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3a6orin B. B.
acnipaum Kagedpu yusisbHo20 npoyecy
Hauionaronui ropuduunuil ynisepcumem imeni fpocaasa Myodpozo

IIPVIBATHI FOPIAVIYHI OCOBU
AK CYBP’EKTU OTPYIMAHHA BE3OITAATHO{
BTOPMHHOI ITIPABOBOI AOITOMOTI U
Y HUBIABHOMY CYAOUYMHCTBI

Koncturyuieto Yxpainu 3akpinseHo, 110 KOXKeH Ma€ 11paBo Ha 1pa-
BOBY JOIMOMOTY, $IKa y BUMAAKaX, nependaueHnux 3aKOHOM, HaNaeThCs
6esonsatHo (4.l ct. 59). Ha piBHi ranyseBoro sakoHonaBcTBa Lie KOH-
CTUTYLiHHE MOJIOXKEeHHS 3HAHIIIO0 CBO€ 3aKpinyeHHs y ct. 12 [lusinb-
HOTO TIpoliecyasnbHOro Kopekcy Ykpainu Bim 18.03.2004 Ne 1618-1V
(ramani — UITK Ykpainu), BinnmosigHo no sikoi ocoba, sika 6epe yqacTb
y CIIpaBi, Mae NMpaBo Ha BKa3aHy JONOMOrY, B TOMY YHUCJi, H Ha Oes-
onnatHy. OCTaHHS HAagAE€TbCS BIAMOBITHO MO 3aKOHY, IO PEryJIoe
nopsinok ii HamauHs. TakuMm 3aKOHONABYMM akTOM € 3aKoH YKpaiHu
«[Ipo GesomnatHy mpaBoBy momomory» Bim 02.06.2011 Ne 3460-VI
(ramani — 3Y «[Ipo BIT[»).

3riggo 3 m. 1, 2, 8, 10, 11 u. 1 ta u. 2 ct. 14 3Y «IIpo BITO»
BCTAHOBJIEHO, L0 NMPaBO Ha 6e30MJaTHY BTOPUHHY IPaBOBY AOIMO-
MOTY MalTb HacTyMHi kateropii oci6: 1) ocobwu, siki mepe6yBaTh
i IOPUCANKIIiEI0 YKpaiHu, AKIIO CepeqHbOMICSIUHIH CYKYITHUH TOXiT
ixHbOoi ciM’l HMKUKU CYMH TPOXKHUTKOBOTO MiHIMYMY, PO3PaxoBaHOI0O
Ta 3aTBepIKeHOro BinmoBinHo no 3akoHy Ykpainu «I[Ipo mpoxur-
KOBHUH MiHIMyM» [Jis ocib, siKi HajsexaTb OO OCHOBHUX COLiaJbHUX
i nemorpaiyHuX r'pyn HaceJieHHs, iHBaMiAd, siIKi OTPUMYIOTb MEHCII0
abo JomoMory, 110 MPU3HAUAeThCs 3aMiCThb IMeHcii, y po3Mipi MeHIIe
NIBOX TPOKUTKOBUX MiHIMyMiB /sl HeMpauesnaTHux oci6; 2) miTu-cupo-
TH, OiTH, N030aBJeHi 6aTbKiBCbKOIO MiK/JIYBaHHS, O€3NPUTYMAbHI HiTH;
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3) ocobu, Ha SKUX MOLIMPIOeThes Aist 3akoHy YKpainu «IIpo GixkeHLiB
Ta ocib, sgKi moTpedyOTh AOAATKOBOrO ab0 TUMYacOBOIO 3aXUCTYy»;
4) ocoOu, 11010 SIKUX CY PO3IJIsiiae CrpaBy Npo oOMexKeHHS LUBIJIbHOT
nie3naTHocTi pisnuHoi ocobu, BU3HAHHS (Pi3HUHOI 0COOU HeNlie3AaTHOI0
Ta TIOHOBJIEHHST LIMBIJBbHOI Aie3aaTHOCTI (idnuHOi 0cobH; 5) 0cobu 11010
SKUX CYH PO3TJIsiAA€ CIpaBy MPO HAAAHHS TMCHXiaTPHUYHOI JOTOMOTH
B MIPUMYCOBOMY MOPSIAKY; 6) rpOMaisiHd Nep:KaB, 3 SKUMH YKpaiHa
yKJaJja BiANOBi[HI Mi>KHAPOJAHI JOTOBOPH MpPO MPaBOBY AOMNOMOTY, a
TaKoX iHO3eMli Ta ocobu 6e3 rpoMaAsiHCTBA BiAMOBIAHO IO MiXKHA-
POAHHUX [OrOBOpPIB, YUAaCHUKOM SIKHX € YKpaiHa, fKIIO0 Taki JOroBOpH
3000B’SI3yI0Th HeprKaB-yuacHHULb HalaBaTH TeBHHM KaTeropisim ocid
6e3o0m/aTHy MpaBoOBY AONOMOTY. 3 HaBeIEHOro BUIIMBAE, 110 MPaBO
Ha 6e30mMiaTHy BTOPHHHY IPaBOBY MAOMOMOTY BH3HAETHCH JIHILE 33
(pisMUHUMH OCcOOaMHu.

Taxa nosuuist 1o NpUHHATTS BHIl€3a3HAYEHOT0 3aKOHY BHCJIOBJIIO-
Basacs # y npaBoBux nosuuisx Koncruryuitfinoro cyny Ykpainu. Tak,
y Piwenni Bin 16.11.2000 poxy y cnpasi Ne 13-prn/2000 3a koHcTH-
TyuiliHuM 3BepHeHHAM rpomansHuna Coanatosa ['ennamis IBanosuua
o0 odiliiHoro TaAyMaueHHs moJoxeHb cT. 59 Koneruryuil Ykpainu,
ct. 44 KIIK Ykpainu, ct.ct. 268, 271 KnAll Ykpainu (crnpaBa mpo
MpaBo BiJTBbHOTO BUOOPY 3aXMCHUKA) BiH PO3’SCHHUB, 110 IPaBO Ha Tpa-
BOBY JIOTIOMOTY BU3HAETbCS 3a Oynb-9KOI0 (hi3HUHOI0 0Cc00010, KA Mif
yac BiANpaBJIeHHS MPaBOCYAASl y LMBIIbHUX CIIPABax MoXKe HaOyBaTH
MpOLECyaTbHOTO CTATYCYy CTOPOHM UM TpeTboi ocobu [l]. B iHmomy
Piwenni Bin 30.09.2009 poxy y cnpasi Ne 23-pr/2009 3a KoHCTUTY-
LifiHUM 3BepHeHHAM rpoMazisHuHa [onosans Irops Bosoaumuposuua
o0 odiuifiHoro TayMayeHHs nosoxeHb cT. 59 Koncturyuii Ykpainu
(crpaBa mpo MpaBO Ha NMPABOBY AOMNOMOIY) HaroJoLIeHo, L0 .. KO-
JKeH Mae MpaBO Ha MPaBOBY AOMOMOTY» MOHATTS <KOXKEH» OXOIIIE
Bcix 6e3 BHHATKY 0cCi6 — rpoMansiH YKpainu, iHozeMuiB Ta oci® 6e3
rPOMaIsIHCTBA, SIKi NepeOyBaloTh Ha Teputopil Ykpainu...» [2].

[HcTHTYTaMuM, 110 HA MpaKTHLI CHIPHSAIOTH HANAHHIO MPABOBOI JI0TIO-
MOTH €: NPeACTABHULITBO y CY/i; y4aCcTb y LUBIJIBHOMY IpOLeCi OpraHisB
Ta ocib, IKMM 3aKOHOM HaJaHO TpaBO 3axHIUaTH NpaBa, CBOOOIU Ta
iHTepecH iHIWIMX OCib; HaaHHS MPaBOBOi NOMOMOTrH 0cobo0l0, sIKa € da-
XiBLIeM y rajysi mpaBa Ta 3a 3aKOHOM Mae MPaBo Ha HaJaHHS MPaBOBOI
JIONIOMOTH; 3MEHILUEHHS, BIACTPOYKH, PO3CTPOUYKHU UM 3BIIbHEHHS BiX
CTJIaTH CYyIOBHX BUTpAT [3, c. 743, 756].

3araJbHOBU3HAHUM € Te, 110 He Julle (i3nuHi 0codu MOXKYTb OYTH
CTOPOHAMHU, TPETIMU 0COOAMU, 3aBHUKAMHU UM 3aiHTEPECOBAHUMH 0CO-
6amu, a i opuanyli ocobu (cr.ct. 26 ta 30 LIIK Ykpainu). Ocransi,
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Ha Hall MOIJsA, TaK0XK MOXYTb MoTpebyBaTH MpPaBOBOi JOMOMOTH,
B TOMy uucJai, i 6esonnatHoi. [Ipu ubomy 6pak KOLITIB 4u B3arali
BiIICYTHICTb y HUX (piHAHCYBaHHSI MOKe NMPHU3BOAUTH N0 MOPYLIEHHS
«CIIpaBe[TMBOI PiBHOBArn» Mi>k CTOPOHAMM (/i€ ONHiel0 i3 HUX € 0pH-
IUyHa ocoba), TOOTO MPUHIMITY PiBHOCTI CTOpiH y mpoleci, sSIKWi, B
kKoHTeKcTi m. 1 cT. 6 KoHBeHuii mpo 3axucT mpas JIOAUHHA Ta OCHO-
BOMOJIOXKHUX cBOOON (Hamani — KoHBeHLis), € OOHUM 3 eJeMeHTIB
6iMbLI IMPOKOTro MOHATTS «CIPaBeJIUBOTO CYJOBOTr0O po3rasay». Sk
npuKaan, BignosigHo no ct. 1 tau. 1, 2, 4,7, 8 ct. 4 3akoHy YKpainu
«IIpo o6’enHaHHS CiBBJIACHUKIB 6araToKBapTHPHOTO OYAHMHKY» Bif
29.11.2001 Ne 2866-11I (B penaxiiii 3akony Ne417-VIII Bix 14.05.2015)
nepenbaveHo, 110 00’ eHAHHS CIiBBJACHUKIB O6araToKBapTHPHOTO OY-
mrHKY (nanai — OCBDB) e ropunnuna oco6a, cTBOpeHa BJaCHHKAMH KBap-
THp Ta/ab0 HeXKUTNOBUX MPHUMIiIIeHb 6AaraTOKBAPTUPHOTO OYAMHKY A5
CNPUSHHS BUKOPUCTAHHIO IXHBOTO BJIACHOTO MalHa Ta YNpaBJliHHS,
YTPUMaHH$ i BHKOPUCTAHHS CIiJbHOrO MaiiHa. To6TO roJI0BHOIO METOIO
floro cTBOpeHHS € 3a0e3NeyeHHs Ta 3aXUCT MpaB CHiBBJIACHUKIB. BoHO
€ HenpuOYTKOBOIO OpraHisaLieto, fKa He Mae Ha MeTi oJlepKaHHs NpH-
O6yTKy. OTXKe, y BUNaKy Npen siBJeHHS 1030BHUX BUMOT UM 3a/yyeH-
HSl 10 PO3TJISIAy CIpaBH y SKOCTi Biamosimaua (cmiBBiamoBinada) a6o
TPeTbOi 0CcOoOH, SIKa He 3asiB/sie CaMOCTIHHMX BHMOT LLOJAO MpeaMeTa
criopy, Bkazane OCBD, nitoun 3 MeTo0 peasizauii mpas, cBOOOM UM
3aKOHHUX iHTepeciB BCiX CHiBBJIACHUKIB, HABPSL YU 3MOKE HAJEIKHUM
YHHOM MPEeICTaBUTH CBOIO CIIPaBY B MOPSAKY LIMBINBHOIO CYLOUMHCTRA.
Ockinbky 3MildCHEHHS TaKOl [il 6€3MocepeiHbO 3aJEXKUTh Bill MOXKJIH-
BOCTi OTPUMATH NPABOBY IOMOMOTY (fIK MJIaTHY, TaK i 6e3omsaTHy), a
BpaxoBywoud Te, o OCBDb e «HekoMepliiiHOW PUIHIHOI 0COO0I0»,
He BOJIOAi€ 3HAHHAMHM Yy rajysi npaBa Ta He BKJIOYEHO 10 Mepesiky
ocib, fKi MalOTh NMpaBO OTPUMAaTH Oe30MJaTHY BTOPHUHHY MPaBOBY 10-
MIOMOTY, TO BKa3aHe MOXKe TOPYLIyBaTH «CIPaBeJUBY piBHOBAry» MixkK
CTOPOHaMH (MPUHLMIT PiBHOCTI CTOPiH y mpolieci).

Cutiz 3a3HAYMTH, 1110 HE3BAXKAIOYH HA Te, 10 Y6’ eKTaMK OTPUMAaHHS
6e30MIaTHOT BTOPUHHOI TPABOBOI AOMOMOTH Y LUBIJIbHOMY CyIOYMHCTBI
€ suule (hisuyHi 0cobH, YNHHE 3aKOHOJABCTBO 30epirae 3a IOPUANYHHU-
MM 0COOaMH MOXKJIHMBICTb CKOPUCTATHCS MEBHUMH {HCTUTyTaMH, SKi
3a0e3nedyl0Tb HaJaHHS MPaBOBOi AOMOMOTH LIOAO YCYHeHHs (piHaH-
COBHUX TePelKO y JAOCTYMi A0 Cydy. 30KpeMa, BimmoBimHo mo cT. 82
HITK Ykpaiun ta ct. 8 3akony Ykpainu «[Ipo cymoBu#t 36ip» Bim
08.07.2011 Ne 3674-VI nepen6aueHo, 1o Cyf, BpaXOBYIOUH MalHOBUH
CTaH CTOPOHH, MOXKE CBOEIO yXBaJOl0 BiICTPOUYHUTH abO PO3CTPOUUTH
CIJ1aTy CyZnoBoro 360py Ha BH3HAUEHWH CTPOK, aje He Oijblle K 10
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yXBaJIeHHSI CY/I0BOTO PillleHHs y ClIpaBi, a TAaK0X 3MEHILUTH po3Mip Ha-
JIEXKHHX [0 OIJIaTH CYNOBHX BUTPAT, MOB’SI3aHUX 3 PO3IJISAOM CIIPaBH,
a6o 3BinbHUTH Bin ix criatu. ¥ n. 29 IlocranoBu [lnenymy Bumoro
crieliani3oBaHoro cyny YKpaiHu 3 po3r/siiy UMBIIBHUAX | KpUMiHAJBHUX
crpaB Ne 10 Bixg 17.10.2014 «ITpo 3acTocyBaHHsS cynamMu 3aKOHONIAB-
CTBa TMPO CYAOBi BUTPATH y LMBIIBHUX CIIpaBax» MpsIMO CKa3aHO, 110
TaKa MOXKJIUBICTb MOLIMPIETHCS I HA IOPUAUUHUX OCi0, aje 3a yMOBU
HaBeJeHHS HUMM [OBOJIB, L0 MiATBEPIKYIOTbCS MEBHUMH J0Ka3aMH,
AKi cBin4aThb Mpo iX CKpyTHe MaHHOBe CTaHOBHILLE [4].

Ha naw norsisz, 3a ocTaHHIMM Mae 3aKpil/oBaTHCS TaKOXK MpaBo
CKOpHCTaTHCS (hOpMaMM NPaBOBOi JOMOMOTH, L0 CTOCYIOThCS il mpa-
BoBoro 3micty. [Ipu upoMy paHille 3a opuaAMYHUMH 0coOamu 36epirana-
€Sl MOXKJIMBICTb 6€30M/JaTHO KOPUCTYBATUCS ONHIEI i3 (pOPM MPaBOBOI
JIOIIOMOTY 4Yepe3 IHCTUTYT y4acTi y LMBIJIBHOMY IpOLECi OpraHis Ta
oci6, KMM 33aKOHOM HaJaHO MPaBO 3aXULIATH MpaBa, cBOOOAM Ta iH-
TepecH iHIUX 0ci6. 30KpeMa, SIKIIO MPOKYypop, Mif04u Ha MifCTaBi CT.
36-1 3akony Ykpainu «Ilpo npoxypatypy» Bim 05.11.1991 Ne 1789-XII,
BOA4aB MOPYLLIEHHS 1epPKaBHOTO {HTepeCcy 41 3arpo3dy HOoro nopyueHHs
LIOM0 AiSIIbHOCTI MPUBATHUX IOPUIMUHUX OCiO, TO BiH, MOCUIAIOUUCH HA
Pimennsa Koncruryuitinoro cyny Yxpainu Big 08.04.1999 poky y crnpasi
Ne 3-pri/99 3a KOHCTHTYLIHHHMMH MOAaHHAMH BHIIOrO ap6iTpaskHOro
cyny Ykpainu ta ['eHepanbHoi mpoKypaTypu YKpainu 1010 odiliiHoro
TJIYMAueHHs MOJIOXKeHb CT. 2 ApGiTpaXKHOTrO MPOLECYaJbHOIO KOJEKCY
Yxpainu (crpaBa npo npeacTaBHULTBO NMPOKYpPaTypolo ¥ KpaiHu iHTep-
eciB nep:kaBu B apOiTpakHOMY cyni) [5], Mir 3BEpHYTHCS 3 TI030BHOIO
3asBOI0 JI0 CYAy Ha 3aXHCT iHTepeciB Takoi opuauyHoi ocobu. Ase
Ha TemnepillHill yac BKa3aHa MOXKJ/HBICTb NMPOKypopa 3a00pOHEHa CT.
23 3akony Ykpaiuu «[Ipo mpoxypatypy» Bimg 14.10.2014 Ne 1697-VII.

Awnaniz 3apy0i>KHOr0 3aKOHOIABCTBA M03BOJISIE BUAIIUTH TPH Mif-
XOJIM CTOCOBHO MOXKJIUBOCTI IOPUANYHO] 0cOOU OTPUMYBATH PABOBY J0-
MOMOTY, B TOMY UHCJ, # 6€30m1aTHY: 1. BIICYTHICTb TaKOi MOXKJINBOCTI
(AnGanisi, bocuisi Ta T'epiieroBuna, IpJIaHzLis{, [ranis, JlatBis Ta iH.);
2. 3abe3neuyeThbCs TIIBKU AJ1s HEKOMepLiHHUX opraHizauiil (Ppanuis,
Ipeuisi, Icnanis, Typevunna Towo); 3. TapaHTyeThcs OyIb-AKiil IOPHU-
nuuHii ocobi (ABctpis, Himeuuuna, Hinepnanan ta [loabiuia), ane 3
neBHUMHU oOMexkeHHAMHU (Benbris, @innsunis, [setinapia ta in.) [6].

Ha namy nymKy, mOpedyHHM € BH3HATH i 32 MPHUBATHUMHU IOPUINY-
HUMH 0c06aMH{ MPaBO Ha MPaBOBY JAOTOMOTY y LMBIIBHOMY CYHOYHH-
CTBi LIISAXOM 3aKpilJjeHHs iX cepen cy0 eKTiB npaBa Ha Ge30myaTHY
BTOPHUHHY TMPaBOBY AOMOMOTrY, y pasi BiICYTHOCTi y HMX KOLITiB ab0
SIKI10 BOHM CTBOpeHi 6e3 MeTH ofep:KaHHg NpuOyTKy. BHac/inoK yoro
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3a3HaveHi IPUAUYHI 0cOOU OTPUMAIOThb AOCTYI A0 MPAaBOBUX MOCJYT
BudHaueHux y ct. 13 3Y «Ilpo BIT/», 1110 103BOJMUTE iM B MOBHIN Mipi
KOPUCTYBATUCS MPABOBOIO NOMOMOrO0 4epe3 iHIUi iHCTUTYTH, LIO 3a-
6esneqy}0Tb HaJaHHA Takoi JOITOMOTI'H.

Ha mincraBi BuIlleBKa3aHOT0 MOXKHA 3pOOWUTH BUCHOBOK IIPO 1O-
LiMBHICTD 3aKpiMJieHHS MPUBATHUX IOPUAMYHUX OcCib cepen cy6’eKTiB
OTpUMaHHS 0e30M/1aTHOI BTOPUHHOI TPAaBOBOI JOMOMOTH 3 MEeTOI0 3a0e3-
NeYeHHs HaleXKHOTo Ta e()eKTUBHOrO 3[iCHEHHS iX IpaBa Ha CIpaBej-
JUBHH cynoBuil poarasn (. 1 ct. 6 Konenuii) nin uac Binnpas/ieHHs
NpaBOCYsl y LUMBINbHUX CIIpaBax.
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