0 HOTO TMOPOJUKYIOTh. ICHYIOWa CHOTOIHI KOHCTPYKIisS NPaBOBOTO
BU3HAYCHHS TEPOPU3MY TOCHUTH TPOMI3ZIKaA, CKIaJHA 1 YTPYAHIOE KBa-
nidikario KpUMiHAIBHO-ITPABOBUX JisHb, 110 MAIOTh CXOXI KBaJIi(i-
KalliiiH1 03HaKH, MPOTe Tepopru3MoM He €. [To-npyre, morpiOHa momab-
ma po3poOKka Ha MDKHApOIHO-IIPAaBOBOMY PiBHI 0a30BHX NPHHIIMIIIB
0opoTebu 3 TepopusmoM. Ilo-Tpete, HeoOXiqHA pO3pOOKa MOJIEITBHO-
T0 MI>KHApPOIHOTO 3aKOHY Ipo 00poThOy 3 Tepopusmom. [To-uersepre,
e(eKTUBHICTh OOPOTHOM 3 MIKHAPOIHUM TEPOPU3MOM HeMHUCIMMa Oe3
CTBOPEHHSI MIDKHAPOJHOI CHCTEMH MOHITOPHHTY TEPOPU3MY Ha OCHO-
Bi 000B’SI3KOBOT Iepeadi BiAMOBIAHOT iHpOpMAaIii BiJ HaIliOHATEHUX
YPSiB, perioHaJIbHUX 1 MIKHAPOAHUX OpraHizauii, 1o 6epyTs y4acThb
y pizHUX (popMax OOpOTHOM 3 TEPOPHU3MOM, i HAKOTIMUYCHHS 1 aHaIi-
3y B CIHELialTbHO CTBOPEHOMY iH(popManiitHoMy GaHky. [lo-m’site, mpu
opranizarmii MacmTabHOI OOPOTEOM 3 TEPOPU3MOM 1 TpaHCHAIIOHATb-
HOIO 3JIOYMHHICTIO, HE0OXiJHA pO3pOOKa MIXKHAPOIHO-TIPABOBIX OCHOB
MPOBEICHHS MIKHAPOTHHUX AaHTHTCPOPHCTHUHHX OIepalliili i3 3aKkpi-
wieHHsM 000B’sa3koBocti cankuii Pagu besnexku OOH nHa 3mificHEHHS
1 KOHTPOJIb 32 iX mpoBeneHHAM. [lo-11ocTe, citij TakoXK BXKUTH 3aX0JIiB
10710 HAamBUAMOI paTrdikamii YieHaMHd MIXKHAPOIHOTO CITIBTOBAPH-
CTBa KOHBEHIII 10 OOPOTHOI 3 TEPOPU3MOM 1 MOJAIBIIOTO BHECEHHS
HUMU TIOTPIOHUX 3MiH y HaIllOHAIIbHI 3aKOHOIaBCTBa. HeoOXiiHe CKITH-
KaHHS cnenianbHol cecii [enepansaoi Acamb6nei OOH no 60pots0i 3
TEPOPHU3MOM 1 YXBAJICHHS HEIO BiJIIOBITHUX PIllICHb

Gayday K. M.
Ph.D student, National University «Odessa academy of Law»

UNIVERSAL JURISDICTION IN ABSENTIA:
MEANINGLESS OR REASONABLE DISTINCTION?

When talking about universal jurisdiction one has always to bear
in mind that until this very moment there is 'no generally accepted
definition of universal jurisdiction in conventional or customary
international law’ in words of the Judge Van Den Wyngaert expressed
in her Dissenting Opinion in the International Court’s of Justice Case
Concerning the Arrest Warrant of the 11" of April 2000 (Democratic
Republic of Congo v. Belgium). The lack of precise definition and scope
of the notion may explain the lasting discussion on the matter. The part
of it concerns the presence of a suspect on the territory of the Forum
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State as a prerequisite for exercise of such jurisdiction. While some
claim that the traditional explanation of universal jurisdiction is that
some crimes are regarded as so heinous that every State has a legitimate
interest in their repression, others insist that in general principle in order
to exercise universal jurisdiction a State has to meet the requirement
of the presence of a suspect within its territory. While the latter is
sometimes called *ordinary’ or ’conditional” universal jurisdiction, the
former is known as ’pure universal concern jurisdiction’, or ’pure’,
or ’true’, or ’absolute’ universal jurisdiction but most commonly it is
referred to as universal jurisdiction in absentia. The core meaning of
such jurisdiction is absence of any nexus between the Forum State and
the case in question, even the absence of a suspect within its territory.
In such cases the only link which can be claimed is the international
nature of the crimes committed, which justifies the right of any State
to investigate. The reason why universal jurisdiction in absentia can be
regarded as a purified form of universal jurisdiction by some scholars is
that it also can be regarded as a kind of actio popularis. Since it allows all
States constituting the international community and interested in ending
impunity for gross violations of human rights to prosecute and punish
alleged perpetrators notwithstanding the total lack of any nexus between
them and the crime, it thus allows to act in the interest of the whole
international community, what makes universal jurisdiction in absentia
an action for the good of the international society. Judges Higgins,
Kooijmans and Buergenthal, for instance, in the aforementioned Arrest
Warrant Case in their Joint Separate Opinion seemed to regard universal
jurisdiction in absentia as the original form of universal jurisdiction
by reference to the Lotus principle (which is however disputable) and
denying the presence of the suspect as its prerequisite.

Therefore universal jurisdiction in absentia is quite widely
understood as a form of jurisdiction whose lawfulness is to be considered
in its own right and thus as distinct from universal jurisdiction per se.
However, the question may arise as on what grounds it is possible to
distinguish so called ordinary universal jurisdiction and universal
jurisdiction in absentia. Some may claim that the difference between
them is simply temporal, precisely at which stage the presence of a
suspect must be obtained. Others may find the underlying difference
in the fact that ordinary universal jurisdiction is recognized only for a
State in which a suspect is present, and universal jurisdiction in absentia
is attributable to virtually any State in the world since it requires no

388



nexus between the crime and the State claiming jurisdiction. Moreover,
some scholars may even argue that the distinction between the two is
meaningless, since a State which initially only has universal jurisdiction
in absentia, may eventually obtain ordinary universal jurisdiction by
obtaining the custody of a suspect who is located abroad as the result
of its arrest warrant or extradition request. Finally, for some the major
difference is that the two have different rationales and status under
conventional and customary international law, i. e. different legal status
and the realm of their acceptance among States. The last point is worth
more comprehensive studying.

As to the incorporation in conventional international law ordinary
universal jurisdiction has much more firm position. While many
contemporary treaties and conventions prescribe universal jurisdiction
in the form of not even a right but more — an obligation upon States
where a suspect is present and also provide such States with discretion
in deciding whether to extradite or exercise jurisdiction itself, in
contrast, universal jurisdiction in absentia is not explicitly prescribed by
any convention (the major exceptions to the rule are found only in the
Geneva Conventions). Moreover, Judge Guillaume in the same Arrest
Warrant Case in his Separate Opinion proclaimed that ’[u] niversal
jusrisdiction in absentia is unknown to international conventional law.’

Therefore universal jurisdiction in absentia is of the exclusive
character, since its exercise is not a direct consequence of the
expansion of national jurisdiction under conventional international law.
Though, such jurisdiction was recognized, for instance, by the U. S.
courts in the Demjanjuk Case and by the German Federal Supreme
Court in the Sokolovic Case, universal jurisdiction in absentia is not
widely recognized by the States and, thus firmly supported in neither
conventional nor customary international law. The only factor which
promotes its exercise is the recognition of the interest of the international
community. So in most of their domestic laws and practices States are
reluctant to expand their jurisdiction beyond that which they are obliged
to do under specific treaties or conventions and consequently to enact
the relevant legislation.

On the other hand, however contemporary conventional
international law contains wordings that conventions do ’not exclude
any criminal jurisdiction exercised in accordance with internal law’ (Art.
4(3) of the Torture Convention), what means that the lack of evidence
of universal jurisdiction in absentia in conventional international law
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does not lead to the conclusion about the prohibition of such jurisdiction
under international law either.

Concerning its position in customary international law both can
be found support and opposition of universal jurisdiction in absentia. In
favor of the former A. Cassese, for instance, provides with two rationales
for universal jurisdiction in absentia: the first is the extreme extent of
gravity and magnitude of the crime; and the second is compliance with
the principle of sovereign equality of States and non-interference in the
internal affairs of the State where the crime has been prepared. However
what remains questionable is State acceptance and opinio juris on these
rationales. While in some states there is domestic law on universal
jurisdiction in absentia like e. g. in Spain, Belgium, Germany, Italy, in
others domestic courts have accepted universal jurisdiction in absentia,
e. g. the USA in the Demjanjuk Case.

Nevertheless except for the support there are also strong arguments
as to the opposition of universal jurisdiction in absentia. The law and
practice of States prove the tendency to limit universal jurisdiction
to cases in which a suspect is present on their territory, e. g. Canada,
France, Switzerland and Denmark. Moreover, for the States allowing
universal jurisdiction in absentia, it may provoke some opposition
from the States involved in the case (this is exactly what happened to
Belgium after the aforementioned Arrest Warrant Case, when Belgium
amended its domestic law towards abolishing universal jurisdiction in
absentia). In the stream of this argumentation A. Cassese also criticizes
the approach of understanding universal jurisdiction as tantamount to
universal jurisdiction in absentia, claiming that ’it would be contrary
to the logic of current state relations to authorize any state of the world
to institute criminal proceedings (commence investigations, collect
evidence, and lay out charges) against any foreigner or foreign state
official allegedly culpable of serious international crimes.” Furthermore,
the possible arbitrariness in determination of the Forum State may
also cause concerns of rights’ protection of a suspect. In contrast to
the ordinary universal jurisdiction, in the case of exercising universal
jurisdiction in absentia suspects cannot foresee which State will claim
jurisdiction, i. e. they will neither be able to know which State will issue
an arrest warrant in the future, and thereby to which State they may be
extradited, nor under which national law they will be prosecuted, what
kind of punishment may be imposed, and in which State they will have
to serve sentence.
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In conclusion despite the lack of extensive conventional
incorporation and support among states even the most innovative and
disputed jurisdiction, such as universal jurisdiction in absentia, is not
prohibited under international law unless it clashes with its other rules
or principles. As the logic flows if universal jurisdiction is permissible
then its exercise in absentia is permissible too, though which question
remains without an answer is whether the latter is desirable. This
issue will remain unresolved and unsure until either a corresponding
case comes to an international tribunal, or an international treaty, or
a recognized series of guidelines is accepted. At the moment the only
statement which does no raise doubts is that universal jurisdiction,
including universal jurisdiction in absentia, is envisaged to serve
the interests of the international community as a whole by replacing
impunity with accountability, thus being extremely important as a tool
of fostering progressive development of international law towards
human rights and justice.

I'nmamenxo €. C.
suknaday, Hayionanvnuii ynisepcumem «Odecvka 10puduuna akademis»

CIIBBIIJHOIIIEHHS KPVIMIHAJIBHOI'O ITPABA
YKPATHI I MDKHAPOTHOT'O KPMIMIHAJIBHOTO
ITPABA. IIPOITEC TAPMOHI3AIIII TA ATAIITAITIT

ITpaBoBa cuctema, sika iCHye ChOTOJHI B YKpaiHi, CKJamanacs
MIPOTSTOM TPUBAJIOTO YACY ITiJT BILTMBOM Pi3HOMaHITHUX (DaKTOPiB icTO-
PHYHOTO, OJIITHYHOTO, COIIaJIbHOTO, EKOHOMIYHOTO Ta 1HIIIOTO XapaK-
Tepy. 3a3HadeHe IIIJIKOM CTOCYEThCS 1 KPUMIHAIBHOTO IpaBa YKpaiHu
SIK YACTWHHW HOTO IUTICHOT IIPaBOBOI cHCTEMH. SIK 1 B KpUMiHAJIBLHOMY
3aKOHOJABCTBI OYyIb-sIKOT MEPKABH, Y KPUMIHAIFHOMY 3aKOHOIABCTBI
YkpaiHu 3MilIaHi eIeMeHTH HalliOHAJIbHO-CaMOOYTHBOTO 3 €JIEMEHTa-
MU 3all03MYCHOTO UY>KOTO — 1€ 3aKOHOJABCTBO 3aBXKIH PO3BUBAIOCS
IiJ TIEBHUM BIUTMBOM KPHUMIHAIBFHOTO 3aKOHOIABCTBA 1HIIHMX JCPIKaB,
a TaKOX ITiJ] BIUTMBOM MIXXHApOJHOTO IIpaBa, KUl 3 4aCOM CTaBaB yce
OUTBIII TOTYKHUM.

Hi nng xoro He € TaemHHMIEIO, IO 3a0e3MedYeHHs 3aKOHHOCTI,
PIBHOCTI, CyJJ0BOi HE3alEXKHOCTI, aJICKBATHOCTI peakilii Ha BYMHEHUN
3JI0YMH Ta 1 MBHAKOCTI € OCHOBHUMH B CHCTEMI BJIaJOBIJIHOCHH, IO
(OpMYIOTh KPUMiHATBHO-TIPABOBI HOPMH. Y3TOKEHHS HAI[lOHATBHIX
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