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Hauionanvruii yHigepcumem «Odecbka OpuduuHa axkademis» € HacmynHukom bazamux
mpaouyiti Odecbkoi npagogoi wKoau, icmopis sAKoi csieae ceoim KopiHHAM we Yy 1847 pik (uac
ICHYBAHHSL 10pUOUUHO020 hakysbmemy Piuenvescobkozo sniyero — nepuiozo 8UU020 HABUANILHOZ0
3arxnady Odecu). Y 1865 poui ropuduunuil paxysremem ysitiuoe 0o cknady Imnepamopcbkozo
Hoeopocitlicokozo yHisepcumemy. Y 1997 poui, Konu ropuduuHiti Hayuyl ti oceimi e Odeci 8UN08HUNOCS
150 poxkis, Opuduuruii iHcmumym Odecbkozo OepokyHigepcumemy b6ys nepemeopeHull Ha
Odecbky OepxcasHy OpUOUUHY akademito. Yoke uepes pik yeli BH3 Habye uneHcmea 8 Acouiayil
egponelicokux yHigepcumemis, a 8 2000 pouyi akademiss Ompumaia cmamyc HauloHAAbHO20 8UUL020
HaguanbHozo 3aknady. Yrkasom Ilpesudenma Yrpainu 6id0 2 eepecrss 2010 poxky Ne 893/2010
Araodemis 6yna peopeaHizosaHa 8 HayionaneHull yHisepcumem «Odecbka 0OpUOUUHA aKAOeMisi.
HuHi HayioHanvHuill yHigepcumem «O0ecbka 1puUduuUHa aKademisr — 00UH 13 yeHmpig8 1puouyHol
oceimu i Hayku YKpaiHu — € NposiOHUM BUWUM HASUANLHUM 3AKAAOOM 3 NPA8o3HABCMEd,
cnaokoemuyem caasHux mpaduyiii Odecvkroi wKkonu npasa, sika bepe ceiii nouamox 3 1847 poky.

BinmoBimaabHICTh 3a 3MicT, 06ip Ta BUKAameHHS PAKTIB y CTATTAX HECYTh aBTOpPH. Pemaxiris
He 3aBXKIU MOIiASIE TTO3UITII0 aBTOPIB mmybaikaititi. MaTepiaau myGAIKyIOTBCS B aBTOPCHKil peaakitii.
[lepenpyKyBaHHa MaTepiaaiB, oIlyOAiKOBaHHX B 3KypHaal, MO3BOA€HO TIABKH 3i 3roau aBTopa
Ta pelakxllii XKypHaay.
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INTERNATIONAL RESPONSIBILITY OF STATES
FOR THE CONDUCT OF PRIVATE ACTORS

Andreichenko S.S.

National University «Odessa Law Academy»

This paper deals with the problem of international liability for the conduct of private actors, which violates
the rights and interests of states and individuals. It is shown that the application of the principle of due dili-
gence allows to realize the objectives of the interests of the international community in maintaining stability
and peace in the international arena and encourage States to take actions that will prevent and avert viola-
tions of internationally recognized values not only by public institutions but also by individuals and entities.
Keywords: international responsibility, attribution, private actors, due diligence standard.

Formulation of the Problem. International
responsibility is one of the guarantees of or-
der of international legal relations, which acquired
a new quality in recent decades. Decision of the
task of raising the effectiveness of international
law largely laid on the international responsibility
which plays a fundamental role in the modern sys-
tem of international law, demonstrating the level
of development, unity and organization. Instability
of modern world poses new challenges to existing
state and legal institutions. World development is
characterized by a multiplicity of conflicting and
ambiguous trends that significantly alter the de-
fining characteristics of international relations and
clearly represent the beginning of a new world
order.

The idea that now international research can-
not be limited only by the analysis of intergov-
ernmental cooperation is gaining more and more
supporters. The substantial change and transfor-
mation of public international law at the beginning
of the XXI century particularly concerning the
system of actors is being described not only by the
researchers of international law and international
relations, but also by experts in the state, political
and social sciences.

Theories which is based on the principles of lib-
eral paradigm, significantly developed the concept
of international actor outside a state-approach
«breaking the solid cocoon of national state»
[1, p. 730], which lays the foundation for the es-
tablishment of international issues of subjectivity.
R. Keohane and J. Nye saw international relations
in terms of «reducing the sovereignty» of states
when near the interstate relations, carried out by
means of classical diplomacy and military force,
the importance of international «non-relationship»
increases where other actors who are fully gov-
erned by entirely different considerations interact.

Undoubtedly, we should agree with M. Lebedev
that political world has become more complex in
many ways last few decades. One of these options
is participants of international relations. In the sec-
ond half of the twentieth century (and particularly
intensively at its end) on the world stage, so-called
non-traditional participants (actors) of internation-
al relations began to act more active along with
states — TNCs, NGOs, various movements, media,
domestic regions, intergovernmental organizations
etc. [2]. At the beginning of XXI century non-state
actors not only stepped up its activity on the inter-

national arena, but also greatly complicated mech-
anisms and forms of activity, expanded the scope
of its involvement. Analysis and consideration of
such entities is required for understanding con-
temporary international relations, forecasting and
compliance.

It should be noted that some authors seek to
restrict the category of non-traditional actors list
(transnational corporations (TNCs), international
non-governmental organizations and others offer
a wider list of them. It seems that the second ap-
proach is more appropriate because it allows using
flexibility to changes in the international arena.

J. Rosenau highlights two key «worlds» in in-
ternational relations: «countries» which the re-
searcher believes that they are dominant and
«actors outside the sovereignty» which includes
non-sovereign international actors — international
organizations, transnational corporations, national
movements, ethnic groups, territorial communi-
ties, bureaucratic structures, individuals [3, p. 24].

In one of his works P. Tsygankov notes that the
number and diversity of non-state actors is not
endless in world politics. They are present in al-
most all aspects of life: economic, industrial, social,
information and communication, legal, humanitar-
ian, human rights, social and natural, providing a
significant and growing impact on their evolution
and political processes of the modern world as a
whole [4, p. 7]. D. Feldman believes that non-gov-
ernmental actors represent a variety of ethnic and
religious communities, professional, ideological and
political, educational and other organizations, indi-
viduals and associations «by interest», the contents
of which cannot be political, but their implemen-
tation has installed reliable international political
significance [5, p. 36].

The politics of dominating the state as a cen-
tral international actor begins to treat questioned
with the emergence and spread of such actors in
regional and global levels. Some researchers (e.g.
M. Nicholson) for describing this phenomenon use
the term «paradox of participation», according to
which the increasing level of openness of the in-
ternational system for the participation of new ac-
tors makes a mess in international relations and
contributes to their chaotic, which makes it diffi-
cult to achieve effective solutions.

So, as of today we can fix the emergence of a
wide range of international actors who «undermine»
a state-system of international relations [6, p. 90].

© Andreichenko S.S., 2015
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A. Reinisch indicates a clear departure from pure-
ly state-based approach at present, according to
which only state behavior can lead to liability in
international law [7, p. 38].

Display of negative «by-effect» of enlargement
participants in international relations is a threat
to international order emanating from non-state
actors who operate regardless of the state and
whose actions lead to a breach of the fundamental
values of the international community in various
areas (international law, human rights, interna-
tional security, international humanitarian law,
environmental protection, international maritime
law and many others). Weak entities were strong
in the sense that can cause significant damage to
internationally recognized values. The world of the
twenty-first century faced with the fact that non-
state actors are able to throw a significant chal-
lenge to the state.

That is why more acutely raises the question of
the extent to which States can and should take re-
sponsibility for the actions of individuals, bringing
problems of attribution of wrongful conduct state
to the next level.

Status of research problem. A lot of attention
in the issue of international State responsibility for
the actions of individuals was paid to foreign legal
science, but those problems are not explored in the
doctrine of Ukrainian science of international law.
M. Buromenskiy, V. Boutkevitch, A. Seibert-Fohr,
I. Lukashuk, B. Conforti, A. Klephem, A. Reinisch,
D. Malcolm, N. Santarelli, I. Ziemel etc may be
named among domestic and foreign scientists who
raised the topic in his writings.

The aim of the article is to study the question
of international liability for the behavior of indi-
viduals, which violates the rights and interests of
other states and individuals.

Describing the «expansion of subject area of
global security» V. Kulagin uses the term «privat-
ization» of its space. Scientist writes that large-
scale invasion of new non-state actors to the se-
curity space affected the overall paradigm for
further development of global cooperation on se-
curity [8, pp.38-39]. Professor N. Zelinska explor-
ing the phenomenon of «Somali piracy» reasonably
argues that «in conditions of «privatization» crim-
inality swiftly goes beyond state control and has a
devastating impact on the world’s order. It is the
cause and consequence of many global destabiliz-
ing phenomena» [9, pp. 125-139].

At first glance it can be considered that the
existing rules sufficiently protect the internation-
ally recognized rights and interests of states and
individuals from violations committed by non-state
(private) actors. However, this is not enough to en-
sure full and comprehensive protection of these
values in accordance with international law, as the
above provisions of Articles on Responsibility of
States certainly do not cover cases when a private
person whose conduct is contrary to the interna-
tional obligations of the State acts in complete iso-
lation from the state context and there is no com-
munication with native state functions.

Undoubtedly, individuals who are not vested in
any way the qualities of state body, are capable to
violate by their actions the rights of another state
which are guaranteed on international level. The

literature provides different examples of acts of
this kind. P. Kuris calls among them offending the
honor and dignity of a foreign state, the image of
the flag, organizing armed troops to support insur-
gencies or subversion, attacks against representa-
tives of foreign states [10, p. 196].

According to the V. Vasilenko «the most typ-
ical cases of unauthorized actions of individuals
and entities, due to which the responsibility of the
state may occur, traditionally were attack on the
honor and dignity of a foreign state, the image of
the flag, the attacks on foreign diplomatic missions
and attacks on diplomats. Such cases may also in-
clude acts of piracy, counterfeit currency, spread
of drugs and others. Propaganda of war, genocide,
racial discrimination, terrorist activities etc are in
modern conditions the most dangerous actions of
individuals and legal entities in respect of which, if
state doesn’t stop them, international legal respon-
sibility arises» [11, p. 130].

It is explained in the commentary to Articles
of 2001 that the state could be responsible for the
consequences of the behavior of private actors, if
it has not taken the necessary measures to prevent
negative consequences. For example, a receiving
State is not responsible, as such, for the acts of pri-
vate individuals in seizing an embassy, but it will
be responsible if it fails to take all necessary steps
to protect the embassy from seizure, or to regain
control over it.

It follows that the state can be blamed for acts
of its own bodies, which are expressed in their
rejection to take appropriate measures to stop un-
authorized illegal actions of individuals and legal
entities.

As A. Seibert-Fohr noted on the one hand the
state cannot be held accountable for the actions of
individuals in the absence of any recent communi-
cation with public authorities or carriers of public
functions. On the other hand if the state, howev-
er, is obliged to take certain protective measures
and if they do not fulfill relevant obligations, they
carry the same offense which entails their inter-
national legal responsibility, even when the action
which causes damage is committed by individuals
[12, p. 42]. Recognition principle of proper diligence,
which includes, among other things, and takes into
account what measures the government is able
to realize and how these measures are suitable to
prevent danger, let find differentiated responses.
This approach makes possible a legal assessment of
the legal relationship between the interest of the
international community to provide protection on
the one hand, and the necessary measure of public
accountability on the other [12, p. 60].

R. Cook expressed a similar view: «in princi-
ple, the state is not responsible for the actions of
individuals or institutions .. States are, however,
responsible for their failure to meet its interna-
tional commitments, even when major violations
are carried out by private individuals»[13, p. 125].

The next was stated in a separate opin-
ion of Judge Pinto De Albuquerque in the case
of Sargsyan v. Azerbaijan (16 June 2015), which
was heard by the International Court of the UN:
«During the first decade of the twenty-first cen-
tury, the following rule of customary international
law crystallised: States have the legal obligation to
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prevent and stop the commission, preparation and
incitement thereto, of genocide, war crimes, eth-
nic cleansing and crimes against humanity. When
a State commits these crimes, condones the com-
mission of these crimes or is manifestly unable to
oppose their commission in the national territory
or the territories under its effective control, the in-
ternational community has a legal obligation to re-
act with all adequate and necessary means, includ-
ing the use of military means, in order to protect
the targeted populations. The reaction temporary
must be, effective and proportionate» [14, p. 137].

Some authors write about direct state responsi-
bility for the actions of individuals and legal enti-
ties (e.g. M.R. Garcia-Mora). According to V. Vasi-
lenko similar wording falsely reflects the real state
of things because the state is not usually responsi-
ble for the actions of individuals, but is responsible
for the behavior of their bodies that failed to pre-
vent such acts or punish their perpetrators, and
that’s why «it is better to talk about the responsi-
bility of the State, arising in connection with the
activities of natural and legal persons» [11, p. 130].
According to fair statements of P. Kuris, the
ground of liability of the state for the illegal ac-
tions of individuals is the omission of relevant
state institutions, contrary to the obligation of the
state to prevent unlawful conduct of individuals
that harms foreign State and obligation to punish
the perpetrators of such illegal actions [10, p. 196].
L. Huseynov also stands on the position that direct
attribution of the behavior of individuals to the
state that do not actually carried out on its behalf,
is also wrong [15, p. 114].

It should be noted that it is possible to find in
the literature a point of view according to which
«in the way of exception a state responsibility for
the actions of individuals exists if they put dam-
age to another State representative» (Haylborn).
A. Verdross use provisions of Art.3 of Hague Reg-
ulations on the Laws and Customs of War on Land
as an example of true public responsibility for
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guilty actions of private individuals. According to
this provisions the state is responsible during the
war for all actions of members of its armed forces,
so not only for public actions committed by them,
but also for actions which clearly are not a sub-
ject of their jurisdiction, and even for such actions
which from the outside cannot be state actions
(such as robbery or rape). However, this rule does
not apply in peacetime, so that the application by
analogy exclusive law is inadmissible [16, p. 378].

P. Kuris hold back the position that «the state
can sometimes be responsible for the actions and
individuals by virtue of special contractual obliga-
tions. For example, the Soviet Union in the agree-
ments with Poland, Hungary, East Germany and
Czechoslovakia on the legal status of Soviet troops
temporarily located on the territory of these states
undertook to be responsible for the acts and omis-
sions of the families of Soviet soldiers. In this case
we are dealing with so-called indirect (such as to
replace) responsibility of the state” [10, pp. 205-205].

Conclusions. Thus, the state can be recognized
internationally responsible in connection with the
actions of individuals or entities, which are no way
connected with the state apparatus, which is re-
sulted in violation of international legal obligations
of the state as against other states and concerning
the private interests of individuals. Thus the con-
cept of attribution to the state an unlawful behav-
ior of the aforementioned categories of private ac-
tors is possible only in very limited circumstances,
such as when it is expressly provided specific norm
of international law. In all other cases attribution
(as defined operation that specifies some behavior
as the state activity) of the behavior of private ac-
tors in the absence of any meaningful communica-
tion for the purposes of liability of such entities to
the state mechanism is unreasonable and contrary
to the basic postulates of the law of international
responsibility. In such situations behavior of public
authorities for breach of the standard of due dili-
gence is attributes to the state.
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Harjionanbumit yHiBepenrter «OnecbKka PpUANIHA aKageMia»

MIGRHAPOJHA BIAIIOBIJAJBHICTD JEP{RABU
3A ITIOBEJIHRY ITPVIBATHUX ARTOPIB

Anoranisa

CraTTa npucBAYeHa PO3IJIAAY IMPodJieMN MisKHAPOAHOI BiIIOBiTAJIBLHOCTI JepsKaBy 3@ MOBEIIHKY IPUBATHUX
aKTOpiB, 110 IIOPYIIYE IpaBa Ta iHTepecu AepsKaB Ta NpMUBATHUX Oci0. JJoBOAMTHCA, 1110 3aCTOCYBaHHA IIPUH-
uumny due diligence nosBosse peasizoByBaTy Liji 3abesedyeHHsA iHTepeciB MisKHAPOJHOTrO CIIBTOBapUCTBA y
HigTpUMaHHI cTablJIbHOCTI Ta CIIOKOI0 Ha MIMKHAPOMIHIN apeHi Ta CIOHYKATU NEepP)KaBU JI0 BUMHEHHA Niif, 1110
JI03BOJIATD IIOIIEPEANTH Ta BiABEPHYTM NMOPYIIEHHA BU3HAHMUX MIKHAPOIHNX IIIHHOCTEN He JIMIIle JepPsKaBHU-
MM IHCTUTYLIAMM, & ¥ IPUBATHUMM OCO0aMM Ta yTBOPEHHAMI.

KarouoBi ciioBa: MiskHaposiHa BinnoBimaJbHICTD, aTpubyIlisa, mpuBaTHi ocodu, ctaumapt due diligence.

Amnppeitaenxo C.C.
HB.LH/IOHB.J'II:HI)H‘/'I YHUBEPCUTET <<OI{€CCK3H opnandecrKasi arkageMmIsa»

MERIYHAPOJHAA OTBETCTBEHHOCTD I'OCYJAPCTBA
3A ITIOBEJEHINE YACTHBIX ARTOPOB

AnHOTANUA

CraTbs OCBAIIEHa PACCMOTPEHMIO IIPOOJIEMbI MEXKIYHAPOIHOV OTBETCTBEHHOCTH 3a ITOBEJ[eHNE YaCTHBIX aK-
TOPOB, HAPYLIAIOUIVX [IpaBa ¥ MHTEPECHI FOCYAAPCTB M YaCTHBIX JNIL. JJoKkas3bIlBaeTCA, YTO IPYMEHEHNe IIPUH-
numa due diligence mo3BosseT peasm30BBIBATE 1leJM ODecredeHns MHTEPEeCcOB MeKIYHAPOSHOTO coobIecTBa
B IOAJEPsKaHUM CTAOMJIBHOCTM ¥ CIIOKOVICTBMA Ha MEXKJYHApPOJHON apeHe U MHOOYyAWUTH rOCyAapcTBa K CO-
BEPIIEHNIO JIEVICTBUI, IO3BOJAIINX [IPEIYIPEIUTh I IIPENOTBPATUTh HapyIIeH)e IPU3HAHHBIX MEXKIyHa-
POIHBIX IIEHHOCTEN He TOJIbKO OCYapCTBEHHBIMI VHCTUTYTAaMM, HO ¥ YaCTHBIMM JIMIIAMM ¥ 00pa30BaHUAMI.
Karouepbie cjioBa: MeXIYHAPOHASA OTBETCTBEHHOCTh, aTpuOyLusA, YacTHble Juia, crasgapt due diligence.
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THE FORMATION AND DEVELOPMENT OF THE NATIONAL ASSESSORS
IN SOVIET UKRAINE: HISTORICAL AND LEGAL ANALYSIS

Anischuk N.V, Ugnenko T.V.
National University «Odessa Law Academy»

In this article is discovered the complex of historical and legal problems of formation and development of
Ukrainian national assessors institute. It is analyzed the legal status of national assessors and their place and

role in soviet legal system.

Keywords: national assessor, national court, justice, jurisdiction.

here were historical premises for appear-

ance of national assessors institute at the
beginning of 20 century. There were different
forms of people’s participation in judicial process
that were usual on the lands that were the part of
Russian Empire before revolution. Some of these
forms, for example, trial of jury, were serious-
ly criticized by representatives of bilshovitskay
party. To the point of view of bilshovitskay party
trial of jury protected the interests of representa-
tives of the highest status. Instead of this, public
court that based on participation in justice by all
the members of community did not meet any ob-
jections.

Till 1917 national assessors institute did not get
any serious theoretical development in works of the
leaders of bolshovitskay party. According to the
class system there are the government arrangement
and reformation of court system in after revolution
period. Instead of this the accent was made on the
necessity of destruction of old government machine
and court system too. Even in works where the the-
sis about the existence of transitional period was
and temporary preservation of government mecha-
nism is absent the detailed description of the struc-
ture and principles of new court system. Instead of
this were proclaimed slogans about establishment
of control over the court system from the side of
proletariat by the way of election of judges and
their participation in court process. But concrete
forms of people’s participation in realization of jus-
tice were not discussed [2, p. 126].

The first steps in legal mounting of national as-
sessors institute were made during the adoption of
decrees «About Court». The analysis of its history
and content shows that bolshoviky did not have
any idea about character of this institute and its
role in new model of justice. There were serious
divergences in points of view on the nature of na-
tional assessors with their partners — left essers.
The national assessors were just the analogy of the
trial of jury. The left essers wanted just to liberal-
ize the mechanism of election and to make the post
of juryman accessible for ordinary people. They
wanted to extend the sphere of influence in the
court process and to protect the leader role of pro-
fessional judge. Instead of this bolshoviky thought
that it is necessary to give the main role in the
court process to people.

From the very beginning national assessors
institute was formed like electoral, temporal and
collective authority. But during the long period
of time there were not single approaches both in

theory and practice according to the membership,
order of elections, terms of authorities and reasons
of finishing of them.

There were two or six national assessors in the
local courts: judge and two assessors considered
civil cases, judge and six national assessors- crim-
inal cases. In the circuit court this measure was
increased to four or twelve persons [2, p. 182]. In
conditions of civil war and uncertainly of loyalty
in the most part of population, first of all, in the
country — side areas were brining in indirect elec-
tions, which took place under the control party
organizations.

The right to choose the candidates of assessors
was given to party organizations and to organi-
zations of workers. Instead of this, the choosing
of candidates was made in the cities by soldiers
and work deputies. The main feature of this pe-
riod was the absence of demands to candidates of
national assessors. There was one legal conditions
of election to the national assessor. There was right
to choose and to be chosen to Rada. We can come
to conclusion that national assessor could be cho-
sen among the representatives of work and coun-
try-side population. If only they did not use work-
ers and did not serve in administration or in the
authority of law and order. Besides, could not be
elected incapable people and that ones who were
imprisoned. On practice there were additional de-
mands according to the candidates. These demands
were followed during advancement of candidates.

First of all the important features were: loyalty
to new power, authority in society, appropriate so-
cial origin. The term for accomplishment was from
six month still one year. The reasons and order of
preterm finishing of accomplishments in norma-
tive acts were not written. But the character of
assessor’s mandate said, that it could possibly be
recalled.

It became usual for Ukrainian and Russian ju-
risdiction the less of wide law, social and economical
guarantees of national assessors’ activity [1, p. 67].
Only one exception was in amendment about pe-
cuniary compensation for taking part in court ses-
sion. But during the long period of time it was
considered like temporary action. It was going to
make the assessors work free of charge. That is
why, the most part of population tried to avoid the
participation in justice accomplishment. In such
conditions soviet leadership made national asses-
sors’ participation in justice accomplishment oblig-
atory. There were penalties if somebody did not
take part in justice accomplishment.
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During soviet court system reformation in 20th
of 20 century there was legal national assessors
institute mounting by the way of approval several
legal acts. Among them were «Act about judicial
system», Criminal Code, Civil Code. According to
this document there was a unification of justice
system. In such way soviet power realized national
assessors on the level of judicial system.

In the 20th of 20 century there was optimi-
zation in national assessors’ membership. Gener-
al position of national assessor was not seriously
changed. The national assessors were equal to pro-
fessional judge. At the same time soviet jurisdic-
tion made some obligations for national assessors:
presence on court sessions, accomplishment of fare
decisions [4, p. 14].

Besides, in the 20th of 20 century the national
assessor had to give an account of work. The mech-
anism of privileges for national assessors was im-
proved. The national assessor institute became the
part of soviet punishment machine that made re-
alization of decisions even when they were against
the interests of the most part of population. Bad
influence on the national assessors institute had
the beginning of the Second World War [5, p. 149].

There were some changes in the system of
Criminal Code. The national assessors were absent
during court sessions that made the process faster.
In conditions of war it was very important. Ac-
cept these changes, in general, soviet court system
saved both in the institute of national assessors
and old forms of sessions. It was not transformed
seriously during the war time.

There were some changes in renovation proce-
dure. In conditions of war the state refused from
the principle of election during the reformation of
public courts and turned into setting. The conse-
quence of war was increasing the pressure on the
national assessors, shortening of human resources.
The loss made judges to renounce from pre-war
norms about maximum ten days term of including
assessors to consideration and two years term for
fulfil of their authorities. The limitation of public
courts, jurisdiction, shortening of their quantity
was temporal.

When the enemy was driven out from occu-
pied territory, military tribunal became again and
old forms of court system were renew. The main
feature of final stage of war was brining in the
national assessors institute on Ukrainian lands. The
weakness of soviet power and a big number of
opposition representatives of local mass, made the
state to pay attention on the social origin and polit-
ical persuasions of candidates on the post of public
judges and national assessors. But the process of
election was just the simple formality.

In 50-80th of 20th century the national asses-
sors institute was the part of soviet court system
and was used till the disintegration of USSR. In
this period the legal base of public court was
renovated. There were discussions about prob-
lems of elections’ organizations and the work of
public assessors. It was the possibility of more
quality and effective work of assessors in courts.
General tendency was the increasing of the term
of national assessors’ authorities till 2,5 years in
70th of 20th century and 5 years in 80th of 20th
century [6, p. 97].
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Such innovations had dual character. On the
one hand they decrease participation of state in
the process of national assessors’ election and
made it possible to have more practical experience
for them. On the other hand, they diminished the
rotation of national assessors and did not attract
the population to take part in this process for a
long time [6, p. 99].

There was the rise of demands to candidate of
national assessor. There was the rise of the age for
person that pretends to this vocation till 25 years.
Besides, there were no formal demands that were
followed during elections: the absence of the facts
of criminal or administration responsibilities, pos-
itive moral status, civil activity and such personal
qualities as adherence, restraint, an ability to con-
trol the situation, a sense of tact, humanism, an
ability to analyze the events and phenomena.

During the long period of time in scientific lit-
erature was discussed the question about the pos-
sibility of introduction of educational qualification
and election of national assessors only with high
education. But such approach was against the gen-
eral principles of soviet ideology that is why it was
refused.

The procedure of national assessors’ election in
comparing with previous period did not have seri-
ous changes. The election of candidates was made
by work collectives and the right of election be-
longed to all full age population that lived in bor-
ders of the court district. The principle of national
assessors’ election that was fixed in soviet juris-
diction not only gave the ability for population to
delegate their representatives into court but took
aside them from their posts too. But realization
of this article on practice met some barriers. The
main barrier was uncertainty of taking aside the
mechanism of assessor.

Only at the beginning of 80th of 20th century
there was a number of laws, that regulate the pro-
cedure of preterm finishing of national assessors’ au-
thorities by the way of their taking aside [6, p. 102].

The national assessors membership did not
changed — two participants took part in court pro-
cess. The jurisdiction of this period paid serious
attention to the organizational and law guarantees
of realizations of these rights. Among the main of
them were the right of previous acquaintance with
materials, the right of self making decisions, and
the right of «unusual point of view» and so on.

At the same time, the analysis of realization
of these authorities on practice showed, that the
most part of national assessors did not hurried to
use these rights. That is why the most part of re-
searchers marks gradual falling of their actual role
in court process. Soviet power was trying to over-
come the passiveness of the national assessors in
60-80th of 20th century.

It provided the wide complex of measure di-
rected on rising of their activity in court process.
First of all, there was variety of educational forms
of state activity: creation of public universities,
lectures, seminars, practical lessons with justices.
It was made for raising the level of law education
of national assessors and giving them necessary
minimum of information about their own rights
and obligations. It was very important to raise the
prestige of national assessor. It was made the cam-
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paign for creation of positive image where were tional assessor was not made, and even materi-
showed high moral and professional guarantees of al compensation could not satisfy the population.
assessors. It was developed the system of privileg- That is why; in scientific literature of that period
es for participations of court processes [3, p. 51]. were often made propositions to create additional

At the same time material guarantee of the na- guarantees for the national assessors.
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CTAHOBJIEHHA I POSBUTOR IHCTUTYTY HAPOJHUX 3ACIJATEJIIB
PAIAHCBKOI YKPATHI: ICTOPMKO-IIPABOBIIT AHAJII3

AmnHoTarisa

Y cTaTTi PO3KPUTO KOMILJIEKC iCTOPMKO-IIPAaBOBUX IIPOOJIEM CTAHOBJIEHHA Ta PO3BUTKY IHCTUTYTY HAPOIHMUX
3acigareniB Papancerkoi Yrpaiumm IIpoanasizoBaHO mpaBOBUII CTATyC HAapOOHMX 3acimaTeJiB, ix Micie Ta
poJIb y BiANpaBJEHHI NpaBOCyIlA B paAAHCBKIN Cy0Biil cucTeMi.

Kuaro4oBi cioBa: HapogHMIT 3acifaTesib, HAPOIHUI CyJI, IIPABOCYAAA, IOPUCAVIKIIIA.
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CTAHOBJIEHUNE " PA3BUTHUE MHCTUTYTA HAPOJIHBIX 3ACEJIATEJIEN
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HISTORICAL-LEGAL CHARACTERISTICS OF THE EVOLUTION
OF THE LEGISLATIVE FUNCTION OF THE EUROPEAN PARLIAMENT

Anischuk N.V., Katsyn M.Y.
National University «Odessa Law Academy»

It has been noted that during the last sixty years, the institutional role of the European Parliament has in-
creased enormously, which puts it on equal footing with the Council of European Union, and serves as an
example of the fact that the widening of integration processes can be successfully matched with the democ-

ratization of the EU supranational institutional system
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procedure.

Today, all social, economic, and legal process-
es are strongly intertwined with the devel-
opment of integration. Thus, it is not surprising,
that the famous American scientist G. Haberl-
er noted that ‘We live in the age of integration.
Every conceivable — or inconceivable-combination
of countries has been proposed, more or less seri-
ously, as a candidate for integration — other plan-
ets and outer space being almost the only areas
that do not yet figure in any of the many plans
and proposals...” [10, p. 1]. In accordance with mod-
ern integration processes, the European Union in-
stitutions need to be studied in greater detail. One
of the priorities in the structuring of the Union lies
in the development of the European Parliament,
as this is the representative body of the Union
and the core element. The European Parliament
is a unique, permanent, multinational body, which
represents over 500 million people, and does not
have any analogues in the world to rival its supra-
national character. The powers of the European
Parliament can be viewed from three angles. First,
powers to appoint and dismiss. Secondly, powers
to investigate. Thirdly, powers in relation are to
the budgetary and legislative process. According to
Article 14 (1) Treaty on the European Union, the
European Parliament shall, jointly with the Coun-
cil, exercise far reaching legislative and budgetary
functions [1].

Historically, the European approach to the sepa-
ration of domestic powers has its roots in the views
of Charles de Secondat Montesquieu, the French
political philosopher, who held that ‘...there would
be an end of everything, were the same man or
the same body, whether of the nobles or of the
people’, to exercise the three government powers:
enacting laws, executing the public resolutions,
and adjudicating crimes and disputes between
individuals [15, p. 1033]. This idea, which started
to be actively promulgated in the XVIII century,
became a cornerstone in the process of emerging
nation states during XIX-XX centuries. Gradual-
ly, the rights and responsibilities of enacting laws
were transferred from European monarchs to
parliamentary assemblies, which were elected, or
made up of, representatives from the different so-
cial classes. It should be stressed that in the views
in thinkers of those times, the democratic system
of government rested exclusively on the authority
of the people: ‘The power of the state should be
derived from the people’. And the channel for this
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lies in the development of a strong parliamentary
institution [11, p. 72].

At the same time, the idea of parliamentarian-
ism emerged in an all-European context. In 1693,
William Penn, the English philosopher, published
his work ‘Towards the Present and Future of
Europe by the establishment of a European Diet,
Parliament, or Estate’. According to his proposal,
a future ‘European Parliament’ would have to be
an assembly made up of authoritative people, and
that it should be convened regularly, listen to all
complaints, and eventually issue a verdict inspired
by the principle of justice. During the next centu-
ries, the idea of the creation of a European Par-
liament became popular among intellectuals and
politicians, but did not come into existence until
the European Community was established in the
second half of the XX century, which led to the
emergence of the European Parliamentary Assem-
bly, and was composed of parliamentary delegates
from EC member-states.

After Ukraine gained independence, a decision
was made to initiate closer political and economic
relations with the European Union. Several docu-
ments were enacted in order to form the appro-
priate legal framework for such cooperation. The
latest one being the Association Agreement, which
was signed in 2014, according to which, Ukraine
received an invitation to enter the EU internal
market, with the eventual prospect of full polit-
ical integration. The membership in EU internal
market requires the adoption of the great num-
ber of EU legislative acts which were enacted in
the labour sphere, social and consumer policy etc.
A Dbetter understanding of the genesis and evolu-
tion of the EU institutional legislative mechanism
will assist Ukrainian MPs in the process of approx-
imation of the Ukrainian legislation with EU law.
That's why, the aim of this article is to investigate
the development of the EP legislative function in
its entirety and complexity.

The above points were evaluated by leading
scholars’ viz. Prof. G. Haberler, Prof. W. Hallstein,
Prof. J. Piris, Prof. A. Rosas, Prof. H. Schmitt, Prof.
D. Swann, Prof. O. Vyshnyakov.

Analyzing trends and patterns in scientific lit-
erature during the last decade, we see that Euro-
pean Parliament generates much interest in the
eyes of numerous experts. Among them, American
Professor A. Rosas, who demonstrates a critical
attitude towards the Council of EU in his paper
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‘Separation of powers in the European Union’,
mainly because of its national minister’'s composi-
tion, praising European Parliament for its forma-
tion by direct universal suffrage [15, p. 1034]. At
the same time, J. Piris, the former legal counsel in
the Council of EU, in his book ‘The Lisbon Treaty.
A Legal and Political Analysis’ argues that only
the increase of EU's power can ‘democratize’ the
way the EU functions [14, p. 114].

Defining the problem, it should be stressed that
with the end of WWII, it soon became evident that
the European continent had to reject the primacy
of nation-state principles, and to re-establish itself
as unified body. On May 9 1950, the French foreign
minister, R. Schuman, issued a proposal to pool the
Franco-German production of coal and steel, as a
whole, under a common High Authority, which
would eventually provide an opportunity for other
European countries to participate in the venture.
J. Monnet, the author of the Schuman Plan,
thought that this plan would create a concrete
foundation of the Federation in Europe [12, p. 321].
American scientist D. Swann considers a French
plan, essentially political in character, because it
sought to end the historic rivalry of France and
West Germany not only ‘unthinkable but material-
ly impossible’ [17, p. 7]. The Schuman Plan also had
the practical advantage of being relatively focused.
The Council of Europe, in its political approach,
and the customs union, in its economic one, had
been too broad too soon and aroused the maximum
opposition. Coal and steel were more manageable
[8, p. 202] In less than one year, the Treaty Es-
tablishing European Coal and Steel Community
(TECSC) [6], was signed by six countries: France,
Germany, Italy, Belgium, Netherlands, and Lux-
embourg. As the American scholar M. Dedman
notes, the Treaty of Paris 1951 was a complex
commercial treaty establishing the European Coal
and Steel Community (ECSC), as a regulated mar-
ket-sharing arrangement under supranational con-
trol. It was designed to balance the six State's par-
ticular vested interests in coal and steel production,
and to facilitate the achievement of national objec-
tives in these two prime sectors [7, p. 55]. Following
the appropriate ratification procedure, the TECSC
came into force, and the ECSC began operations.
Within the ECSC institutional structure, the main
legislative body was the High Authority, and the
supervisory role was attributed to the Common
Assembly, which consisted of representatives of
the member-states (Art. 20). The creation of the
Common Assembly represented both Europe’s par-
liamentary tradition and the fear of a potentially
absolute technocracy. Thus, Members of the High
Authority had to attend all meetings and answer
all questions put by the Assembly or by its mem-
bers (Article 23). The Common Assembly discussed
general reports submitted by the High Authority,
and a two-thirds majority vote was sufficient to
carry a motion of censure, after which the High
Authority resigned as an acting body (Art. 24). As
R. Schuman said: ‘....for the first time, an interna-
tional assembly would be more than a consultive
organ; the parliaments themselves, having surren-
dered a fraction of their sovereignty, would regain
that sovereignty, through its common exercise....’
[7, p. 60]. As opposed to the Consultive Assembly of
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the Council of Europe, which from the beginning,
has been primarily a forum for a debate, the par-
liamentary assembly of the ECSC, had real politi-
cal responsibilities [13, p. 20]. We should agree with
German scientist H. Schmitt, which the Common
Assembly, then, was a parliament, not a legisla-
ture, whereas the national representative organs
were determined to maintain their monopoly on
the legislative function and preserve the limits of
supranational integration [17, p. 128].

On 25 March 1957, two new treaties were
signed which increased the scope of the integra-
tion processes for the above-mentioned countries.
The Treaties established the European Atomic
Community [5] and the European Economic Com-
munity [4]. For both Communities, decisions were
taken by the Council on proposals submitted by
the Commission. During that time, the Assembly
remained an advisory body, composed of the spe-
cifically chosen deputies, and its legislative role
was limited to a process known as ‘consultation’,
which required that before legislation could be ad-
opted, the Assembly was to be consulted. In case,
the Council failed to consult the Assembly, the
legislative bill was void. Taking this to account,
it is not a surprise that the first President of the
European Commission described European Com-
munities as ‘underdeveloped democracies’, from
the parliamentary outlook.

The authority of the European Parliament, to
some extent, increased after members were elect-
ed by the people, as opposed to being nominat-
ed by the member-states parliaments. Such elec-
tions led to increased prestige and legitimacy. In
a resolution on 30 March 1962, the Parliamentary
Assembly was renamed the European Parliament.
This move was intended to create criteria similar
to those of ‘traditional’ parliaments. But still, the
European Parliament lacked a representation. The
situation has changed on 20 September 1979, when
Brussels Act concerning the election of the rep-
resentatives to the Parliament was adopted. The
application of European Parliament elections in-
dicated a significant change in the status of the
Parliament. However, the European Parliament
remained largely advisory body.

The legislative power of the European Parlia-
ment has grown considerably since the adoption
of the Single European Act in 1986, which was a
huge step towards the creation of the EU internal
market. It introduced a process known as ‘co-op-
eration procedure’, according to which the Euro-
pean Parliament was granted the right to reject
any draft legislation, voted by the qualified ma-
jority Council of European Union. This veto could
be overcome only by the unanimous agreement of
the Council [3].

The next step in enhancing the legislative role
of the European Parliament was made under the
Maastricht treaty of 1992, which introduced a pro-
cedure known as ‘co-decision’, which allowed the
EP to veto, by absolute majority, any proposed
legislative measure put forward by the Council
The EP's powers in the legislative process were
transformed from the weak and essentially uncon-
structive power of delay to a stronger and poten-
tially constructive role in the drafting of legislation
[18, p. 57].
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Following the fall of the Berlin Wall and the
collapse of the Communist system in Eastern
Europe, most of the countries of Central and East-
ern Europe finally decided that their ultimate des-
tiny lies in joining the European Union. This fact
called the necessity to the further strengthening
of the role of European Parliament. In 1997, the
Amsterdam Treaty was signed, which extended
the ‘co-decision’ procedure to such areas as EU
internal market.

Further evolution of the status of the Euro-
pean Parliament is linked with the preparation
and adoption of the Lisbon reform treaty, which
clarified and expanded the competence of the
European Parliament. The consultation procedure
remained within a very narrow field of applica-
tion, while the use of the cooperation procedure
was discontinued. According to Article 289 Treaty
on the Functioning of European Union [2] (former
Treaty establishing European Economic Commu-
nity), any legislation can now be adopted in two
ways. The ‘ordinary’ legislative procedure (for-
mer co-decision procedure) has now become the
main legislative procedure by which Union acts
are adopted, and involves the Commission sub-
mitting a legislative proposal to both the Coun-
cil and the European Parliament. The scope of
co-decision has been extended to about thirty
more cases of variable importance and provided
for in fourteen new legal bases. The most signifi-
cant sectors of extension are the area of freedom,
security and justice (FSJ area), co-ordination of
social and security for migrant workers, culture,
measures necessary for the use of the euro, the
structural and cohesion funds, the establishment
at EU level of intellectual property rights and
other centralized regimes, common organization
of the markets and general objectives in agricul-
ture, definition of the framework for implement-
ing the common commercial policy, amendments
to the Statute of the Court of Justice and rules on
‘comitology’ [14, p. 118]. If both the Council and
the European Parliament approve the proposal, it
will be adopted. In the absence of consensus be-
tween the European Parliament and the Council
about the proposal, a conciliation committee will
be convened by the Commission in order to draw
up a joint text, which is acceptable to the both
parties. If consensus cannot be achieved within
six weeks, the proposal will be rejected. The sec-
ond is a ‘special’ legislative procedure’ which is
used in special circumstances stated in the TFEU.
Special procedure provides an adoption of the
regulation, directive o decision by the European
Parliament with the participation of the Council
or by the Council with the participation European
Parliament (Art. 289 (2) TFEU). This procedure
operates in 33 areas such as social security and
protection (Art. 21 TFEU), justice & home affairs
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concerning passports (Art. 77 TFEU), taxation
(Art. 113 TFEU) etc.

Legislative initiative still belongs to the Com-
mission. Discussions based on three readings of
any bill are instrumental in the relationship of the
Parliament and the Council, and the final deci-
sion depends on the consent of both parties in this
process (Art. 294 TFEU). As a result, a number
of important legislative decisions, including those
related to international relations; depend on the
general consent of the Parliament and the Council.
This procedure was introduced during the signing
of the Treaty of Nice (2001), in which most policy
areas have a so-called principle of ‘joint decision’,
in which the European Parliament and the Coun-
cil of the European Union have the same powers,
and every legal draft submitted by the Commis-
sion, should be subject to two readings. Differences
should be resolved within the third reading.

It should be stressed that, even taking into ac-
count the significance of the EP legislative powers
within ordinary legislative procedure, its formal
influence is still more limited than those of nation-
al parliaments, most of which have formal approv-
al over all national legislation. But, as the British
scholar R. Scully argues, the second and more im-
portant point is that the EP actually uses its pow-
ers to a greater extent than do most national legis-
latures. Parliaments in most national chambers are
bound by strong ties of party loyalty to support or
oppose a government, whereas the European Par-
liament, with more diffused party loyalties, seems
to have a greater willingness to exploit available
powers to the full [9, p. 167]. In comparative per-
spective, it is possible to say that EUP influence
actually ranks even higher than many of its na-
tional counterparts.

In conclusion, it is necessary to stress that the
legal and political role of the European Parliament,
within the whole institutional structure of the EU,
shows a significant tendency to widen and acquire
new powers. From a purely consultative role, it
has now become an equal partner of the Council of
European Union in any legislative process. The EU
now possesses a system of two-chamber-legislation,
similar to that of the Bundestag and Bundesrat in
Germany or Senate and House of Representatives
in the USA. Along with the expansion of powers,
the Lisbon Treaty established a number of limita-
tions, among which, the European Parliament does
not have influence in such key area as EU foreign
policy. The supranational and democratic nature
of the EUP gives it a unique role in facilitating in-
tegration processes. The increase in the legislative
powers of the European Parliament can also be
considered as an important step towards further
constitutionalization of the European Union, which
could result in creating a purely federal state — the
United States of Europe.
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ICTOPUKO-IIPABOBA XAPAKTEPUCTUEKA EBOJIIOIIT
3AKOHOJABY0i ®YHKIII €EBPOIIENICHKOIO IIAPJIAMEHTY

Amnorarisa

Bysio pocuoimskeHO, 10 IPOTATOM OCTAHHIX HIECTUECATM POKIB, iHCTUTyLiiHA poJb €BPOIENCHKOro map-
JAMEHTY 3Ha4HO 30iJbIIMiack, 110 CTaBUTh  JIOTO Ha OAHY CTyIiHb 3 Pagor €sponeiicbkoro Corosy, Ta
CJIYTy€ MPUKJIAIOM TOTO, III0 IOIJMOJIEHHA IHTerpamiifHMX IPOIleCiB MOKe YCIIIIHO CYIIPOBOAYKYBAaTUCH
JIleMOKpaTM3alli€lo yciel HaJHaITiOHAJIbHOI IHCTUTYLIIHOI cucTeMu.

KaouoBi cioBa: HaJgHAIIOHAJBHICTB, MapJlaMeHTapu3M, AeMOKparTis, 3BUYaliHa 3aKOHOABYA IIPOLenypa,
crielfiasibHa 3aKOHJABYA MIPOLEAYPA.
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NCTOPURO-IIPABOBAA XAPARTEPUCTURA 9BOJJIOINN
3AKOHOJATEJIbHON ®YHRIINV EBPOIIEMICKOIO IIAPJIAMEHTA

AnHOTaA

B0 nccnenoBaHo, 4TO Ha NMPOTAMKEHNY IIOCJTEIHNX HIECTUIECATH JIET, MHCTUTYLMOHAJbHAA poJib EBpomeri-
CKOTO ITapJjlaMeHTa 3HAYMUTEJIbHO YBeJMYMJIach, YTO CTaBUT ero Ha onHy cremneHb ¢ CoBetom EBpomnerickoro
Coro3a, 1 CIY)KUT IPUMEPOM TOTO, YTO YIJIyOJIeHUEe MHTETPALVIOHHBIX IIPOIIECCOB MOXKET YCIIEIIHO COIPOBO-
JKaTbCs JleMOKpaTu3alell HaJHallMOHAaJbHOM MHCTUTYIMOHAJIBHON CUCTEMBL

KaroueBble ciroBa: HAJHAIIMOHAJIBLHOCTD, ITapJaMeHTapMU3M, AEeMOKPaTNsA, 0ObIYHAA 3aKOHOJATEeJbHAA IIPOolie-
Iypa, clienyaJibHasa 3aKOHOJaTeJsJbHAdA IIpolienypa.
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ELECTORAL ENGINEERING: ESSENCE AND TECHNOLOGY
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The article analyzes the essence and technology of an interdisciplinary concept ,electoral engineering”. Elec-
toral engineering is defined as a purposeful, rational, science-based and pragmatic activity on constitutional
and legal design of the electoral system and process in order to achieve a political and legal target result.

Keywords: elections, electoral engineering, the electoral system, election technologies, prognostication, effec-

tiveness of legislation.

Formulation of the problem. The cognition
of the electoral engineering phenomenon
in Ukraine is at the stage of summarizing of the
results of scientific research and empirical data,
while the use of this multidisciplinary concept in
constitutional law remains controversial.

There have been various in subject and content
works on different aspects of electoral engineering
in legal scientific literature. However, their pecu-
liarity is in the fact that the theoretical analysis,
carried out in their framework, is aimed to solving
important, but fragmented scientific problems. A
lot of disordered information about election prac-
tices and non-public nature of the development of
electoral legislation also does not promote the sci-
entific identification of electoral engineering.

The electoral engineering is an objective
demonstration of the application of a socio-engi-
neering approach to electoral sphere due to the
practical need for effective, purposeful activities
on the constitutional and legal designing of the
electoral system and process with the aim of their
rationalization.

The socio-engineering approach to constitu-
tional and legal groundwork for electoral sphere
is a theoretical and methodological orientation on
the application of the scientific knowledge, on the
one hand, and on the other, empirical data and
practical experience in the process of goal-setting,
prognostication, designing parameters of the elec-
toral system and legal technologies of the electoral
process, evaluating their impact in terms of opti-
mization and efficiency. This is a development of
,the technological process of implementation of
science in practice” (M. Orzih) interpreting law as
,a unique way of designing social life” (E. Anners).

The socio-engineering approach is based on
the possibility of making conscious and planned
changes. It needs justification of purposes of a
subject of constitutional and legal construction in
terms of their feasibility, the research of factors
that affect the state of the electoral sphere, the
correct formulation of tendencies of its develop-
ment, as well as the determination of optimal and
effective ways of transformation of the electoral
system and process and evaluating the effective-
ness of the results.

Analysis of recent research and publications.
Overview of scientific publications confirms a sig-
nificant interest of representatives of sociology,
political science and law in the socio-engineering
approach and electoral engineering, because of the
interdisciplinary nature and content of the subject
of research.

© Afanasyeva M.V, 2015

The following domestic and foreign scientists
expressed their views on the above mentioned top-
ic: E. Anners, D. Antoniuk, Achkasov V., V. Bebik,
V. Bobrov, V. Volkov, L. Volodin, K. Hahayeva,
A. Gasteva, G. Golosov, M. Kaminskyy, M. Keith,
J. Klyuchkovsky, V. Komatovskyy, V. Kurba-
tov, A. Kurbatov, V. Lukow, P. Norris, M. Orzih,
A. Petrov, K. Popper, W. Poltorak, Yu. Resnick,
M. Savchin, J. Sartori, N. Stefanov, S. Ustimen-
ko, F. Hayek, A. Chernenko, R. Chuprin, J. Sweda,
J. Schumpeter, A. Yusupov and other scientists.
Their researches were the theoretical base for the
development of a new socio-engineering approach
in the constitutional law.

Determination of the unsolved aspects of the
problem. However, the issues of the theoretical
and methodological foundations as well as the con-
stitutional and legal groundwork for electoral en-
gineering in Ukraine have not been researched in
domestic science of the constitutional law.

The main purpose of the article is the imple-
mentation of interdisciplinary scientific analysis
of the phenomenon of ,electoral engineering” de-
termination of its essence and technology with an
aim to introduce the socio-engineering theoretical
and methodological instruments in the science and
practice of the constitutional law.

Presentation. The electoral engineering has a
dual legal nature: on the one hand, it is a con-
sideration of the laws of development of electoral
sphere, determined by objective social, political,
economic, legal, ideological conditions; and on the
other, it is a purposeful activity of the constitu-
tional and legal designing of the electoral system
and legal technologies of electoral process that is
exposed to active subjective influence.

It should be noted that in the Ukrainian polit-
ical reality the active subjective influence is often
directed to the achievement of illegal political ob-
jectives. Such application of electoral engineering
has a socially negative result and it is not only
the damage caused to the rights and legitimate
interests of other actors, this is also a distortion of
constitutional political and legal principles, a risk
of destruction of the political system, a threat to
the stability of the constitutional order. The abuse
of a right in the framework of the electoral engi-
neering appears to be a misuse of authority. It is
an act that formally does not go beyond the com-
petence of a public official or public authority, but
it is contrary to the purposes and values of the
constitutional order. That entails the abuse in the
electoral legislation-making process which may be
expressed in formal and meaningful aspects: the
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abuse of a right in adopting acts of electoral leg-
islation and providing a legislative framework for
defective from the teleological and technological
aspects rules of conduct that are the basis for the
abuse of passive or active suffrage.

The abuse of power in constitutional and legal
designing of the electoral system and process can
be prevented only on the basis of the constitutional
consciousness and awareness of legislators; concret-
ization of powers in order to reduce variability and
discretion in decision-making; consensus adoption
of electoral laws by the qualified parliamentary
majority; improving the quality of laws; strength-
ening the role of constitutional jurisdiction; using
the resources of direct democracy and civil society
institutions (open discussion with the involvement
of scientists, experts, political parties, public or-
ganizations), international experts’ activity in con-
stitutional institutions, including the electoral law.

The research of the electoral engineering as an
activity on the constitutional and legal design of
the electoral system and electoral legal technol-
ogies reveals its structure through the following
components:

- subjects (participants) of activity. The subject
of electoral engineering is the parliament — the
Verkhovna Rada of Ukraine as a body of public
authority entrusted with the competence to adopt
laws that define the essential characteristics of the
electoral system and regulate the electoral process;
the participants — subjects of legislative initiative
in the Verkhovna Rada of Ukraine, the Central
Election Commission, the Verkhovna Rada of
Ukraine committees, working groups, experts, re-
search institutions, civil society, international orga-
nizations, and informal participants, the so-called
interest groups that are interested in a particular
legislative decision and pursue their interests in
creating particular laws;

- object of activity — the electoral system and
process, their essential components and technol-
ogies which determine the outcome of elections:
technology of running for an elected seat, voting,
determination of election results by the authorized
bodies, as well as the subjective, temporal and ter-
ritorial components;

+ Subject’s influence on the object that forms
a technological aspect of electoral engineering,
which, in its turn, is constructed from the tele-
ological (,,purpose”), constructional (,,means”),
prognostic and resultative (,result”) components.
A close logical and functional correlation of these
structural elements allows moving away from the
contemplation of the scientific analysis of electoral
engineering and acquiring knowledge of practical
value.

The teleological and constructional components
reveal electoral engineering as a strategically
meaningful activity, based on a certain system of
goals, benchmarks, criteria that reflect the essence
of meaningful constitutional and legal characteris-
tics of the future electoral system and process.

The teleological component of electoral engi-
neering is characterized by means of its essential
characteristics such as purposefulness, feasibility,
rationality. The teleological determination is an ac-
tive creative foundation of the constitutional and
legal construction process. Axiological approach,
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which reflects the values of the electoral engi-
neering subject, is used in defining the teleological
determination.

The teleological component requires scientific
justification of the formulated objectives of legisla-
tive innovation, identification of the key constitu-
tional and legal benchmarks in the electoral sphere.
A lack of the above mentioned activity does not
allow making a clear strategic prognostication of
legislative activities and leads to the dependency
of lawmaking process on political feasibility.

Objectification of the purposes of electoral en-
gineering subjects is implemented in certain legal
forms: accompanying, explanatory report of draft
legislative act, the concept of draft laws, forecasts
of the potential efficiency of draft laws, later in
preambles or in the initial articles of electoral leg-
islation.

The constructional component is revealed
through the choice of legal instruments and legal
technologies of the future design of the electoral
system and process. Subjects of electoral engineer-
ing must define exactly the set of legal means that
most effectively lead to a desired result. The most
important for the constructional component of
electoral engineering is to determine legal means
which can lead to the achieved goals, as well as
a sequence of their application in practice for an
optimum solution of political and legal problems
as well as an achievement of socially significant
results.

At the stage of the constitutional and legal con-
struction the achievement of political and legal ob-
jectives in the electoral area is possible only on the
basis of selection from the plurality of legal means
(legal instruments and technology) those which, in
the opinion of electoral engineering subjects, are
more appropriate and effective.

Legal technology answers the question ,how”
a subject acts, how it affects the object to achieve
a goal. Legal technology provides a legislative
framework which consists of a particular set of
legal instruments, aimed at rationalization and op-
timization of activities. It includes only those legal
instruments that are the most effective in achiev-
ing this goal and guaranteeing a legal result. Legal
technology has a dual nature: on the one hand, it
is a consolidated system of interconnected and in-
terdependent legal instruments which affect social
relations, and on the other hand, it is an activity
aimed at their implementation in practice.

The choice of legal means is a crucial issue in
ensuring the effectiveness of electoral engineering.
Accurately chosen and practically verified means
guarantee the efficiency of the electoral legislation.
Legal instruments and technologies, which are ade-
quate to the constitutional values and goals, are de-
signed to enhance a positive effect of the legislation
and to minimize a negative effect; otherwise factors
of insuperable force will be more intense than legal
means leading to the unpredictable results.

Correlation between the teleological and con-
structional components of electoral engineering
has two aspects: first, it is necessary to set goals
that correspond to the objective laws of social de-
velopment; secondly, legal means, which are cho-
sen to achieve a political and legal goal, must be
able to turn this goal into a reality.
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The predictive and resultative components in-
terpret the technology of electoral engineering in
providing prospective and retrospective evaluation
of the effectiveness of the electoral legislation.

Prognostication within electoral engineering is
a scientifically grounded presumable judgment
about the future state of the electoral system and
process, about how effective the legal instruments
and technologies, selected for their legislative de-
signing, will be, and about what society and state
will receive as a result of their implementation.

Prognostication should be based on the laws of
development and functioning of the electoral sys-
tem and process in the past, scientific research of
the political and legal trends taking into account the
most likely patterns of political actors’ behaviour.

The task of the prognostic component of elec-
toral engineering is to identify quantitative and
qualitative development parameters of the elec-
toral system and process on the basis of adoption
of corresponding legislation; to predict the be-
havioural patterns of subjects of law, influenced
by the new rules; to establish a system of social
and legal factors that could negatively or positive-
ly affect the rules that are projected.

The predictive component is based on legal
means such as expertise of draft bills, legal and
imitation modelling, legal experiment, etc.,, which
should receive a normative regulation and take a
worthy place in the domestic constitutional and le-
gal practice.

The effectiveness of electoral legislation on
political and legal reality should be estimated by
means of the teleological and technological criteria.
The teleological criterion facilitates to estimate a
contribution to the implementation of constitution-
al and legal political rights, while the technological
criterion permits to estimate standardization, al-
gorithmization, universalization of election proce-
dures, which is common for the electoral law.

The resultative component of electoral engi-
neering provides the determination of a real ef-
fectiveness of impact of purposefully engineered
electoral legislation on public relations as well as a
response to the question whether the desired po-
litical and legal results have been achieved. Within
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the resultative component it is important to es-
tablish the costs of the result and side effects ap-
peared in connection with the implementation of
legislative regulations. It is also necessary to define
if the latter can discredit a goal of constitutional
and legal construction.

Comprehensive retrospective estimation of effi-
ciency of legislative influence can be obtained by a
specially organized systematic observation, assess-
ment of the status and dynamics of current elec-
toral legislation, i.e. by legal monitoring. It has been
proved that legal monitoring of electoral legislation
promotes a purposeful planning and coordination
of legislative activities, as well as improves law
enforcement electoral practices.

The prospective assessment of the legislative
impact on election legal relations is provided, par-
ticularly, by means of imitation modelling. It is a
method of verification of the legislative innova-
tions in an experimental mode to simulate their
implementation engaging the recipients of legis-
lative regulations. Thus it allows indentifying the
deficiencies of law, including unexplained schemes
of cooperation and sharing responsibility.

From a practical point of view, the prospective
and retrospective assessment complements each
other, so both types of assessment should receive
equal attention and simultaneous development.

Conclusions and suggestions. In conclusion,
it is worth noting that electoral engineering is a
constitutional and legal design of electoral system
and process; a rational, science-based, pragmatic
activity based on a system of constitutional goals
and values; aimed at instilling the desired politi-
cal and legal characteristics to the electoral system
and process by means of a system of legal instru-
ments and technologies; related to the prediction
of political and legal consequences and estimation
of efficiency (monitoring) of obtained political and
legal results. Technology of electoral engineering
is formed by: teleological, constructional, predic-
tive ant resultative components. Understanding of
the essence of electoral engineering and revealing
its technology enables to identify and define the
presence and self-sufficiency of this phenomenon
among other political and legal phenomena.
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Cet article définit les problémes et les perspectives de la réforme de barreau en Ukraine. L'auteur montre
que la concurrence et le marché, les activités des firmes juridiques obligent les avocats a se reunir autour de
l'idée de la préservation des traditions de barreau, de ses valeurs et ses principes fondamentaux. Le monopole
sur la représentation et la défense, ainsi que la perfection d’autorégulation sont les directions de réalisation de
cette tache collective. Le rdle principal dans le processus de réforme appartient a 1'Association nationale des
avocats de 1'Ukraine comme une organisation professionnelle qui réunit des avocats. L'auteur met en exergue
une valeur de la réforme de barreau et sa conformité aux normes internationales.

Mots-clés: barreau, avocat, association des avocats, profession d'avocat, activité d'avocat.

Définition d'un probléme. La question magis-
trale de nos jours est conserver un rdle profession-
nel et social de la profession d'avocat.

Au travers du temps la profession d'avocat
conserve son rcle de conseil, de protection et de
défense, mais depuis la seconde moitié du XX siécle
on songe a une adaptation raisonnée de la profes-
sion aux exigences du marché.

En Ukraine la Loi sur le barreau et l'activité de
l’avocat, n” 5076-VI de 5 juillet 2012 (ci-aprés «la
Loi») [1], a marqué une nouvelle étape de la réforme
de la profession. Aprés des années de discussion, le
parlement ukrainien a adopté la Loi dans la ver-
sion ditmocratique progressiste, qui riipondait aux
normes internationales les plus rilevites. Cependant,
les différences de statut des avocats et juristes sont
toujours valables. Les cabinets d'avocats exercent
les mrkmes activités que les firmes juridiques et la
question du monopole des avocats dans les tribu-
naux est discutable dans le contexte de la réforme.

Analyse des recherches et des publications. Les
travaux de M. Fridman, M.S. Larson, Y. Dezalay,
M.E. Katsh contiennent de nouvelles approches a la
perception de la profession d'avocat. En XXI siécle
les tendances d'égalisation des avocats avec les ju-
ristes et de transformation des avocats a la logique
d'un marché mondialisé indiquent R. Susskind,
D. Galbenski, J. Macfarlane, M. Sako, M.C. Regan
Jr. et T.H. Palmer.

La question savoir si les avocats peuvent
maintenir leur identité a l'avenir est un objet

de recherches en oeuvres de T.V. Varfolomeye-
va, S.V. Goncharenko, K.P. Koval, A.S. Dekha-
nov, Y.S. Pilipenko, I. Yartikh, L. Assier-Andrieu,
L. Karpik, T. Wickers, Ch. Jamin, F.H. Stephen.

En Ukraine, le probléme de la répartition des
activités entre les avocats et les juristes n'est pas
analysé a la lumiére de la réforme constitutionnelle,
ainsi que l'importance de l'association des avocats.

L'objectif de l'article est la définition des di-
rections et des objectifs de la réforme du barreau
pour maintenir la tradition et principes fondamen-
taux de profession, limiter le marché incontrdlée
dans les activités juridiques.

L'essence de la recherche. Le metier d’avocat
résulte d’une longue histoire qui trouve ses ori-
gines dés I’Antiquité et le début du Moyen-Age.
Comme le suggére A.Damien, la vie quotidienne
des avocats au cours des ages ne fut pas simple.
Dés qu’ils apparurent a 'aube de la societé mo-
derne, ayant découvert le rle irremplagable qu’ils
doivent jouer dans la societé, ils furent en batte
aux attaques du pouvoir, de tous pouvoirs [2, p. 7].

La profession d'avocat a connu de nombreux
changements qui ’ont conduit & s’adapter: multi-
plication des textes de lois, pression de la concur-
rence sur le terrain du conseil juridique, inter-
nationalisation des problématiques juridiques des
entreprises, mais aussi développement des nou-
velles technologies, émergence de nouveaux do-
maines de droit, nouveaux modes d’exercice du
métier d’avocat.

© Bakayanova N.M., 2015
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Dans le monde contemporain "les futurs avo-
cats, qui bénéficient d'une formation juridique de
qualité, doivent également posséder des connais-
sances dans la domaines moins strictement juri-
diques, aujourd’hui indispensables pour leur per-
mettre d’assurer pleinement un rjle de maitre
d'suvre” [3, p. 94].

Ainci la profession évolue, continue de se dé-
velopper et trouve progressivement la voie de sa
modernisation.

En Ukraine la profession d'avocat est une pro-
fession libérale, indépendante et réglementée. Elle
est soumise au respect de régles déontologiques
et professionnelles strictes qui font de 'avocat un
conseiller et un partenaire privilégié dans la dé-
fense d'intérkts des clients dans tous les domaines
du droit.

Aujourd’hui 'avocat ne limite pas nécessai-
rement son activité aux frontieres de ’hexagone.
Plusieurs centaines d’avocats sont de nationalité
étrangére et ’avocat exerce bien souvent en re-
lation avec des confréres d’autres pays membres
ou non de I’Union européenne. Cette ouverture
de la profession, inséparable de I'internationalisa-
tion du droit, ne fait qu’élargir I’engagement du
barreau au service du droit en faveur de droit de
I’'Homme.

L'avocat contemporain cumule les activités juri-
dique et judiciaire, conseille et défend le particulier
comme l'entreprise. L'élargissement de ses compé-
tences et la diversité de ses modes d'exercice in-
citent certains a parler d'une rupture avec le passeé.

Avec le développement du marché, les firmes
juridiques participent aux luttes concurentielles
sur le marché national et international. On peut
voire sur un marché transnational progressive-
ment unifié par l'interdépendance strategique des
meégafirmes du droit et les grands conglomérats de
services a l'enterprise.

En Ukraine, commes sur les autres scénes na-
tionales, le mouvement vers la concentration et la
spécialisation a provoqué la séparation de la profes-
sion. Les avocats des particuliers et des petites en-
terprises se distinguent de les avocats des grandes
organisations par leur formation, leur pratiques,
leur mobilité, leur intérkts. Il faut constater qu'un
certain nombre d'avocats n'ont pu encore saisir a
quel point univers professionnel a changé.

La domination du fait économique tient & 1'im-
puissance de le barreau classique. Un business avec
le postulat que l'avocat est un marchand de droit
s'oppose une philantropie non marchande au ser-
vice de la dignité humaine. Quand-mxme, l'activi-
té a la logique du profit provoquerait le crise de
confiance.

La tache collective doit réunir des avocats au-
tour de problemes de monopole et de l'affirmation
de l'identité des avocats et leur role au service de
leur clients et de la Justice.

La Loi prévoit la mise en place d’un barreau
professionnel unifié. L’article 45 de la Loi prévoit
ce qui suit: «L’Association nationale des avocats
d’Ukraine est une organisation professionnelle non
gouvernementale a but non lucratif réunissant tous
les avocats d’Ukraine et assurant ’exécution des
taches d’autorégulation du barreau» [1]. L’ Associa-
tion nationale des avocats d’Ukraine a été enregis-
trée le 19 novembre 2012.
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Le Conseil des barreaux européens (ci-apres
CCBE) suit de trés prés les efforts visant a la créa-
tion d’un barreau professionnel unifié en Ukraine
selon ’engagement pris lorsque ’Ukraine a adhéré
au Conseil de ’Europe en 1996. Le CCBE a souli-
gné a plusieurs reprises aux autorités ukrainiennes
Iimportance de créer un cadre permettant de
mettre en place un barreau national indépendant
et autonome, et a également offert son assistance
dans ce processus [4, p. 3].

Cette position du CCBE est totalement justi-
fiée. Il existe des principes essentiels qui, mxme
exprimés de maniére légérement différente dans
les différents systémes juridiques, sont communs a
tous les avocats européens. Les principes essentiels
fondent divers codes nationaux et internationaux
qui régissent la déontologie de ’avocat.

Les avocats européens sont soumis a ces prin-
cipes qui sont essentiels a la bonne administration
de la justice, a l'accés a la justice et au droit a
un proces équitable comme l’exige la Convention
européenne des Droits de ’'Homme. Dans 'intérxt
général, les barreaux, les cours et tribunaux, les
législateurs, les gouvernements et les organisations
internationales doivent faire respecter et protéger
ces principes essentiels.

La Charte essentielle des principes de ’avocat
européen du CCBE compte le principe d’autorégu-
lation parmi ses principes essentiels [5].

L’autorégulation est caractéristique de la pro-
fession d’avocat. D’un point de vue conceptuel, elle
doit xtre considérée comme un corollaire de I’indé-
pendance de la profession. L’autorégulation va dans
le sens de l'indépendance collective des membres
de la profession d’avocat. Elle n’est rien de moins
qu’'une défense structurelle de 'indépendance de
I’avocat qui exige qu’un avocat soit libre de toute
influence, notamment de celle découlant de ses in-
térrts personnels ou de pressions extérieures.

La recommandation Rec(2000)21 du 25 oc-
tobre 2000 du Conseil de 'Europe sur la liberté
d’exercice de la profession d’avocat prévoit que les
avocats devraient ktre autorisés et encouragés a
créer et a devenir membres des associations pro-
fessionnelles locales, nationales et internationales
qui, seules ou & plusieurs, sont chargés d’améliorer
la déontologie et de sauvegarder 'indépendance et
les intérkts des avocats. Les barreaux ou les autres
associations professionnelles d’avocats devraient
ktre des organes autonomes et indépendants des
autorités et du public. Le rdle des barreaux ou
autres associations professionnelles d’avocats dans
la protection de leurs membres et la défense de
leur indépendance a I’égard de toute restriction ou
ingérence injustifiée devrait xtre respecté.

L’Association nationale des avocats d’Ukraine
devrait ktre encouragé a assurer l'indépendance
des avocats. Il est trés important, en particulier,
a défendre le rdle des avocats dans la société et a
veiller notamment au respect de leur honneur, de
leur dignité et de leur intégrité; & promouvoir la
participation des avocats a des systémes garantis-
sant l’accés a la justice des personnes économique-
ment faibles, notamment dans le cadre de l'aide
judiciaire et du conseil juridique; & promouvoir la
protection sociale des membres de la profession et a
les aider ainsi que leurs familles si les circonstances
lexigent; @ promouvoir pour les avocats un niveau
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de compétence le plus élevé possible et veiller a ce
qu’ils respectent la déontologie et la discipline.

Les principes de base des Nations Unies rela-
tifs au rdple du barreau indiquent que les avocats
peuvent constituer des associations professionnelles
autonomes, ou adhérer a de telles associations
ayant pour objet de représenter leurs intérkts, de
promouvoir leur éducation et leur formation conti-
nues et de protéger leur intégrité professionnelle.
Les membres de ces associations élisent leur or-
gane directeur, lequel exerce ses fonctions sans in-
gérence extérieure.

La coopération avec les avocats d’autres pays
en vue de promouvoir le riple des avocats, notam-
ment en tenant compte des travaux des organisa-
tions internationales d’avocats ainsi que des orga-
nisations internationales intergouvernementales ou
non gouvernementales, doit ktre considérée comme
une priorité.

La direction effective de réappropriation de va-
leurs et principes fondamentaux de profession est
le monopole, qui peut limiter le marché incontrd-
lée dans les activités juridiques.

Par le décret 119/2015 du 3 mars 2015, le Pré-
sident de 1'Ukraine a créé la commission consti-
tutionnelle de 1’Ukraine chargée d’élaborer des
amendements a la Constitution actuelle [6].

Lors de sa session pléniére des 20 et 21 juin
2015, la Commission de Venise a autorisé les rap-
porteurs a adresser un Avis préliminaire sur le pro-
jet d’amendements constitutionnels, y compris sur
le pouvoir judiciaire, aux autorités ukrainiennes
avant qu’elle ne I'adopte a sa prochaine session
pléniére. Avis préliminaire n°803/2015 de 24 juillet
2015 sur la proposition de révision constitutionnelle
concernant le pouvoir judiciaire de 1’Ukraine [7]
contient une conclusion positive sur la proposition
de préciser que le droit garanti a I’article 59 ren-
voie & l'aide juridique «professionnelle», c’est-a-
dire a la représentation d’un avocat en exercice (p.
11 de I’Avis préliminaire).

Avis sur les projets d’amendements de la
Constitution de 1’Ukraine concernant le pouvoir
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judiciaire approuvés par la commission constitu-
tionnelle le 4 septembre 2015 a été adopté par la
Commission de Venise lors de sa 104 session plé-
niere (Venise, 23-24 octobre 2015) [8].

La Commission de Venise a indiqué que les
amendements révisés en article 131-2 «Le barreau»
sont positifs, mais disposition prévu que «seul un
avocat représente une personne devant le tribu-
nal et défend une personne contre des poursuites»
est trop large. La Commission a recommandé de
prévoir des exceptions pour certains types de dif-
férends, comme les contentieux du travail ou les
litiges d’importance mineure (p. 24) [8].

Les conclusions et les résultats. Comme toute
institution humaine, le barreau a toujours été en
adoptation avec I'esprit de son temps. Le panorama
historique montre qu'il n'y a pas de contradiction
entre la liberté et la régle dans la profession d’avo-
cat. Au cours des sciécles, la profession d’avocat a
connu de nombreuses mutations et reste encore
aujourd’hui en mouvement, mais il faut préserver
I'indinité spécefique des avocats dans I'intérkt de la
liberté de tous. Les avocats doivent faire un effort
de réappropriation de valeurs et principes fonda-
mentaux de profession.

Le monopole d’avocats sur représentation d’une
personne devant le tribunal et défence d’une per-
sonne contre des poursuites prévu par article 131-2
de projets d’amendements de la Constitution de
I’Ukraine permettra de régler le marché des ser-
vices juridiques et d’assurer la qualité de l'aide ju-
ridique.

L’Association nationale des avocats d’Ukraine
doit prendre toutes les mesures nécessaires, y com-
pris celles consistant & défendre les intérkts des
avocats, ainsi que soutenir la réforme du droit et
les débats sur la législation actuelle ou en projet.

Le principe d’autorégulation est énoncé dans
les instruments juridiques européens et internatio-
naux. Il peut garantir I'indépendance profession-
nelle des avocats a I’égard de I'Vtat; sans garantie
d’indépendance, les avocats ne peuvent pas rem-
plir leur mission professionnelle et 1égale.
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MAMBYTHE YKPATHCHKOI AABOKATYPU: IIPOBJIEMI TA NIEPCIEKTVBU

Amnorarisa

Y craTTi mocisimskeHO mpobsemMym Ta IMepPCHeKTuBM pedopMy afBOKaTypu B YKpaiHi. ABTOp IIOKasye, IO
KOHKYPEHI[i Ta PUHOK, MiAJNbHICTL OpuamdHux (QpipM 3000B'A3yI0TH aJBOKATIB 3'€AHATIUCA HABKOJO imel
30epiraHHA TpaanIliii agBOKATypHu, ii LiHHOCTel Ta (PyHAAMEHTAJbHUX MpuHIMIIB. MoHODOJiA agBoKaTypu
Ha NPeACTaBHULITBO Ta 3aXMCT y CyJax Ta BIJOCKOHAJIEHHA CAaMOBPALYBAHHA € HAIIPAMKAMM peaJsiizalii 1boro
KOJIEKTVBHOTO 3aBraHHA. [IpoBimHa posb y mporeci pedopm Haje:xknTb HallioHasbHIN aconianii afBokaTiB
Yxrpaiun Ak npodpeciiiaiit opranisarii, gxa 00'egnye anBoratis. JociimkeHo 3HaUYeHHA pedpOPMI aIBOKATYPU
Ta ii BiANOBi#HICTE MidKHAPOIHMM CTaHZAPTAM agBOKATCHKOI Impodecii.

KurodoBi cioBa: agBoKaTypa, aJlBOKAT, acoliallid aJBOKaTiB, Ipodpecia agBoKaTa, afBOKaTCbKa JiAJIbHICTS.
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BYAYIIEE YRPAMHCROI'O AABORATYPDLI: IIPOBJIEMBI I1 IIEPCIIERTUBDBI

Anboranusa

B craTbe mccienoBaHbl TpobJieMbl U IIEPCIIEKTUBLI PedpOPMbI aJBOKATYPhl B YKpanuHe. ABTOP IIOKa3bIBa-
€T, YTO KOHKYPEHIVA U PBIHOK, JeATEeJbHOCTh IPUANIECKUX (PUPM 00A3BIBAIOT aJBOKATOB 00bEAVHUTHCH
BOKPYT MJIEM COXpPaHEeHUA TPaAULNii alBOKATYypPhl, ee I[IeHHOCTell 1 (PyHIaMeHTaJbHbIX TPUHIMIIOB. MoHO-
OJIMA aJBOKATYpPbl HAa IPEACTAaBUTEJIECTBO U 3AIUUTY B CyJZlaX UM COBEPIIEHCTBOBAHME CAMOYIIPaBJIEHUA
ABJIAIOTCA HAITPaBJIEHUAMI peasmM3alyy 3TOV KOJIJIEKTVBHON 3ama4n. Benyiaa posas B mporecce pedopm
npuHaAIeskuT HarmoHanpHON acconyannuy aIBOKAaTOB ¥ KPaMHbl KaK IIPO(eCCHOHAIbHON OpraHn3aliny, Ko-
TOopasa o0benMHAET anBOKaTOB. VccaenoBaHo 3HaUYeHNE peOPMbI aIBOKATYPEI ¥ €€ COOTBETCTBME MEMKIY-
HAPOIHBIM CTaHIAPTaM.

KaroueBble ciioBa: aJjBoKaTypa, aJBOKAT, acCcoIMalia aJJBOKATOB, IIpodeccud aJBOKaTa, aJBOKATCKAA Jed-
TEJIbHOCTb.
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PERSONAL AND MORAL-ETHICAL QUALITIES AS ONE
OF THE MAIN REQUIREMENTS FOR THE CANDIDATE ADVOCATES

Vladyshevska V.V.

National University «Odessa Law Academy>»

The article is devoted to the research and analysis of law, which includes the requirements for becoming a
advocate and advocacy. Main attention is drawn to the fact that the selection of candidates advocates should

be

carried out not only by the criterion of theoretical knowledge and practical skills, but also on the personal

and moral and ethical qualities, since all these features form a complete identity of the candidate, and create
conditions for higher status of an advocate. The proposals for legal consolidation of professional and personal
and moral and ethical requirements for applicants to lawyers are substantiated.

Keywords: acquiring the right to advocacy, requirements for acquiring the status of advocate, advocate’s
ethics, moral and ethical requirements.

ormulation of the problem. High morality and

moral culture have a special importance for
the advocate, because this profession imposes to soci-
ety the ideas of such high moral and legal principles
as the rule of law, justice, and humanity, impartial-
ity, without which it is impossible to meet the chal-
lenges of building a democratic and humane society.
The legislation on advocacy and legal practice, and
advocacy in a whole must meet ethical requirements.

© Vladyshevska V.V, 2015

In continuation of this position it is necessary
to refer to the personal and moral and ethical re-
quirements for the person who wishes to practice
advocacy.

Condition of research. The problems of orga-
nization and advocate’s activity, implementing of
ethical foundations of advocate’s activity have
been the subject of research of scientists and law-
yers for a long time. In particular, the diverse as-
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pects of the subject contained in scientific works of
N. M. Bakayanova, E. V. Vaskovskyi, T. V. Varfolo-
meeva, Yu. M. Groshevyi, Ya. P. Zeykan, A. F. Koni,
P. V. Makalynskyi, O. D. Svyatotskyi etc. Not re-
ducing the theoretical significance of these scien-
tific works, unfortunately, we must note the insuf-
ficient extent of modern research is the question of
personal and ethical requirements for the person
who intends to practice law.

The purpose of research is to identify the mor-
al and ethical and personal requirements for can-
didate advocates in the light of legal analysis of
ethical principles and rules of advocate’s activity.

The presentation of research. The word “advo-
cate” comes from the Latin root adwvocatus, which
means “invited” that is invited to defend in court,
to conduct a case [8, p. 167]. In turn, the word
«advocatus» is derived from the Latin word ad-
vocatio — request the assistance. That this turns
the essence of the profession of advocate, which
is to use all the knowledge and practical skills of
advocate for the implementation of the main so-
cial function of the legal profession — "ensuring
the right to defence against accusation and pro-
viding legal assistance in deciding cases in courts
and other state bodies” [1]. The Preamble of the
Rules of advocate’s ethics states that the vital im-
portance of the advocacy’s functions requires that
advocates should follow high ethical standards of
conduct. Advocates’ compliance of specific deon-
tological rules and requirements is considered by
worldwide advocate’s community as necessary
precondition the full functioning of the legal pro-
fession, the fulfilment of its important social role in
democratic society [4].

In view of this analysis it is necessary to apply
to the requirements applicable to the candidate
advocates. I'T’s claimed to practice advocacy ac-
cording to the requirements of art. 6 of the Law
of Ukraine “On the Bar and Legal Practice” from
05.07.2012 (hereinafter-Law), for becoming an ad-
vocate, a person must meet the following require-
ments: to have complete higher legal education
gained in Ukraine, or complete higher legal educa-
tion gained in foreign countries and recognized in
Ukraine as prescribed by law; can speak the official
language; have a minimum of two-year experience
in the legal field, namely the experience in the
specialty after the obtaining complete higher legal
education. Also, a person who intends to become
an advocate shall pass the qualification test; com-
plete probationary training (except as prescribed
by law); take the oath of the Ukrainian advocate
and receive a certificate authorizing him for legal
practice. At the same time a person cannot be an
attorney if him: 1) has outstanding or unexpunged
convictions for grave or especially grave crimes, or
crimes of medium gravity punished by deprivation
of freedom; 2) is deemed by court to be legally
incapable or to have limited legal capacity; 3) was
deprived of the right of legal practice — during
two years after the resolution to deprive them of
the right of legal practice; 4) was dismissed from
the post of a judge, prosecutor, investigator, nota-
ry, from civil service or from service in the bodies
of local self-government because of oath-breaking
or corruption-related crimes — during three years
after such dismissal [5].
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At the same time, it is necessary to emphasize
that while the legislative consolidation procedures
and requirements for acquiring professional status
of advocate is impossible to ignore claims to moral
and ethical qualities of the candidates, because as
Michel de Montaigne claimed “to be an advocate is
a complex, elegant art. In addition to professional
skills, you need knowledge to have innate personal
qualities and to be called of God [2].

N. M. Bakayanova, investigating and analyz-
ing the ethical foundations of activities of advo-
cate-defender, draws attention to the fact that
"advocacy related to the problems of morality.
Solving these problems, of course, is based on
moral ideals, principles and feelings of advocate.
The role of the regulators of conduct in all cases
is fulfilled by very specific, proven practices and
traditionally provided requirements of legal ethics
[7, c. 48]. However, the author classifies ethical re-
quirements to advocate as follows: 1) the require-
ments contained in the rules of international law;
2) requirements, which are enshrined in national
legislation; 3) claims recognized in documents that
have no legal character; 4) requirements, which
are not fixed in official documents.

However, a characteristic feature of such re-
quirements is that they apply to the activities of
a lawyer after his acquisition of the status of ad-
vocate. Thus, the deontological qualifying require-
ments to candidate advocates with educational and
professional requirements would amount to a sin-
gle system, are not established.

For these reasons, it appears appropriate to
identify personal and moral and ethical require-
ments for these persons.

Under the personal and moral and ethical re-
quirements is to be understood the complex re-
quirements to the intellectual and general cultural
level, personal and professional qualities, which a
candidate advocate should have.

There is a state standard, which provides a list
of the most important personal qualities of person
who receives a state diploma in Law. In the qual-
ifying characteristics of such graduate indicated
that a lawyer must have civic maturity and high
social activity, know the rules of professional eth-
ics, have a high level of legal and psychological
culture, deeply respect the rule of law and care
for social values, honour and dignity of a citizen,
be humane, have the appropriate level of mor-
al consciousness, persistent moral beliefs, have a
sense of duty, responsibility for the fate of people
and assignments to be principled and independent
while ensuring rights, rights, freedoms and lawful
interests of the individual and his social protection,
have the necessary will and perseverance in car-
rying out legal decisions taken, feelings of intoler-
ance to any violation of the law in his own career.
All lawyers regardless of the type of legal activity
must meet these criteria [3].

In turn, there is quite a logical question: is it
possible to identify all moral and ethical quality of
a person before he independently begins to provide
professional legal aid? And if so, how is it possible?

It is appropriate to note the following:

Firstly, one of the stages to identify the moral
and personal qualities of the candidate are Qualifi-
cation and Disciplinary Bar Commission inspection.
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According to Art. 8 of the Law the person address
the Qualification-Disciplinary Bar Commission in
a residence with the application for admission to
taking the qualification exam. In order to verify
the completeness and reliability of information
reported by the person who wishes to become a
lawyer, and with the written consent of such per-
son, qualification commission of the bar, qualifying
chamber or its member may request the public
authorities, local governments, their officers and
officials, enterprises, institutions and organizations
regardless of ownership and subordination, public
associations, which are required within ten work-
ing days of receipt of the request to provide the
necessary information. The refusal of the provision
of information on the request, untimely or incom-
plete provision of information, untrue information,
entails liability under the law. In case of failure by
the person who wishes to become an advocate of
the written consent to verify the completeness and
accuracy of the information reported, the person is
not allowed to qualifying examination;

Secondly, one of the entry requirements of pro-
fessional status is probation. At this stage, finding
himself face to face with the future profession,
mastering all its aspects and difficulties candidate
advocate the best way shows how his personal
skills: analytical abilities, perseverance, determi-
nation, endurance, prudence and keeping peace
integrity, diligence, independence, self-control,
and both the moral qualities: honesty, integrity,
discipline, diligence, responsibility, culture of be-
haviour, including tact, kindness, tolerance, cour-
tesy. Exactly during probation is the formation
of a person as an expert under the influence and
supervision of an experienced advocate-manager,
experience and morality of which is undoubted-
ly, laid his professional skills with the principles
of legal ethics. It should be noted that individual
psychological quality of person required achieving
positive motivation of professional advocacy, its
efficiency and effectiveness, formed throughout
its life, particularly in learning, work, and entry of
individual and general social skills. Question is not
only about the set of special natural qualities, but
also the outlook of man, his spiritual development.
This component of professionalism is important
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and is a criterion for determining a person's ability
to master the profession of advocate and be them
in fact, realize the social significance and impor-
tance of the work.

In light of the foregoing, it seems appropriate
to propose to check the moral and ethical quali-
ties of the applicant at the time of the last qual-
ification exam, for example, in the form of an
interview. Analysis of rules governing the proce-
dure, method of passing a qualifying examination
shows that during it there are only theoretical
knowledge and practical skill, that is only a pro-
fessional qualification person is set. Therefore, the
interview would make it possible to identify and
evaluate the moral and ethical aspects of conduct
of the individual.

Conclusions. Summing up, it should be noted
that the selection of candidates advocates not only
the criterion of knowledge, but also on the person-
al and moral and ethical qualities fully justified, as
all these features form a complete identity of the
candidate, and set the stage for the title of "advo-
cate". It’s aptly noted the Chairman of the Com-
mittee on Foreign Relations NAUU Andrei Kostin,
speaking at the international conference "Crafts-
man or professional? Representation by advocates
in court proceedings”, held in June 5-6, 2015:
“Each of our colleagues who knowingly wrongly
violates or even ethical rules, harms us with you,
because the first thing that connects us with the
client is the relationship of trust, not only to us
personally but also our status” [6].

Therefore, it appears that Part 2 of Art. 9 of the
Law of Ukraine "On Advocacy and legal practice"
can be outlined as follows: “The qualification ex-
amination is to identify the theoretical knowledge
in law, the history of advocacy, legal ethics of the
person who wishes to become an advocate, level of
practical skills and abilities to use law and moral
and ethical qualities of the candidate".

The proposed idea should be implemented
in the law only after comprehensive discussion
among the legal community with the development
of clear criteria by which it would be reasonable to
estimate the identity of the applicant, candidate’s
areas of life that could be the subject of study, cre-
ated a procedural mechanism for such verification.

1. Konstytutsiya Ukrainy. Pryiniata na p’iatii sesii Verkhovnoi Rady Ukrainy 28 chervnia 1996 r. — [Electronic
source]. = Access mode: http://zakon2.rada.gov.ua/laws/show/254%D0%BA /96-%D0%B2%D1%380.

2. Myshel de Monten Monten M. Opyty. Yzbrannye proyzvedenyia v 3-kh tomakh. / Myshel Monten; per. s fr.
A. S. Bobovycha. — Tom I. — Moskva : Holos, 1992. — 1992. — 384 c.

3. Poklonska O. Iu. Profesiino znachushchi yakosti advokata: deontolohichnyi pidkhid [Electronic source] /
O. Iu. Poklonska, S. V. Kompaneitsev. — Access mode: http://www.pap.in.ua/4/1/Poklonska%200.Yu.,%20Kom-

paneitsev%?20S.V.pdf

4. Pravyla advokatskoi etyky [Electronic source]. — Access mode: http://unba.org.ua.
5. Pro advokaturu ta advokatsku diialnist: Zakon Ukrainy vid 05.07.2012 Ne5076-VI // Vidom. Verkhov. Rady

Ukrainy. — 2013. — Ne 27. — St. 282.

6. Remisnyk chy profesional? Predstavnytstvo advokatamy v sudovykh provadzhenniakh [Electronic source]. —

Access mode: http://unba.org.ua

7. Tavartkiladze N. M. Etychni osnovy diialnosti advokata-zakhysnyka. — dys.. k. iu. n: 12.00.10 / N. M. Tav-
arkiladze; Odeska natsionalna yurydychna akademiia. — Odesa, 2003. — 215 s.
8. Entsyklopedycheskyi slovar / Pod red. Y. E. Andryevskoho. — T. 1. — Sankt-Peterbuh : Semenovskaia Typo-Ly-

tohrafyia, 1890. — No 92. — 482 s.



«Young Scientist» * No 12.1 (27.1) » december, 2015 27

Baagmmescora B.B.
Hanionansanii yHiBepenrer «Onecbka I0pUANYHA aKaLeMia»

MMPOPECINTHO-OCOBMCTICHI TA MOPAJIbHO-ETIYHI IKOCTI
AR OJHA 3 I'OJOBHIX BMMOT 10 IIPETEHAEHTA B AIBORATI

Amnoranis

CraTTio IPUCBAYEHO NOCJIIXKEHHI0 Ta aHaJi3y IIPaBOBMX HOPM, B AKUX IlependadeHi BUMOIM i HaOyTTA
CcTaTycy aJIBOKaTa Ta 3aHATTHA aJBOKATCHKOIO AiAJIBHICTIO. 30cepe KeHo yBary Ha TOMY, 1110 Binbip KaHAMUAATIB
B a/IBOKATY IIOBUHEH IIPOBOAUTUCH HE JIMIIIE 33 KPUTEPIEM PIiBHA TEOPETUYHUX 3HAHb Ta IPAKTUIHUX HABU-
4OK, aJle 7 3 ypaxyBaHHAM OCOOMCTICHMX Ta MOPaJIbHO-eTMYHMX SKOCTEl, OCKIJIbKM BCl BkaszaHi pucu dop-
MYIOTBb LijJicHy ocofy KaHAMZATA, Ta CTBOPIOIOTH IIEPENyMOBM [JIA OTPUMAHHA BUCOKOTO CTATyCy aIBOKAaTa.
OBIpyHTOBYIOTHCA MPOIO3UITii 111010 HOPMAaTUBHO-IIPABOBOTO 3aKPillJIeHHA IPOopeciiiHo-0co0MCTiCHNX Ta MO-
PaJIBHO-eTUYHMX BYIMOT JIO IIPETEH/IEHTIB B aJIBOKATIU.

KurouoBi cioBa: HaOyTTaA IIpaBa Ha 3aHATTA aABOKATCHKOI MiAJbHICTIO, BUMOrM 0 HaOyTTA cTaTycy agBOKa-
Ta, aJBOKATChKA €TUKA, MOPAJbHO-eTUYHI BUMOTH.
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IMPODPECCHNOHAJBHO-JINYHOCTHBIE I MOPAJIbBHO-3TUYECKINE KAYECTBA
KAK OJTHO 3 I'JIABHBIX TPEBOBAHI K IPETEHJIEHTY B ATBOKATBI

An"oranus

CraTba OCBAIEHA MCCIJIEOBAHNIO Y AHAJN3Y IPABOBLIX HOPM , B KOTOPBIX IIPEeIyCMOTPEHbI TPeOOBaHUA 1
MIOJIyYeHMs CTaTyca aJiBOKaTa ¥ OCYI[eCTBJEHMEe aJBOKATCKOM meAaTesbHOCTM. CocpenoTOYeHO BHUMAaHME Ha
TOM, 4TO OTOOP KaHAMIATOB B aJBOKATHI JOJIKEH IIPOBOAUTHCA He TOJBKO II0 KPUTEPUIO YPOBHA TeopeTunde-
CKUX 3HAHUII M HDPaKTUUYECKNMX HaBBIKOB, HO U C yYE€TOM JIMYHOCTHBLIX U MOPAJbHO-ITUYECKUX KAUecCTB, II0-
CKOJIBKY BCe yKa3aHHbIE YePThI (POPMUPYIOT I[eJIOCTHYIO JIMYHOCTb KaHANAATA, VI CO3AI0T IIPEeAIIOChIIIKN I
IIOJIy4YeHMA BBICOKOTO cTaTyca agBokaTa. ODOCHOBBIBAIOTCA ITPENJIOKEHNA HOPMAaTUBHO-IIPABOBOTO 3aKpeILyie-
HUA IPOeCcCroHAbHO-JINYHOCTHBIX ¥ MOPAJIbHO-3TUYECKMX TpeOoBaHMII K IPeTeHIeHTaM B aJBOKAThHI.
KuaroueBbie cioBa: nprobpeTeHnsd paBa Ha 3aHATHE aJBOKATCKON NeATEeJIbHOCTHIO, TpeOOBaHUA K II0JIyde-
HUIO CTaTyca aJlBOKaTa, aJIBOKATCKad HTUKA, MOPAJbHO-DTUYECKNEe TpeDoBaHMA.
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FOREIGN POLICY AS A STATE’S CHOICE AND MODERN INTERNATIONAL LAW

Voitovych P.P.
National University «Odessa Academy of Law»,
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The article is devoted to the analysis of the definition and meaning of the right of choice, to the research of
the issue of a state’s choice (a state as a subject of international law). The definition and meaning of foreign
policy as a general course of a state in international affairs, as a state’s choice, are given and analyzed. The
correlation between foreign policy and international law, the influence of international law on foreign policy
and the influence of foreign policy on modern international law are investigated. Some certain features of
modern international relations are determined. On the basis of legal literature the definition of modern inter-

national law as the law of development is given.

Keywords: choice, right of choice, foreign policy, international law, modern international law, the law of de-

velopment, international relations, politics, law.

Resolution of the problem. The questions of
choice and the right of choice are quite com-
plicated and controversial. It’s all due to the multi-
dimensionality of a term “right” and due to the ab-
sence of unity in understanding of the term “choice”.
Choice is understood in the correlation between the
process of the decision-making and the objectifica-
tion of the result of this process (decision as a result).

One of the spheres of right of choice realization
is foreign policy that is conducted by the state and
its authorized subjects.

It is quite difficult to define the nature and
essence of foreign policy clearly and simply. It is
mainly the sum of separate, situational decisions
and actions and it is very difficult to trace and
explain clearly visible connections between them.

© Voitovych P.P., 2015
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Relevance of the research topic is also due to
the fact that in general foreign policy depends on
the degree of adaptation of a state to the environ-
ment where similar subjects act, on collaboration,
each country follows mainly own national interests
that is why a compound of these interests is need-
ed. As a purposeful activity politics is an inalien-
able part of human vital functions through which
national, group and individual interests are real-
ized, social systems regulation, reformation or even
modification are done. We can talk about such a
modification of international law nowadays, name-
ly about its transformation into the law of devel-
opment. Politics is the dominant sphere of social
life and largely determines modern international
law as the law of development.

State of research. Foreign policy caused an in-
terest of many scientists including the representa-
tives of international law doctrine. Some aspects of
the problem were researched by such scientists as
V. Bashtannik, M. Malsky, D. Levin, M. Lebedeva,
I. Lukashuk, Rosenau and some others. The issues
concerning the law of development which is also
under many scientists’ interest, were researched
by Flory M., Pellet A, Virally M. Tuskoz J,
Yakubovskaya N. and others. Their works and
some other works on international law were the
fundamental basis for research of the issues exam-
ined in this article. However foreign policy which
significantly determines modern international law
has never been researched in the theoretical con-
text of choice and the right of choice.

The main purpose of the article is to discov-
er and generalize theoretical and some practical
grounds of foreign policy as a general course of a
state in international affairs and of modern inter-
national law as the law of development in the con-
text of the right of choice on the basis of complex
and comprehensive analysis of doctrine.

Basic material. The term “choice” in philosoph-
ical science is studied through such terms as “free-
dom” and “will”. Freedom of human will expresses
the dynamic, purposeful and transforming role of
human being towards determining conditions and
expresses particularly unrepeatable reflections of
objective reasons in human activity. Freedom of
will is represented by freedom of desire and free-
dom of behavior, and the absence of coercion.

Choice is a consciously volitional activity of a
subject as for the decision of behavior variant in
certain sphere and the objectification of the result
of such activity in the act of a subject.

Right of choice is based on freewill and it comes
forward as a major side of social (including legal)
regulation of the behavior of people.

Choice is shown in the process of realization of
legal instructions, during combination of state will
with separate legal subjects’ will, including rela-
tions on cooperation of the state with other sub-
jects of international law.

Thus, one of the spheres of right of choice re-
alization is foreign policy that is conducted by the
state and its authorized subjects.

With the emergence of a state that is a univer-
sal political organization operating on the basis of
administrative-territorial division and citizenship
and carrying out a management by means of the
specialized vehicle, arbitrage and legal enforce-
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ment [19, p. 15] there was a necessity for a col-
laboration and communication with other states,
in the activity that expresses general policy of the
state in international affairs. Foreign policy is one
of the major functions of a state that determines
its essence. In fact, functioning and development
of any state as a subject of international law and
international relations cannot take place without
its external connections with other subjects of in-
ternational law. It is an objective necessity of the
existing social development.

Foreign policy is almost always expressed in the
form of double mixture of compromises: between
national politicians and statesmen and between na-
tional diplomacy, and on the other hand, between
certain state and its foreign partners and oppo-
nents for purposes of collaboration, satisfaction of
the interests and certain mutual development.

While connecting and subordinating interests of
nation-states, interests of all humanity and its sep-
arate parts, foreign policy has been and remains
dual. The reflection and idealistic ideas about jus-
tice in the world and hard practical calculation of
imperious elites that distinguish the necessities of
the countries which are generated by a situation
composed of perspective aims of transformation of
world order, - all these components can be found
in foreign policy.

Foreign policy is a component of politics in
general which has all-embracing character and a
great importance in social relations regulation.

Y. Kazancev considers that foreign policy is a
general course of a state in international affairs
[7, p. 339]. We share this definition, however it
needs clarification. Really, foreign policy is the
course of a state, the choice of a state, but today
such a choice is not enough, because it is necessary
for the subjects of modern international law to col-
laborate and cooperate.

This statement is also mentioned by V. Bashtan-
nik and E. Sulima: "Foreign policy is an activity
of a state in international arena which regulates
relationships with other subjects of foreign-policy
activity, leans against economic, demographic, mil-
itary, scientific, technical and cultural potentials of
the interactive states" [5, p. 52-65]. Being a subject
of international law, a state makes its choice in the
relations with other subjects and this choice can be
named foreign policy.

Nowadays period of global transformations of
the world is characterized by special significance
of the influence of cultural factor consequences
on foreign policy as the choice of a state. Culture
performs as an arena of the most persistent co-
operation of people, their mutual enrichment and
understanding. People and countries are under
influence of cultural differences, which represent
their values, points of view, interests, customs,
historical hopes and fears [8, p. 151-153]. Differ-
ent states and different regions have a different
level of strategic advantages that was rooted on
the early stage of their existence and now they
form the state’s experience under the impact of
philosophical, political, cultural and informative
characteristics of the state and its elite. Thus in-
ternational law is directed to the collaboration be-
tween different legal cultures, their common and
individual development, and their symbiosis.
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Foreign policy is based on the great number of
coordinates. Among them are: inner policy, terms,
resources, determinations of its aims and tasks,
composition of social forces and groups, charac-
ter and maintenance of public interests, degree of
support inside a country, etc.

Another quite important problem of definition
of foreign policy is an issue about an understand-
ing of its correlation with inner policy of a state. As
foreign policy is an activity of a state, it cannot be
dissociated from inner policy; moreover, it is the
derivative of inner (domestic) policy.

The contents of politics objectively caused by
will of people, is actually mediated by its autho-
rized institutional representative which is a state. It
is due to the fact that a significant part of domestic
and foreign policy of a state is regulated by means
of law, law-making process, political-legal decisions,
and they are established in a normative form and
based on the principles of international law.

Modern interpretation of the content of foreign
policy cannot be limited by narrowly applied ap-
proach that reduces its destination to the pragmat-
ic tasks of current legislation adequacy’s estima-
tion and its further improvement. Foreign policy
by its essence and social aims has to be a special
and necessary component of public policy, to assist
fixing and providing the country’s political choice
authorized by people will and accepted by its po-
litical leaders.

It is possible to assert that foreign policy is an
attempt to adapt national social and political sys-
tem to international, and in general it has an aim
to achieve and maintain the dynamic balance be-
tween them and development of these systems.

The main aim of foreign policy is providing of
national interests and this is impossible to attain
without the developed collaboration and the re-
spect of legal interests of other countries and in-
ternational community as a whole.

The basic tasks of foreign policy are strength-
ening of state’s society structure by strengthen-
ing of its position in the system of the states, and
also all people interests’ protection on internation-
al arena. So, the main aim is a development of
the state, people, modern global problems solving,
that is impossible without collaboration, without
limitations of the sovereignty, including in favor
of the powers of international organizations and
other international institutes, by the adoption of
appropriate international legal norms that is why
modern international law can be considered as the
law of development.

As M. Baymuratov says, international law is as
a result of public practice, it appeared as a way of
people material interest’s realization, especially in
connection with international relations that change
constantly. It has carried out and is carrying out
enormous influence on the development of states
and people. International law is a system of le-
gal principles and norms of treaty and customary
character, agreements that arise up as a result of
cooperation between states and other subjects of
international communication and regulate relations
between them for peaceful coexistence [4, p. 6], for
development.

The efficiency of international law as the law
of global security and collective responsibility of
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the states before humanity and as the law of de-
velopment admits structural collaboration of the
participants of international communication in the
solving of two basic tasks, namely to provide the
functioning of the existing mechanism of peace se-
cure and also to elaborate new legal norms.

The object of the legal regulation of interna-
tional law is represented by international relations
that are relations between states as the subjects of
international law [9, p. 7-9; 18, p. 118].

Every state as a subject of international law
conducts its foreign policy on world arena, but it is
realized by its authorized agents of external rela-
tionships. And they must be recognized in such a
quality by international law and order. They carry
out a choice guiding by certain interests and de-
pending on existent conditions. And it would be
correct to agree with to Y. Illiyn who asserts that
politics and law are in constant interaction. This
is a process and it is objective. Law becomes dead
without political life and actually each rule of law
should serve life [6, p. 197].

In democratic society politics is carried out for
people and through people. The general principles
of democratic policy are: optimal connection be-
tween universal and national; humanistic orienta-
tion; overcoming of violence and criminality; mo-
rality and patriotism.

So, international law is a complex of legal norms
and institutes regulating relations in international
community with the aims of peace, justice and de-
velopment [15, p. 9]

As M. Virally writes, international law of de-
velopment represents a transformation that goes
through all international law, a transition from the
law of peaceful coexistence to international law of
collaboration [3, p. 219-280].

That is why we share M. Flory’s and A. Pel-
let’s point of view that international law of de-
velopment and international law are identical. As
they think, international law of development gives
international law the purposefulness. And a fight
against economic backwardness and an achieve-
ment of the real independence by the poorly de-
veloped countries are such purposes [1, p. 31]
Among them is also a transformation of existing
international law into an active instrument of in-
equality reduction [2, p. 6].

The law of development unites all the norms
aimed at the international assistance of develop-
ment [15, p. 274-278]. International law of develop-
ment is the new dimension of international law; it
is a way to revise international law.

The international relations’ level of develop-
ment is characterized by adequate intentions in
foreign policies of states as for the strengthening
of democracy and human rights.

On the other hand, the degree of foreign pol-
icy’s basic tasks’ security and the degree of state
interests’ security depends on its relations with
other countries. Independent states do not develop
in a vacuum; they cooperate with one another and
act as subjects of politics of higher level — world
policy that means that the states act in the sphere
of international relations.

International relations are the space where
different forces (global, regional, multilateral and
bilateral) face and cooperate on different levels:
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state, military, economic, political, social and intel-
lectual [17, p. 20].

As A. Muradian notes, all international relations
can be divided into two basic types: relations of
rivalry and relations of collaboration [13, p. 8-10].
Such collaboration is impossible without foreign
policy. International relations consist of foreign
policies of different states which are the main ac-
tors of international relations as independent sub-
jects, and as the members of some organizations.

Foreign policy regulates the relationships of
this state with other states, provides realization of
its needs and interests in international arena.

International relations become more universal,
various, equally binding for all subjects of interna-
tional law that is why they should be examined as
an integrated system and foreign policy of every
state is hardly to understand in isolation from the
system of international relations which this state
enters and which determines its foreign policy in a
certain way [9, p. 29].

It is important to underline such a significant
line of foreign policy as participation in interna-
tional organizations that opens additional possibil-
ities for an active voice in international relations.

Modern international system is exclusively dif-
ficult. The existence of different centers of force,
cultures and civilizations on the world arena is un-
der no doubt. The main question is what conclu-
sions make statesmen and diplomats and how they
apply this knowledge in foreign policy aims.

All countries should be interested in the sta-
ble system of international relations based on the
principles of equality of rights, mutual respect and
other principles of international law. This system
is designed to provide reliable protection of every
member of the world community in military, eco-
nomic, humanitarian and other spheres.

However there are different reasons why states
do not use the potential of international law in full.
As I. Lukashuk marks, many of them including the
great powers do not hasten with its progressive
development and its functioning mechanism im-
provement [10, p. 8].

It is worth to remember that law gives people’s
political requirements an obligatory character.
Thereby it fixes the relations developed as a re-
sult of certain policy and impacts their durability.
Politics has its direct expression in law. By fixing
political requirements in certain standards of be-
havior, law gives them a character of obligatory
norms, but these norms are surely based on gen-
eral principles of law which are their precursors
and express the sense of justice of some classes or
of all people - in democratic society, and also have
their own independence. Law does not only fix the
relations developed as a result of politics realiza-
tion but also creates the organizational forms of
such realization.

On the other hand, politics influences law ac-
tively. The role of politics in law-making process is
exclusively large. Political ideas often grow into the
principles of law, and certain political requirements
or political choices become special legal norms. Pol-
itics also largely determines the process of legal
norms realization, i.e. the application of law in prac-
tice. It is not an automatic process; it is the process
of conscious human activity, the result of choice.
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International law and foreign policy are also
two separate, but indissolubly linked parts of in-
ternational life: foreign policy participates in cre-
ation and realization of norms of international law
and at the same time obeys to these standards; in-
ternational law developed and used in the process
of foreign policy activity sets the scope and form
of this activity.

While applying the norms of international law
foreign policy fills them with that certain political
content and their real value can be changed de-
pending on this content. Social and political con-
tents of the norms and institutes of international
law could change not only up to historical epochs,
but even during the same epoch depending on
the character of the foreign policy applying these
norms and institutes, depending on the choice.

The same norms of international law which are
used in conformity with their legal content, in dif-
ferent cases may serve different political purpos-
es and have different social and political content;
however politics carried out by means of interna-
tional legal norms cannot undermine the principles
of peaceful coexistence, sovereignty and other in-
violable foundations of modern international rela-
tions and international law.

The influence of international law on foreign
policy is shown in three aspects: firstly, by impos-
ing certain obligations on the states international
law creates limitations for their foreign policy that
prevent actions incompatible with the norms of in-
ternational law. Secondly, by giving certain rights
to the states international law gives them addition-
al possibility and a facility for defending of their
interests guarded by these rights, so internation-
al law is a support for their foreign policy, their
choice. Thirdly, international law contains norms
regulating the activity of organs carrying out for-
eign policy [9, p. 7-9].

Foreign policy is carried out in international
environment whose specificity is determined by:
polycentricism, complication, consistency, globality,
cultural pluralism and informative ambiguity [12].

As G. Rosenau notices, foreign policy activity
is built on cooperation of two correlations: location
and dynamics of forces in international arena and
internal factors foremost social [14, p. 174].

Any foreign policy is an attempt to adapt na-
tional public political system to international one,
and in general we can affirm that foreign policy
is aimed at the accomplishment and maintenance
of dynamic balance between them [11, pp. 3-11],
that is development which is impossible to obtain
without close collaboration.

Politics as a state’s choice determines direction
of international law development. Thus a role of
foreign policy in cooperation of domestic law with
international law [16, pp. 107-112] is to give such
influence on formation and development for those
norms and institutes in international law which
will maximally represent national interests and the
choice of a state as far as it is possible, and which
will help to obtain international interests and de-
velopment.

Conclusions and proposals. Choice is a con-
sciously volitional activity of a subject as for the
decision of behavior variant in certain sphere and
the objectification of the result of such activity in
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the act of a subject. One of the spheres of right of
choice realization is foreign policy.

Foreign policy is based on the great number of
coordinates. Among them are: inner policy, terms,
resources, determinations of its aims and tasks,
composition of social forces and groups, charac-
ter and maintenance of public interests, degree of
support inside a country, etc.

Foreign policy is an attempt to adapt national
social and political system to international one, and
in general it has an aim to achieve and maintain
the dynamic balance between them and the devel-
opment of these systems.

International law is a complex of legal norms
and institutes regulating relations in internation-
al community with the aims of peace, justice and
development.

International law of development gives interna-
tional law the purposefulness.

Foreign policy participates in creation and real-
ization of norms of international law and obeys to
these standards; international law developed and
used in the process of foreign policy activity sets
the scope and form of this activity. While applying
the norms of international law foreign policy fills
them with that certain political content and their
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real value can be changed depending on this con-
tent. Social and political contents of the norms and
institutes of international law could change even
during the same epoch depending on the charac-
ter of the foreign policy applying these norms and
institutes, depending on the choice.

The same norms of international law which are
used in conformity with their legal content, in dif-
ferent cases may serve different political purposes
and may have different social and political content;
however politics carried out by means of interna-
tional legal norms cannot undermine the principles
of peaceful coexistence, sovereignty and other in-
violable foundations of modern international rela-
tions and international law.

Politics as a state’s choice determines the direc-
tion of the development of international law.

By imposing certain obligations on the states
international law creates limitations for their for-
eign policy that prevent actions incompatible with
the norms of international law. By giving certain
rights to the states international law gives them
additional possibility and a facility for defending
of their interests guarded by these rights, so inter-
national law is a support for their foreign policy,
their choice.
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Boitrosuu ILIL
Hamionansanit yHiBepcurer «OnecbKka IOPUANYHA aKageMid»,
Misknaponua Kagposa Axanemia

3OBHIIIHA ITOJITURA AR BUBIP JEP{KABI
TA CYYACHE MISKRHAPOJIHE ITPABO

Anorangisa

CraTTa npucBAYeHa aHAJI3y MOHATTA i 3MIiCTy IpaBa BUOOPY, MOCIIMKEHHIO IMTAaHHA [IpaBa BUOOPY epsKaBuU
AK cy0’€KTa MiKHAPOHOTO ITpaBa. AHAJII3YIOTHCA IIOHATTA Ta 3MICT 30BHIIIIHBOI IOJITUKY AK 3araJIbHOTO KYpPCy
JIepsKaBM y MIsKHAPOJIHUX CIIpaBax, AK BUOOPY AepskaBu. JJ0CTiIKy€eTbCA CITiIBBITHOIIIEHHA 30BHIIIIHBOI TOJIITYKN
1 MIdKHApOJHOTO IIpaBa, BIIMB MiKHAPOJHOTO IIpaBa Ha 30BHIIIHIO IIOJITUKY Ta BIIMB 30BHIIIHLOI ITOJITUKIA
Ha cydacHe MikHapopHe mpaBo. MiskHapoHI BiTHOCMHM PO3IJIANAIOTECA AK CYKYIIHICTH 30BHIITHBOIIOJITUYHOI
JIiAJIBbHOCTI nepskaB. Bu3HawalOTbCs IEBHI pUCHU CydacHMX MIMKHapoaHUX BinHocuH. Ha mizcrasl opuandHOI
JiTEepaTypy HaJla€TbCA BM3HAYEHHA CY4YacHOTO MiKHAPOJHOTO IIpaBa fAK IIPaBa PO3BUTKY.

KurouoBi ciioBa: Bubip, mpaBo BOOPY, 30BHIIIHA MOJITHKA, MiYKXHAPOIHE IIPaBo, cydacHe MisKHapOJHEe IIPaBo,
IIpaBO PO3BUTKY, MI»KHAPOJIHI BITHOCUHH, IIOJIITHKA, IPaBO.

Boiirosuu ILIIL
Hanyonasnbubill yHuBepcurer «Omecckas I0pUANYIeCcKasa aKkageMusd»,
Mesxnynaponuasa KagpoBaa AxkageMus

BHEIIHAA IIOJUTHNRA RAR BbIBOP T'OCYJAPCTBA
1 COBPEMEHHOE ME:RJIYHAPOJHOE IIPABO

AHHOTAUA

CraTbsa IOCBAIIEHA aHAJM3Y IIOHATUA U COAEP KaHNA IIpaBa BeIOOpa, MCCIIeJOBAaHNIO BOIIpOca IIpaBa BbhIbOpa
rocyzapcTBa Kak cyObeKTa MeKIyHapOIHOrO IpaBa. AHAJIM3UPYIOTCA [IOHATUE U COAEpPrKaHme BHEITHEN 110~
JIMTUKY KakK oO0IIlero Kypca rocyAapcTBa B MEKAYHAPOIHBIX AesaX, Kak BbIOOpa rocymapctsa. Vccaenyercsa
COOTHOIIIEHVE BHEIIHeN IOJUTUKM ¥ MEKIYHApPOJHOIO IIpaBa, BJIMAHNME MEKIYHApPOILHOTO IIpaBa Ha BHEII-
HIOIO TIOJIUTUKY ¥ BJIMSAHME BHEIIHEN IOJWTUKM Ha COBPEMEHHOE MEKIyHapojHOe mpaBo. MesxIyHapoIHble
OTHOIIIEHVA PaCCMaTPMBAIOTCA KaK COBOKYIIHOCTbH BHEIIIHEIIOJUTUYECKON MeATEeJIbHOCTU TOCYyIapCTB. YKa-
3BIBAIOTCH OIIpefieJIeHHbIe YePThl COBPEMEHHBIX MesKIyHAPOJHbIX OTHolIeHui. Ha ocHOBaHMM 0pUIMYecKOit
JIMTEPATYPhI JaeTCsA ONpeJeJIeHe COBPEMEHHOTO MEKIYHAPOHOTO [IpaBa KaK MIpaBa PasBUTHUA.

Karouesblie ciioBa: BEIOOP, IPaBo BhIOOPA, BHEIIHAA IIOJINUTHKA, MEXKAYHAPOIHOE IIPABO, COBPEMEHHOE MEKIY -
HapOJHOe IIPaBO, IIPAaBO Pa3BUTUA, MEXKYHAPOJHbIE OTHOIIIEHVA, IIOJNUTUKA, IIPABO.
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DEFINITION OF RESPECT FOR HUMAN DIGNITY
AS A PRINCIPLE OF CRIMINAL PROCEEDINGS

Voloshyna V.K.
National University «Odessa Law Academy»

The author reveals the main point of human dignity as an independent principle of criminal proceedings.
Reflection of this provision in the national legislation is defined. The content of given principle and it’s imple-
mentation in criminal procedural activities being studied. The international acts components of this principle
being examined.

Keywords: principle, honour, dignity, respect, security of person, criminal proceedings.

efinition of the problem. According to Art.

28 of the Constitution of Ukraine everyone
has the right to respect for his dignity. No one
shall be subjected to torture, cruel inhuman or de-
grading treatment or punishment. No man with-
out his free consent shall be subjected to medical,
scientific and other experiments. International in-
struments which stipulates the requirements of

© Voloshyna V.K., 2015

Art. 28 of the Constitution of Ukraine includes:
the Universal Declaration of Human Rights 1948
(Art. 5) and the International Covenant on Civil
and Political Rights 1966 (Art. 7), the Declaration
on the Protection of All Persons from Torture
and Other Cruel, Inhuman or those Inhuman or
Degrading Treatment or Punishment of 1975. In
addition to above, there are internationally ac-
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cepted and valid multilateral treaties (conven-
tions, declarations) which are specifically dedi-
cated to respect for human dignity during the
criminal proceedings and the penal jurisdiction.
These international instruments were recognized
by Ukraine and are the part of national legisla-
tion. These includes, in particular: the Conven-
tion against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment adopted by
the UN General Assembly on 10 December 1984
(ratified by Ukraine on Feb. 24, 1987 p.); Europe-
an Convention for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment
on 26 November 1987 (Ukraine acceded May 2,
1996 p., Ratified on 24 January 1997 and entered
into force in Ukraine on September 1, 1997 p.);
The European Convention on Human Rights and
Fundamental Freedoms (Art. 3).

The principle of respect for human dignity is
a constituent principle of the inviolability of the
person. In literature developed broad and narrow
interpretations of the concept of the principle of
the inviolability of the person. The narrow inter-
pretation of the personal integrity is linked with
the freedom from arbitrary arrest. In that sense
it is used right in the text of the International
Convention on Civil and Political Rights, the Con-
vention for the Protection of Human Rights and
Fundamental Freedoms. Meanwhile a wide inter-
pretation of the personal integrity is — a com-
plex concept, which consists of physical integrity,
moral integrity, the inviolability of honour and
dignity. Thus, we will disclose above principles in
details.

Analysis of recent researches and publications.
The issue of human rights for liberty and personal
security had received considerable attention in the
scientific literature, and particularly in works of
V.T. Malyarenko, V.I. Maryniva, O.R. Mikhaylenko,
O.P. Kuchynskoyi, ILL. Petruhina, A.V. Shvydkova
and others.

The purpose of the article. The purpose of this
article is to identify and characterize respect for
human dignity as a standalone principle in the
criminal proceedings.

Presentation of the basic material. Protection
of honour and dignity is one of the manifestations
of the state of personal integrity. Respect for the
honour and dignity mandatory for all agencies and
officials involved in criminal proceedings. At the
heart of this common position is a constitutional
principle which states that a person, his life and
health, honour and dignity, inviolability and secu-
rity are recognized in Ukraine as the highest social
value (Article 3 of the Constitution of Ukraine).

The concept of "dignity" is usually associated
with the concept of pride and his self, so individual
dignity is reflected in their self-esteem rights. Hon-
our binds to specific social position of a man and his
recognized moral merit. Therefore, the dignity of
every person and citizen are equal but honour — is
not. Synonyms of the word "honour" are the repu-
tation, good name, prestige, authority [1].

Moral and ethical categories "honour" and "dig-
nity" of man appears as an object of legal protec-
tion, legal support as the international legal level
and at the level of national law. By the standards
aimed at protecting human dignity should include
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the right to humane circulation and respect for the
dignity of man and his rights (Art. Art. 5, 12 para.
2, Art. 29 of the Universal Declaration of Human
Rights, Art. Art. 2, 7, 10 International Covenant on
Civil and Political Rights, the Declaration on the
Protection of All Persons from torture and other
cruel, inhuman or degrading treatment or punish-
ment; Standard Minimum Rules for the Treatment
of Prisoners, Code of Conduct officers to support
the rule of law, Art. 4 Charter of Fundamental
Principles of Justice for Victims of Crime and
Abuse authority).

Causation of raising at so high (international
law) level of the problem of protecting human dig-
nity is defined in the formula, which is fixed in
most international acts, addressing the rights and
freedoms of man and citizen: "Recognition of the
inherent human dignity and the equal and inalien-
able rights of all members of human community
is the foundation of freedom, justice and peace in
the world. "

Detriment of dignity is expressed in the concept
of "humiliation." A typical example of encroach-
ment on this moral value is an insult. It can be
expressed, for example, in the rough, tactless, ar-
rogant action against the investigator, prosecutor,
investigating judge or court to witness, victim or
other party during criminal proceedings. "Larger”
examples are torture, cruel and inhuman attitude
to a man. Expanded definition of torture is giv-
en in Article 1 of the Declaration on the Protec-
tion of All Persons from torture and other cruel,
inhuman or degrading treatment or punishment
of 9 December 1975, and the Convention against
Torture and Other Cruel Inhuman or Degrading
Treatment and Punishment from 10 December
1984. (ch. 1, Art. 1).

In these international legal instruments torture
means severe pain or suffering, whether physi-
cal or mental, by the official or his incitement to
obtain from him or a third person information or
confessions, punish him for his actions that he did
or in implementing them suspected, or intimidat-
ing him or other persons. However, the Declaration
emphasizes that "this interpretation does not in-
clude pain or suffering arising only through lawful
imprisonment, because of a condition peculiar to
this or because of this, in that degree, to the extent
consistent with the minimum standard rules for
treatment of prisoners (n. 1, Art. 1). It should be
noted that international legal definition of torture
mentioned here is much wider than that which is
usually given in the national philological and legal
dictionaries. They considered under immoral phe-
nomenon only "physical violence, torture during
interrogation”, "causing the accused and witnesses
in criminal proceedings tormented physical coer-
cion in order to testify." International documents in
the concept of "torture” included not only physical
but also psychological impact on the participants
in the criminal process, which, admittedly, is more
complete and more accurate.

The European Court of Human Rights, taking
its decision "Ireland against the United Kingdom,"
adjudicated contravene of Art. 3 of the Convention
for the Protection of Human Rights and Funda-
mental Freedoms of 1950. five techniques of senso-
ry deprivation (disorientation "or" loss of feeling"),
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used by the British police during the interroga-
tion of suspects in Northern Ireland, standing by
the wall in a very difficult position, opaque hood
covering the head, the noise impact on suspects,
suspected sleep deprivation , depriving suspects of
food and drink. In this case, the court drew a dis-
tinction between three groups banned treatment
of persons: a) torture concluded in deliberate inhu-
man treatment causing very serious and cruel suf-
fering; b) inhuman treatment — in the face causing
severe physical and mental suffering; c) degrading
treatment — the ill-directed to call a person a sense
of fear, pain and disability that may demean, de-
fame them and perhaps break their physical and
moral resistance [2].

The principle of respect for human dignity is
secured in the new Criminal Procedure Code of
Ukraine Article 11. Thus, the court, the judge,
the investigating judge, prosecutor, investiga-
tor, carrying the proceedings and making a de-
cision in a criminal case must respect the honour
and dignity of all persons involved in the case.
When performing investigative, judicial and oth-
er actions it is prohibited to humiliate honour
and dignity, to use the torture, cruel or inhuman
treatment, violence, threats, unlawfully restrict
the rights and legitimate interests of individuals.
The law also states the right of everyone is to
defend themselves by all means not prohibited
by law including their dignity, rights, freedoms
and interests raised during the criminal pro-
ceedings. Following judicial proceeding might be
mentioned as well as violation of Art 3. of the
Convention for the Protection of Human Rights
and Fundamental Freedoms of 1950. took place
in the "Elchi and Others vs Turkey», 23145/93,
13 November 2003 the court finds that the ap-
plicants about the conditions of their detention —
cold, darkness and dampness, poor bed, poor
nutrition and poor water closet — as well as the
statement .. we were subjected to insults, given a
slaps and intimidated in order to force to the sign-
ing of various documents ... are trustworthy and
do not contradict with each other. The Court also
accepts that in critical moments of detention —
for example, during interrogations and confronta-
tions with Mr. Guven — they were blindfolded ..
the Court considers that the applicants have ..
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suffered physical and mental violence by the
gendarmerie during their detention in November
and December 1993. Such abusive treatment has
inflicted on them severe pain and suffering and
was particularly serious and cruel and should be
regarded as such that was torture as defined in
article 3 of the Convention [3].

The provisions of this principle find its reflec-
tion in many standards of Criminal Procedural
Code, for example, Part 2. Art. 87 provides for the
inadmissibility of evidence obtained as a result of
substantial violation of rights and freedoms, ob-
taining evidence as a result of torture, cruel, inhu-
man or degrading individual treatment or threats
of such treatment; in Articles 224, 226 CPC it is
stated that questioning cannot continue without
a break for more than two hours, but in general —
more than eight hours a day; questioning the mi-
nor or the minor cannot continue without a break
for more than one hour, and in general — more
than two hours a day; investigative experiment
should be conducted on conditions that it does not
create a danger to life and health of a people tak-
ing part in it, or ones people, not humiliated their
honour and dignity, does not causes harm, during
examination it is not permitted to execute any ac-
tions that humiliate honour dignity or dangerous
to his or her health. Examination which includes
any forms of nudity has to be carried out by per-
sons of the same sex (st. 241 CPC). It is prohibited
to incite a person to commit a crime with the aim
of further exposure, to help the person to commit
a crime, which he would not have done without
investigators abet, or to influence the behaviour
of violence, threats, blackmail and others with the
same goal, during the preparation and conducting
of such tacit investigative (detective) activities as
a control for the offense.

Conclusion. It should be noted that the principle
of respect for human dignity is widely reflected in
national legislation, namely the criminal procedure
law. At the time of the investigation and consid-
eration of criminal proceedings in the interests of
justice the rights and freedoms of the suspect and
the accused might be limited, as well as the oth-
ers participants in criminal proceedings, while the
circumstances being investigated for personal and
family lives.
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LE PRINCIPE DE LA SEPARATION DES FONCTIONS
DE LA JUSTICE PENALE FRANCAISE ET UKRAINIENNE

Gloviuk L.V.

L’Université Nationale "Académie juridique d’Odessa"

Le probléme de la séparation des fonctions de la justice pénale en procédure pénale de la France et de
I'Ukraine est le sujet de ’analyse de l'article. Il dit que la théorie francaise sépare les fonctions de poursuite,
d’instruction et de jugement, seulement entre les autorités publiques. La défense ne se distingue pas comme
une fonction séparé et est considérée comme un 1’élément du respect des droits de la défense. Au lieu de cela,
le Code de procédure pénale de 1'Ukraine prévoit la séparation des fonctions de accusation publique, la défense

et le jugement.

Mots-clés: poursuite, accusation, défense, jugement, instruction, Convention de sauvegarde des droits de

I’homme et des libertés fondamentales.

La justice pénale ukrainienne a été reformée
globalement en raison de I'entrance en viguer
du Code de procédure pénale 2012 dont le but est
I'implémentation dans la procédure pénale ukrai-
nienne et dans les affaires pénales des standards
du "procés équitable" en vertu de la Convention
européenne de sauvegarde des droits de ’homme
et des libertés fondamentales et la jurisprudence
de la Cour européenne des droits de ’homme. La
structure méme de l’article 6 permet d’identifier
deux séries d’éléments du droit a un procés équi-
table: le premier paragraphe énonce les garanties
dont bénéficie tout individu dans le cadre d’une
procédure de nature civile ou pénale; le second pa-

ragraphe est consacré aux garanties spéciales dont
bénéficie toute personne poursuivie au pénal [1]. Le
principe d’égalité des armes est la garantie fonda-
mentale du procés équitable. L’égalité des armes
veut que chaque partie se voie offrir une possibilité
raisonnable de présenter sa cause dans des condi-
tions qui ne la placent pas dans une situation de
désavantage par rapport a son adversaire [2, p. 19].
Au pénal, ce principe impose un équilibre entre
la personne poursuivie et le ministére public, mais
également entre l'accusé et la partie civile [1].
Conformement au Code de procédure pénale
2012, le procés pénal (au sens étroit, I’expression
"procés pénal” vise linstruction et le jugement
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d’une personne pour certains faits dont elle est ac-
cusée [3] est fondé au principe du contradictoire.
Pendant le proces pénal les fonctions de poursuite
publique, défense et jugement ne peuvent pas étre
imposées sur la méme autorité ou sur le méme
fonctionnaire. L’avis de soupgon, l'adresse avec
I’acte accusatoire au tribunal et la maintenance de
poursuite publique devant le tribunal sont assurés
par le procureur. La défense est effectuée par le
suspecté ou 'accusé, par son défenseur ou son re-
présentant légitime.

C’est-a-dire, le Code de procédure pénale 2012
représente une triade des fonctions, ce qui est
classique pour la doctrine de la procédure pénale
ukrainienne. Ainsi, les fonctions principales pour la
procédure pénale ukrainienne sont: 1) le poursuite;
le poursuite existé comme le poursuite publique
maintenant par le procureur, et le poursuite privé;
2) la défense (du suspecté, de l'accuse); 3) le juge-
ment.

Cependant, malgré une longue histoire de cette
doctrine, il y a un point de vue qu’elle a été formulée
seulement par les chercheurs sovietiques [4, p. 52]
et ne peut pas étre utilisée pour la reformation du
procés pénal ukrainien [5, p. 147-148].

Néanmoins, la doctrine de la séparation des
fonctions de la justice pénale existe en France. Par
contre, on la trouve trés différente au comparaison
avec celle de 'Ukraine. Donc, elle est fondée sur
la théorie classique de la séparation des pouvoirs:
législatif, exécutif et judiciaire. C’est au pouvoir
législatif et & lui seul que revient normalement
le droit et la charge d’établir les régles de l'or-
ganisation répressive. C’est par contre au pouvoir
judiciaire qu’il revient d’examiner les infractions
commises et de prononcer contre leurs auteurs les
peines prévues par la loi, aprés quoi, le pouvoir
exécutif interviendra pour assurer l’exécution de
la sentence du juge [6].

Puis, la separation entre les fonctions est ma-
nifestée par I’existence de trois fonctions: celles de
poursuite, d’instruction et de jugement. G. Levas-
seur explique la raison de la separation de la ma-
niére suivante: c’est parce qu’au point de vue de la
liberté individuelle, au point de vue des garanties
de la défense, au point de vue de la sérénité et de
Pobjectivité de la justice, le législateur estime qu’il
n’est pas souhaitable que, dans un proces déter-
ming, la personne qui a rempli un rdle judiciaire
de poursuite soit amenée dans le méme procés a
faire ensuite des actes d’instruction, et a fortiori a
prendre des décisions de jugement. Et de méme, le
législateur estime qu’il n’est pas souhaitable que,
dans le méme procés, un magistrat qui a participé
a l'instruction de l'affaire soit appelé ensuite a la
juger [6]. Pour J. Pradel, la séparation des fonctions
judiciaires est un principe; ce principe signifie que
chaque fonction judiciaire est assurée par des ma-
gistrats specialisés [7, p. 27].

Alors, la loi impose une triple séparation entre
les diverses fonctions pénales: d’une part, entre
les autorités de poursuite et d’instruction, d’autre
part, entre les juridictions d’instruction et de ju-
gement, et, enfin, entre les autorités de poursuite
et la juridiction de jugement [7, p. 29, 34, 39; 8].
Le principe de séparation des fonctions judiciaires
peut avoir trois aspects:

- séparation de la poursuite et de l'instruction:
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la fonction de poursuite est exercée par le minis-
tére public alors que la fonction d’instruction est
assurée par le juge d’instruction;

- séparation de la fonction d’instruction et de
la fonction de jugement: la fonction d’instruction
est assurée par le juge d’instruction, la fonction de
jugement est assurée par les juridictions de juge-
ment;

- séparation de la fonction de poursuite et de la
fonction de jugement: la fonction de poursuite est
exercée par le ministére public alors que la fonction
de jugement appartient aux juges du siége [9, p. 15].

M.-L. Rassat y ajoute l'existence de la quatriéme
fonction pénale: celle d’exécution: il n’est donc plus
douteux, aujourd’hui qu’il y existe une fonction
d’exécution autonome qui n’est pas le simple pro-
longement de la fonction de jugement [10, p. 41].
La fonction d’exécution n'est pas particuliére pour
la procédure pénale ukrainienne, parce que l'exé-
cution du jugement est signifiée comme la phase
de l'affaire pénale.

G. Levasseur ajoute qu'une de principales
conséquences de la séparation des fonctions est
qu’un magistrat ne peut pas occuper successive-
ment deux fonctions dans la méme affaire. Ainsi,
le magistrat qui a fait un acte de poursuite dans
une affaire, qui a par exemple signé le réquisitoire
afin d’informer ou le réquisitoire définitif ou tel ou
tel réquisitoire supplétif au cours de 'instruction,
ou qui a requis a 'audience, ne peut plus ensuite
faire un acte d’instruction dans cette affaire, ou un
acte de jugement [6]. En Ukraine les mémes régles
existent comme les garanties d'impartialité du juge
et d'objectivité du procureur.

Ainsi, les fonctions principales pour la procédure
pénale ukrainienne sont: le poursuite; le poursuite
existé comme le poursuite publique maintenant
par le procureur, et le poursuite privé; la défense
(du suspecté, de I'accusé); le jugement. En France,
s’agissant de la fonction de poursuite principale-
ment exercée par le ministére public, on a I’habitu-
de de dire qu’elle consiste @ mettre en mouvement
Paction publique contre les infractions pénales,
c’est-a-dire, & déclencher ’action par laquelle la so-
ciété dont on a enfreint les lois en commettant des
infractions, va rechercher la punition du coupable
[10, p. 41-42]. La poursuite est I'ensemble des actes
accomplis par le ministére public, certaines admi-
nistrations ou la victime d'une infraction, dans le
but de saisir les juridictions répressives compé-
tentes et aboutir & la condamnation du coupable
[11, p. 127]. Le ministére public a 'opportunité des
poursuites: un pouvoir d’appréciation qui l'auto-
rise & poursuivre ou non selon que la poursuite lui
paraot ou non socialement opportune [10, p. 378].
Le procureur de la République regoit les plaintes
et les dénonciations et apprécie la suite a leur don-
ner; le procureur de la République territorialement
compétent décide s'il est opportun: soit d'engager
des poursuites; soit de mettre en oeuvre une pro-
cédure alternative aux poursuites en application
des dispositions des articles 411 ou 412 du Code de
procédure pénale [12]; soit de classer sans suite la
procédure dés lors que les circonstances particu-
lieres liées a la commission des faits le justifient.
La régle de l'opportunité ne joue qu’au stade de
I’engagement des poursuites. Celles-ci lancées, le
procureur de la Republique ne peut plus rien. La
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regle s’explique par le souci de respecter l'indé-
pendance des juridictions d’instruction et de ju-
gement et elle entraone deux conséquences. D’une
part, il ne peut dessaisir le juge. L’action publique,
une fois lancée, ne peut prendre fin que par une
décision judirictionnelle (non-lieu de la juridiction
d’instruction, jugement de relaxe ou de condam-
nation de la juridiction de jugement). Le procureur
de la République ne peut que reclamer la relaxe
s’il apparaot que les poursuites ne sont plus fon-
dées: on dit qu’il "abandonne ’accusation". D’autre
part, le parquet ne peut ni renoncer aux recours
que la loi lui ouvre, ni se désister de ceux qu’il au-
rait formés [7, p. 538].

La fonction d’instruction est une nécessité pré-
alable & tout jugement pénal puisque dans tous les
cas on doit produire et discuter tous les éléments
de preuve disponibles pour que le juge de juge-
ment puisse se faire une idée exacte des faits et de
leurs responsables éventuels [10, p. 43].

Au comparaison avec la doctrine ukrainienne,
la doctrine frangaise ne détermine pas la défense
comme une fonction séparée [4, p. 53]; elle est dé-
terminée comme ’element du respect des droits de
la défense [13].

En vertu de la Convention de sauvegarde des
droits de 'homme et des libertés fondamentales
(art. 6.) [14], tout accusé a droit notamment a:

a) étre informé, dans le plus court délai, dans
une langue qu’il comprend et d’une maniére dé-
taillée, de la nature et de la cause de l’accusation
portée contre lui; cette information, obligatoire-
ment détaillée, doit étre faite dans le plus court dé-
lai et dans une langue comprise par la personne en
cause. La nature de l'accusation n'est autre que sa
qualification juridique, tandis que la cause de la-
dite accusation s'entend des faits matériels repro-
chés a la personne intéressée. La regle est qu’une
requalification est toujours possible, mais a condi-
tion que les droits de la défense soient respectés:
c’est dire que la personne en cause doit en étre
clairement informée et doit pouvoir s’expliquer
pleinement [15, p. 90-91].

b) disposer du temps et des facilités nécessaires
a la préparation de sa défense; il est évident que
pour bien organiser sa défense, I’accusé doit avoir
accés au dossier, ce qui a pu susciter quelques dif-
ficultés: la Cour a jugé que chaque partie devait
se voir offrir une possibilité raisonnable de pré-
senter sa cause dans des conditions qui ne la désa-
vantagent pas par rapport & son adversaire: I'ac-
cés au dossier et la communication des piéces le
composant est indispensable & une bonne défense;
néanmoins, le raisonnement par lequel il n'est pas
incompatible avec les droits de la défense de réser-
ver a l'avocat de l'accusé 'accés au dossier, ne peut
jouer lorsque l'intéressé a choisi de se défendre seul
[15, p. 91].
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c) se défendre lui-méme ou avoir l’assistance
d’un défenseur de son choix et, s’il n’a pas les
moyens de rémunérer un défenseur, pouvoir étre
assisté gratuitement par un avocat d’office, lorsque
les intéréts de la justice I’exigent; tout accusé a le
droit de se défendre lui-méme ou d’avoir l'assis-
tance d'un défenseur de son choix et, s'il n'a pas les
moyens de rémunérer un défenseur, pouvoir étre
assisté gratuitement par un avocat d'office. L'accu-
sé peut donc se défendre lui-méme: cette défense
"personnelle” est a priori relativement dangereuse
pour l'accusé en raison de son inexpérience judi-
ciaire et de son manque de connaissances juri-
diques; c'est pourquoi les juges sont souvent ame-
nés a exiger l'intervention d'un avocat, d'autant
plus que, si besoin est, cette assistance peut étre
gratuite. Le droit d'avoir un défenseur est 1'une
des exigences du procés équitable et a partir du
moment omg un avocat est choisi, les autorités éta-
tiques doivent assurer sa libre communication avec
le client. De plus, 'accusé absent aux débats ne
peut, de ce seul fait, perdre son droit a étre effec-
tivement défendu par son avocat [15, p. 91-92].

d) interroger ou faire interroger les témoins a
charge et obtenir la convocation et I’interrogation
des témoins a décharge dans les mémes conditions
que les témoins a charge; pour ce qui est des mo-
dalités de l'audition des témoins, la régle est que
les éléments de preuve doivent étre produits de-
vant l'accusé, en audience publique, en vue d'un
débat contradictoire. Certes, pour des raisons de
sécurité et d’efficacité, I'utilisation de témoignages
anonymes est possible, mais sous certaines condi-
tions: un tel témoignage, parce qu’il doit malgré
tout respecter les exigences du procés équitable, ne
doit pas constituer la preuve principale et déter-
minante de la culpabilité, tout en permettant a la
défense d’avoir une occasion adéquate et suffisante
de le contester; de plus, il faut que l'interrogatoire
du témoin soit effectué par un juge connaissant son
identité [15, p. 92].

e) se faire assister gratuitement d’un interpréte,
s’il ne comprend pas ou ne parle pas la langue
employée a ’audience.

Aussi, le sens de la doctrine frangaise est la sé-
paration des fonctions seulement entre les autori-
tés; tandis que la doctrine ukrainienne suppose le
dégagement de la fonction de la défense réalisant
par les personnes privées.

Pour conclure, il faut dire que les fonctions
principales pour la procédure pénale ukrainienne
sont: le poursuite; la défense; le jugement. De plus,
le systéme des fonctions pour la procédure pé-
nale ukrainienne en accordance aux directions de
lactivité peut étre présenté plus vastement: par
exemple, I'investigation, la surveillance du procu-
reur, le contrdle judiciaire etc. sont aussi détermi-
nés comme les fonctions pénales.
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3ACAJIA POBMEKYBAHHA KPUMIHAJBHO-ITPOIIECYAJBHIX ®YHRIIIN
Y ®PAHIIII TA B YEPAIHI

Anoranisa

Y craTTi AociaimpKeHO MpobJieMy pPO3MEXKYBAaHHA KPUMIHAJBLHO-TIPOLIECYAJIbHUX (PYHKIN Y KPUMIiHAJILHOMY
mporecyaJbHOMY 3akoHOZaBcTBl Ppanii Ta Yrpainn YKasaHo, 10 y (PPaHI[y3bKill Teopii po3MesKoBYIOTbCH
yHKIil KpUMiHAJIBHOTO IepeciiyBaHHA, MOIEPeNHbOrO CJIACTBA Ta BUPIIIEHHA CIPaBM IIO CyTi (CyZoBOro
POBIJIARY), JuIlle MisK CcyD'€KTamMy BJIQJHUX IOBHOBasKEeHb. 3aXMCT HE BUIIIIAETHCA AK OKpeMa (PYHKINA, a
pO3TiIAmaeThCA AK eJeMeHT IIoBary o npas 3axucty. HatomicTs, 3a KpuminanbaMM IIporiecyasibHUM KOJEKCOM
Yrpainn, nependadeHo po3MeskyBaHHA (PYHKILN TepyKaBHOIO 00BMHYBadYeHH:, 3aXUCTY Ta CYJOBOIO PO3TIALY.
Kao4oBi ciioBa: KpuMiHasibHe IIepecJiyBaHHA, OOBUMHYBAaYeHHs, 3aXVCT, CYAOBUII PpO3TJIAZ, CJIACTBO,
KoHBeHIIiA PO 3aXNUCT MpaB JIIOAVHN i OCHOBOIIOJIOMKHIX CBOOO/I.

T'aoeok I1.B.

Haumonanbubiit yausepeurer «Omecckasi I0pUIMYecKas akageMusi»

MPVHIAN PASTPAHITYEHISI YTOJIOBHO-IIPOIIECCYAJIbHBIX ®YHRITI
BO ®PAHIVIN I B YRPAIIHE

AnboTanusa

B craTtbe uccienoBaHa mpobiieMa pasrpaHMUeHNs YIOJOBHO-TIPOIECCYAJIbHBIX (DYHKINIT B YTOJOBHO-IIPOIIEC-
CyaJIbHOM 3aKOHOZaTesbcTBe PpaHumm 1 YKpauHbl YKa3aHO, 4TO BO (PPAHIIY3CKOM TeOopuy pasrpaHuduBa-
I0TCA (PYHKIMIM YTOJOBHOTO IIPECJIeIOBaHNA, IPEeBAPUTENLHOTO CJIEACTBUA M paspelleHnsa feJsa M0 CyIe-
cTBY (cymebHOro pa3dupaTesbCTBa), IPUIEM TOJbKO MEMKIY CYObeKTaMI BJIACTHBIX IIOJHOMOYMIL SaluTa He
BBIZIEJISIETCA KaK OTHeJbHAsA (PYHKIMA, a paCCMaTPMBAETCS KaK DJIEMEHT YBasKeHMs K [IpaBaM 3alluThl. 110
YTOJIOBHOMY IIPOLiECCYaJbHOMY KOEKCY Y KpPauHbI IPEAYCMOTPEHO pasrpanndesne (POyHKINUA rOCyJapCTBeH-
HOTO OOBMHEHM, 3alUThI U cyAeOHOro pas3bupaTesbeTBa.

KaroueBbie cjioBa: yroJIoBHOe IIpeciieloBaHMue, 0OBUHEHMeE, 3alinuTa, cyaedHoe pasdbuparesnbcTBo, KoHBeHIMA
0 3aIuTe IpPaB YeJIOBEKA Y OCHOBHBIX CBOOOJ.
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CONCERNING THE IMPROVEMENT OF THE SYSTEM
OF ADMINISTRATIVE PENALTIES FOR THE COMMISSION
OF THE OFFENCE PROVIDED BY ARTICLE 173-2 CUOAO

Horbova H.O.
Admiral Makarov National University of Shipbuilding

Problematic issues of the system of administrative penalties for the commission of domestic violence, failure
to comply a protective order or failure of corrective program are considered in the article. The points of view
of scientists about the system of administrative penalties for the commission of domestic violence and its im-
provement are analyzed. Specific proposals as to improvement of the legislation in the field of administrative
and legal regulation to counter domestic violence are provided.

Keywords: domestic violence, fighting, counteraction, administrative and legal regulation, legislation, ad-
ministrative detention, fines, community service, administrative and legal regulation, subjects of the public

administration.

Problem Statement. A thorough investigation
of administrative-legal regulation of counter-
action of domestic violence and its improvement are
impossible without determination of a system of ad-
ministrative penalties for the commission of domes-
tic violence, failure to comply a protective order or
failure to pass a corrective program and its problem
features, since it is evident that the achievement of
the goal of the administrative responsibility in the
field of the phenomenon studied is directly inter-
connected with concrete administrative penalties.
Therefore we have to determine a system of ad-
ministrative penalties for the commission of domes-
tic violence, performance of their analysis, reveal
of certain problem issues in the application of these
penalties and giving certain proposals as to their
improvement. It is especially topical with regard to
adoption of the Law of Ukraine dated 12 February
2015 No. 187-VIII «On the amendments to the Code
of Ukraine of Administrative Violations as to settle-
ment of the issue of responsibility for the commis-
sion of domestic violence».

Analysis of the latest investigations and publi-
cations. Attention of many scientists was attracted
to the problem issues of application of the sys-
tem of administrative penalties for the commis-
sion of domestic violence, inter alia O.M. Bandur-
ka, YuP. Bytiak, M.A. Bondarenko, V.I. Vietrov,
LP. Holosnichenko, L.L. Hoholieva, L.V. Dorosh,
0O.V. Kovaliova, O.D. Kolomoiets, V.K. Kolpakov,
AT. Komziuk, V.I. Olefir, H.O. Ponomarenko,
V.M. Smitiienko, V.V. Stashys, L.O. Feshchenko,
N.B. Shamruk, S.S. Yatsenko and other scientists.
However, dispite of a great number of publications
in this range of problems, some issues remain un-
regulated and need further investigation.

Goal of the Article is to determine problem is-
sues of the system of administrative penalties for
the commission of domestic violence, by way of
consideration of different viewpoints of leading sci-
entists apropos of the system of administrative pen-
alties for the commission of domestic violence, as
well as in giving proposals as to the improvement of
the legislation in the sphere of administrative-legal
regulation of counteraction to domestic violence.

Contribution of basic concepts. The theory of
administrative law has accented many times that
achievement of the goal of administrative responsi-

bility, including counteraction of domestic violence,
is directly interconnected to concrete administrative
penalties, whose efficiency depends on the type of
administrative penalty and on the sufficiency of its
influence onto the legal awareness of the guilty, as
well as other persons with the purpose of preven-
tion of new or repeated administrative offences. It
therefore give rise to a problem of determination
of the efficiency of administrative sanctions for the
commission of the administrative offence, provided
by Article 173-2 Code of Ukraine On Administra-
tive Offences (hereinafter — CU0AQO).

As of today, the sanction of para.l Article 173-2
CU0AO provides for administrative penalties in
the form of community service work for the term
from thirty to forty hours or of administrative
arrest for the term till seven days. And in case
of the same actions commited by a person who
was during a year imposed administrative penalty
for an offence, provided by para 1 Article 173-2
CUo0AO, — community service work for the term
from forty to sixty hours or administrative de-
tention for the term till fifteen days. It should be
mentioned that in such form the sanction of the
analyzed Article CU0AO exists for a quite short
time, as it was amended by the Law of Ukraine
dated 12 February 2015 No. 187-VIII [1]. Before
the amendment the sanction for a unlawfull ac-
tion, determined by para. 1 Article 173-2 CUoAO
provided a penalty in form of a fine from three to
five tax-free minimums of citizens' income or com-
munity service work for the term from thirty to
forty hours, or co corrective work for the term till
one month with the deduction of twenty percent
from the wages, or of an administrative arrest for
the term till five days. In its turn, para. 2 Article
173-2 CU0AO provided for a penalty in the from
of fine from five to ten ax-free minimums of cit-
izens' income or community service work for the
term from forty to sixty hours, or corrective work
for the term from one mo two months h the deduc-
tion of twenty percent from the wages, or of an
administrative arrest for the term till fifteen days.

The adoption of the aforementioned Law is
seen to have eliminated the administrative pen-
alty in the form of fine and corrective work from
the sanction of para. 1 and para. 2 Article 173-2
CUo0AO. We should emphasize in this regard that
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the elimination of the mentioned administrative
penalties from the sanctions of the said Article was
preceded a long scientific discussion, and therefore
we have to analyse the eliminated penalties from
the sanctions of para. 1 and para. 2 Article 173-2
CU0AO and determine the negative and positive
aspects of their application.

A performed questioning of employees of the
police and courts of law showed that too small siz-
es of the sanctions have no positive result and no
contribution to the achievement of the chief over-
all objective of an administrative penalty that is
the individual and general prevention, aimed not
only at the aggressor in the family, where the vio-
lence is committed, but at other persons, who can
commit the said offence. Since the fine and correc-
tive work are administrative penalties of property
nature, the overwhelming majority of scientists,
whose researchers studied administrative respon-
sibility for the commission of domestic violence,
believe that the application of such administrative
penalties is not effective and purposeless, since the
offender’s property is mostly in the joint common
ownership of the spouses or in the joint common
ownership of the parents and children, and a re-
striction of the property rights of the offender will
simultaneously mean the restriction of the proper-
ty rights of the victim as well [2, p. 144; 3, p. 68-69].
In such a case, having once paid the fine for the
man, the victim woman will hardly apply to au-
thorities in case of repeated commissioning of the
violence towards her or children. And a deduc-
tion to the state budged of twenty percent of the
wages of the person, committed the domestic vio-
lence, will not facilitate the establishment of fami-
ly well-being either.

At the same time attention should be drawn to
the statistics of state court administration testify-
ing the fact that fines made almost 90% of all court
verdicts, brought in the fact of domestic violence
[4]. Thus, according to the statistical data of the
State Court Administration of Ukraine for 2014,
the number of considered cases of the adminis-
trative offence, provided by Article 173-2 CU0AO
made 81396. In the result of consideration of these
cases by the courts of law, 71911 persons were
brought to administrative responsibility. Among
them 63119 persons were imposed fines, 5528 per-
sons were imposed community service work, 66 —
corrective work, 3198 — arrest. According to statis-
tical data for the year 2015, before the amendment
to the law, the administrative penalty in the form
of a fine was imposed to 14910 persons, in the form
of corrective work — to 75, in the form of commu-
nity service work — to 12492, whereas arrests — to
2160 persons [5]. The given statistical data shows
that the corrective work is the least frequent ad-
ministrative penalty, imposed for the commission
of domestic violence before the amendment of the
sanction of Article 173-2 CU0AQO. We attribute this
to the fact that an overwhelming percentage of
domestic aggressors are the persons leading an im-
moral life, abusing alcohol, drugs, toxic substances,
and having no regular income, making the appli-
cation of the this type of administrative penalty to
them impossible.

Inexpediency of the application of this type of
penalty was stated in works of such scientists as
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D.M. Lukianets, O.A. Banchuk, V.P. Tymoshchuk,
IB. Koliushko, T.O. Kolomoiets.

On the opinion of .O. Kolomoiets, a depth anal-
ysis of properties of the very type of administra-
tive penalty, the legal bases of its imposition, real
requirements of enforcement indicates significant
obsolescence of existing regulatory models of cor-
rective work, many problems of the practice of ex-
ecution of orders on their imposition due to signif-
icant changes in the socio-economic realities of the
life, which virtually levelling the value of this type
administrative penalty of personal kind [6, p. 107].

In consideration of the mentioned above, we
support the legislator as to the elimination of the
community service tasks as a type of administra-
tive penalty from the sanctions of Article 173-2
CUO0AO.

Considering such type of administrative penalty,
as fine, we have to accentuate that a restriction of
ownership right of the person committed a domes-
tic violence, in the form of imposition a fine to him,
will not necessarily affect the ownership right and
interest of the victim, since according to Law of
Ukraine «On the prevention of domestic violence»
the family members coming within the purview of
this law are not only the persons being officially
married, or living as a family without official regis-
tration, their children under custody (guardianship,
trusteeship), but also the parents of direct or indi-
rect relationship subject to living together. In this
case they may have separate budget, thus an impo-
sition to the guilty persons of sanctions of property
nature will affect the victim in no way.

As it was mentioned above, having eliminated
the fine from the sanction of the Article CUcAO
under consideration, for the time being the law-
maker provides only two types of administrative
penalties for committing an offence, provided by
Article 173-2 CU0AO they are community service
works and administrative detention. But we cannot
disregard the fact, that according to the law, com-
munity service works shall not be imposed to the
persons, determined as disabled of groups I or II,
pregnant women, women, of 55 years old or more
and men of 60 years old or more, and the admin-
istrative detention cannot be applied to pregnant
women, women, having children younger 12 years
old, to persons younger 18 years old, disabled of
groups I or II [7]. Here emerges the question of
how the administrative responsibility can be im-
posed to the persons, who committed the offence,
provided by Article 173-2 CU0AO, and are dis-
abled of I or II group, or a woman older 55, or
having a child younger 12 years old. As we see,
the amendment of the law providing administra-
tive responsibility for the commission of domestic
violence, does not consider the mentioned aspects,
whereby complicating the process of enforcement
of the rule of law under consideration, and in some
cases bringing certain categories of persons to re-
sponsibility completely impossible.

In connection with the foregoing, we consider
necessary to return the administrative penalty in
the form of fine to the sanction of Article 173-2
CUO0AO as an alternative to such penalties, as com-
munity service and administrative detention. In this
case the administrative-tortuous norm studied de-
termines three types administrative penalties, their
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sizes, evidencing the possible individualization of
the penalty. It is the way giving the possibility to
choose a variant of administrative penalty for the
commission of domestic violence, failure to comply
a protective order or failure to pass the correction-
al program with due regard to a concrete circum-
stances, personality of the offender and relations
between the victim and the guilty persons.

As regards of community service work, it
should be notices that today it is the very type
of the penalty that is acknowledged by scientists
to be most purposeful for the commitment of the
offence studied. This is because, firstly, they are
not penalties limiting the property rights of a per-
son, and this, in its turn, effects the motivation of
application of the victim of domestic violence to a
law-enforcement authority. Second, an application
of this type of work will have a significant educa-
tional effect, because, as the practice shows, the
main work, that local self-government authorities
designate in this cases, is the maintenance of pub-
lic order in public (i.e. crowded) areas [8, p. 492].
Regarding the said administrative penalty, we
believe that it is appropriate that local authori-
ties to designate carrying out community service
work in the agencies and authorities entrusted to
implement the measures of preventing domestic
violence, which will facilitate more effective reali-
zation of the educational objectives of this penalty.

Considering the administrative penalty in the
form of administrative arrest, it should be no-
ticed that its application in the field of counterac-
tion of domestic violence is determined by majori-
ty of researches to be not quite appropriate. Thus
O.D. Kolomoiets points out, that administrative de-
tention should be used for the commission of do-
mestic violence as an extreme measure for both loss
of the offender’s wages in the work place and loss
of the work place by such person [8, c. 492]. In her
tern, O.V. Kovaliova points out, that application of
administrative arrest gives possibility to the victim
of domestic violence to take a rest from the ag-
gression from the part of the offender for a certain
time, while he serves administrative detention, but
when he returns home, he becomes more aggres-
sive, accusing the victim of domestic violence in his
having to serve the administrative detention. Next
time when the family faces violence, the victim,
most probably, will not apply to law-enforcement
authorities for the offence committed, since in such
a case she will suffer again [3, p. 69].

In supporting the scientists and world communi-
ty, who suppose necessary to criminalize any domes-
tic violence, we believe that the very administrative
detention as the strictest type of the administrative
penalty shall be applied to the guilty person, so far
as it relates to temporarily deprivation of liberty of
the guilty person till fifteen days and drawing the
guilty persons in community service (manual labour),
which should lead to the individual and general pre-
vention. Attention should be drawn to the impor-
tance of strengthening the administrative responsi-
bility for committing domestic violence, which has
been mentioned repeatedly in the literature. Thus
O. V. Kovaliova offered as far back as 2008 to es-
tablish the criminal responsibility with the admin-
istrative prejudicefor the commission of domestic
violence: after being brought to the administrative
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responsibility twice [9, p. 17]. K. Levchenko, the
President of the International Human Rights Orga-
nization “La Strada”, believes that “the only way out
in fighting against the domestic violence is to crim-
inalize the domestic violence, by making changes in
the Criminal Code of Ukraine, as demanded by the
Council of Europe Convention on preventing of the
violence towards women and domestic violence and
combating these phenomena these [4]

It also should be mentioned, that our ques-
tioning of policemen us evidences the necessity
to strengthen the administrative sanctions for the
commission of domestic violence. Thus 849% of po-
licemen think that the sanctions of Article 173-2
CUO0AO are not very effective and fully support
the offer to establish the criminal responsibility
with the administrative prejudice for the commis-
sion of domestic violence.

We also believe necessary to strengthen the re-
sponsibility for the commission of domestic violence.
However, in our opinion, the measures of the crim-
inal responsibility should be used after individual
preventive measures, usage of all existing methods,
technologies and programs for combating the do-
mestic violence, aimed at saving the family due to a
settlement of the conflict, because the matter con-
cerns the family institution. And only in the case
when such measures are unsuccessful, and the per-
son commits domestic violence again, we shall apply
the measures of criminal responsibility.

Making changes in the law can be explained by
the followings: 1) the necessity of bringing legis-
lation in the field of counteraction of domestic vi-
olence to the international standards; 2) statistical
data, which evidences a very high rate of repeat-
ed commission of domestic violence during a short
period of time. We should also understand that no
government authority can give precise statistical
data, because a large number of victims, suffering
from the domestic violence, simply not apply to
the authorities; 3) the necessity of effective de-
fence of victims of domestic violence, because an
act having a body of an administrative offence
may be followed by an act having a body of crime
and may lead to socially dangerous consequences
that could have been prevented.

As it has already been mentioned before, the
administrative penalties were the subject matter
of researches of different scientists, who suggest-
ed their own vision of the penalty for commission-
ing the offense, provided by Article 173-2 CU0AO.
Thus O.D. Kolomoiets suggested making changes
to the CU0AO in the part of expanding the type
of the administrative penalties, i.e. supplement the
provisions, which may set the special demands to
the behaviour of the person, committed the do-
mestic violence. The main idea of these demands
may involve both a restriction of certain rights of
the offender and an obligation e.g. a prohibition to
buy, to have, to carry and to use firearms or any
kind of weapons, or to make the offender come to
agencies of internal affairs from one to four times
per month for a preventive conversation [8, p. 493].
O.V. Kovaliova, in her turn, suggested, along with
the community service and administrative arrest as
the administrative responsibility for the commission
of a domestic violence or failure to comply a pro-
tective order, using the compulsion programs of the
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social rehabilitation for the person, who committed
domestic violence, with the aim of transition from
the punitive function of the legal prescriptions to
the renewed one in the system of the protection of
the rights and freedoms of the persons, who suf-
fered from the domestic violence [3, p. 71]. At the
same time, we should emphasize that nowadays the
legislation provides for the person to pass a correc-
tive program that can be considered as an analogy
to O. V. Kovaliova's offer. However, this program is
enforced to those offenders, who committed the do-
mestic violence repeatedly after an official warning
to him on the intolerance to the commission of such
acts. We believe that such programs should be ap-
plied to the person right after the first commission
of domestic violence.

We consider the offers of O. D. Kolomoiets and
O. V. Kovaliova to be quite reasonable, and believe
that their introduction to the legislation of our
country will have a positive effect and facilitate a
quality counteraction to domestic violence.

Also, we think that the system of administrative
penalties for the commission of the domestic violence
should have a complex of measures aimed at the
counteraction to the studied phenomenon, including
not only the punitive sanctions (fine, community ser-
vice, administrative detention), but also the penal-
ties, which have cautionary and preventive effect
for the family aggressors, that will not only corre-
spond to the goal of the administrative penalty by
way of the exclusion of commission by them of new
acts of domestic violence, but also the prevention of
criminally-punished acts which may result from the
commission of domestic violence. Only such complex
system of administrative penalties, which has several
types of punished and several types of cautionary
and preventive administrative penalties, to our opin-
ion, will provide an effective counteraction to do-
mestic violence, since a judge depending on the cir-
cumstances of the case, personality of the victim and
of the offender, their economic condition, as well as
interrelations between them, can, with the consider-
ation of the principle of the penalty individualization,
choose an effective administrative penalty in every
concrete situation.

Because Article 24 CU0AO provides a possibility
of establishment of other administrative penalties
by the laws of Ukraine, besides those stipulated
therein, we believe that the current legislation has
to be amended, accommodating the proposals of
O.D. Kolomoiets and O.V. Kovaliova as to the im-
provement of the system of administrative penal-
ties for the commission of domestic violence. Again
in consideration of the results of the performed
questioning of policemen, who emphasize that a
quite large number of domestic aggressors abuse
alcohol, drug, we consider necessary to attract at-
tention to a positive experience of the Republic of
Belarus. Thus on 31 January 2010 there is entrance
in force of the Law of the Republic of Belarus dat-
ed 4 January 2010 «On the order and conditions of
referral of citizens to activity therapy centres and
conditions of stay therein», according to which the
citizens, sick for habitual drunkenness, drug addic-
tion or toxicomania, who were charged for three or
more times during a year to an administrative re-
sponsibility for the commitment of administrative
offences in a state of alcoholic intoxication or in a
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state, resulted from the use of drug, psychotropic,
toxic or other stupefying substances, were warned
of the possibility of their referral to activity ther-
apy centres and during a year after this warning
were charged to an administrative responsibility
for the commitment of an administrative offence
in a state of alcoholic intoxication or in a state,
resulted from the use of drug, psychotropic, toxic
or other stupefying substances, shall be referred to
activity therapy centres [10]. With the consider-
ation of the experience of the Republic of Belarus,
we believe it necessary to consider a possibility of
introduction to the national legislation of the men-
tioned administrative penalty for the commission
of domestic violence. To our opinion, the problem
of application of such penalty may be settled by
way of a petition of the district police inspector,
which he shall submit to the court along with the
case materials on the domestic violence.

Therefore, summing up all the issues given
above, considering the analysis of law-enforce-
ment practice, we can state that nowadays the
system administrative penalties in the form of
community service work and of administrative
arrest for the commission of domestic violence is
not effective and needs urgent changes, since it
does not facilitate the main objective of the ad-
ministrative penalty that is education of a person,
respect to the rules of common life and prevention
of commitment of new offences, it needs a complex
changes with its supplement with not only puni-
tive penalties, but also cautionary and preventive
administrative penalties, aimed at the protection
of victims from domestic violence.

Conclusions. In the consideration of the de-
scribed above, we may come to the following con-
clusions:

1) Application of administrative penalties, pro-
vided by the sanction of Article 173-2 CU0AO does
not facilitate effective counteraction of domestic
violence and solution of the problem in the family
and state; 2) With the purpose of improvement
of legislation in the field studied we propose to
return to the sanction of Article 173-2 CU0AO the
administrative penalty in the form of fine as an
alternative to community service work and admin-
istrative arrest; if the domestic violence committed
repeatedly, apply the measures of criminal respon-
sibility; assign the local self-government authori-
ties the power to appoint community service work
in authorities and institutions, which are entitled
to take measures for the prevention of domestic
violence; supplement the Law of Ukraine «On the
prevention of domestic violence» by an article,
containing the administrative penalties, offered by
O.D. Kolomoiets — prohibition of buying, storage,
bearing and use of firearms and other kinds of
arm, the demand to appear to police agencies from
one to four times a month for a preventive con-
versation, as well as referral to activity therapy
centres of persons, sick for habitual drunkenness,
drug addiction or toxicomania, who were charged
to an administrative responsibility for the commis-
sion of domestic violence in a state of alcoholic
intoxication or in a state, resulted from the use
of drug, psychotropic, toxic or other stupefying
substances, and were warned on the possibility of
their referral to the activity therapy centres.
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T'op6osa TI'.O.
Harionanbanii yHiBepcurer KopabiebyayBanua iMeHi angmipasa Makaposa

Ioa0 YAOCROHAJEHHA CUCTEMU AAMIHICTPATBHUX CTATHEHD
3A BUMHEHH{ ITPABOIIOPYIIEHH, IIEPENBAYEHOI'O
CTATTEIO 173-2 RYIIAIL

Amnorarisa

Y cTaTTi po3raAnaThea IPoOJIeMHI MMTAHHA CUCTEMN aMIiHICTPATUBHIX CTATHEHDb 33 BUMHEHHA HACUJILCTBA
B ciM'i, HEBUKOHAaHHA 3aXVICHOTO Ipunucy abo HEpoXOoKeHHA KOPEKIiHOI mporpaMn. AHAJIB3YIOTbCA TOYKN
30py BUEHUX 3 IPUBOLY CUCTEMM aIMiHICTPATMBHUX CTATHEHb 3a BUMHEHHA HACUJIbCTBA B ciM'i Ta ii ymo-
CKOHaJIeHHA. HaaroThCcA IeBHI IPOMO3NILii II[00 YIOCKOHAJIEHHA 3aKOHOIaBCTBa y cdepi aaMiHicTpaTUBHO-
IIPaBOBOTO PErYJIIOBAHHA IIPOTHALl HACUIBCTBY y cim’i.

KarouoBi cioBa: HacuiIbCTBO B ciM’i, MpOTHUAiA, aJMiHICTPaTUBHO-IIPAaBOBE PEryJIIOBaHHA, 3aKOHOJABCTBO,
aIMiHICTpaTMBHUI apelut, mrpad, rpoMajcbki poboTH, aJMiHICTPATUBHO-IIPABOBE PEryJIIOBaHHHA, CyD’€KTH
my06JsiuHoi agMminicTparii.

T'opGora A.A.

HarmmonasnbHblil yHUBepcuTeT KopabsecTpoeHnsa nMeHn aaMmupasaa Makaposa

K BOIIPOCY Ob YCOBEPHIEHCTBOBAHNI CUCTEMbI
AJIMUHIUCTPATUBHBIX B3bICKAHUI 3A COBEPIIIEHIE
IMIPABOHAPYIIEHHS, IPEIYCMOTPEHHOI'O CTATBEMN 173-2 KYIIAII

An"oTanusa

B craTpe paccmaTpuBaroTcs IpobeMHbIe BOIIPOCH! CUCTEMBI aIMMHICTPATVBHBIX B3bICKAHNII 32 COBEPILIEHME Ha-
CIJIA B CEMbE, HEBBIITOJHEHNE 3aAIIMTHOTO IIPEMCAHNA MM HEIIPOXOKAEHNE KOPEKIMOHHOI ITporpaMMbl. AHa-
JIMBVIPYIOTCA TOYKM 3PEHMA YUEHBIX II0 ITOBOJIY CYUICTEMbI aJMVHVCTPATVBHBIX B3bICKAHMII 38 COBEpIIIeHVEe HaCK-
JIIS B CEMbE 11 ee COBepIIIeHCTBOBaHMeE. IIpefocTaBIAI0TCA OIpeieIEHHbIE IIPEJIJIOYKEHNA 10 COBEPIIIEHCTBOBAHNIO
3aKOHOJIATEJILCTBA B cpepe aMUHICTPATUBHO-IIPABOBOTO PETYJIMPOBAHMA ITPOTUBOIEICTBIA HACUIINIO B CEMBE.
RuaroueBble cioBa: Hacuime B CeMbe, IIPOTMBOJNENCTBNE, aJMIHUCTPATUBHO-IIPABOBOE PEryJIMpOBaHue, 3a-
KOHOJZIaTeJIbCTBO, aJMMUHCTPATUBHBI apecT, mTpad, o0lIecTBeHHbIe pPaboThl, aJMIHICTPATUBHO-IIPaBOBOE
peryanpoBaHue, CyObeKThI IIyOJIMYHO aqMUHVICTPAINA
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RECOMMENDATIONS OF THE EUROPEAN COMMISSION FOR DEMOCRACY
THROUGH LAW ON THE STATUS OF THE SUPREME COURT OF UKRAINE

Demenchuk M.O.
National University «Odessa Law Academy»

The European Commission for Democracy through Law has acquired extraordinary respect among countries
all over the world. Ukraine, as a member of this body, extensively uses the help of this body. This commission
repeatedly provided recommendations about judicial system of Ukraine, including of the status of the Su-
preme Court of Ukraine. This article is dedicated to the influence of the European Commission for Democracy
through Law for the status of the Supreme Court of Ukraine. The changes, which were made in its status,
and the changes, which are planned, are analyzed in this article.

Keywords: court system, the Supreme Court of Ukraine, the European Commission for Democracy through

Law, recommendation, constitutional changes.

Formulation of the problem. For the time of
its existence, the European Commission for
Democracy through Law (hereinafter — the Com-
mission) has acquired extraordinary importance
and respect among countries all over the world.
Despite the fact that according to its statute it is
a consultative body, its recommendations shall be
taken for immediate implementation. Ukraine, as
a member of the Venice Commission, extensively
uses the help of this body for the purpose of im-
plementation of the principle of the rule of law
in the legal acts. The help of its specialists is very
necessary especially nowadays, when Ukraine is
on the path of reforms. The experts of the Com-
mission shall pay great attention not only to the
laws but also to the draft laws provided by our
state. Due to the fact that the reform also affect-
ed the judicial system, the European Commission
for Democracy through Law received for consid-
eration the Law of Ukraine “On the Judicial Sys-
tem and Status of Judges” dated 10.10.2007, the
Law of Ukraine “On Cleaning the Power” dated
16.09.2014, the Law of Ukraine “On Ensuring the
Right to a Fair Trial” dated 12.02.2015 in which the
new edition of the Law of Ukraine “On Judicial
System and Status of the Judges” was presented
and others. One of the main points which were
emphasized was the status of the Supreme Court
of Ukraine. At certain periods of time the scope
of its powers, unfortunately, depended on the re-
lations with the executive authority (the example
is unjustified reduction of the judges of the Su-
preme Court of Ukraine from 95 to 20 judges in
2010.). Therefore, the recommendations, made by
the Venice Commission, often contained observa-
tions on the narrowing of the Supreme Court of
Ukraine, especially after the adoption of the Law
of Ukraine “On the Judicial System and Status of
Judges” dated 07.07.2010.

As a result of the willingness of the highest-lev-
el leaders of our country to be equal with the
European values, the legal status of the Supreme
Court of Ukraine has been significantly changed
today. In our opinion, it is the recommendations of
the Venice Commission that played an important
role in it.

Analysis of the recent research and publica-
tions. The problematic of importance of the Venice
Commission for our country was studied by the
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famous scientists lawyers: S.V. Kivalov, M.P. Or-
zih, Yu.E. Polyansky, Y.M. Romanyuk, T.O. Svyda,
A.O. Slyadneva, M. Stavnichuk and others.

Selection of the unsolved aspects of the prob-
lem. The European Commission for Democra-
cy through Law encourages the direction of re-
forming of the Ukrainian legislation, in particular
about the status of the Supreme Court of Ukraine.
A controversial question is about the need of exis-
tence of the high specialized courts. This issue will
be discussed below.

The purpose of this Article is to study the im-
pact of the recommendations of the European
Commission for Democracy through Law on the
determination of the status of the Supreme Court
of Ukraine and analysis of changes that occurred
with it.

Presentation of the fundamental material. The
European Commission for Democracy through
Law has existed since 1990. It consists of 60 mem-
ber countries, one associate member (Belarus), five
states with the status of an observer (Argentina,
Canada, Japan, Uruguay and the Holy See) and
three subjects with a special status (European
Union, South Africa and Palestine National Ad-
ministration). Each country provides its repre-
sentatives with whom the commission is formed.
They are independent experts that have become
famous thanks to its experience in the develop-
ment of democratic institutions or improvement of
the law or policy in their country [1, art. 2]. The
Commission of Ukraine consists of S.V. Kivalov
and V.P. Pylypenko.

The Commission shall elect from among its
members a Bureau, composed of the President,
three Vice-Presidents and four other members.
The term of office of the President, the Vice-Pres-
idents and the other members of the Bureau shall
be two years. The President, the Vice-Presidents
and the members of the Bureau may be re-elected.

The President shall preside over the work of
the Commission and shall represent it.

One of the Vice-Presidents shall replace the
President whenever he or she is unable to take
the Chair. The Commission shall meet in plenary
session as a rule four times a year. Its Sub-Com-
missions may meet whenever necessary. The Com-
mission shall establish its procedures and working
methods in the Rules of Procedure and shall de-
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cide on the publicity to give to its activities. The
working languages of the Commission shall be
English and French [1, art. 4].

The European Commission is an independent
advisory body that cooperates with the Mem-
ber-States of the Council of Europe as well as with
interested States not included in the Council of
Europe, as well as with the international organiza-
tions and bodies.

During its activity the Commission shall have
the following objectives:

- study of the legal systems of the Mem-
ber-States, especially for the purpose of their con-
vergence,;

— clarification of their legal culture;

- consideration of issues arising in the demo-
cratic institutions, and strengthening and develop-
ment of these institutions.

During its work the Commission shall give pri-
ority to the following:

- constitutional, legislative and administrative
principles and methods that improve efficiency
and strengthen democratic institutions and the
principle of the rule of law;

- civil rights and freedoms, especially those that
concern the participation of citizens in the activi-
ties of these institutions;

- contribution of local and regional authorities
to the democracy development [1, art. 1].

The Committee of Ministers, Parliamentary
Assembly, Congress of Local and Regional Au-
thorities of Europe, Secretary General as well as
States, international organizations or entities tak-
ing part in the work of the Commission may ap-
peal to the European Commission with a request to
review the legislative acts. [2, p. 6]

As for the Supreme Court of Ukraine we should
note that according to the current legislation this
court is the highest judicial body in the system
of the courts of general jurisdiction, which shall
include the local courts, courts of appeal and high
specialized courts. It is this court that shall provide
unification of jurisprudence in accordance with
the procedure provided for by the procedural laws.

The situation and status of the Supreme Court
of Ukraine has changed several times. In 2010 the
Law of Ukraine “On the Judicial System and Sta-
tus of Judges” was adopted. On June 15, 2010 the
Deputy Minister of Justice of Ukraine Y.D. Prytyka
appealed to the Venice Commission with a request
to provide an opinion on this draft law [3, p. 1]
On June 230, 2010 the Commission provided the
Deputy Minister of Justice of Ukraine with the
previous comments. The experts of the Commission
marked positive features of this law, namely the
implementation of the automated document man-
agement and distribution of cases; election of judges
on probation for an indefinite period of time; trans-
fer of state judicial administration under judicial
control; elimination of military courts, which is a
remnant of the former Soviet system [3, p. 128].
However, the negative aspects of the law were also
marked and one of which was a significant nar-
rowing of the Supreme Court of Ukraine. The ex-
perts of the Commission emphasized the fact that
the Supreme Court of Ukraine has lost its juris-
diction in civil and criminal cases in favour of the
High Specialized Court for Civil and Criminal Cases,
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which supplemented the existing two high courts
for considering economic and administrative cases.
According to the experts’ opinion, this situation had
to lead to multiple collisions of jurisdiction. This
problem could be solved by creating a special court —
the court of “collisions” or its role could be played
by the Supreme Court of Ukraine. However, the
provisions of the law given to the European experts
for consideration did not provide for such powers
of the Supreme Court of Ukraine. Another negative
factor according to the experts’ opinion was provid-
ing the specialized courts with the right to provide
consultations and explanations of a recommenda-
tory nature to the courts of lower level on the is-
sues of applying the law in solving the cases fall-
ing within their jurisdiction. Also according to the
Law of 2010 the competence of the Supreme Court
related only to the issues of substantive law. The
experts of the Commission have noted that there
is no need to deny the Supreme Court of Ukraine
in respect of powers regarding the procedural law
due to the fact that most of the issues of fair trial
are associated with the procedural issues. Also the
attention was drawn to the new procedure for filing
cassation appeals which provided for filing a cassa-
tion appeal through a high specialized court. In this
case, the Court of Cassation, which made a decision,
that is challenged, had to decide the issues regard-
ing adoption an appeal for consideration itself or
refusal in acceptance. Only the appeals taken into
consideration were sent for consideration to the Su-
preme Court of Ukraine. The European Commission
for Democracy through Law recommended provid-
ing the Supreme Court of Ukraine with the right
to solve the issues on the adoption of appeals or
refusal to accept itself. The experts noted that the
new procedure in practice shall make the high spe-
cialized courts at a higher level than the Supreme
Court of Ukraine [3, p. 21-24, 29-32].

The list of the powers of the Supreme Court of
Ukraine has remained unchanged for a long pe-
riod of time, but the new wave has made some
amendments. On 12.02.2015 the Law of Ukraine
“On Ensuring the Right to a Fair Trial” was ad-
opted, which amended the Code of Ukraine on Ad-
ministrative Offences, Economic Procedural Code
of Ukraine and others, but the main importance
is a new version of the Law of Ukraine “On the
Judicial System and Status of Judges”. On Febru-
ary 20, 2015 the Head of the Presidential Admin-
istration of Ukraine B.E. Lozhkiy appealed to the
Commission with a request to provide an opinion
on the latter [4, p. 1]. Analyzing the changes in
the status of the Supreme Court of Ukraine, the
first stage marked the provisions of Part 5 of Ar-
ticle 13 of the Law of Ukraine “On Judicial Sys-
tem and Status of Judges”, which stipulates that
the conclusions regarding the application of the
rights, set out in the resolutions of the Supreme
Court of Ukraine, shall be taken into account by
other courts of general jurisdiction in the appli-
cation of such rules of the law. The court shall
have the right to withdraw the legal position set
out in the conclusions of the Supreme Court of
Ukraine, providing the relevant reasons [5, art. 13].
According to the experts’ opinion, this seems a good
solution in the system in which there is no doctrine
of binding precedent, but tries to ensure a consis-
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tent approach to the legal interpretation [4, p. 25].
The European experts say that a clear separa-
tion between procedural and substantive law in
the matter of competence of the Supreme Court
of Ukraine for reviewing decisions does not exist
anymore. The attention is also drawn to the fact
that according to Article 77 of the Law of Ukraine
“On the Judicial System and Status of Judges”, as
set out in the new edition, the judge of the Con-
stitutional Court of Ukraine retired may be elect-
ed as a judge of the Supreme Court of Ukraine
without making interviews or study of the judicial
dossier. This is contrary to the provisions of the
amended Law, which indicate the introduction of
competitive procedures for appointment of judges
as the general rule [4, p. 29].

So as of today, after considering all comments,
the powers of the Supreme Court of Ukraine shall
include the following:

1) Administration of justice in accordance with
the procedure established by the procedural law;

2) Analysis of the judicial statistics and summa-
rizing court practices;

3) Providing opinions on draft legal acts relat-
ing to the judiciary system, the judiciary proce-
dure, status of judges, enforcement of judgments
and other issues related to the functioning of the
judicial system of Ukraine;

4) Providing opinions about the presence or ab-
sence of features of state treason or other crime
in actions in which the President of Ukraine is ac-
cused of; At the request of the Verkhovna Rada
of Ukraine making a written appeal on the impos-
sibility of the President of Ukraine to perform his
powers for health reasons;

5) Appeal to the Constitutional Court of Ukraine
on the constitutionality of laws and other regula-
tions, as well as an official interpretation of the
Constitution and laws of Ukraine;

6) Ensuring the equal use of the rules of law
by courts of different specializations in accordance
with the procedure and in the manner established
by the procedural law;

7) Performing other powers established by law
[5, art. 38]

Due to the fact that the Venice Commission has
repeatedly stressed the need in amending the Con-
stitution of Ukraine, indicating that this is the only
way to bring all Ukrainian legislation to the Euro-
pean standards, on March 3, 2015 the President of
Ukraine P. Poroshenko signed a Decree by which
he approved the Regulation on the Constitutional
Commission, which shall develop proposals for im-
proving the Constitution of Ukraine and its chang-
ing for the purpose of meeting the current needs
of the society. According to the aforementioned
Decree the Commission shall perform the follow-
ing tasks:

1) Generation of the practice of implementation
of the rules of the Constitution of Ukraine and
proposals for its improvements, taking into account
the modern challenges and needs of the society;

2) Elaboration of the agreed proposals for mak-
ing a constitutional reform in Ukraine;

3) Ensuring broad public and professional dis-
cussion of proposals for making a constitutional
reform in Ukraine with the participation of the
leading experts in the sphere of the constitutional
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law and other spheres of law, in the sphere of the
social and political sciences, public figures, repre-
sentatives of public associations and international
organizations;

4) Preparation of the draft law (draft laws)
regarding amendments to the Constitution of
Ukraine according to the results of a broad public
and professional discussion;

5) Promoting the establishment of an effective
mechanism of interaction of state bodies, civil so-
ciety and international organizations on the prepa-
ration and implementation of the constitutional
reform in Ukraine;

6) Ensuring public awareness of the work on
the preparation of proposals for constitutional re-
form and its implementation [6, p. 3].

At the first meeting of the Constitutional Com-
mission held on April 6, 2015 it was decided to
establish three working groups, among which a
separate group is working on the issues of justice,
related legal institutions and law enforcement.

On July 21, 2015 the Chairman of the Verkhov-
na Rada of Ukraine, Chairman of the Constitution-
al Commission of Ukraine Volodymyr Groysman
provided the Venice Commission with the draft
amendments to the Constitution of Ukraine in
terms of justice, proposed by the Working Group
of the Constitutional Commission on the issues of
justice and related legal institutions and invited it
to prepare an opinion on these changes [7, p. 4]. On
September 10, 2015 V. Groysman appealed to the
Commission with a request to provide an opinion
on the worked-out version of the draft law, for
which an opinion was provided in October [8, p. 2].
According to the proposed changes the legal status
shall be defined as follows: the Supreme Court of
Ukraine is the highest court in the judicial system
of Ukraine [7, p. 19], but nevertheless the system
of the specialized courts with their respective su-
preme courts shall be kept. Although the Europe-
an Commission for Democracy through Law re-
peatedly stressed the need to unify the system of
courts of general jurisdiction and transformation
of high specialized courts in units of the Supreme
Court of Ukraine (as an exception, it selects only
the Supreme Administrative Court of Ukraine), it
shall take such a decision of the Ukrainian author-
ity [8, p. 11].

In our opinion, the fears of the European Com-
mission about collisions in solving cases or conflicts
between courts which may appear as a result of
the presence of specialized courts are premature.
As examples of the successful functioning of spe-
cialized courts we can note France and the Federal
Republic of Germany. There are commercial tri-
bunals, Councils of Pryudomiv, tribunals on social
insurance, and parity tribunals for land lease and
tribunals for maritime trade in France. In the Fed-
eral Republic of Germany — courts for labour cas-
es, administrative courts, courts for social affairs
and the courts for financial issues. Consequently,
we consider that remaining in Ukraine special-
ized courts is a good solution which has historical
grounds [9, p. 10-11, 124-125].

The experts of the Commission say that the
proposed changes shall be generally positive and
shall deserve support. Their adoption shall be an
important step towards the creation of a truly in-
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dependent judiciary system in Ukraine. The Ven-
ice Commission shall approve and shall be ready
to provide further assistance to the Ukrainian au-
thorities, if the latter appeals with the relevant
request [7, p. 55, 57]

Conclusions and research prospects. Using the
help of the experts the European Commission for
Democracy through Law shall be an additional
mechanism to ensure democracy and the rule of
law in our country. The process of preparing the
conclusions by the experts of the Commission shall
be diligent and coordinated work, so their conclu-
sions shall be viable, reasoned and recommended
for implementation. In our opinion, taking the com-
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ments of the Commission and elimination of errors
made before in the preparation of the draft laws
shall be an essential part of the legislative process.

For the long years of existence of the Supreme
Court of Ukraine it is today when its status cor-
responds to the legally enshrined status of a “su-
preme court”. We believe that the comments of
the European Commission for Democracy through
Law had a positive effect on the position of the
Supreme Court of Ukraine in the judicial system
of Ukraine. We hope that in the future there will
be further changes in its work taking into account
the opinion of experts of the European Commission
for Democracy through Law.
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Hemenayr M.O.
Harionanbanit yHiBepcurer «OnecbKka IPUANIHA aKageMia»

PEKOMEHJAIIIT €BPOIIEVICHBKOI KOMICIT 3A TEMOKPATIIO YEPE3 ITPABO
MO0 CTATYCY BEPXOBHOTI'O CYY YKPAIHU

Amnoranisa

€BpomeiicbKa KOMicia 3a JeMOKpaTiio Yepes IIpaBo 3a Yac CBOTO iCHYBaHHA HalyJa HaA3BUUYAHOI moBaru
cepen mepikaB CBiTy. YKpaiHa IIMPOKO BMKOPMCTOBYE JOIIOMOrY IIbOro opraHy. Kowmicia HeomHOpasoBo
BIMCJIOBJIIOBAJIA PEKOMeHAAIlil o0 cynoBoi cucremMu YKpainmu, y Tomy 4dncai cratycy Bepxosaoro Cyny
Yxpaiun. Ila craTra npucBsAdeHa BIJIMBY peKOMeHAalliil €BpomelicbKoi Kowmicii 3a meMokpaTiio uepes
mpaBo Ha craryc BepxoBHoro Cyny Ykpaium. AnHaisizyioTbcsa 3MiHM, AKi BiKe B HbOMY BimOyincsa ta
peaJizalia AKUX Ile NJaHy€e€ThC.

KaouoBi caoBa: cynoBa cucrema, BepxoBuuit Cyn Ykpainm, €Bpomerlicbka KOMicisg 3a JeMoOKparTiio yepes
IIpaBoO, PEKOMEeHIallifA, KOHCTUTYIIVHI 3MiHN.
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Hanyonasnbuelil yHuBepcurer «Opecckas I0puandecKas akageMus»

PEKOMEHJAII EBPOIENICKOJ KOMICCUN 3A TEMOKPATHIO
YEPE3 IIPABO O CTATYCE BEPXOBHOTI'O CYJIA YRPAVIHDBI

AnHOTaUA

EBpomerickasa komuccusa 3a AEeMOKPATMIO depe3 IIPaBO 33 BPEMsA CBOErO CyLIECTBOBAaHUA IIpuodpesa 3HAUM-
TeJIbHOE yBajKeHMe Cpey rOCyJapCcTB Mupa. YKpauHa IIMPOKO JMCIOJb3yeT IIOMOIIL 3TOro opraHa. Kommc-
CUA HEOTHOKPATHO IIPENOCTaBJANA PEKOMeHIaIMn 1o cynebHOoll cucTeMe YKpauHbBL, B TOM YHUCJE O cTaTyce
BepxoBroro Cyna YkpamHbL OTa CTaThdA IMIOCBAILIEHA BJIMAHUIO peKOMeHAaluii EBpomerickoi xommccuy 3a
JIEMOKPATHIO uepes MpaBo Ha cratyc BepxoBuoro Cyna YkpamHbl. AHAJIM3UPYIOTCA M3MEHEHNs, KOTOphle B
HEM y’Ke IPOMBO0IILIN M peannsdaisa KOTOPBIX ellé IJIaHNPYeTCH.

Karouesrle cioBa: cynebuasa cucrema, Bepxosublii Cyn Yrpanusl, EBporneiickas koMuccus 3a JeMOKPaTHIO
Uepes IIpaBo, PeKOMEHaIMsA, KOHCTUTYILIMOHHbIE I3MEeHEeHN .
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THE INFORMATION FUNCTION OF THE MODERN STATE

Dzevelyuk M.V.
National University «Odessa Law Academy»

The article focuses on the further study of theoretical and legal foundations of the information function es-
sence and determination of its place and importance in the modern state functions system in the context of
globalization and informatization of society. The author researches the phenomenon of the modern state in
connection with certain state-legal changes in the world and provides a definition of the "modern state". Some
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ormulation of the problem. The main fea-

ture of a modern society is the growing role
of information, informational relations and infor-
mational space, which is an essential part of all
internal and external processes in public life, thus
their regulation is one of the priorities of a state.

At different stages of historical development of
a state major trends and types of public activi-
ties arise according to social needs that arise and
are formed as the tasks of a state. These major
trends and types of public activities are tradition-
ally called functions of a state.

It is generally accepted that the modern state
functions are the most general and stable direc-
tions of its activities aimed at solving key social
problems. Such directions are determined by do-
mestic and international legal order and are legiti-
mated by society [6, p. 321].

Recently, the nation-state is increasingly en-
gaged in global issues such as informational, en-
vironmental, cultural et al. These processes de-
termine the rise of new functions. The impact of
globalization is so significant that we can see the
formation of a new reality, marked as "modern
state" and a new understanding of its effective
functioning. The image of the modern state is of-
ten replacing the image of a nation-state with its
outdated features and functions [7, p. 6]. Therefore,
first of all we have to determine what the modern
state is and what its main features are, and only
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then we can describe the main areas of its activi-
ties using the example of information function.

Globalization greatly enhances the role of in-
formation in society, causing many active discus-
sions among scientists in different fields of knowl-
edge. The speed of its spread, the lack of any real
mechanisms of its spread and cross-border nature
of its communications updates the information
function of state, which has become the subject
of research recently. This is due to the fact that
the Soviet theory of state and law considered in-
formation activities of the state as a political and
legal framework of existing ideology [13, p. 66].
A push to the research of information function was
democratic transformation in the late 80s — early
90s of the twentieth century and the proclamation
of the principle of transparency. However, the at-
tention of scientists and legislators focused mainly
on issues of the freedom of speech, the right to
freedom of expression and belief, freedom of me-
dia [3, p. 22].

Analysis of recent researches and publica-
tions. At the present stage of the theory of func-
tions study, which is a critical reconsideration of
many previously developed general theoretical as-
pects of this category, there is still no common
approach for their understanding. Among the re-
cent studies are noteworthy developments of do-
mestic and foreign scientists as Yu. M. Oborotov,
E. A. Dzhurayeva, P. Klymentyev, O. M. Loschyhin,
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T. A. Kosteckiy, L. R. Nalyvayko, V. F. Pohorilko,
V. V. Simutin, O. Yaremenko, F. Fukuyama and
others.

Objective of the article is the determination of
the modern state and further research of the the-
oretical and legal foundations of the information
function, research of innovations in information
relationships such as "e-government" and deter-
mining the place and importance of information
function in the modern state functions system. The
study of these problems and the category of "in-
formation function of the state" will contribute, in
our opinion, to the enrichment of the national legal
doctrine of such complex concepts as "functions of
the modern state" and will improve the classifica-
tion of functions of the modern state.

Presentment of the main material. First of all,
let’s discuss what the modern state is. The catego-
ry “modern state” has not been sufficiently stud-
ied in jurisprudence because this category is very
dynamic. It should be noted that the term "modern
state" is closely akin to the criteria of time and
is not constant. Each age has been "modern" and
for each period of time there is a certain type of
state that is "modern". Therefore, analyzing the
phenomenon of the modern state, it is appropriate
to outline its main features nowadays.

Several authoritative sources use only a com-
mon phrase to describe the modern state: "the
modern type of state is a democratic, social, le-
gal state" [11, p. 179]. There are many scientific
researches of the concept of "modern state", but
they are incomplete. Different scientists are ex-
ploring this category using different criteria. That
is why we must determine our own criteria.

First of all among the classic features of the
state — nation, territory and state power, we
highlight such an important feature of the state
as its recognition by other states and internation-
al community [7, 7]. The moment of international
recognition has legal importance and defines the
transformation of the existing nation-state into the
modern state.

The modern state must create the proper con-
ditions that would guarantee the realization of
human rights and contribute to the restoration of
violated rights. For the modern state, the main so-
cial value is a person's life and health, honour and
dignity, his rights and freedoms, their protection
and implementation. Thus, consolidation and im-
plementation of human rights is normative-legal
assessment of the quality of the modern state.

An important criterion of the modern state
is stability, which indicates the possibility of the
state to exist and survive despite destabilizing ex-
ternal (natural disasters, war, economic sanctions)
and internal (inter-ethnic conflict, separatism, rev-
olution) changes [8, p. 25]. The stability of the state
is achieved through the integrity of the political
system, the legitimacy of the government, the ef-
fectiveness of state institutions and the rule of law
and security, and value orientations, depending on
the mentality and traditions of the state [8, p. 27].
The value of any state has to be connected with
its stable existence. The issue of the state stability
is associated with such an important criterion for
the modern state as the division into strong and
weak, as expressed through their actual degree of

49

independence and ability to maintain its existence
[14, p. 42].

The modern state should be open to the dia-
logue of legal cultures and participate actively in
global communication process [7, p. 9]. No state can
exist without the active cooperation with the in-
ternational system today, and the state openness is
the constitutive element of the statehood.

So, based on the mentioned main criteria, we
are able to provide the concept of the modern
state. The modern state is a legal, stable, strong,
communicative, economically and spiritually stable
institutional system of legitimate, legal and legal-
ized government power in a society operating on a
particular territory, which main task is to ensure
and protect human and civil rights and freedoms.

Informatization processes in a society is an im-
portant feature of the modern state. It can influ-
ence state-legal life differently. On the one hand
information opens new horizons to the state, mak-
ing it open and communicative, increases the role
of information in all areas of human existence. In-
ternet has already been acting as one of the tools
of political activity and as a convenient way of
public activity display [10, p. 111]. On the other
hand, this allows individuals to achieve the infor-
mation interests beyond the state, which causes
problems for traditional institutions of the state
and its functions. Such negative effects cause the
erosion of the sovereignty of the nation-state. It
also causes the problem of information sovereignty
and information security.

In this context, there is a need for the theoret-
ical-legal reconsideration of the state functional-
ity in the relevant processes and determination of
the mechanisms of the state functions' realization.
Accordingly, the information function research will
provide the opportunity to implement effectively
public information policy of the modern state.

Controversial point in the study of this concept
is that the concept of information function is un-
der development and there is no unity among sci-
entists on the issue of this function understanding.
For example, O. F. Skakun considers information
function of the state as an organization and sup-
port of the system of acquisition, use, distribution
and storage of information, access to a wide range
of high tech software (computer network with
file servers) [11, p. 134]. N. M. Krestovskaya and
L. G. Matveeva consider information function
as an organization and support of the system of
acquisition, use, distribution and storage of in-
formation [5, p. 115]. Among the latest research
noteworthy is the author's definition of informa-
tion function by O. P. Klymentyev given in his
thesis. He has defined information function as an
independent and priority direction of the state
information policy, carried out through informa-
tion means to achieve information sovereignty,
free and safe information development of the in-
formation society within a particular state. It in-
cludes protection of information rights, freedoms
and legitimate interests of human and citizen,
while acting as an information form to achieve
the objectives of society and the state in other
most important areas of social life [4, p. 4].

So, summarizing a number of existing doctrinal
definitions in our opinion we should prefer the lat-
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ter as the most complete, covering the main fea-
tures of this function.

This makes it possible to determine the nature
of information function, which is to organize and
ensure the system of creation, collection, acquisi-
tion, distribution, storage, use, protection and se-
curity of the information. It involves active par-
ticipation of the state, through its representative
bodies in the development of the world information
space, establishment of the information resources
use regime based on equal cooperation with other
states through an appropriate information policy.

Another very important moment in the infor-
mation function study is to determine its place in
the functions system of the modern state. Not all
scientists allocate information function as an inde-
pendent one. For example, A. Vengerov, one of the
first lawyers who explored the information func-
tion of the state, considered it as an activity of the
fourth power — the media. V. F. Pohorilko refers
information function to the basic functions of the
state [13, p. 67]. O. F. Skakun considers information
function as the internal function — an organiza-
tion and support of the system of acquisition, use,
distribution and storage of information, access to
a wide range of high tech software, and external
function — participation in the development of the
global information space, establishment of the in-
formation resources use regime based on equal co-
operation with other states through an appropriate
information policy [11, p. 135].

According to classic classification of state func-
tions, depending on their role in the society, they
are divided into basic — areas of the state activity,
without which it will not properly function and
develop, and auxiliary — the constituent elements
of the basic functions, which cannot separate-
ly disclose the nature of the state [2, p. 15]. The
mentioned separation can be considered a relative
one, because nowadays each country does not exist
in isolation from the others, and according to the
principle of cooperation in international law, enters
into certain relations with other countries and we
cannot implement basic functions separately from
auxiliary ones. This can be seen in the example of
information function — it can act as a basic function
because its display inside and outside the country
is permanent and cannot be a temporary one.

In modern science we can observe a tendency
to abandon the classification of state functions, de-
pending on the scope of impact and implementation
on internal and external, as they both are closely
linked, acting in a certain unity, complementing
each other, because today any state is character-
ized by the general functions carried out within
the country and abroad. It should also be remem-
bered that foreign policy of any state is a logical
extension of domestic policy and domestic policy,
as well as legislation can not contradict interna-
tional law, ratified by the legislation of Ukraine.

Another criterion is the division of state func-
tions, depending on the period of their perfor-
mance, into constant ones — performed during the
lifetime of the state and temporary ones — per-
formed over a period of existence of the state or
associated with a specific factor [2, p. 16]. By this
criterion information function can be attributed to
both types because the ensuring of the right of
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public access to information (legal, environmental,
etc.) is permanent.

In our opinion, one of the key points in the
study of the theory of functions of a modern state
should be revision and improvement of existing
classification of state functions based on conflict
points.

It is said that information function is performed
by all public authorities. For example, one of the
Verkhovna Rada of Ukraine authorities is to deter-
mine the principles of domestic and foreign policy.
In this regard, the information function directly can
be realized through appropriate rules on external
and internal information policy [12, art. 85, it. 5].
The Cabinet of Ministers of Ukraine has the au-
thority to conduct domestic and foreign policy,
take steps to ensure the defence capability, nation-
al security of Ukraine (information security) and
public order [12, art. 116, it. 7].

Further proof of information functions realiza-
tion by all public authorities is actively implement-
ed in the world concept of "e-government", the
essence of which is the active use of information
technology by all public bodies in their daily activ-
ities [10, p. 111].

The Cabinet of Ministers of Ukraine considered
and approved the concept "of e-government" in
Ukraine in December 2010. The proposed concept
of "e-government" defines the purpose, the basic
objectives, priorities, stages of building "e-govern-
ment" in Ukraine until 2015, and expected effects
of its implementation. The concept is the basis for
the further development strategy for "e-govern-
ment" in Ukraine, program documents on imple-
menting "e-government”, the Law of Ukraine "On
the development of e-governance". "E-govern-
ment" is one of the tools of the information soci-
ety, the implementation of which will contribute to
the creation of conditions for open and transparent
public administration. Taking into consideration
everything mentioned above, the question arises
as to clarification of "e-government" nature.

In accordance with the provisions of the Con-
cept, the "e-government" is a form of organization
of public administration that promotes efficien-
cy, openness and transparency of state and local
government using information and telecommuni-
cations technology to create a new type of state,
focused on the needs of citizens. The main com-
ponent of "e-government" is the "e-government"
infrastructure as a single interagency automated
information interaction of state and local govern-
ments among themselves and with citizens and
economic entities [1, p. 3-4]

Nowadays e-reorganization of public adminis-
tration is causing tremendous interest worldwide.
Canada, United Kingdom, Sweden, Denmark, Nor-
way and Costa Rica, Qatar, United Arab Emirates,
Latvia, Estonia, Czech Republic and many other
countries are developing or creating "e-govern-
ment".

According to the research, the idea of "e-gov-
ernment" is one of the most controversial, key
aspect of debates is the fundamental question of
the fate of governments and the state in general
Today there is a growing number of supporters
of the opinion that the implementation of infor-
mation technology in public administration will
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enable to optimize everything quickly, to reduce
maintenance costs of the state and to accelerate
the cooperation between public authorities and the
citizens. The most significant argument in favour
of "e-government", suggested by its supporters, is
increasing transparency and openness in govern-
ment by switching to a new level of feedback both
from citizens and business [9, p. 69]. Thus e-gov-
ernment is an adaptation of governance to the new
conditions of social development, which includes
the direct services provided by the state through
its bodies to its citizens, and interaction between
them, in particular thanks to the support and im-
plementation of feedback system (citizen — gov-
ernment — citizen and vice versa) using modern
information technologies in communication.

Thus, the purpose of information functions of
the state is to create organizational and legal op-
portunities for access to public information for
all interested actors. One of the implementation
means of such an objective is the introduction of
the "e-government" concept in Ukraine, which will
be one of the steps to ensure transparency and
openness of public authorities. It is important for
democratic society that the public have access to
information of public importance issues, because it
will strengthen public confidence in government.

Nowadays, over 90 countries have already ad-
opted and implement the right of access to pub-
lic information by fixing it in their constitutions
or creating special laws that provide the ability
to use this right in practice effectively. Current-
ly, laws on access to public information have been
adopted in almost all the European Union, except
Cyprus, Malta and Luxembourg, where the access
to government information to the public has al-
ready been given in practice [9, p. 71]. However,
some states, including Ukraine, only started this
process, in which a special role is given to ensur-
ing the right of access to public information at the
appropriate level. Thus, the adoption of the Law
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of Ukraine "On Access to Public Information" on
13 of January 2011 was an important step towards
the fulfilment of a number of international legal
obligations by Ukraine.

So, the research leads to the following conclu-
sions: global changes indicate that the image of the
nation-state is gradually replaced by the image of
the modern state that meets the criteria of inter-
nal and external public activities nowadays. In con-
nection with it the information function is under
development and formation too. There are many
controversial issues that require further study, but
modern scientists take pretty confident steps.

The main priority of information function im-
plementation within the state is to create optimal
conditions for the realization of the legitimate in-
formation interests, their self-organization and
interaction within the information society, to en-
sure optimal functioning of the institutionalized
elements of the information society in the most
important areas of social life.

However, the external side of information func-
tion aims to use power resources more or to influ-
ence the nature of its institutions in the state in-
terests in the sphere of international relations and
international security. This allows us to distinguish
the internal and external aspects of information
function and to assert erosion of the boundaries
between internal and external functions of the
state in general.

Information function of the state at the current
stage of development of Ukraine occupies a key
position among other functions of the state, but
at the same time is interrelated with them. The
formation of information function of the state, as
the primary and independent one, is caused by the
intensive development of information society, the
need for ensuring and adoption of legal acts in the
information sphere. So we should explore such di-
rection of the state activities as information func-
tion because its importance is growing each day.
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The substance of the right to freedom of travel — as an individual’s constitutionally enshrined and guaranteed
by state possibility to travel freely and choose his/her place of residence at his/her discretion, to leave and
enter the territory of Ukraine was examined. The questions of providing benefits in issuing visas to members
of religious organizations were considered. The specifics of the procedure of applying to consular offices of
the EU member countries and the prospects for the introduction of a visa-free regime for Ukrainian citizens
were investigated. The question of the European Union strategy for the introduction of a visa-free regime
for Ukrainian citizens was studied.
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he relevance of the research is confirmed visas to members of religious organizations and
by the insufficient extent of investigations the prospects of introducing visa-free regime for
on the problem of providing benefits for issuing Ukrainian citizens.
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Analysis of Recent Achievements and Publica-
tions. Outstanding Ukrainian and foreign scientists
have repeatedly investigated issues related to the
creation of the European Union, its system of legal
rules and the integration of Ukraine into the legal
framework of the European Union.

Theoretical basis of the study of these issues
were laid in the works of such professionals in
the field of general theory of law as M. Oborotov,
P. Rabinovich and M. Azarkin, as well as the spe-
cialists in administrative law V. Averyanov, E. Do-
din, S. Kivalov, and L. Bily-Tiunova. Attention is
drawn to the studies carried out by such scholars
as M. Arakelyan, A. Vishnyakov, A. Baev, V. Vasi-
lenko, L. Gritsaenko, I. Gritsyak, B. Gubsky, S. Gu-
sevsky, P. Demchuk, and V. Denisov.

Aspects of the problem, not previously consid-
ered. This paper discusses the issues of privileges
for issuing visas to members of religious organiza-
tions, the specifics of submitting documents to the
consular offices of the member countries of the
European Union, and the prospect of a visa-free
regime for Ukrainian citizens in the light of the
strategy of the European Union.

The purpose and objective of the article was to
study the question of issuing visas to members of
religious organizations, the prospect of a visa-free
regime for Ukraine to EU countries, and the sys-
tem of scientific views and research on this topic.

Presentation of the basic material. A person’s
legal right to travel belongs to human rights of the
first generation, which embody the liberal-demo-
cratic values founded on the study of natural in-
nate human rights, formulated in the early period
of bourgeois revolutions. This right is an essential
element of individual freedom,; it is directly related
to other rights and freedoms and is a necessary
condition for their realization. The right to free
travel is one of the most significant manifestations
of individual freedom and is a prerequisite for the
realization of such rights and freedoms, as the right
to work, the right to free exercise of one’s abilities
and security of person, to health protection and
medical care, to education. The right to freedom of
travel is the basis for a full human activity.

The freedom of travel and choice of one’s place
of residence as a human right to travel freely
throughout a country, to choose one’s place of res-
idence or stay, to leave the country and return
to it, is one of the fundamental individual human
rights, which are included in the Universal Decla-
ration of Human Rights adopted by the UN Gen-
eral Assembly in 1948 [1].

The constitutional recognition of the right to
freedom of travel in the modern Ukraine [2] and
its further specification in the legislation were the
embodiment of democratic reforms in the country.
This right is an essential element of the individual
freedom; it is directly related to other rights and
freedoms and is a necessary condition for their im-
plementation.

Article 24 of the Law of Ukraine “On the Free-
dom of Conscience and Religious Organizations” [3]
regulates the issues of international relations and
contacts of religious organizations and believers.
It states that religious organizations and believers,
alone or together with others, have the right to
establish and maintain international relations and
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direct personal contacts, including travel abroad
for pilgrimage or participation in meetings and reli-
gious activities. In accordance with the law in force,
the participants of these contacts and activities are
allowed to acquire, receive and carry with them
religious literature and other informational materi-
als of religious content. Religious organizations may
send citizens abroad to study at religious schools
and invite foreign nationals for this purpose.

Cooperation between the European Union and
Ukraine in the direction of the freedom of travel
in the context of signing the Association Agree-
ment and visa-free regime for Ukrainian citizens
travelling to the member states of the EU is based
on: supporting the development of the Ukrainian
system of personal data protection; developing the
necessary legislative and institutional framework
in the field of migration management; continuing
the visa dialogue, developing relevant conditions
for the implementation of a visa-free regime be-
tween Ukraine and the European Union in long-
term perspective; ensuring full implementation of
the Agreement between Ukraine and the EU on
visa facilitation and readmission of people; devel-
oping, implementing and improving policies, the
legal framework and procedures of integrated bor-
der management. The harmonization of Ukrainian
laws with the EU laws on the travels of persons
should primarily be carried out in the direction of
achieving a visa-free regime with the EU.

The agreement between Ukraine and the EU
on visa facilitation was signed on June 18, 2007
(entered into force on 1 January 2008) [4].

On July 23, 2012 in Brussels, an agreement was
signed between the EU and Ukraine on amend-
ing the Agreement between Ukraine and the EU
on visa facilitation. This agreement established the
right to a simplified issuing of free, multiple-entry
visas to members of religious organizations.

To receive religious visas, the members of reli-
gious organizations must submit the following doc-
uments to the EU countries consular offices:

- A written application of the religious organi-
zation registered in Ukraine, stating the purpose,
duration and frequency of trips;

- Information on the person's affiliation to the
religious organization.

The document confirming the registration of
religious organizations in Ukraine is an extract
from the Unified State Register of Legal Entities
and Physical Persons — Entrepreneurs, which con-
tains information that the organizational and legal
form of the legal entity in question is a religious
organization.

On July 23, 2012 in Brussels, an agreement was
signed between the EU and Ukraine on amend-
ing the Agreement between Ukraine and the EU
on visa facilitation, the key element of which was
the provision on the perspective of introducing a
visa-free regime for Ukrainian citizens.

The Action Plan Ukraine — the EU in the field
of justice, freedom and security, in force since 2001
and revised in 2007, creates a general framework
for cooperation between Ukraine and the EU in
the field of justice, freedom and security.

The Action Plan, in particular, provides for the
introduction of biometric passports, retirement of
passports that do not meet the standards of ICAQO,
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strengthening of the measures to combat illegal
migration, improvement of border management,
bringing of the legislation and asylum policies in
accordance with international standards in this
field, etc. After Ukraine fulfils all the criteria of
the Action Plan, the European Commission, ac-
cording to the legislative procedure provided for
in the Treaty on the Functioning of the European
Union (“Treaty of Lisbon”), will make a propos-
al to the European Parliament and the Council to
abolish the visa regime for short trips of Ukrainian
citizens (holders of biometric passports) by amend-
ing the EU Regulation Ne 539/2001.

To date Ukraine has fulfilled 18 of the 54 recom-
mendations of the European Commission regarding
the receipt of a visa-free regime. This was men-
tioned by the Foreign Minister of Ukraine Pavlo
Klimkin during an hour of questions to the gov-
ernment [5]. The Foreign Minister also expressed
his hope that the final, 6th report of the monitor-
ing mission on the implementation of the Action
Plan to liberalize the visa regime with the EU by
Ukraine expected on December 15, 2015, will be
positive. P. Klimkin is confident that Ukraine may
get a visa-free regime with the European Union
in late summer — early autumn, 2016 [6]. He noted
that currently the laws adopted by the Verkhov-
na Rada are under examination in the European
Union, as well as in the FATF.

Fulfilling the requirements of the EU to
Ukraine, the Ukrainian Parliament in November
2015 adopted a number of laws, including the an-
ti-discrimination amendment to the Labour Code,
the limitation of the Security Service powers, laws
concerning the arrest of property, the special con-
fiscation, the establishment of the Agency for re-
turn and management of assets acquired by illegal
means, and others.

The anti-discrimination amendment to the La-
bour Code introduced by the Verkhovna Rada of
Ukraine provides for the prohibition of any dis-
crimination in employment, in particular the vi-
olation of the principles of equality of rights and
opportunities, direct or indirect restriction of the
rights of employees based on race, colour, political,
religious and other beliefs, sex, gender identity,
sexual orientation, ethnic, social or foreign ori-
gin, as well as discrimination, which concerns the
age, health, disability, suspicion or the presence
of HIV/AIDS, family and property status, family
responsibilities, place of residence, membership in
trade unions and other associations of citizens, par-
ticipation in a strike, etc. [7].

The Draft Law on Amendments to the Criminal
and Civil Codes of Ukraine concerning the improve-
ment of the institute of special confiscation to ad-
dress the corruption risks in its application Ne2541a
provides that money and valuables that are in
bank accounts, or deposited in banks, other prop-
erty transferred by a person who had committed a
crime to a third party free of charge or in return for
a sum that is significantly below the market value,
is subject to special confiscation. The circumstanc-
es relating to a third party must be established in
courts on the basis of sufficient evidence.

The law says that the special confiscation can-
not be applied to the property, which is owned by
the purchaser [8].
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“Special confiscation should be applied to cer-
tain criminal offenses, which include corruption
offenses, violations associated with money laun-
dering, terrorism, and crimes in the sphere of drug
trafficking” — said the head of the Committee on
Legislative Support of Law Enforcement Andriy
Kozhemyakin.

According to the head of the Committee on
Legislative Support of Law Enforcement Andrei
Kozhemyakin, the government proposed to ex-
pand the institute of special confiscation; however,
after the Committee had carefully worked over
the provisions of the European Union directives to
freeze the confiscation of the proceeds of crime, it
came to believe that the requirements of special
confiscation do not apply to all crimes.

“It must be applied to certain criminal offenses,
which concern corruption offenses, violations asso-
ciated to money laundering, terrorism, and crimes
in the sphere of drug trafficking” — said Kozhe-
myakin [9].

Deputies approved the bill Ne2542a, amending
the Code of Criminal Procedure concerning the
specification of investigative jurisdiction of the
pre-trial investigation [10].

The document allocates criminal cases between
different law enforcement agencies. It takes into
account a number of recommendations of the Eu-
ropean Commission, in particular — on the elimina-
tion of jurisdiction duplication and the

Elimination of alternative jurisdiction for ter-
rorist offenses (they are investigated by the SSU).

The draft law also limits the power of the Secu-
rity Service in the investigation of crimes against
national security.

The document was adopted in the framework
of implementing the European Union recommen-
dations for the prevention of organized crime and
fight against it. The document limits the powers of
the Security Service to conducting the pre-trial in-
vestigation and exercising criminal proceedings in
criminal offenses in the sphere of national security
and defence, as well as those related to terrorism.

The Parliament of Ukraine adopted the bill
No2540a, which authorizes the seizure of assets,
which may be instruments or evidence of crime, or
were obtained by criminal means [11]. The purpose
of this arrest is to ensure criminal proceedings, to
ensure a civil suit in a criminal proceeding, and to
ensure confiscation or special confiscation. Accord-
ing to the law, the goal of the seizure is to avoid
the opportunities to hide, damage, or destroy the
property in question.

The property which can be arrested includes
assets owned, used or disposed of by the suspect,
accused, convicted, third parties, or juridical en-
tities, to which the norms of criminal law can be
applied.

The Verkhovna Rada voted for the creation
of an agency for the return and management of
assets acquired by unlawful means [12]. The bill
No 3040 “On the National Agency of Ukraine for
the Identification, Investigation and Management
of Assets Derived from Corruption and Other
Crimes” was developed by the Ministry of Justice
with the participation of the Prosecutor General
The Agency will only keep the arrested assets and
manage them through representatives selected by
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competition. The disposal of the arrested property
will be carried out only by court order or on the
request of the owner in the cases under Article 100
of the Criminal Procedure Code (if, for example,
the property is perishable). The arrested property
will be disposed of only in accordance with the
provisions of the Criminal Procedure Code.

Ukraine must implement a number of judicial
and human rights reforms before its citizens will
be granted a visa-free regime with the EU. This
was stated by the President of the European Com-
mission, Jean-Claude Juncker in his letter to the
President of Ukraine Petro Poroshenko [13].

“The progress in the implementation of reforms
in the fight against corruption remains one of the
key priorities in order to achieve a visa-free regime
with the EU for Ukrainian citizens” — said Junck-
er. According to him, Ukraine also has to change
its labour laws to prohibit discrimination based on
sexual orientation and to establish an agency for
returning confiscated assets.

Conclusions. The Law of Ukraine “On the Free-
dom of Conscience and Religious Organizations” pro-
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vides that religious organizations and believers, alone
or together with others, have the right to establish
and maintain international relations and direct per-
sonal contacts, including travel abroad for the pil-
grimage, participation in meetings and religious ac-
tivities, as well as for training at religious schools.

The freedom of travel and choice of the place
of residence is a natural and inalienable liberty,
which belongs to everyone from birth, is recog-
nized by the international community and is fixed
by all the fundamental international instruments
on human rights.

On July 23, 2012 in Brussels, an agreement
was signed between the EU and Ukraine on the
amendments to the Agreement between Ukraine
and the EU on visa facilitation. These agreements
establish the right to a simplified registration of
free visas to members of religious organizations.

The adoption of bills of the visa-free set by
the Verkhovna Rada brings Ukraine closer to the
full implementation of the Action Plan on the visa
regime liberalization for Ukrainian citizens with
the EU.
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BUIi3] 3A MESKI YKPATHI YJIEHIB
PEJITINHNX OPTAHI3AIIN: IIPOBJEMI TA IIEPCIIEKTVBU
3ATIPOBAYKEHHA BE3BI30BOT'O PEKVMY NJId YEPAITHU

Amnorarisa

HocraimxeHo cyTHicTh mpaBa Ha cBOOOAY IepecyBaHHA — fK KOHCTUTYIIHO 3aKpimnjeHoi i rapaHTOBaHOI
JlepeKaBOI0 MOSKJIMBOCTI iHAMBiNA Ha CBilt po3cyn BiIbHO mepecyBaTucs, BUOMpaTy Micue nepebyBaHHA i mpo-
SKMBaHHA, BIIBHO BUIKAKATK 1 B'IKIKaTH Ha TepuTopilo YKpainu. PoariasHyTo nuTaHHA HaJaHHA HiJIBT HA
0pOpMIIEHH Bi3 AJIA YJIEHIB peJiriiiHNX opraHisariiii, BU3HaueHO crenndiky Ipornenypy HaJaHHA TOKYMEHTIB
JI0 KOHCYJIbCbKIX yCTAaHOB KpaiH useHiB €Bponeiicbkoro Coo3y Ta NepCcrIeKTUBY 3allpoBasKeHHA Oe3Bi30Boro
pexumy AJs rpoMansaH Ykpainn BusdeHo nuraHHsA cTpaTerii €sponelicbkoro Corwoay 11010 3allpOBaIKeHHs
0e3Bi30BOr0 pesKMMY [JIA TPOMAAH Y KpaiHu.

Kurouosi ciioBa: 6e3BisoBuit pesknM, Bisa, peJirifina opraHisaris, mpaBo Ha cBOOOY IIepecyBaHHA, KOHCYJIbChKI
YCTaHOBM, MIYKHAPOJHI 3B A3KIL.

Homuuna E.E.

Hanyonasnbuelll yHuBepcurer «Opecckas 10puandecKas akageMus»

BBIE3]l 3A IIPEJEJbBI YRPANIHBI YJIEHOB
PEJINTVMO3HBIX OPTAHU3AIINIL: IPOBJEMBI U IIEPCIIEKTUBBI
BBEIEHNA BE3BU30BOTI'O PEsRUMA JJ1d YRPAUHDBI

AHHOTAISA

VlccnemoBaHO CyITHOCTB IpaBa Ha CBODOAY MEPENBMIKEHMA — KaK KOHCTUTYIMOHHO 3aKpPEIJIEHHOM U ra-
PaHTMPOBAHHOI rOCYyZapCTBOM BO3MOXKHOCTM MHIVMBHMJA II0 CBOEMY YCMOTPEHMIO CBODOJHO IlepeaBUTaThCH,
BBIOMpATh MeCTO IMPeObIBAHUA U KUTEJBCTBA, CBOOOMHO BBIE3YKATH U BBE3YKATh HA TEPPUTOPUIO YKPAUHBL.
PaccMoTpeHbI BOIIPOCH! IIpeIOCTAaBJIEHNA JIbIOT Ha 0(POPMJIeHNME BU3 [JIA YJIEHOB PEeJIMIMO3HBIX OPraHM3aIinii,
ompezesieHa CIeIrKa IPoLeAypbl IPeIOCTaBIeHNA JOKYMEHTOB B KOHCYJIbCKYIE YUYPEIKIEeHNA CTPaH dje-
HoB EBponeiickoro Coo3a 1 mepCIeKTUBLI BBeIeHs 0€3BU30BOT0 PesKmMa IJA Ipaskaal Y KpanHbl V3ydeHbl
Bompockl crparernyu EBporeiickoro Corosa o BBeIeHNI0 DEe3BM30BOTO PEKMUMA [IJIA IPaskiaH Y KpauHbL.
Karoueprble ciioBa: 6e3BMB0OBBIN PEIKIUIM, BI3a, PEJIUTMO3HAA OpraHn3alysd, IPpaBo Ha CBOOOAY IepeaBIIKeHN,
KOHCYJIbCKIE YUPEsKIEeHN, MEKIYHAPOIHBIE CBA3M.
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SHORTCOMINGS AND SUGGESTIONS ON IMPROVING THE LEGAL COMPONENT
OF CRIME COMBATING MECHANISM IN THE FIELD OF ICT

Drobozhur R.R., Malyshev M.A.
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This research is devoted to the analysis of Ukrainian legislation in the sphere of crime combating in the cy-
ber-security field as well as studying of practice of law-enforcement authorities in this sphere. An effective
mechanism to combat crime in the sphere of information and communication technology (ICT) provides inte-
grated use of three approaches — engineering, organizational and legal. Legal approach is meant fundamental
and constitutive among these three approaches and its mechanisms are applied complexly with organizational
and engineering aspects. The sense of legal approach lays in creating normative basis for realization of other
two approaches. Consequently, it is the analysis of the legislative framework of crime combating in the sphere
of ICT makes it possible to explore the weaknesses of modern mechanisms of ensuring cyber-security more
deeply and identify the root cause of the problems of their inefficiency. The article presents detailed analysis
of national legislation in the information field in general and in the field of cyber security in particular, re-
veals some of its weaknesses and presents proposals for the elimination of these shortcomings.

Keywords: cybercrime, cyberspace, information and communication technologies, information security, infor-

mation protection.

Formulation of the problem. New historical
phase of civilization — the information so-
ciety — is gradually quickening, bringing not only
positive but also negative trends and phenomena.
According to statistics, Ukrainians increasingly use
all the achievements of the information age and
try to use all the features of electronic interaction.
Moreover, it is safe to say that today there are no
public or private institutions, which would not use
modern information and communications technol-
ogies — computer networks, databases, automated
system for ensuring production lines etc.

However, further development of modern in-
formation technologies and expanding of the field
of use of modern computer technologies gave a
start to the emergence of specific, complex type
of illegal activities where technical equipment and
computer information are subjects to unlawful in-
fringement or where computer equipment is an
instrument of its commission itself. We are talking
about crimes in the sphere of information and
communications technologies (ICT) or "computer
crimes" (cybercrimes).

However, even a superficial analysis of the
Ukrainian cyber-security sphere gives reason to
talk about a number of important problems that
hinder the creation of an effective system to
counter threats in cyberspace. These problems in-
clude primarily: terminological uncertainty, lack
of proper coordination of relevant agencies’ ac-
tivity, Ukraine's dependence on foreign software
and hardware, some difficulties concerning staff
recruitment to the relevant departments. Despite
the existence of a number of legal documents on
cyber security problems of the state, which are
in force, they do not cover the entire spectrum of
threats to the cyber-security of the state.

Analysis of recent researches and publications.
Certainly, the phenomenon of cybercrime was not
left unnoticed by scientists and different branches
of law. For example, dissertation researches on the
criminal aspects of crime in the field of information
technologies are scientifically substantiated by na-
tional researchers: D. S. Azarov, N. V. Karchevsky,

M. V. Pluhatyr, N. A. Rosenfeld etc. A significant
contribution to the study of investigation and
combating computer crimes made such leading
scientists T. V. Averyanova, B. V. Andreev, Y. Ba-
turin, R. S. Belkin, P. D. Bilenchuk, O. A. Baranov,
M. S. Vertuzayev, T. V. Varfolomeyeva, O. H. Voly-
evodz, V. A. Golubev, V. S. Tsimbalyuk and others.

Highlighting of previously unsolved aspects of
the problem. In our opinion, despite the theoretical
and practical importance of conducted and pub-
lished research, not enough attention is paid to the
study of the shortcomings and problems of com-
bating cybercrime in Ukraine.

The purpose of the article. The purpose of the
article is to examine possible solutions of problems
of crime combating mechanisms functioning in the
field of ICT. For this, it is necessary to identify
deficiencies in the legal, organizational and insti-
tutional mechanisms of combating cybercrime in
Ukraine and, accordingly, make proposals to elim-
inate shortcomings in the conceptual and termi-
nological aspects of law in Ukraine in the field of
cyber-security.

Statement of the basic material. Examination
of Ukrainian information legislation, which was
repeatedly carried out in recent years, including
representatives of the OSCE, indicates that the
legislative and normative basis of functioning of
information sphere in Ukraine generally meets
European standards. Although the formal side of
things does not cause significant concern, there is
an urgent problem of non-compliance of all the
subjects of information relations with established
legal norms , in particular — public authorities at
all levels. The level of legal culture of Ukrainian
citizens makes consider the situation from a com-
pletely different side to the European Union coun-
tries [1].

An important problem is certain inconsistency
of national legal policy in the information sphere.
A large number of legislative acts to address spe-
cific tactical tasks, meet personal or commercial
interests are often adopted without considering
the strategic goals and real conditions in Ukraine.
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For example, the attempts of revising legislation
to permit advertising of alcohol and tobacco were
very demonstrative.

Much of the issues in the information sphere’s
functioning is legally unsettled. This applies to in-
frastructure problems, media activity, information
and analytical agencies, etc. As an example, let us
analyze legislative provision of such an important
component of national information policy as infor-
mation transparency and openness in the function-
ing of state government and services. Ukraine has
formed a legal framework to ensure transparency
of state authorities. First of all, it is about the Con-
stitution of Ukraine (art. 3, 32, 57, etc.), the law
"On information”, "On the print media (the press)
in Ukraine", "On Television and Radio", "On the in-
formation agencies", "On State service "and so on.

The main drawback of the current legislation
it is passive nature — it was declared only the ne-
cessity of ensuring transparency of public author-
ities in response to the appeals of citizens or the
media. To obtain certain information, a citizen has
to prepare and submit to the institution a request
and expect a response within a month [2, p. 113].
As you can see from this, public authorities are, in
fact, absent in the information space. Cases when
the policy of the State is not reported to public
by itself but its opponents are frequent too. Then,
as the legislation of democratic countries means
active information activity, mandatory reporting
of the state authorities to the public, regardless
whether the appeals or requests for the provision
of any information were or not, obligatory, maybe
even a bit too active, informing citizens about the
ongoing activities of public authorities.

Another disadvantage of the current Ukrainian
legislation, particularly in the information sector
is its vagueness, a certain blurring of wording. In
fact, there is no identification of specific mech-
anisms for promulgation information, particular
documents that have to be published. The terms of
this activity has not been set yet, the legal norms
of strict appliance concerning financial and staff
provision [3].

The absence of legal regulation of international
information systems, for example — Internet, is a
significant problem. In particular, the lack of appro-
priate regulations creates certain problems for In-
ternet media and promotes their use in destructive
purposes. The development of information infra-
structure requires appropriate legislative support.

Returning to the issue of imperfection of mech-
anisms for combating crime in the ICT sphere, it
should also be noted that the use of such familiar
and rather widespread notion as "cybercrime" to
characterize a specific group of crimes attributed
to the so-called "cyber area" (crimes in informa-
tion technology sphere, computer technology sys-
tems and networks) needs some theoretical legal
understanding, in the first place — conceptual and
terminological analysis [4, p. 150]. The term "cy-
ber-crime" has gained rather wide usage in the
post-Soviet space without legal content. Not only
the problem of setting the ratio of "cybercrime"
with such concepts as "computer crime"”, "crime
in the sphere of computer information", "crime in
the field of computers usage", "crime in the sphere
of information technology", or with legal concept
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of " crime in the sphere of electronic computers
(computer) systems and computer networks and
telecommunication networks usage" remains un-
solved, but also conceptual definition of the place
of "cybercrime" in the system of illegal acts pro-
vided by national law. All this raises serious doubts
about relevance and possibility of legal defining of
cybercrime and its introduction as a separate type
of crime by criminal law. The way of solving this
problem is thorough general theoretical under-
standing of the content of the concept of "cyber-
crime", which is provided the prefix "cyber", tak-
ing into account axiological, etymological, semantic
features, as well as the history of emergence and
development of the cybercrime phenomenon. The
said issue relates to a number of problems of form-
ing the concepts and terminology apparatus of cy-
ber security field and it must be resolved compre-
hensively [5].

Another manifestation of conceptual and ter-
minological problem is loan nature of the "cyber-
crime" concept with a certain content laid on it by
international legal acts, including the Convention
on cybercrime, created by states with different
types of legal systems and different understand-
ing of the "crime" concept. The understanding of
cybercrime provided by them is quite generalized
and abstracted from the legal system of particular
state and cannot fully meet its features that addi-
tionally raise the problem of the legal implemen-
tation [6, p. 434].

Taking into account high level of latency of cy-
bercrime, which causes secrecy of real volumes of
its negative consequences, the possibility of using
such criteria as the amount of public damage or
degree of public danger as determining during the
classification of offenses in the cyber area is ineligi-
ble. Besides, the issue of separating "cyber offense"
as the type of crime was almost never considered
[7, ¢ 75] leaving out of a public-legal response the
significant number of actions that does not cause
much social harm alone and, accordingly, may not
be qualified as "crimes" but in the mass create a
public danger. Among them, it may be a latent
form of cybercrime, which also remains without
adequate response.

The last problem can be further intensified
by the novels of the Criminal Procedure Code of
Ukraine that initiates the introduction of a new
kind of offenses for the legal system for Ukraine —
criminal offense, which in the future will have its
own regulation of substantive criminal law.

Possibilities to use methods of legal impact on
the consciousness of individuals in Ukraine are
quite limited today, first, because of low level of
legal and information culture of citizens, which
do not rely on internal motivation to appropri-
ate (lawful) behaviour and proper protection of
their constitutional rights, and secondly, because
of transnational nature of cybercrime, which may
go beyond the jurisdictional limits of a separate
state. It is obvious that only the influence on the
behaviour of individuals has the real potential of
effectiveness under such conditions. This gives a
special value to law enforcement components of
cybercrime combating, ie. the system of efficient
law enforcement norms, especially criminal, cre-
ated by the unified international standards, and
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effective activity law enforcement and judicial au-
thorities of the State and the relevant internation-
al organizations regarding the application of these
rules [8, p. 180].

The solution of the mentioned problems can be
a step towards adequate legal perception of the
phenomenon of "cybercrime", determination of ne-
cessity and extent of its legal implementation, and
consequently, the harmonization of the national
legal framework aimed at combating cybercrime.

This inconsistency in terms defining applies not
only to the concept of "cybercrime". Thus, in the
Law of Ukraine "On the fundamentals of Nation-
al Security of Ukraine”, it is mentioned "comput-
er crime" and "computer terrorism", but none of
these terms has its definition neither in this nor in
other laws. In the Law of Ukraine "On Combating
Terrorism", the concept "computer terrorism" was
not mentioned at all, and those elements that can
be referred to it are prescribed as part of the con-
cept "technological terrorism". In the "National Se-
curity Strategy of Ukraine" (version from Febru-
ary 12, 2007 Ne 105/2007) computer threats were
not mentioned at all, while "cyber security” — only
in the context of the need of "development and
implementation of national standards and techni-
cal regulations of ICT, harmonized with the rele-
vant European standards, including requirements
of the Convention on Cybercrime ratified by
Verkhovna Rada of Ukraine”. However, the new
published edition of "National Security Strategy"
(2011) already uses the term "cyber-security". The
"Doctrine of Information Security of Ukraine" (re-
pealed in 2014) also mentioned "computer crime"
and "computer terrorism", but without any expla-
nation or reference to such explanations. There-
fore, we can say the domestic legal framework in
the field of information (cyber) security uses the
terms that have not any definitions.

There is also an urgent problem of the lack of a
unified national system of combating cybercrime,
coordination its activities and legal regimentation
of areas of responsibility between agencies, proce-
dures and means of cooperation as the most com-
prehensive response to the threats to cyber-secu-
rity of the state and significant work to prevent
such crimes [9].

In order to solve these problems and disorder
of the legal framework, public security institutions
carried out a whole number of measures. The basis
for these was the decision of the National Security
and Defence Council of Ukraine of 17 November
2010 "On the challenges and threats to the nation-
al security of Ukraine in 2011" [10, p. 41], which
was approved by the Decree of the President of
Ukraine on December 10, 2010 Ne 1119/2010.

Another problem of national legislation on cy-
ber security, as stated above, is imperfection and
inconsistency of concepts and terminology appa-
ratus. National Institute for Strategic Researches
sent a number of official requests to key agencies
(Security Service of Ukraine, the Foreign Intel-
ligence Service, General Intelligence Directorate
Ministry of Defence of Ukraine, Ministry of Inter-
nal Affairs) and scientific institutions (Institute of
Telecommunications and Global Information Space
of the National Academy of Sciences of Ukraine,
Interdepartmental scientific Research Centre for
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Combating Organized Crime of the National Se-
curity and Defence Council of Ukraine) relating
to information (including — technological compo-
nents) of state security to determine approaches to
key terms in this field.

After the analysis of the responses, were formed
definitions of key terms in the field of cyber-secu-
rity that can become the basis of developed legal
framework in the field of protection of cyberspace
of the state.

Terms and definitions proposed by the National
Institute of Strategic Researches for inclusion in
the draft of the law "On cyber security of Ukraine":

1. Cyberspace — objects of information infra-
structure governed by information (automated)
systems of management and information, which
circulates in it.

2. Cyberspace of the state — objects of informa-
tion infrastructure of the state governed by infor-
mation (automated) systems of management and
information, which circulates in it.

3. Information infrastructure — a set of objects
of telecommunication systems of all forms of own-
ership.

4. Information infrastructure — a set of objects
of telecommunication systems of all forms of own-
ership located in the state or accessed from the
state.

5. Critical information infrastructure of the
state — a set of information and telecommunica-
tion systems of the state and the private sector
that ensure the functioning and safety of strategic
institutions of the state and safety of citizens.

6. Cyber-security — the state of cyber security
as a whole or individual objects of its infrastruc-
ture from risks of foreign cyber influence (cy-
ber-attacks), at which it is provided their sustain-
able development, and early detection, prevention
and neutralization of real and potential threats to
personal, corporate and / or national interests.

7. Cyber Defence — a set of methods and mea-
sures of organizational, legal and technical nature
to ensure cyber-security.

8. Cyber-attack — deliberate actions imple-
mented in cyberspace (or using technical capabil-
ities) that lead (can lead) to achieve unauthorized
purposes (violation of the confidentiality, integri-
ty, authorship and availability of information, de-
structive information and psychological influences
on consciousness, psychological and mental state
of citizens).

9. Cybercrime — criminal act, responsibility
for which is envisaged by criminal law, that is
established (being established) in cyberspace (or
through its technical capabilities) and bears the
danger to society.

Separation of "cyber-terrorism" as an indepen-
dent concept is one of the most controversial issues
in cyber-security field. This is reasoned by, firstly,
extraordinary politicization of the concept, and sec-
ondly, by the necessity of defining its keynote set-
tings, so it would be impossible to take conventional
computer crime or hooliganism under their action.
In modern Ukraine, the basis of countering terror-
ism and combating its manifestations is the Law
of Ukraine "On Combating Terrorism" [12, p. 180].
In this law, terrorism is defined as "socially dan-
gerous activity that lays in conscious, purposeful
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use of violence by hostage-taking, arson, murder,
torture, intimidation of the population and the
authorities or any other encroachment on the life
or health of innocent people or threats to commit
criminal acts in order to achieve criminal goals”.
Among the proposed definitions of cyber-terror-
ism, the offer of Security Service of Ukraine in
the best way correspond the current version of the
Law of Ukraine "On Combating Terrorism». How-
ever, this definition requires some refinement in
its final form and may be represented as follows:

"Cyber-terrorism — socially dangerous activi-
ty, carried out in cyberspace (or using technical
capabilities) with a terrorist purpose and lays in
conscious, purposeful intimidation of the popula-
tion and the authorities or any other attacks on
human life and health”. This definition should be
introduced to the Law of Ukraine "On combating
terrorism”, removing from the definition of "tech-
nological terrorism"”, the words ".. usage of means
of electromagnetic action, computer systems ..".
In addition, the Security Service of Ukraine has
proposed to allocate separate series of definitions
that will distinguish cyber-terrorist acts of other
criminal acts: cyber offence, cyber espionage, cy-
ber diversion [13].

Conclusions and suggestions. To improve the
mechanisms of combating crime in the field of ICT
it is necessary, first — to develop a modern regu-
latory support of this sphere, which would corre-
spond to the realities of scientific and technologi-
cal progress of mankind. Secondly, it is urgent to
revise the existing legislation on cyber-security. It
is important to provide normatively a system to
prevent cybercrime and raise the level of people’s
knowledge of specific forms of cybercrime and
means of protection against them. It appears ap-
propriate to ensure the full integration of Unified
State System of Combating Cybercrime (USSCC)
into the legislation, to create it under the Decree
of the President of Ukraine "On the challenges and
threats to the national security of Ukraine in 2011"
dated December 10, 2010 Ne 1119/2010 according
to the necessity.

Meanwhile the Security Service of Ukraine pro-
posed successful, in our view, model of the orga-
nizational structure of the system that should op-
erate like a single system of prevention, response
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and suppression terrorist attacks and minimizing
their consequences, the provisions of which was
approved by the Cabinet Ukraine dated 15 August
2007 Nel051.

In particular, the USSCC proposed to introduce
the following functional elements:

- national system of monitoring and responding
to security threats in cyberspace (provides quick
identification of the attacker and measures for lo-
calization harm caused by malicious actions);

the system of measures for the levelling of
threats and vulnerabilities of cyberspace and cy-
bercrime investigation;

- national system of critical information infra-
structure protection

It should be noted that mentioned judgment of
NSDC "On the challenges and threats to the na-
tional security of Ukraine in 2011" in April 2014
was cancelled [11, p. 39] after the review of its
performance, though there are no reasons to talk
of its realization.

Therefore, summarizing the results of the anal-
ysis of the problems of existing legislation and ter-
minological uncertainty in the area of cyber-secu-
rity, we can draw the following conclusions:

1. Despite the existence of a number of legal
documents on cyber-security problems of the
state, they do not cover the entire spectrum of
threats to the cyber-security of the state.

2. The existing regulatory framework has not
definition (and therefore specific forms of protec-
tion, response and responsibility are not imple-
mented) of key elements of state infrastructure
against cyber-attacks.

3. Terminological field of cyber security areas
of the state remains fragmented, which makes im-
possible the formation of effective legal documents
of combating cyber threads.

4. There are not established definitions of key
terms ("cyberspace", "cyber-attack" "cyber-secu-
rity" "cyber protection”, "cyber-war", "cyber-ter-
rorism", "cyber weapon", "cyber-infrastructure",
"critical cyber-infrastructure") that can effectively
be used in law enforcement practice.

5. The only national system of combating cy-
bercrime that has appropriate regulatory support
is still under development and needs much more
improvements.

1. Kudriavtseva S.P. Mizhnarodna informatsiia: Navchalnyi posibnyk [Electronic source] / S.P. Kudriavtseva,
V.V. Kolos // K.: Vydavnychyi Dim «Slovo». = 2005. — Access mode: http://pulib.if.ua/part/9895.

2. Zasoby masovoi komunikatsii yak sub’iekt realizatsii derzhavnoi informatsiinoi polityky Ukrainy v sferi oborony:

polityko-pravove rehuliuvannia / Iu.V. Turchenko // Zbirnyk naukovykh prats Viiskovoho instytutu Kyivskoho
natsionalnoho universytetu imeni Tarasa Shevchenka. [Electronic source] — 2013. — Vyp. 43. — S. 113-119. — Ac-
cess mode: http://nbuv.gov.ua/j-pdf/Znpviknu_ 2013 43 20.pdf

http://www.nbuv.gov.ua/portal/natural/

3. Shpenov D.Iu. Problemy stanovlennia ta perspektyvy rozvytku pravovoho rehuliuvannia vidnosyn v informat-
siinii sferi / D.Iu. Shpenov // Forum prava. — 2011. — Ne 3. — S. 894-898 [Electronic source]. — Access mode:
http://www.nbuv.gov.ua/e-journals/FP/2011-3/11sdjvsc.pdf

4. Karchevskyi M.V. Zlochyny u sferi vykorystannia kompiuternoi tekhniky : navch. posib. / M.V. Karchevskyi ;
Luhanskyi derzh. un-t vnutrishnikh sprav. — Luhansk : RVV LDUVS, 2006. — 192 s.

5. Melnyk S.V., Tykhomyrov O.0O., Lienkov O.S. Do problemy formuvannia poniatiino-terminolohichnoho aparatu
kiberbezpeky // Zbirnyk naukovykh prats Viiskovoho instytutu Kyivskoho natsionalnoho universytetu imeni
Tarasa Shevchenka, Vyp. 30 [Electronic source]. — Access mode :

Znpviknu/ 2011_30/Zbirnik_30_28.pdf

6.

Tykhomyrov O.0. Pravovi problemy protydii kiberzlochynnosti na transporti / O.0. Tykhomyrov // Transportne
pravo v KhKhI stolitti: [Materialy III Mizhnarodnoi naukovoi konferentsii, Kyiv, NAU, 21 liutoho 2013 r.] —
Komp'iuterpres, 2013. — 434 s.



7.

10.

11.

12.

13.

«Young Scientist» * No 12.1 (27.1) » december, 2015 61

Tykhomyrov D.O. Do problemy rozmezhuvannia kiberzlochynu i kiberprostupku / D.O. Tykhomyrov // Aktu-
alni problemy upravlinnia informatsiinoiu bezpekoiu derzhavy : zb. materialiv nauk.-prakt. konf., m. Kyiv, 22
bereznia 2011, Chastyna 2. — K. : Vyd-vo NA SB Ukrainy, 2011. — S. 75-77.

Tykhomyrov O.0. Kiberzlochyn: teoretyko-pravovi problemy / O.0. Tykhomyrov // Zb. materialiv nauk.-prakt.
konf. "Informatsiina bezpeka: vyklyky i zahrozy suchasnosti"; 5 kvitnia 2013 r. — K. : Nauk.-vyd. tsentr NA SB
Ukrainy. — 2013. — S. 180.

Problemy chynnoi vitchyznianoi normatyvno-pravovoi bazy u sferi borotby iz kiberzlochynnistiu: osnovni
napriamy reformuvannia : analitychna zapyska/ D. Dubrov, M. Ozhevan, [Electronic source]. — Access mode:
http://www.niss.gov.ua/articles/454

Pro vyklyky ta zahrozy natsionalnii bezpetsi Ukrainy u 2011 rotsi: rishennia Rady natsionalnoi bezpeky i obo-
rony Ukrainy vid 17.11.2010 r. // Ofitsiinyi visnyk Prezydenta Ukrainy. — 2010. — Ne 33.

Pro skasuvannia deiakykh rishen Rady natsionalnoi bezpeky i oborony Ukrainy: Rishennia Rady natsionalnoi
bezpeky i oborony Ukrainy vid 28.04.2014 r. // Ofitsiinyi visnyk Ukrainy. — 2014. — Ne 47.

Pro borotbu z teroryzmom. Zakon Ukrainy. vid 20.03.2003 Ne 638 IV // Vidomosti Verkhovnoi Rady Ukrainy
(VVR), 2003. — Ne 25.

Kiberbezpeka: svitovi tendentsii ta vyklyky dlia Ukrainy: analitychna dopovid [Electronic source] // Natsio-
nalnyi instytut stratehichnykh doslidzhen. — 2011. — Access mode do resursu: http://www.niss.gov.ua/content/
articles/files/kyber bezpeka-aabl7.pdf

OpoGo:xyp P.P., Maaumes M.A.
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HEJOJIIKV TA ITPOIIO3NIIT 3 BIOCKOHAJEHHA HOPMATHUBHO-IIPABOBOI
CRJIATOBOI MEXAHI3MY ITPOTUIIT 3JIOYIMMTHAM Y CHEPI IKT

Anoranisa

Pobory npuceaueno anajizy ykpaiHcbKoro 3akoHOmaBCTBa y cdepi mpoTuaii 3jounHam y cdpepi kibepbesnernu
a TaKO’K BUBYEHHIO IPAKTUKM MIPABOOXOPOHHMX OpraHiB y maHint cdepi. EdertuBHuit Mmexanism 60poTsom
IIPOTY 3JIOYMHHOCTI y cpepi inopmaniriHo-komyHiKaniiuux TexHoJsorinn (IKT) nepenbadae KoMIIJIeKCHe BU-
KOPMCTAaHHA TPbOX IMiAXOMAIB — iH}KEeHepHO-TEXHIYHOro, OpraHisalliifHOro Ta HOpMaTMBHO-IIpaBoBoro. Ceper
BKa3aHMX IIiJIXO/IiB OCHOBOIIOJIOXKHMM 1 CCTEMOYTBOPIOIOUNM € caMe HOPMAaTUBHO-IIPABOBU, MeXaHIZMI AKO-
ro, 0€3yMOBHO, 3aCTOCOBYIOTECS KOMILIEKCHO Pas30M i3 OpraHisaliiiHuM Ta iH)KeHepHO-TeXHIYHMM HaIpPAMOM
i IoJIATAI0ThL Y CTBOPEHHI 3aKOHOMABYMX 3acajl peaJsizallii MexaHi3MiB Imeprinx ABOX HampamiB. Bigrak, came
aHaJi3 BaKOHOAABYMX OCHOB GopoThbm 3i 3moumHamu y cdepi IKT gae amory HamOiabil ramboKo AOCTIANTI
HeNOJIKM CydacHUX MeXaHi3MiB 3abesnedeHHa KibepbOesmexy Ta BUABUTY IEPIIONPUUMHY Ipobsem ix
HeedeKTUBHOCTI. B cTaTTi mpuBeneHO AeTasibHUII aHaJjli3 BiTUM3HAHOTO 3aKOHOAABCTBA B iH(OpPMAITHMI
cepi Barasom Ta y cepi 3abesmeuenHsa KibepOes3neky 30KpeMa, BUABJIEHO OKPEMi JI0T0 HEJOJIKM Ta HaBe-
JIeHO TIPOIIO3NIIill YCYHEHHs TaKUX HeJO0JIKiB.

Ruaro4oBi cnoBa: xibepasouns, kibeprpocTip, iHdopManifiHO-KOMYyHIKaLiiHI TexHoJorii, indopmanirina Oes-
IeKa, 3axXyCT iHdopMmariii.
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Hammonasnbsei yauBepcurer «Opecckas IopuandecKas akageMusa»

HEJOYETBI 1 IPENJOSREHNA 110 YCOBEPIIEHCTBOBAHIIO
HOPMATVBHO-IIPABOBOJV COCTABJIAIOIIEVT MEXAHU3MA
MMPOTUBOJEVICTBUA NPECTYIJIEHUSAM B C®PEPE UKT

AnHOTaA

Pabora mocBAleHa aHAJAM3Y YKPaAMHCKOTO 3aKOHOJATEIbCTBA B cpepe MPOTUBOMAENCTBUA IIPECTYILIEHUAM B
chepe KuOepOE30IIacHOCTM a TaKiKe M3YYEeHMIO IPaKTUKY IIPaBOOXPAHUTEJIbHBIX OPraHOB B JIAHHON cdepe.
OPpeKTUBHBI MeXaHU3M OOpLObI IPOTUB IIPECTYIHOCTM B cdepe MHEAPOPMAIVOHHO-KOMMYHUKAIMOHHBIX
rexnosiornit (VIKT) npenycmaTpuBaeT KOMILJIEKCHOE MCIIOJIb30BaHNME TPEX MOIXOJ0B — MHIKEeHEePHO-TeXHUYe-
CKOT'0, OPraHM3aIMOHHOTO ¥ HOPpMaTUBHO-IIpaBoBoro. Cpenu yKas3aHHBIX IIOXO0J0B OCHOBOIIOJIATAIOIINM W CY-
CcTeMO00Pa3yIOIMM ABJAETCH VIMEHHO HOPMAaTVBHO-IIPABOBOJ, MEXaHM3MbI KOTOPOro, 0€3yCJI0BHO, IIPYIMEHA-
I0TCA KOMILJIEKCHO BMECTE C OPTaHM3AIMOHHBIM U MH}KEHEPHO-TEeXHUYECKMM HaIlpaBJIEHMEM U 3aKJYaIOTCA
B CO3JIaHMM 3aKOHOJATEJIbHBIX OCHOB peasM3aliyi MeXaHM3MOB IIePBbIX ABYX HalpasseHwuii. CiieoBaTesbHO,
VIMEHHO aHaJM3 3aKOHOJATeJbHBIX OCHOB 60pbObI ¢ mpectymiernaMn B cpepe VIKT naeT Bo3Mo:KHOCTB OoJee
rIyOOKO MCCJIEIOBATh HEJOCTATKY COBPEMEHHBIX MEXaHM3MOB ofecreueHnsa KubOepOe30I1acHOCTI U BBIABUTH
[IepPBONPUUNHY IIpobaeM nx Hea(@eKTUBHOCTY. B cTraTbe IIpUBENIEH AeTaJbHbI aHaJIM3 OTEeYeCTBEHHOro 3a-
KOHOZATeJIbCTBA B MH(OPMAIMOHHOI cpepe B 11eJIoM 1 B cpepe obecreuenmusa KubepOe30mIacHOCTM B YaCTHO-
CTY, BBIABJIEHBI OTJ[€JIbHBIE €70 HEIOCTATKY U IIPUBEJIEHBI IIPEJIJIOMKEHNA 10 YCTPAHEHNI0 TaKUX HEIOCTATKOB.
Ruarougesrple cioBa: KubeprpecTyrieHnne, KuOeprpocTpaHcTBO, MH(MPOPMAIVOHHO-KOMMYHVKAIIVIOHHbIE TEXHO-
Jioruy, MH(MOPMAIMOHHaA 0e30I1aCHOCTBD, 3alllUTa MH(MOPMAaIIVNL.
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LES DROITS SUR DE SCORE DE L’ACTIYITE INTELLECTUELLE
(LES DROITS EXCLUSIFS): LA CARACTERISTIQUE GENERALE
ET LA «NATURE JURIDIQUE»

Ennan R.E. Bakala A.A.
de I’Université Nationale Academie Juridique

Dans ’article a été examiné le question de dévelopment de la conception des droits sur les résultats de l’acti-
vité intellectuelle. Encore on a fait I’analyse d’origine et de la qualification des droits sur des résultats de ’ac-
tivité intellectuelle. Aujoud’hui le question important reste la corrélation des droits exclusifs (les droits de la
propriété intellectuelle) et des droits matériles ( le droit classique). La science mondiale juridique nous montre
le pluralisme des opinions. Ainsi la conservation et I’aplication dans des nombeuses pays le terme «la propriété
intellectuelle» est un tribut de la tradition de leur exisctence et nettement le compromis d’importance de la
propriété intellectuelle comme le slogan politique et constitutionnel. Plus tard la conception des droits exclusifs
trouve son sens dans des législations étrangeres. Les adhérents de la conception des droits exclusifs disent qu’il
ne faut pas identifier le régime juridique des objets matérieles et immatériels. Dans les oeuvres juridiques on
peut voir la concordance que les droits exclusifs doivent étre proclamés des droits spécifiques (sui generis) qui
ne sont pas dans la divison classique des droits civiles comme les droits objectifs, les droits obligationneles,
les droits personnels.

Les mots clés: I'activité intellectuelle, les droits sur les résultats de I'activité intellectuelle, les droits exclusifs,

la conception, la 1égislation.

L’activité de creation humain provoque l'ap-
parition de nouveaux effets comme par
exemple des poemes et des inventions. Au temps
de I’Antiquité 'effet de l’activité intellectuelle a
commencé a transformer comme un produit. On
dit que le résultat créatif commence a vivre dans la
circulation marchande c’est-a-dire le but d’invin-
teur devient la somme d’argent. L’activité entre-
preneuriale range un objet immatériel qui ne gé-
nére la fabrication. Cette rentabilité économique de
produit «venge» pour le propriétaire des droits sur
le résultat créatif. Quand méme des intervenants
peuvent profiter de cette cituation. Législateur es-
saye minimaliser ces aléas constitutifs moyennant
Iinstrumentation de défense des droits sur les ré-
sultats de I’activité intellectuelle.

En plus, il faut noter que le droit d’auteur et les
droits des brevets ont apparu ne pas dans le do-
maine de droit privé. Ici il s’agit des droits de per-
sonnalité et aprés le droit a bien réussi de faire la
réglementation a propos des résultats de 'activité
intellectuelle dans ’espace de droit privé, notam-
ment c’est le droit civile [1, p. 133].

Pourtant dans les sciences juridiques il existe
la question compliquée comment définer une es-
sence et bien swir la nature juridique les droits de
I’activité intellectuelle (les droits exclusifs), leurs
divergence entre les droits matérielles, définition
en systéme de droit, et finalement la rationalité
d’usage de terme «la propriété intellectuelle». La
science juridique nous montre que les conceptions
et les méthodes des différents savants a propos des
ces questions sont polémiques.

Alors I’époque de I’Antiquité n’a pas formé la
doctrine des droits sur les résultats de lactivité
intellectuelle (les droits exclusifs). Le droit romain
ne connaisait pas cette notion et certes le régime
juridique des objets immatérieles ne figurait pas.
Donc a cause de bas niveau des droits exclusifs la
société de Moyen Age adaptait les normes de droit
romain comme les fictions juridiques a propos des
résultats de l’activité intellectuelle. Y. Gambarov
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pense que la jurispridence européenne a devello-
pé la nouvelle catégorie des objets immatérieles et
que notamment c’est le droit objectif qui défends
ces droits. C’était la fiction originale d’objet qui
ne possédait pas des attributs d’objet. La catégorie
des objets immatérieles incorpore encore les biens
de la musique, les biens de la peinture et les biens
de la production. Ils ont ressu la configuration ob-
jective puis ils ont touché ’autonomie et la valeur
patrimoniale. On peut constater qu’ils avaient la
protection comme par exemple des objets matérie-
les [2, p. 589].

Plus tard la catégorie des droits exclusifs s’ap-
pelait des termes différents comme par exemple le
droit exclusif et la propriété intellectuelle. Il faut se
rappeler I. Tabashnikov qui comparait la 1égislation
positive comme un oiseau qui est libre [3, p. 28].

A. Pilenko a marqué que la pensée juridique ar-
riéré trés souvent utilise le loi d’économie construc-
tif quand le terme nouveau n’a pas obtenu la forme
convenable. Cet probléme a touché le droit des bre-
vets et le droit d’auteur [4, p. 667-668].

En XIX-siecle était assez répandue la conception
de propriétaire. L’idée principale consiste que tout
le travail humain c’est la propriété. Cette théorie
nous annonce que le droit d’auteur sur le produit
de la création a identifié le droit de la propriété sur
des objets matérieles. La théorie des droits nature-
les et de droit de propriétaire adoptait Voltaire, Di-
derot, Holbach P., J.-J. Rousseau. Il s’agit de liberté
de la personnalité et d’inviolabilité de la propriété
privée [5, p. 19].

Les conditions socio-économiques, l’inviolabi-
lité de droit matériel, la conception des résultats
de lactivité intellectuelle comme un produit donc
c’étaient des causes essentielles de voir des droits
exclusifs en considération le droit de la propriété.

L'apparition de la machine de production, le pro-
grés scientifique et technique, I'apparition des appa-
reils et des machines, d'autres moyens de sauvegarde
des résultats de l'activité intellectuelle, la division du
travail de la propriété (intellectuelle) et de la phy-
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sique, de la nécessité d'encourager et de promouvoir
le travail n'est pas seulement les artistes, mais aussi
des personnes qui y travaillent (les marchands, les
éditeurs, les gestionnaires) c’étaient des conditions
principaux de la protection des intéréts légitimes des
participants de lactivité intellectuelle.

Ainsi la conservation et l'aplication dans des
nombeuses pays le terme «la propriété intellec-
tuelle» est un tribut de tradition de leur exisctence
et nettement le compromis d’importance de la pro-
priété intellectuelle comme le slogan politique et
constitutionnel. Il faut marquer que la catégorie de
la propriété intellectuelle caractérise seulement les
objets des relations juridiques. Dans cet contexte la
propriété concerne des objets particuliers notam-
ment des droits subjectifs [6, p. 297].

I.Zenine croit que la perception psychologique
est donc sacré et inviolable des droits de la proprié-
té a €té formé depuis des siécles. Les intellectuels
essayaient utiliser comme ’analogie un mécanisme
matériel de défense des leurs droits [7].

La rassemlance de certains signes des droits ex-
clusifs était la condition juridique de la réception de
succes dans le domaine des droits matériels [8, p. 6]

O. Pilenko a marqué que premiérement la concep-
tion de la propriéte est dominante et deuxiémement
il utilisait les termes «la propriété littéraire», «la
propriété industielle». Il interprétait la méfiance de
la bourgeoisie a propos de tous les nouveatés dans le
domaine de droit monopole [4, p. 97-98].

En examinant la nature juridique de droit des
inventions G. Sherschenevich notait que la cause
principale des inventions comme précisément la
propriété est un ouvrage. Alors on peut constater
le rapprochement de droit de la propriéte et de
droit des inventions en mélangement de la proprié-
té avec 'appartenance [9, p. 76-77].

A. Makovsky a persuadé qu’il faudrait de don-
ner pour le nouveau droit telle forme qu’elle sera
pleine. Enfin on peut faire la concluion que quand
lauteur veut défendre son oevre il doit seirement
posséder le droit de la propriété [10, p. 109].

En XIX siecle la conception de la propriété de
droit d’auteur et de droit des inventions a trouveé
son sens dans législation de la France, de I’Alle-
magne, de la Russie. Des plusieurs lois mettaient
au méme niveau les droits d’auteurs de 1’obten-
tion créative comme le droit de la propriété. Par
exemple la Loi des inventions de 1791 contenait
la thése que «n’importe quelle ideé, proclamation
ou réalisation peut étre utile pour la société appar-
tient au créateur et ne faut pas limiter les droits».
O. Pilenko remarque que le créateur de cette loi
J. de Bouflers pensait que le droit des inventions
est saint. Finalement il s’agit qu’un élément « la
propriété» était pour monsieur Bouflers indiffé-
rente [4, p. 586].

Le Loi des Etats-Unis de 1789 contenait la dis-
position importante que l'activité d’esprit est pri-
mordiale [11]. Les pays Anglo-Saxons envisage le
droit d’auteur comme un type le droit de la pro-
priété mais ils ignorent les droits de morale per-
sonnels.

Quelsques temps aprés a été apparu la nécessité
d’argumenter des études des droits exclusifs dans le
domane de l’activité intellectuelle. G. Sherschenevich
indiquait de distinguer «les droits sur des objets» et
«les droits des objets». Il a proposé de moderniser les
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traditions qui contenait le droit romain et essayer
d’étre contemporain. Il disait que les droits exclusifs
possédent la place indépendante comme les droits
matérieles et les droits des obligations [3].

Graduellement la conception des droits exclu-
sifs sur les résultats de lactivité intellectuelle es-
time dans le monde. Le point de vue que la concep-
tion de la propriété est dominante a cessé vivre. Les
savants disent et mettent 'accent sur I'autonomie
d’existence de la catégorie des droits exclusifs (in-
tellectuelles) qui sont absolus et ont la nature im-
matérielle.

Les adhérents de la conception des droits ex-
clusifs affirment qu’il ne faut pas assimiler le ré-
gime juridique des objets matériels et des objets
immatériels. Les droits exclusifs ont des moyennes
spéciales et le droit sur le résultat créatif dépend de
la personnalité de créateur.

V. Dozortsev affirme que le terme «la propriété
intellectuelle» est incorrect du point de vue juri-
dique. En plus l'utilisation de terme «la propriété
intellectuelle» aujourd’hui peut aboutir le quipro-
quo parce que le droit de propriété ne convient pas
pour les résultats immatériles de I’activité intellec-
tuelle. L’utilisation du terme «la propriété» peut
faire ’exhibition erroneé a propos de contenu des
droits exclusifs. Ils contiennent la catégorie juri-
dique autonome et n’appartienne par au systéme
de droit romain [13, p. 37-38].

E. Soukhanov remarque que la notion «la pro-
priété intellectuelle» n’a pas dans la législation la
définition reconnue et dit qu’elle deux fois conven-
tionnel parce que il ne s’agit pas seulement des
résultats de 'activité intellectuelle [14, p. 144].

Le détournement réel en signification tradition-
nel dans le domaine intellectuelle n’existe pas parce
que il est éphémére et peut étre renvoyer d’intérét
de tierce personne. Il est inadmissible de diffuser
l’idée de propriété sur des relations juridiques qui
contiennent des droits exclusifs. Le détournement
réel dans le plupart des cas rends impossible leur
utilisation [15, p. 72-23].

L’exceptionel des droits sur des résultats de
l’activité intellectuelle (les droits intellectuelles)
est que le sujet des droits intellectueles utilise des
droits exclusifs des objets matérieles. Encore la 1é-
gislation renforce ’exceptionel de ces droits parce
que prévoit des restrictions supplémentaires. Le
signe important sur des résultats de ’activité in-
tellectuelle est le caractére absolut parce que le
monopole pour des objets immatérieles consiste en
des droits exclusifs [16, p. 360].

Dans les oeuvres juridiques on peut voir la
concordance que les droits exclusifs doivent étre
proclamés des droits spécifiques (sui generis) qui ne
sont pas dans la divison classique des droits civiles
comme les droits objectifs, les droits obligationne-
les, les droits personnels. Le savant belge E. Picard
a noté que les droits sur des résultats de 'activité
intellectuelle sont des droits intellectueles spéciales
et il a proposé d’estimer le groupe particulier. C’est
par exemple les droits d’auteur, les droits des arts,
les droits des inventions [3, p. 63-64].

O. Kokhanovskaya remarque qu’au moment
d’acceptation du Code Civil étaient les differents
méthodes a propos d’interprétation de la nature
des droits sur les résultats de l'activité intellec-
tuelle. La majorité des savants n’ont pas soutenu
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la proposition d’applicaton le régime juridique des
droits matérieles. Enfin le Code Civil de I’Ukraine
traite cette catégorie comme le systéme des droits
personneles extrapatrimoniales et des droits pa-
trimoniales des sujets de l’activité intellectuelle et
créative [17, p. 232].

Il faut étre absolument d’accord avec O. Ko-
dinets qui dit que I’analyse de la législation spé-
ciale de I’Ukraine nous montre la domination de la
conception d’interprétation des résultats de 'acti-
vité créative. Elle prévoit la délimitation de droit de
la propriété et de droit sur des résultats de créa-
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tion; le maintien de la définition «la propriété intel-
lectuelle» pour identifier le groupe des institutions
juridiques qui assurent la défense des résultats de
lactivité intellectuelle [18, p. 255-256].

Finalement il faut marquer l’incorrection du
terme «la propriété intellectuelle». La législation et
la doctrine ont proposé d’usage des termes variées
par exemple

«le droit de lactivité créative», «le droit des
biens matérieles» (I. Zenine), «le droit intellectuel»
(R. Merzlikina), «le droit de l’action de créateur»
(N. Egorov), «le droit créatif» (O. Symson).
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MPABA HA PE3YJbTATHU IHTEJERTYAJBLHOI IAJTLHOCTI
(BURJIOYHI ITPABA): 3ATAJIbHA XAPARTEPUCTURA TA ITIPABOBA IIPIPOJIA

Amnoranis

Y cTaTTi DOCIHiAKEeHO NUTAHHA PO3BUTKY KOHIIENIi IpaB Ha pel3yJbTaTy IHTeJIeKTYaJIbHOI MifAJIbHOCTI.
Takosk MPOaHAJi30BaHO NePelyMOB) BMHMKHEHHS Ta KBaJidpikaliii mpaB Ha pes3yJsbTaTy IHTeJIEKTYaJIbHOI
OiAJBHOCTI, a TaKO’K MOI[JIbHICTD BMKOPMCTAHHA B JOKTPMHI Ta HOPMOTBOPUIA IiAJBLHOCTI TepMiHY
«iHTeJIeKTyaJbHa BJACHICTb». OOHUM 31 CKJIAAHMX NMUTAHb B IOPUAVYHIN HAYIll € CIIiBBiIHOIIEHHS Ta PO3Me-
SKyBaHHA BUKJIIOYHMX IIpaB (IIpaB Ha pe3yJbTaTM IHTeJIeKTYaJIbHOI AifAJIBHOCTI, iHTeJIeKTyaJIbHUX IIpaB) Ta
PeYO0BMX IIpaB (KJIACHYHOTO IIpaBa BJACHOCTI), & TaKOK JOLIJIbHICTD BUKOPUCTAHHA IOHATTA «iHTEJEKTyaJbHa
BJIACHICTB», «IIPaBO iHTEJEKTyaJbHOI ByacHOCTi». CBiTOBa IOPUAMYHA HAyKa Ta IPAKTMKA CBIAYATH IIPO PisHI
MiAX0nM 3aKOHOJABIIB Ta BUEHMX-IIPABHUKIB [0 BMUPIIIEHHA IUX NUTaHb. 30€pesKeHHs Ta 3aCTOCYBaHHA Yy
3aKOHOJIaBCTBi KpaiH cBiTY TepMiHy «iHTeJIeKTyaJbHaA BJIACHICTb» € CBOEPIAHOIO AaHWHOIO iCTOPMYHIN TpaanItii
JIOTO iCHYBaHHSA, @ TAKOXK II0 CYTi IIEBHMM KOMIIPOMICOM IIOJ0 HiATBEPAMKEHHS IIOJIiTUKO-KOHCTUTYIIIHOTO
racja PO 3HAYYLIICTb iHTeJIeKTyaJbHOI BjacHOCTL. IIocTynmoBO KOHLENLiA BMUKJIIOYHMUX IIPaB Ha Pe3yJlb-
TaTU IHTeJEeKTyaJbHOI miAnpHOCTI Bce Oisipllle BMBHAETHCA 3apyOiLXKHMMM 3aKoHOKaBcTBaMM. IIpmOivYHMKN
KOHIIeNIlil BUKJIOUHUX (IHTeJeKTyaJIbHMX) MpaB IIiIKPECJIIOI0Th, 110 He MOKHA OTOTOYKHIOBATM ITPaBOBUI
pesKuM MaTepiaJpHUX pedell Ta HeMaTepiaapHUx 00’ekTiB. Ha BigmiHy Bin mpaBa BJIaCHOCTI, BUKJIIOYHI IIpaBa
obMeskeH] B 4aci Ta IPOCTOPi, 3aXUITAIOTHCA 3a JOIIOMOIOI0 0COOJIMBUX CIIOCODIB 3aXMCTy, TICHO IOB’A3aHI 3
ocobucticTio TBOPIIA. B ropuanuHiii giTepaTypi € po3yMiHHA TOrO, 110 BUKJIIOYHI IIpaBa MIOBUHHI OyTy BU3HAHI
mpaBaMu 0cobJIMBOrO poxy (sui generis), 1o nepebyBaioTh [03a KJIACUYHMM IIOJIJIOM IMBIJIBHMX IIpaB Ha
peuoBi, 3000B’A3aJbHI Ta 0COOMCTI.

KarodoBi cioBa: iHTesieKTyaJibHA BJIACHICTh, IIpaBa HA Pe3yJIbTATH IHTEJIEKTYaJIbHOI MifAJIBHOCTI, BUKJIIOYHI
npaBa, KOHIEMNIiA, 3aKOHOLABCTBO.
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IIPABA HA PE3YJIbTATHI MHTEJIIEKTYAJBLHON NEATEJIBHOCTN
(MCRJIIOYUTEJBHBIE ITPABA): OBIIAA XAPARTEPUCTIIRA
1 TIPABOBAJ ITPNIPOJJA

AnHOTaIA

B crarbe nccienoBaH BOIPOC Pa3BUTHUA KOHIENLMM [IPAB HA Pe3yJIbTAaThl MHTEJJIEKTYaJIbHON 1eATeJIbHOCTIL.
Takixe NPOaHAJIM3VMPOBAHBI IIPEANOCHIIKY BO3HMKHOBEHUA M KBaJM(UKALMM IIPaB HA Pe3yJIbTaTbl MHTEJI-
JIEKTYaJIbHOI IeATeJIbHOCTH, 11eJ1eco00pasHOCTDb MCIIOIb30BAHNA B JOKTPMHE I HOPMOTBOPUYECKOI! eATeIBHO-
CTM TEPMMHA «MHTEJJIEKTyaJbHasA COOCTBEHHOCTh». OnHnM 13 HauboJiee CJIOKHBIX BOIIPOCOB B IOPUANYECKO]
HayKe fABJIAETCA COOTHOIIEHNME I pasTrpaHMUeHNe JMCKJIIOUNTEJbHBIX IpaB (IIpaB Ha Pe3yJbTaTbl MHTeJJIeK-
TyaJIbHOI AeATEeJILHOCTY, MHTEJJIEKTYaJbHBIX IIPaB) M BEIIHBIX IIPaB (KJACCHYECKOro IIpaBa COOCTBEHHO-
CTM), a TaKiKe 11eJecO0OPa3HOCTh JCIIOJb30BAHMA IIOHATUA «MHTEJJIEKTyaJbHasd COOCTBEHHOCTb», «IIPaBO
MHTeJIEKTYaJbHO cobcTBeHHOCT». MupoBad opuamndeckas HayKa 1 IPaKTUKa CBUIETEJbCTBYIOT O Pa3HbIX
IIOIXO0/IaX 3aKOHOJATe el M yYeHBIX-IOPMCTOB II0 PEIIeHNI0 JaHHBIX BOIpocoB. CoxpaHeHMe 1 IpUMeHeHue
B 3aKOHOZATEJIbCTBE CTPAH MMpPa TEPMUHA <VMHTeJJIEKTyaJlbHasd COOCTBEHHOCTBb» ABJAETCA CBOe0OpasHOI
JIaHBIO JMICTOPMYECKOV TPajuLMM €ro CYIIeCTBOBAHMA, & TaKiKe OIpeJeJIeHHBIM KOMIIPOMMCCOM KacaTeJsb-
HO TIOATBEPXKAEHMA IOJMUTHMKO-KOHCTUTYLMOHHOIO JIO3YHTa O 3HAYMMOCTM MHTEJUIEKTYaJIbHO cobcTBeH-
"HocTu. IlocTermneHHo KOHIEIIMsA VICKJIIOUNMTEJIbHBIX IIPpaB Ha pPe3yJbTaTbl MHTEJIJIEKTyaJIbHOﬁ JeATeJIbHOCTU
Bce OoJibIlle NIPM3HAETCA 3apPyOeKHBIMM 3aKOHOAaTeJIbCcTBaMy. CTOPOHHMKM KOHIENINUY MCKJIIOUMUTEJbHBIX
(MHTeNIeKTyaJIbHBIX) NIPaB MIOAYEPKMBAIOT, UTO HEJIb3:A OTOXKAECTBJIATHL IIPABOBOM PEKMM MaTepPHaJbHBIX
Belllell 1 HeMaTepraJbHBIX 00BEKTOB. B oTimume oT mpaBa COOCTBEHHOCTM, MCKJIIOUMTEJIbHBIE IIpaBa orpa-
HUUYEHBI BO BPEMEHM U IIPOCTPAHCTBE, 3alUMIIAIOTCA C IIOMOIIBIO CIeLMAaJIbHBIX MEXaHM3MOB 3aIINUThI, TECHO
CBA3aHBI C JIMYHOCTBIO cO3AaTeNdA. B opuaudeckoil urepaType ecTb IOHMMAaHNE TOTO, YTO MCKJIIOUNTEbHbIE
IpaBa JOJKHBI OBITh IIPM3HAHBI IIpaBaMu 0coboro pozna (sui generis), KOTopble HAXOAATCS BHE KJIACCUIECKOTIO
JleJIeHNsA TPasKJaHCKUX IIpaB Ha BellHble, 0043aTeIbCTBEHHbIE I JIMYHBIE.

KiioueBble cioBa: MHTeJJIEKTyaJIbHAA COOCTBEHHOCTD, IIPaBa Ha Pe3yJbTaThbl MHTEJJIEKTYAJIbHON eATeNb-
HOCTM, VICKJIIOUMTEJbHBIE [IPaBa, KOHIENINA, 3aKOHONATEIbCTBO.
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QUESTIONS OF PROVIDING INFORMATION SOVEREIGNTY
OF THE STATES IN THE VIRTUAL ENVIRONMENT THE INTERNET
AND TENDENCIES OF THEIR DEVELOPMENT IN UKRAINE

Zadereyko O.V.
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The article reviews tendencies of information regulation in the virtual Internet environment. The states mea-
sure of filtering malicious Internet-content analyzed. It’s determined that Ukraine state structures did not
respond adequately to current trends in the virtual Internet information space, in terms of providing infor-

mation sovereignty the state and its citizens.

Keywords: information, information sovereignty, malicious content, content filtering, blocking IP-addresses,

limiting information online resource.

roblem statement. Today it is possible to
tell with special confidence that the phrase
"Who possesses information, that owns the world"
it was not only prophetical, but also defining for-
eign and domestic policy of the leading states of
the world in the field of regulation of the infor-
mation streams circulating in all spheres of life of
modern society.
Any citizen possessing reliable information has
big advantage from the point of view of adoption
of the correct decisions often contradicting poli-

cy, pursued by imperious elite of the states. This
circumstance does official control of regulation of
flows of information by an important priority for
any state which wants to keep the information
sovereignty and to pursue independent policy. This
indisputable fact dictates need of detailed consid-
eration of the following questions: — what sort
information can pose threat for the state and its
citizens; — what organizations are engaged in reg-
ulation of information streams in the Internet; —
what tendencies of regulation in the information
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sphere developed in the states with the developed
network infrastructure.

In this article the author will try to give an-
swers to the questions posed based on information
provided in open sources.

The analysis of the last researches and pub-
lications in which the solution of this problem
is begun. Current universal trends cause growth
of steady demand at the user on reliable infor-
mation in the most various spheres. According to
estimates of experts, 95% of such information can
be received from the open sources placed in the
virtual environment the Internet.

Despite on this circumstance, a ban on infor-
mation distribution in the virtual environment the
Internet exist in many states of the Eurasian and
Latin American continents. This ban shares on
household, corporate and state.

Household ban, is established by users, for the
purpose of protection of the inner circle (as a rule,
children) from Internet resources of the follow-
ing subject: 1. The Internet resources extending
viruses; 2. Advertising and banners; 3. Rough-
ness, immorality, obscenity; 4. Aggression, racism,
terrorism; 5. Proxy and anonymizers; 6. Sites for
adults; 7. Alcohol and tobacco; 8. Casino, lotter-
ies, totalizators; 9. Phishing and fraud; 10. Tor-
rents and P2P-networks; 11. Pornography and sex;
12. Armies and arms; 13. Extremism; 14. Narcotic
substances; 15. Parked domains for all above the
listed resources.

Practical realization of a household ban is car-
ried out due to application of the specialized soft-
ware (S) which allows the user to regulate infor-
mation streams independently. It’s mostly known
of them ON Child Web Guardian and ON Net
Kids. Features ON Child Web Guardian treat flex-
ible control under idea of the user of what Inter-
net resources bear an undesirable content and are
subject to blocking. The concept put in ON Net
Kids consists in preference of monitoring of ac-
tions of the user with possibility of the subsequent
blocking of undesirable Internet resources.

Corporate ban belongs to a prerogative of the
employers establishing rules of access to Inter-
net resources, proceeding from the requirements
to safety of network infrastructure, and also to
a protection of the personnel from not desirable
information in working hours. Blocking of access
to social and file exchange networks, torrent, as a
rule, belongs to such restrictions to trackers and
not to controlled mail services.

Certainly, the considered types of a ban of ac-
cess to Internet resources have to become a fun-
damental basis of a state policy of Ukraine in the
sphere of regulation of information streams of the
virtual environment the Internet, despite a large
number of contradictions.

Article purpose. To carry out the analysis of
criteria and ways of regulation of flows of infor-
mation in virtual space the Internet, on an ex-
ample the politician, it’s carried out by the states
and to define tendencies of their application in
Ukraine.

Statement of the main material. We will con-
sider in more detail the measures undertaken by
the governments of the states in the sphere of reg-
ulation of distribution of information in the Inter-
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net and we will try to give an assessment of their
legality from the point of view of international law.

It agrees International the Covenant on Civil
and Political rights, each person has the right for
free expression and distribution of the opinion oral-
ly, in writing or by means of the press. This right
is mentioned also in the European Convention on
protection of human rights and in constitutions of
many countries, including Ukraine. If in the state
there are restrictions on a freedom of speech, they
have to correspond strictly to its legislative base
with the obligatory accounting of norms of inter-
national law. The laws entering restrictions of a
freedom of speech have to be unambiguous and
not give the chance for ambiguous interpretation.
At legislative level have to be fixed: protection of
reputation, dignity of the personality, national se-
curity, public order, copyright, health and mor-
als. Thus, if the state enters similar restrictions
for providing the information sovereignty, it quite
corresponds to the international legislation.

In the sphere of regulation of information
streams on the Internet there are such ways:

1. Rendering influence on sources of a placed
content (the information companies, bloggers,
owners of information resources);

2. Implementation of a selective filtration of a
content of Internet resources or blocking of access
to them,;

3. Control of a traffic of users and its subse-
quent filtration, according to the established norms
of providing information sovereignty of the state.

We will consider the existing rules regulating
flows of information in virtual space the Internet,
realized in the leading countries of the Euroasian
and Latin American continents.

The People's Republic of China (PRC), success-
fully applies difficult system of censorship which
consists of the following three components: 1. Sys-
tem of a filtration of a traffic "Great Chinese fire-
wall". 2. System of blocking of search of undesir-
able information. 3. Manual system of a filtration
of the content published in social networks and a
blog sphere.

The Internet resources located on a hosting or
in domain space of the People's Republic of China
pass obligatory registration in the Ministry of the
industry and information technologies that allows
identifying the author of a placed content. On July
1, 2009 the government of the People's Republic of
China planned to enter the law according to which
on all computers realized in domestic market, it
will be established ON Green Dam intended for
blocking of an undesirable Internet content. Initial-
ly, the program will be deactivated and at desire
the user will be able to include it independently.

India made the decision on creation of the na-
tional Internet centre of scanning and coordination
of "Netr" which will be capable to block the words
"attack", "bomb", "destroy" in tweets, electronic
letters, messages, blogs and at forums. Besides, the
system will be capable to monitor voice messages
in "Skype" and "Google Talk".

The Russian Federation rigidly reacts to distri-
bution of a harmful content to the Internet. In 2012
in Russia the Unified register of Internet resources
with information forbidden to distribution in Rus-
sia was created. According to Roskomnadzor, for
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a year of work of the register more than 14 thou-
sand resources were brought in "black list". Since
August 1, 2013 in Russia "the anti-piracy law" on
the basis of which, owners of the rights on film
and TV-production can demand through Moscow
City Court of blocking of access to the resources
violating their rights came into force. After adop-
tion of such decisions, data on such Internet re-
sources are transferred to Roskomnadzor which
informs on it their owners. If the violator within
three days doesn't delete an illegal content, its In-
ternet resource joins in the register of the forbid-
den sites. Also in the Russian Federation approved
the uniform list of criteria of forbidden informa-
tion in the Internet according to which under a
ban Internet resources which contain information
on how to find, grow up or prepare narcotic sub-
stance, and also the materials forming a positive
image of the drug dealer get. Besides, Internet re-
sources with a child pornography and information
on its production and distribution are blacklisted.
Sites on which ways of suicide are discussed get
to category of the forbidden, offers take place or
requests to make a suicide.

Considerable achievement of legislative base of
the Russian Federation, introduction of the concept
of information security of children which suggests
to train school students in safe use the Internet. To
their number carry: ability to protect the mailbox,
the blog and the page on a social network from
breaking, and also the recommendation not to visit
resources for which unfounded rough statements,
appeals to cruelty, an offensive language, insults,
etc. are characteristic.

Ukraine actually doesn't deal with issues of a
filtration of Internet content and stopped on two
directions of control of virtual space the Internet:

1. Temporary withdrawal of servers of Inter-
net resources with the official formulation "for the
purpose of the termination of illegal distribution
of counterfeit copies of audiovisual and literary
works, programs and soundtracks";

2. Removal from service of domain names.

In Great Britain the filtration of a content
of Internet resources became a prerogative for:
National office on fight against crimes in the field
of high technologies (The National High-Tech
Crime Unit, NHTCU); Fund Internet of super-
vision (Internet Watch Foundation); Council for
safety of children on the Internet (UK Council on
Child Internet Safety).

In the second half of 2013 the government of
Great Britain toughened control for the Internet
in aspect of fight against terrorism and distribu-
tion of pornographic materials. In particular, in
October, 2013 the government announced develop-
ment of the new law which provides three years'
imprisonment for pornography distribution with
violence elements. Moreover, is planned to forbid
completely a free access to pornographic materials.
For receiving access to video for adults the user
will have to conclude with Internet service provid-
er the special agreement.

In Germany government institutions pay close
attention to a problem of national intolerance. In
this regard, the question of distribution on the In-
ternet of neo-Nazi, anti-Semitic materials are sub-
ject to a rigid filtration. The special governmental
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organization which is engaged in monitoring and
blocking of similar Internet resources was for this
purpose created, without limiting thus freedom of
exchange of information.

In France, the filtration of a content of Internet
sites is carried out in a national domain zone with-
in the country and a foreign traffic on the "black
lists" broken into two parts. The first part of the
list includes pornographic resources, and contains
"doubtful and disputable" Internet resources. The
second part of the list includes racist and anti-
Semitic resources; it is made according to the
all-European project on development of the safe
Internet (Safer Internet Action Plan). On February
15, 2011 the Constitutional Council of France ad-
opted the Law LOPSI-2 aimed at providing inter-
nal security of the country, the Internet providing
introduction of the following measures for regula-
tion of virtual space:

1. Implementation of an obligatory filtration in
the Internet, for suppression of distribution of a
child pornography, on the basis of made "black
lists" of the Ministry of Internal Affairs of France
together with public organizations.

2. Blocking of the Internet resources contain-
ing a child pornography, on representation of the
Ministry of Internal Affairs of France (without the
need for submission of the judgment).

3. Introduction of criminal liability for use of
the counterfeit IP address for Internet access (im-
prisonment for a period of up to 1 year and a fine
at the rate to 15 thousand euro);

4. Maintaining criminal liability for use the In-
ternet for action commission on behalf of the third
parties if it entailed violation of their (third par-
ties) of tranquillity or encroached on their honour
and advantage (the sanction: imprisonment for a
period of up to 1 year and a fine at the rate to 15
thousand euro);

5. Ban on creation and distribution by all means,
including through mass media, messages and the
appeals bearing threat to physical safety of citi-
zens;

6. Legalization of remote installation by police
divisions on computers of the persons suspected of
commission of crimes of special programs, allow-
ing to register and transfer to police data on the
actions made by users of personal computers (only
by a court decision).

In the USA the filtration of Internet resources
at schools and public libraries, universities is car-
ried out. For a filtration commercial filtering soft-
ware packages, however in a number of states are
used, for example, in Pennsylvania blocking of IP
addresses at the level of provider is applied.

In Canada the filtration of Internet resources
within a national domain zone and on "the hot line"
foreign traffic is realized. Blocking of the foreign
Internet resources located out of jurisdiction of the
Canadian law enforcement agencies is carried out
within the Pure Communication project realized in
November, 2006 with assistance of leading provid-
ers of Canada and the Canadian line of reception
of messages on sexual exploitation of children. The
providers participating in the project, voluntary
blocks transition according to links from this list,
without foreknowing, what Internet resources are
brought in it, keeping, thus, not involvement into
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an assessment of links. The mechanism of blocking
is determined by provider (blocking by a domain
name, the IP address, etc.).

Conclusions and further prospects of research-
es in this direction. Based on provided informa-
tion, it is possible to come to a conclusion that in
the majority of the countries it is active on control
and regulation of information streams from the
state. Thus, whatever was level of the declared
freedom of speech; considered tendencies exist
and take root into legislative bases of the states.
In these processes, undoubtedly, there are positive
and negative sides.

Comparing current situation at this stage in the
different countries, it is possible to provide such
data from the last report of Freedom House "Free-
dom of a network 2013 World assessment Internet
and digital media". In the report is defined, how
actively the states put into practice regulation of
flows of information in the Internet. First of all,
it is a question of blocking and a filtration of a
content of Internet resources. Legalization of such
actions is regularly supported with adoption of
laws which forbid harmful (according to govern-
ment bodies) a content, and allow active manipula-
tions in information space, physical attacks against
journalists and bloggers and other Internet users
and politically motivated shadowing. According to
the results published in the report, the rating of
Ukraine in 2013 worsened in comparison with re-
sults of 2012 a little and made 27 points. The rating
of Ukraine in freedom context in the Internet was
estimated at 28 points from 100 (here respective-

References:

1. Informacionny'j suverenitet gosudarstva i

sovremennaya real'nost. -

«Moaoauit BueHH» * No 12.1 (27.1) * rpynens, 2015 p.

ly — less points, subjects are more than freedom).
Difficulties of access to the Internet in Ukraine
are estimated at 7 points from 25, restrictions on
Internet content — at 7 points from 35, violations of
the rights of users — at 14 points from 40.

As for regulation of information streams in
virtual space the Internet of Ukraine, it is unam-
biguously possible to draw a conclusion that dis-
tribution of a harmful content from the point of
view of preservation of information sovereignty of
the state and its citizens has menacing character.
Government institutions actually close eyes to reg-
ulation of virtual information space to which the
increasing number of citizens of Ukraine "moves".
The virtual environment the Internet gradually
becomes an impunity zone where instead of free-
dom the chaos even more often reigns and the im-
moral and criminal behaviour of citizens progress-
es. When in the virtual environment the Internet
isn't present real responsibility for distribution of
false information, to the user everything is more
difficult to find reliable information. Moreover —
importance of any information for the user falls,
and his intellectual level degrades. Its internal
standards and requirements inevitably decrease,
provoking degradation of standards of behaviour
at first in virtual, and then in the real world.

Nevertheless, it is necessary to remember al-
ways that control and regulation of flows of in-
formation from the state can be interpreted by
society not as the instrument of information dom-
ination of interests of the state, and as establish-
ment of information censorship.

[Electronic resource]. — URL:

http://www.zadereyko.info/ vliyanie_interneta_na_cheloveka/informacionnuy_suverenitet.htm.

2. Netsmy'slashpionit' —95%informacii dostupno v Internete. —[Electronic resource]. — URL: http://www.rbcdaily.ru/
world/562949985512696.

3. Besplatny'j internet fil'tr Child Web Guardian. — [Electronic resource]. — URL: http://childwebguardian.ru/lite/.

4. NetKids — servis, kotory'j pozvolyaet roditelyam kontrolirovat' ispol'zovanie interneta det'mi. — [Electronic re-
source]. — URL: http://netkidscontrol.ru/about.

5. Tret' kompanij v Rossii zapreshhaet zahodit' v socseti na rabochem meste. — [Electronic resource]. — URL:
http://www.itsec.ru/newstext.php?news_id=92181.

6. Korporativny'e zaprety'. — [Electronic resource]. — URL: http://www.profmedia.by/pub/kadrovik/art/detail.
php?ID=71001.

7. Mezhdunarodnyj pakt o grazhdanskih i politicheskih pravah. — [Electronic resource]. — URL: http://www.un.org/
ru/documents/decl conv/conventions/pactpol.shtml.

8. Evropejskaya konvenciya o pravah cheloveka. — [Electronic resource]. — URL: http://www.echr.coe.int/Docu-
ments/Convention RUS.pdf.

9. Mify' o kitajskoj Seti. — [Electronic resource]. — URL: http://polemika.com.ua/news-123733.html

10. Internet-cenzura v KNR. — [Electronic resource]. — URL: http://www.memoid.ru/node/Internetcenzura_v_KNR.

11. Indiya namerena nachat' primenenie sistemy' slezheniya «Netra» za set'yu Internet. — [Electronic resource]. —
URL: http://www.armstrade.org/includes/periodics/news/2013/1217/104521788 /print.shtml

12. Runet: spisok zapretov. — [Electronic resource]. — URL: http://digest.subscribe.ru/inet/inet/n1335248194.html.

13. Kak Roskomnadzor ohotitsya na torrenty'. — [Electronic resource]. — URL: http://digest.subscribe.ru/inet/inet/
n1335221748.html.

14. Detej nauchat boyat'sya trollej i shifrovat' informaciyu v internete. — [Electronic resource]. — URL:
http://www.cnews.ru/news/top/index.shtml?2013/11/27/551409.

15. MVD izjalo kesh-servery portala Fs.to soglasno postanovleniyu suda. — [Electronic resource]. — URL:
http://txtrusnewsru.ua/ukraine/160oct2013/cash.html

16. MVD iz"yalo ke'sh-servery' portala Fs.to soglasno postanovleniyu suda. — [Electronic resource]. — URL:
http://txtrusnewsru.ua/ukraine/160ct2013/cash.html

17. MVD zakry'lo fajloobmennik ex.ua. — [Electronic resource]. — URL: http://www.rbc.ua/rus/top/show/mvd-zak-
rylo-fayloobmennik-ex-ua-31012012172500.

18. SShA priznali Ukrainu naibol'shim narushitelem intellektual'ny'h prav (video). — [Electronic resource]. —
URL: http://www.rbc.ua/rus/top/society/ssha-priznali-ukrainu-naibolshim-narushitelem-intellektualnyh-
02052013100300.

19. Fil'traciya i blokirovanie internet-kontenta: mirovoj opy't. — [Electronic resource]. — URL: http://ria.ru/spravka/

20120711/697151590.html.



20

21.

22.

24.

25.

26.

«Young Scientist» * No 12.1 (27.1) » december, 2015 69

. Prem'er-ministr Velikobritanii predlagaet blokirovat' e'kstremistskie web-sajty'. — [Electronic resource]. — URL:
http://www.securitylab.ru/news/448181.php.
Germaniya: v sumerkah rassvetny'h zabrezzhila cenzura v internete. — [Electronic resource]. — URL:

http://ru.globalvoicesonline.org/2012/08/13/17625/.

Internet Censorship in France. — [Electronic resource]. — URL: http://internetcensorshipinfrance.weebly.com/.
. New Report: Internet Freedom Deteriorates Worldwide, but Activists Push Back. — [Electronic resource]. —
URL: http://www.freedomhouse.org/article/new-report-internet-freedom-deteriorates-worldwide-activ-
ists-push-back#.UtEe8fuOBAU.

Ukraina uhudshila pozicii v rejtinge Freedom House "Svoboda v seti-2013". — [Electronic resource]. — URL:
http://www.kommersant.ua/news/2310930.

U cheloveka eshhyo est' shans ne prevratit'sya v pristavku k komp'yuteru. — [Electronic resource]. — URL:
http://zadereyko.info/obshestvo/shans_cheloveka ne prevratitsa v pristavky komputera.htm.

Iz Ukrainy' so vzlomom. Strana stanovitsya e'picentrom kiberprestupnosti. — [Electronic resource]. — URL:

http://zadereyko.info/komputernue_prestypleniya/iz_ykrainu_so_vzlomom.htm.

3anepeiiko O.B.

Harionanbanii yHiBepenurer «Onecbka IpUANIHA aKkageMia»
Buaacenko O.B.

OpnecbKnil HALIOHAJIBHNI ITOJIITEXHIYHNMII YHIBEpCUTET

NNTAHHSA 3ABE3NEYEHHA ITHOOPMAIINTHOTO
CYBEPEHITETY JEPJKAB Y BIPTYAJIbHOMY CEPEJOBUIII IHTEPHET
TA TEHJEHIIII IX PO3BUTKY B YKPATHI

Anoranisa

Y crarTi PO3IJIAHYTI IUTAHHA PeryJiloBaHHA iH(OpMaLiiiHIX IIOTOKIB y BipTyaJibHOMY cepenoBuilli InTepHerT.
IIpoanasizoBaHO 3axoAy, III0 BIKMBAIOTBHCA JepsKaBaMM AJA (QiabTpallii MIKiIIMBOTO IHTEpPHET-KOHTEHTY.
BusnaueHo, 1m0 JepsKaBHI CTPYKTYypM YKpaiHM He pearymTb HAJEKHMM 4YMHOM Ha c()OPMOBAHI TeHJeHINii
y BipryaJsapHOMYy iH(popMmaniiHomy mnpoctopi IHTepHer, 3 TOuKM 30py B3abesneueHHa iHOpPMAIHOTO
CyBepeHiTeTy mepskaBu Ta ii rpoMajigH.

KurouoBi cioBa: iHopMmania, MKIiAIMBMII KOHTEHT, (PiIbTPaIlisd KOHTEHTY, KOHTPOJIb KOHTEHTY, OOMesKeHHA
incopmariii, iHTepHET-1IEHYPA.

3anepeiiko A.B.

Hammonasnbsaslit yHuBepcurer «Onecckas I0puandecKas aKageMua»
Baacenko E.B.

Opneccknil HaIlMOHAJBHBIN OJUTEXHNYECKNUI YHUBEPCUTET

BOIIPOCHI OBECITEYEHUA MH®OPMAIIMOHHOTI'O
CYBEPEHUTETA I'OCYJAPCTB B BUPTYAJIbHOI CPEJE MUHTEPHET
N TEHAEHINN X PASBUTUA B YRPAUNHE

AnHOTaUA

B crarpe paccMoTpeHBI BOIIPOCH! PEryJIMpPOBaHNA MH(MPOPMAIVIOHHBIX IIOTOKOB B BUPTYaJIbHOI cpene VIHTep-
HeT. IIpoaHaM3MpoBaHbl Mephl, IPeAIPUHIMAEeMbIe TOCYAaPCTBAMY AJA (PUILTPALY BPeLOHOCHOTO MHTEP-
HeT-KOHTeHTa. OIpezieseH0, YTO rOCyZapPCTBEHHbIE CTPYKTYPbl YKPayHbl He pearupyioT NOJKHBIM 00pasom
Ha CJIOPKVBIINVECA TEeHJEHIVM B BUPTYaJbHOM MH(POPMALVIOHHOM IIPOCTpPaHCTBe VIHTEepHeT ¢ TOYKM 3pEeHUd
obecrieueHna MHQMOPMAIVIOHHOTO CYBEPEHNTETA TOCYAAPCTBA U €r0 IPaskaH.

KuroueBrle cioBa: nupopMalysa, MHPOPMAIIMOHHBI CyBEPEHUTET, BPEJOHOCHbBII KOHTEHT, (PUIbTPALNA KOH-
TeHTa, OJ0KMpOBKa IP-anpeca, orpaHnyeHne MHQMOpPMaLNY, NHTEPHET-PECYPC.



70
UDC 343.9:343.37

«Moaoauit BueHH» * No 12.1 (27.1) * rpynens, 2015 p.

CRIMINOLOGICAL ASPECTS OF THE RESEARCH
OF THE STATE OF CRIME IN THE LAND SPHERE

Izovita A.M.
National University «Odessa Law Academy»

This article presents the criminological analysis of crime in the land sphere in Ukraine. On the basis of empirical
data level, dynamics, structure, features of the regional spread of the type of crime are identified. According to
the results of criminological analysis of statistical data the amount of material damage caused by the actions of
the Illicit Trafficking of land is set, the amount and structure of land in illicit trafficking are identified.
Keywords: crime in the land sphere, criminological characteristics, state crime, criminological indicators.

Criminalization affects all spheres of social life
in modern conditions of market economy.
Land sphere is no exception. A number of crimes re-
lated to illegal origin, transfer and sale of land rights
are rapidly increasing in parallel with the legal cir-
culation of land. It focuses on the need of criminolog-
ical analysis of indicators of crime in this area that
reflects it in a certain circle of people, which aims to
violation of the law of land circulation.

Some aspects of crimes in the land sphere were in-
vestigated in papers and dissertations of O.M. Botna-
renka, T. Bulavintsev, LA. Dyakin, V.M. Yehorshy-
na, AF. Ivlevoyi, T.A. Kovalenko, V.V. Kolesnikov,
M. Marchenko, R.O. Movchan, V.G. Syuravchy-
ka, B.V. Taylashova, A. Tatariv, A.S. Tarasen-
ko, O.P. Chabanna, Chepky A.V. B.V. Yatselenka,
AM. Shulga and other scientists. However, crimino-
logical research on this issue was insufficient.

The article analyses crime in land sphere as
the object of criminological research for further
improvement and effective enforcement measures
against criminality in this area.

The study is based on methodological foun-
dations for selective generalization of 64 archival
criminal proceedings and 182 convictions for offens-
es which were subject to an encroachment of prop-
erty rights to land committed during 2011-2014. We
used the method of expert assessments to deter-
mine expert opinion on the current state of state
regulation of the land sphere, the spread of shadow
processes and criminal manifestations, criminogen-
ic factors of crime, its prevention priorities. Em-
ployees of the prosecutor's office, operational staff
departments of public service to combat economic
crime MIA of Ukraine, specialists of departments
of land resources of local authorities, specialists de-
partments (administrations) State Service of Geod-
esy, Cartography and Cadastre of Ukraine, heads
of agricultural enterprises, advocates, practitioners,
specialists real estate (211 experts) answered the
questionnaire. The survey was conducted from 2011
to 2014 in Kyiv, Odessa, Khmelnytsky region and
the Autonomous Republic of Crimea.

If we analyze the statistical crime rates in the
land sphere for the last 5 years, the situation would

! Information disclosed by the Interior crimes in the sphere of
land relations 2008 / department of information and analytical
support of MIA of Ukraine; Information disclosed by the Inte-
rior crimes in the sphere of land relations 2009 / department
of information and analytical support of MIA of Ukraine;
Information disclosed by the Interior crimes in the sphere of
land relations 2010 / department of information and analytical
support of MIA of Ukraine.
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have the following appearance. According to the
MIA of Ukraine in 2008 in this area there has
been committed 2784 crimes and found 1,452 per-
sons in 2009 — 2,541 crimes and 1,352 persons in
2010 — 2,759 crimes and 1,411 persons in 2011 —
2773 crimes and in 2012 — 2034 crimes.

According to statistics, the dynamics of the
crimes committed, since 2008 tends to slight varia-
tions in the direction of growth or decrease (up 9%).
In comparison with 2008, in 2009 the number of
index crimes in the land sector decreased by 8.7%,
and in 2010, law enforcement authorities uncovered
2,759 crimes, which is 8% above the previous year.
In 2011, the number of reported crimes in the land
sphere increased by only 0.5%. According to 2012
Department of information and analytical support
MIA data is available only until the 20th of Novem-
ber of the reporting period and this does not allow
us to make comparisons with previous years. The
number of crimes was 2,034 in absolute numbers.
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Graph 1. Number of lands that are illegally trafficking,
according to their category

The land is a unique object that reveals the
crime in land sphere in a separate variety. Let's
define the amount of land that is in illegal circula-
tion in the studied years to achieve its objectives.
In 2008, was involved in the illegal circulation of
36.9 thousand hectares of land. In 2009, 27.5 thou-
sand hectares were subjected to criminal attacks,
which is 25.6% less than in the previous year. In
2010, more than 31 thousand hectares of land end-
ed up being the object of perpetration, which is
11.3% more than in the previous year!.
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The geographical spread of crime in the area of
the land sphere also has its own specifics. There is
a difference in terms of crime in this area between
different regions, which can be explained by the
following reasons. Firstly, most of the land com-
mission of crimes in certain areas because of the
economic attractiveness of obtaining criminal prof-
its, due to the high cost of land. Secondly, the ef-
ficiency of actors countering these crimes in these
areas, which in turn reduces the latency of crimes.

The most severe criminality in the land sphere
is Odessa region, Dnipropetrovsk and Kyiv region.
In 2010, crimes of this category have been exposed
mostly in the Crimea, Dnipropetrovsk, Donetsk,
Transcarpathian, Zaporizhia, Kyiv, Luhansk, Lviv,
Odessa regions and in Kyiv [1]. In aggregate, on
the territory of these regions more than 60% of
all crimes in this category have been committed.
In 2011, the majority of crimes were recorded in
Dnipropetrovsk, Odessa, Luhansk, Donetsk, Lviv
oblasts and Crimea. In 2012 most of crimes were
committed in Crimea, Dnipropetrovsk, Donetsk,
Kyiv, Luhansk, Lviv regions.

If we divide lands in it categories in 2008 most
of crimes have been committed on agricultural
land — 937, representing 33.7 % of all committed
crimes in this area; regarding land recreation, con-
servation and historical and cultural significance —
250 crimes, illegal transactions of forest lands —
81. In 2009, the majority of crimes are committed
with land for agricultural purposes (1,040 crimes);
124 crimes were committed on land recreation,
conservation and historical and cultural purposes;
on land forest detected 93 crimes.

There is a problem in systematization of empir-
ical set of criminal offenses in this area considering
different directions crimes in the area of the land
sphere, specific means and ways to achieve a crim-
inal result. We offered to hold their systematization
for the prevalence criterion based on a generaliza-
tion of the points classification of crimes in the land
sphere. we have identified the following most wide-
spread crimes on the basis of summarizing points of
view on the classification of crimes in the land sec-
tor: Land crimes in the sphere of service activities;
fraud with land; unauthorized occupation of land.

The need for compliance with the declared
classification of crimes in the land sphere and
the objectivity of criminological analysis requires
consideration of the phenomena under relevant
groups of crimes.
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Graph 2. Dynamics of some groups of crimes
in the land market in 2008-2012
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The largest group of crimes in land sphere are
the crimes related to official duties. In 2012 the
Razumkov Centre survey was conducted among
the population, which indicates the high level of
corruption in the system for obtaining rights to
land [2]. Moreover, according to the study "Cor-
ruption in Ukraine. Comparative analysis of na-
tional research: 2007-2009", which was supported
by the US Agency for International Development
(USAID) and the corporation” Millennium Chal-
lenges "(MCC) in response to a question about most
widespread corruption 47.1% of respondents said
it was cases of privatization possession and use of
land [3]. According to the prof. Dryomin research,
corruption has taken a prominent place in the
structure of public relations; it has become sys-
temic and in many cases has replaced the official
legal settlement of relations [4, p. 407].

In the structure of crime in land sphere the
percentage of crimes related to official duties,
ranging from 58% to 65%. Qualification of the
group carried out crimes is provided by the ar-
ticles 364-370 of the Criminal Code of Ukraine.
Details of statistical reports indicate that in 2008
it was discovered 1,807 cases of officers commit-
ting crimes are related to bribery — 316 crimes. In
2009 their number decreased by 9%, to 1657 and
293 crimes respectively. In 2010 and 2011 crimes
rates were found almost not differ and totalled
1,604 and 1,618, crimes are related to bribery —
259 and 263 respectively.

In the analysing of statistical data in the struc-
ture of crimes committed in the land sphere, the
share (on average — 10%) account for crimes re-
lated to unauthorized occupation of land. Accord-
ing to statistics, in 2008 it’s recorded 315 facts of
unauthorized occupation of land. In 2009 their
number decreased by 21.3% to 252 crimes. In 2010,
crimes related to unauthorized occupation of land,
accounted for 253 cases. In 2011, 281 reported a
case of unauthorized occupation of land, and for
10 months in 2012 were committed 144 crimes.

Fraud in the implementation of transactions in
the land market has gained extensive development
in recent years. The negative dynamics on rap-
id growth in the number of fraud persists. In the
structure of crime in this area, they account for
about 10-11% of all crimes.

In 2008 239 crimes related to fraudulent ac-
tions when dealing with the land were registered,
in 2009 on the background of the total number of
crimes of this category, the share of these crimes
increased by 10.8% to 268. Analysis of criminal
cases has shown that during this period became
the prevalence of fraud associated with mastery
in cash at the conclusion of fictitious contracts,
which were the subject of land state or municipal
property, committed by officials of state and local
governments. Thus, a person who knows in ad-
vance has no authority to dispose of land, enters
into a fictitious agreement on behalf of the State
or the territorial community. B.M. Golovkin such
kind of fraud as the registration of contracts of
sale of real property defines as one of the main
system mercenary crimes against property [5]. In
view of the figures we can conclude disappointing
trend to increase in the number of frauds in the
land sphere.
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Latency crime in land sphere significantly dis-
torted picture of the status and trends of this
phenomenon, the extent and nature of damage
inflicted by society and the state from such crimi-
nal activity. These statistics give only a rough idea
of the real extent of the illicit circulation of land
rights. However, the poll has allowed experts to
confirm the structure of crime in the land sphere
and to identify the most widespread crimes.

Distribution of respondents about the prevalence of certain crimes
in the land sphere
abuse of officials of
state and local
government (the
allocation of land
state / municipal
property, changing
the purpose of land,
registration of illegal
transactions with
the earth, etc.)
43%

compulsion to
alienation of
property rights to
land
2%

deprivation of the
right to use (lease)
land
4%

falsification of
documents required
for the sale / lease
of land
10%

unauthorized
occupation of land
28%

fraud action against
land owners
13%

Results of judicial activities concerning re-
ported crimes in this area is not encouraging. The
courts considered 300 criminal cases of this cate-
gory each year. However, only a small number of
them completed decreeing the sentence. The pres-
ence of such errors in judicial practice shows the
difficulty of proving review and violations of legal
circulation of land.

Undoubtedly, an important element in the pro-
tection of rights and legitimate interests of indi-
viduals and legal entities is the reality and the
amount of compensation of material losses crimes
in the land sphere. One of the principles of com-
pensation for damage caused to landowners and
land users as illegal actions and lawful actions, is
full compensation to land owners direct materi-
al cost, cash and other expenses or provision of
property and other objects of equal value, as well
as payment of lost profits [6]. According to the
Art. 152 Land Code of Ukraine, compensation of
losses is one way to protect the rights of citizens
and legal entities on land. Procedure of determi-
nation and compensation to land owners and land
users found that land owners and land users are
compensated damages caused to withdrawal (buy-
ing) and temporary occupation of land, restrictions
on their use, deterioration of soil cover and other
useful properties of land or bringing them in not
suitable for use by state and non-receipt of income
due to temporary non-use land [7].

It should be noted that determining the amount
of material damage to be compensated resulting
from committing crimes in the land sphere is rath-
er difficult. This is because the definition of cost
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of land must comply with a large number of reg-
ulations that establish special rules for calculating
the harm caused by such encroachments, depend-
ing on the category of land. In particular they are
correct formula to be applied in determining the
amount of damages for infringement on specific
objects with well-defined indexes and coefficients
established method of calculating such damage,
etc. [8; 9; 10].

Analysis of statistical information about com-
pensation for material damage caused by crimes
of this category indicates that it is carried out not
full. First of all, you can see quite significant dif-
ferences between the prescribed amount of prop-
erty damage by excited criminal cases and the
amount of material damage to offenses, criminal
cases for which proceedings are finished. Also that
the amount of installed material damage and the
amount reimbursed for property damage crimes
investigations in criminal cases have been com-
pleted, also differences.
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completed, min

Graph 3. Analysis of statistical information
about compensation for material damage caused
by crime in the area of the land market

Often, lands change not only the owner, but also
the purpose of the natural properties at the time
of exposure of these crimes, making it difficult or
even impossible to return them to their original
state. The statistics give us separate figures for the
return of land to legal circulation. Thus, in 2008 the
land seized from illegal circulation by seizure, re-
turned voluntarily by the decisions of local authori-
ties — 4,3 thousand hectares; in 2009 — 30 thousand
hectares; in 2010 — 9.2 thousand hectares.

In most of these cases the difficulty in remov-
ing from illegal possession of land associated with
insufficient effective actions by local governments,
of land control, law enforcement and state execu-
tive service on their return to the legal field.

Conclusions. Criminological research of the cur-
rent state and trends of crime in the land sphere,
as a specific kind of criminal activity in the eco-
nomic sphere allowed to determine quantitative
and qualitative indicators of this kind of crime.
The result of of research can help to understand
more deeply the problem of criminalization of land
sphere and identify priority areas for combating.
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RPVMIHOJIOTTYHI ACIIERTI JOCJHIAsREHHA CTAHY
3JIOYMHHOCTI B 3EMEJIbHIN CHEPI

Amnorarisa

Y paHiil cTaTTi 34ificCHEHO KPMMIHOJIOIIYHMII aHAJI3 3JI0YMHHOCTI B 3eMeJibHIN cdepi B Ykpaini. Ha ocHosi
eMIIPUYHIX JaHUX BU3HAUEH] piBeHb, MUHAMiKa, CTPYKTypa, 0COOJIMBOCTI PerioHaJbHOrO IOMIMPEHHA TaHOT0
PiBHOBUAY 3JIOYMHHOCTI. 3a pe3yJabTaTaMM KPUMIHOJIOTIYHOTO aHAJi3y CTATUCTUYHMX BiJIOMOCTE} BCTAaHOB-
JIEHO cyMa MaTepiasbHUX 30UTKIB, 3aBIaHUX OiAMM 3 HE3aKOHHOTO O0Iry 3eMeJIbHUX [OiJIAHOK, BU3HAYEHA
KIJIBKICTB Ta CTPYKTypa 3eMeJib, 110 3HaXOAAThCA B HE3aKOHHOMY 00iry.

KarouoBi cioBa: 3JI0YMHHICTL B 3eMeJIbHIV cdpepi, KpUMiHOJOriYHA XapaKTepUCTUKA, CTAH 3JIOYMHHOCTI,
KPMMIHOJIOTiYHI TTOKa3HUKIL.
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KPUMIHOJOI'MYECKUE ACIIERTBI NCCJEJOBAHIA COCTOAHNA
MPECTYIIHOCTU B 3EMEJBbHOJI CHEPE

An"oranus

B panHOI cTaThbe OCyLIEeCTBJIEH KPVMMHOJIOTMYECKUI aHAJINU3 IPECTYIIHOCTY B 3eMeJIbHOI cepe B YKpam-
He. Ha ocHOBe sMIOuMpuYecKUX JAaHHBIX OIIpeJleJIEHbl yPOBEHb, AVHAMMKA, CTPYKTYpPa, OCODEHHOCTU PErmo-
HaJIBHOTO pacIpocTpaHeHMUs JaHHOTo Buia npecTynHocTu. IIo pesysbraTaM KPMMMHOJIOIMYECKOTO aHaJM3a
CTATUCTUUECKNX CBEIEeHNII YCTaHOBJEHA CyMMa MaTepMaJIbHOTO ylepba, MPUUYMHEHHOTO NeJICTBUAMM 110 He-
3aKOHHOMY 000pPOTY 3€MeJIbHBIX YYaCTKOB, OIPENeJIEHO KOJUYECTBO M CTPYKTypa 3eMeJjb, HaXONAIINXCA B
He3aKOHHOM 00o0poTe.
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FINANCIAL PRECONDITIONS FOR EXPORT POTENTIAL DEVELOPMENT
OF THE MARITIME COMPLEX OF UKRAINE

Ribik O.M., Khaiminova J.V.
National University «Odessa Law Academy»

Nesterova K.S.
International Humanitarian University

The problems of financial assistance in developing export potential of the maritime complex of Ukraine were
researched. Ukrainian maritime complex enterprises dormant export capabilities can be realized only under
conditions of state support, particularly in the field of finance. Fiscal levers are an effective means of en-
hancing export potential of the maritime industry. The feasibility of creating a specialized state institution for
insurance and guarantee the export of Ukrainian maritime complex enterprises was defined. The necessity of
establishing a Development Bank in order to increase the potential of maritime complex was substantiated.
Keywords: maritime complex enterprises, export potential, development, financial preconditions.

Problem formulation. Export potential de-
velopment is a precondition for increasing
efficiency of internal socio-economic system func-
tioning and for strengthening each country’s posi-
tion in the world economy. Potentials of economic
subjects at all levels constitute the country’s export
potential. To accelerate the growth of such a coun-
try’s potential in the difficult economic and political
conditions, first of all, it is necessary to use it to
the maximum and try to increase the capacities of
the areas of economic activity and business entities,
that have considerable experience, positive reputa-
tion in the field of foreign trade and the ability to
produce advanced products. In developed countries
special place among prospective goods produced for
export, is occupied by services, including transport.
Nowadays the most attractive, in our view, are the
maritime complex enterprises, including shipping
companies, port and maritime tourism enterprises.

Thus, identifying areas of maritime complex
enterprises export potential development and their
sources of finance is topical.

Analysis of recent research and publications.
In Ukraine, questions of export capacities develop-
ment are elaborated by I. Burakovsky, S. Kvasha,
I. Kobouta, M. Kompanets, P. Sabluk, V. Savchuk,
O. Tymkiv, A. Filipenko and others. Actual prob-
lems that hinder the Ukrainian export development
have been researched by V. Movchan, T. Melnik,
L. Ivashova, A. Mazaraki, L. Kutidze, Y. Verlan-
ov, N. Osadcha, O. Shkolny, I. Orlik, N. Rezniko-
va etc. Works by O.M. Kotlubay, M.T. Primachov,
V.V. Zhikhareva, O.M. Kibik are devoted to the
formation and development of individual compo-
nents of the maritime complex, that have signifi-
cant export potential.

Unsolved aspects of the problem. However, the
questions of financial assistance for export poten-
tial development of the maritime complex enter-
prises are currently studied insufficiently.

The purpose of the article —is defining features
of the financial preconditions system formation at
the contemporary stage of export potential devel-
opment of the maritime complex enterprises of
Ukraine.

The main material. Increasing the value of
transport services exports is a requirement for
socio-economic development of many economical-
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ly developed countries. Transit Ukraine's position,
its port system facilities contribute to the potential
development of maritime transport services. Trans-
port services exports should be considered as an
indispensable source of export potential of Ukraine.
The growth in volumes and as a result, the rev-
enue from transport services exports growth will
contribute to the diversity of services, employment
and wages growth, improvement of transportation
technology, further development of transport infra-
structure. Ukraine has a high potential in this area,
but the use of this potential needs appropriate gov-
ernment support, including financial sector support.

According to statistics, exports of services in
Ukraine for the first half 2015 amounted to 4.52 bil-
lion U.S. dollars. It’s compared to the same period
of 2014, exports of services decreased by 25.8%. An
export of transport services is decreased by 23.6%.
The structure of services exports accounted for the
largest percentage of transport services — 54.2% of
total exports. The volume of services exports to EU
countries amounted to 1,392,9 million U.S. dollars
and decreased by 31.7% compared to the same pe-
riod of 2014 share of export of services to EU coun-
tries accounted for 30.8% of total exports.

Exports volumes of transport services exceed
imports by all kinds of services. Exports of trans-
port services in 2000 amounted to 83.8%, in 2010 —
67.3%, in 2014 — only 53.0% of the services exports
of Ukraine [1]. Thus, the transport services exports
have a tendency to decrease due to many objective
and subjective factors.

In structure of transport services export should
be distinguished services by national carriers of
transporting export and import goods, transit
through the territory of the country, transport of
goods between foreign ports that is performed by
domestic shipping companies, leasing or temporary
use of vehicles and transport equipment by for-
eign carriers, cargo loading and unloading proce-
dures when the state border is crossed in seaports,
agency services to foreign ship owners in domestic
ports, services for foreign cruise passengers in na-
tional ports and more.

Ukraine has sea-power status. However, ac-
cording to experts, Ukraine annually loses about
1 billion U.S dollars due to the fact that export
goods are transported by foreign shipping com-
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panies [2]. Domestic shipbuilding enterprises are
mainly getting order to build only ship hulls from
foreign customers [3; 4]. Revival of the national
sea merchant fleet and shipbuilding is a problem
that must be resolved immediately. Adoption of
the Law of Ukraine «On the International Ship-
ping Register of Ukraine» and improvement of tax
legislation by introducing tonnage tax may con-
tribute to solving of the problem mentioned above.

Port Enterprises of Ukraine have significant
export potential. Nonetheless, in a fast changing
range of goods, the requirements of customers,
the national port enterprise should have some re-
serves to change the level of capacity and reorient
its facilities to meet the needs of export activities
participants. To form and support relevant techni-
cal and technological level of capacity significant
financial resources are required. Some experts in
the field of port activities consider that optimal di-
rection of Ukrainian ports development is their se-
lective modernization based on public-private part-
nership. This selective modernization corresponds
with modern financial capacity of port enterprises.
However, in the future, such a partial correction
of the problem of fundamental modernization in all
areas and spheres of port system operations may
make a significant deterioration in the competitive
position of the national port system.

The tourism sector is an important component
of the national economy, which makes it possible
to generate significant revenues in local and for-
eign currencies in many countries. A special place
in the tourist area of Ukraine takes maritime tour-
ism. Its development is impossible without solving
the problem of financial assistance to modernization
of port infrastructure, construction of cruise ships,
improvement of tourism companies’ capacities etc.

Enhancing export capacities of national ship-
ping companies, port and shipbuilding enterprises,
maritime tourism companies that provide transport
services mentioned above should be performed by
using financial resources received from different
sources. Traditional source of finance there are own
funds that are mostly limited nowadays. That is
why the state should play an active part in export
potential development of maritime complex. There-
fore, underlining the role of maritime complex com-
panies to ensure the export potential of Ukraine, we
should note the need to create financial precondi-
tions for export-oriented enterprises development.

In terms of the limited state possibilities of fi-
nancial assistance to develop the enterprises of
maritime complex export capacities attracting
investment could contribute to improvement of
public-private partnership mechanism through
reformation of the institutional framework. How-
ever, the system of public-private partnership in
Ukraine contains a number of shortcomings. The
procedure of signing a contract is complex and
lengthy and provides for necessary coordina-
tion with the Ministry of Economic Development
and Trade of Ukraine, the Ministry of Finance of
Ukraine and the receipt of the appropriate deci-
sion of the Cabinet of Ministers of Ukraine. New
objects that are built by private investors and on
their own under a public-private partnership in
Ukraine could be only state owned. This condition
is contrary to the progressive international experi-
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ence and causes the public-private partnerships to
be less attractive to potential investors.

In the current global maritime services market a
tendency to reduce the role of the traditional bank
lending for helping grow the enterprises is strong.
Meanwhile, UNCTAD experts emphasize that in
the post-crisis period the power of export banks in
lending the shipbuilding industry is strengthening.
Thus, loans and guarantees are actively performed
by institutions of Japan, South Korea, Brazil,
Germany and Norway. The Export-Import Bank
of China allocates additional funds to finance the
construction of ships, makes a policy for encourag-
ing foreign ship owners to place orders at Chinese
shipyards through attractive financing operations
and supports the shipbuilding and shipping indus-
try, which are under recession [5].

In Ukraine there is JSC «Ukreximbank», which
specialty is defined as financing of foreign trade, in
particular export operations. However, in practice,
JSC «Ukreximbank» performs the function of the
universal commercial bank. In scientific publica-
tions the need for a national export credit agency
(ECA) is often discussed. The feasibility of creating
such an agency is due to the availability of long-
term financing, the ability to protect against finan-
cial risks and property loss (for the exporter), the
settlement of questions concerning the collateral
by offering the possibility to collateral insurance,
optimization of financial flows through the pre-
agreed payment schedule, reduced cost of funding
compared to national banks etc. [5].

Currently, the Ministry of Economic Devel-
opment and Trade jointly with the Ministry of
Finance and the National Bank has developed a
program whereby, the Ukrainian exporters’ sup-
port system will consist of two institutions: the ex-
port-credit agency, which will deal with insurance
and guarantee and JSC «Ukreximbank», which
will provide loans [6]. Two models of interaction
between above mentioned institutions are planned
in process of the program implementation, which
are the following:

- The establishment of the ECA as a subsidiary
insurance company of JSC «Ukreximbank» which
does not require additional funds from the state
budget, according to the EU and OECD practice;

- The establishment of a new state insurance
company, independent from JSC «Ukreximbank»
that requires additional funds from the state bud-
get and changes to legislation to create the new
public insurance company.

Under conditions of the limited opportunities
for financing from the state budget the first option
is more reliable. Nevertheless, the maritime com-
plex enterprises should combine their own capabil-
ities and state efforts to form financial precondi-
tions for export potential development.

There is the positive experience of foreign coun-
tries in the functioning of Banks of Development
with the goal of financing strategic priority sectors,
including the maritime industry, with relatively low
interest rates. Co-founders of the Bank may be the
state, the big enterprises and other stakeholders of
the maritime transport services markets. Taking
into account foreign experience, the Bank should
play an active role in the elaboration of strate-
gies for the development of maritime business in
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Ukraine. The Bank activity is associated with the
development of medium and long-term financing
strategic business entities. The purpose of the Bank
is to create financial preconditions for implementa-
tion of the national strategy for sustainable devel-
opment of maritime complex according to accepted
programs and plans. Credit operations must be one
of the main activities of the Bank. Meanwhile, the
Bank should promote the use of safe, stable, effi-
cient system of payments that will provide income
in local and foreign currencies. In order to diversi-
fy risks and creating a balanced structure of profit
the Bank of Development has also directing consid-
erable efforts to the development of its functions
in such areas as the provision of financial advisory
services, debt underwriting and more. Due to the
fact that Ukraine does not have sufficient financial
resources the Bank could accumulate the depreci-
ations on the example of the European investment
commandite partnerships activity.

Conclusions and suggestions. Therefore, the in-
crease in exports of transport services of the mar-
itime complex enterprises should be considered an
important component of the export potential de-
velopment of Ukraine. The growth in volumes and
as a result, revenues from the transport services
exports will facilitate the further improvement of
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transport infrastructure. Achieving competitive
advantage in the global market by the maritime
complex enterprises of Ukraine is possible in case
of creation relevant financial preconditions. Dor-
mant export opportunities of Ukrainian port enter-
prises, shipping and maritime tourism companies,
shipbuilding yards could be realized only under
conditions of state support for the industry, par-
ticularly in the area of financing. It is necessary to
prepare a new version of the Law «On state finan-
cial support for export activities», in which should
be planned the creation on the basis of existing
structural units of JSC «Ukreximbank» the insti-
tution for insurance and guarantee the export of
the Ukrainian enterprises, including the marititme
complex. Fiscal instruments remain an effective
means of the export potential development intensi-
fication of the maritime industry. Initiation of cre-
ation the Bank of Development will form positive
conditions for the functioning of maritime complex
because it will contribute to the flow of investment
resources and modernization of the infrastructure.
The proposed will strengthen the competitive posi-
tion of the maritime complex enterprises and other
national exporters. It will increase the investment
attractiveness of the export-oriented enterprises
and later on of the national economy.
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MiskHapomunii ryMaHIiTapHUI YHIBEpCUTET

dIHAHCOBI IEPEAYMOBI PO3BUTRY ERCIIOPTHOI'O TIOTEHIIAJTY
MOPETI'OCIIOJAPCBROTO RKOMIIJIERCY YRPAIHI

Anorangisa

Hocnimxeno mpobyemu piHaHCOBOTO 3a0e3MeYeHHsA PO3BUTKY E€KCIIOPTHOrO IIOTEHIHaJy MiAIPUEMCTB MOpe-
TOCIIOAAPCHKOT0 KOMILIeKcy YKpainnm. IloTeHIliliHI eKCIopTi MOKJIMBOCTI YKPAIHCHKUX HiITPMEMCTB MOPEro-
CIIOIAPCBKOTO KOMILJIEKCY MOMKJIMBO peaJsidyBaTy JMIIe 3a yMOB JEPsKaBHOI MINTPUMKM, 30KpeMa B cdepi
dinancyBanHsa. IlogaTKoBl Baskesi 3aauIIalOTbCcA e(PeKTUBHUM 3ac000M aKTMBizallii PO3BUTKY €KCIIOPTHOrO
TIOTEeHIlialy MOPCBKOI rasysi. Bu3HaueHO AOIiNBHICTE YTBOPEHHHA CIIelliaJi30BaHOI ep:KaBHOI yCTaHOBM 3i
CTpaxyBaHHA Ta TapaHTYBaHHA eKCIIOPTHMX OIlepalill yKpaiHChKMUX IiNIPMEMCTB MOPErocroapCcbKOro KOM-
nnekcy. OOrpyHTOBaHO HeOOXiZHICTB CTBOpeHHA BaHKY PO3BUTKY 3aJd IiBUIINEHHA [IOTEHIiaJly MOpero-
CIIOIAPCBKOTO KOMILIEKCY.

KurodoBi cJsioBa: migmpmeMcTBa MOPEroCIONaPCBKOTO KOMILIEKCY,
dinaHCOBI EepeyMOBH.

EKCIIOPTHMII IOTEHIiaJl, PO3BUTOK,
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®ITHAHCOBBIE TPEJIIOCBIJIRKN PA3SBUTHIA SRCIIOPTHOT'O IIOTEHIIMIAJIA
MOPEXO3AMCTBEHHOI'O KOMIIJIEKCA YKPAUHEI

AnHOTaA

VlccoenoBane! mpobseMbl (PVHAHCOBOTO ODecIiedyeHNs PasBUTUA SKCIIOPTHOrO MOTEHLMAJa IIPeAIPUATAI MO-
PEX03AICTBEHHOTO KOMILIEKca YKpauHbl IloTeHIMaJbHBIE SKCIIOPTHBIE BO3MOXMKHOCTM YKPAWHCKUX IIpef-
IPUATHI MOPEXO03ANCTBEHHOIO KOMILJIIEKCA MOYKHO Peasin30BaTh JIMIIb IIPK YCJIOBMUAX TOCYAAPCTBEHHON IO -
JIIEPsKKM, B YaCTHOCTU B cpepe puHaHCUpPOBaHNUA. HaJsloroBble phbryaru ABJIAITCA dPQPEKTUBHBIM CPEICTBOM
aKTUBU3AIMM Pa3BUTUA HKCIOPTHOTO MOTEHIMaIa MOPCKOi oTpacin. OnpeneseHa Liejaecoobpas3HOCTb co3a-
HUA CIENMaJN3MPOBAHHOTO IOCYZAaPCTBEHHOIO YUPEKIeHNA 10 CTPAXOBAaHMIO U TrapaHTUPOBAHMUIO DKCIIOPT-
HBIX OIlepaluii yKPaMHCKUX IIPEANPUATHUII MOPeX03dAiCTBEHHOro KoMmilekca. O0ocHOBaHA HEOOXOIVMMOCTb
co3naHua BaHKa pasBUTUA C IeJIbI0 IOBBIIIEHN IIOTEHIMAa MOPEX03ACTBEHHOIO KOMILIEKCa.

KuroueBble caoBa: IpeqnpuATa MOPEXO3ANCTBEHHOIO KOMILIEKCa, SKCIIOPTHLIN [TOTEHINAJ, pa3BuTHe, u-

HAHCOBBIE ITPEeAIIOCBIIKN.
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La présente étude s’intéresse au développement de la méthode généralisée des transformations intégrales
d’analyse de 1'état de tension et de déformation des coques surbaissée en forme de bande. Dans cette étude,
on se préoccupe de la flexion des coques surbaissée ayant un support. C'est support intermédiaire est interne,
rigide et semi — infini. Le support provoque des sauts des efforts tranchants généralisés. On se propose d’ex-
aminer la solution de ce probléme a I’aide de la méthode généralisée de transformations intégrales.

Mots clés: flexion, coque cylindrique, support rigide, méthode généralisée de transformations intégrales.

ormulation d'un probléme. Développement

de méthodes efficaces pour définir de 1'état
de tension et de déformation des structures ayants
des inclusions minces, des supports, des fissures
et autres concentrateurs des efforts est une tache
importante, & la fois d'un point de vue théorique
et pratique, en raison de leur grande application
pratique. Méthode analytique des transformations
intégrales généralisées est 1'une des branches de
la méthode des éléments de frontiére. Elle ne né-
cessite pas de grande capacité pour le calcul de
haute performance. Cette méthode est basée sur
la réduction du probléme d'un systeme d'équations
intégrales en tenant compte des caractéristiques de
ces équations. La présente étude est consacrée a
I’analyse de la concentration des efforts et de la
flexion des enveloppes a 'aide de la méthode de
transformations intégrales généralisées.

L'analyse des derniéres études et publications.
L'analyse de la conductivité thermique des plaques
avec S interne — en forme de source de chaleur
est obtenue par la méthode des transformations
intégrales généralisées dans [1; 2]. Méthode a été

développée pour résoudre le probleme de flexion
de la plaque isotrope [3] et orthotrope [4] avec ir-
régularités linaires, orientés au hasard. Solution
exacte de la courbure d'une coque surbaissée, en
présence d’un semi-infini support de Winkler a été
obtenue dans [5], par réduction au probleme de
Riemann. Le probléeme de la flexion d'une coque
surbaissée rectangulaire avec l'inclusion a été ré-
duit au systéme d'équations intégrales dans [6]. Dé-
veloppement de la méthode de solution le probléme
de la flexion des coques surbaissées cylindriques
rectangulaires avec des inclusions mince, rigides,
linaires réalisée dans [7]. A savoir, dans cet article
on a obtenu la solution numérique du probléme
de flexion coque surbaissée cylindriques rectangu-
laires avec inclusion finie.

Le but de cet article est d’abord, d'obtenir la
solution exacte du phénoméne stationnaire aux
frontiéres de la flexion d’une enveloppe cylin-
drique & pente douce en présence d’un support ri-
gide intermédiaire semi — infini. Puis, et a l’aide de
cette solution, d'analyser de la tension de contact a
I’extrémité du support rigide.

© Kozin O.B., Papkovskaya O.B., Kozina M.O., 2015
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Formalisation mathématique du probléme
frontiére et sa réduction au probléme de Riemann.
On considére une coque surbaissée cylindrique a
pente douce, dont la projection sur le plan est la
bande (0<y<b; —oo<X<ow). On admet que cette
coques surbaissée est sur appuis simples le long des
frontiéres (y=0,b; —o0< x <) et qu’elle est renfor-
cée par le support rigide intermédiaire (y=b/2=1I ;
0 < X < ). La coque se replie sous la charge trans-
versale appliquée a sa surface, charge paire, par
rapport a la droite y=1. La charge a une intensité
q(x,y). Le contact entre la coque et le support est
supposé lisse, complet, bilatéral et continu. On se
propose de trouver les tensions y(x) existant dans
la coque & la zone de contact avec le support. Nous
supposons que:

q(x, y)=0,(X)a,(y); (0<y<b; —o0<x< o)
ql(X)ESX, qz(y):O(l):

(1.1)

(1.2)
ol

S,={w(x): mneN, q(x)eC; & sup[ X" ql} A},
wN — l'ensemble des nombres entiers naturels;
C, — lespace des fonctions infiniment différen-
tiables par rapport a la variable x; la constante A,
dépend de m et n; 0,(y)=0(1) 51gn1f1e que la fonc—
tion q est bornee (sur [0,b]). En utilisant [8] et en
tenant compte de (1.2), on peut procéder a la for-
malisation mathématique de ce probléme frontiére:
(1.3)

NO(X,y)+icA O(x,y) = T(x,y) (0<y<b; —o<x<®);

y=0,b: O(x,y)=08°0(x,y)/dy*=0 (1.4)

o'0(x,y)/ox' »0,i=03 (0<y<h), (1.5)

ol O(X,y) représente la fonction complexe, qui
exprime la fleche w(x,y) de la surface du milieu de
I’enveloppe et la fonction des tensions @(X,y) de la
coque:

w(x,y) =c(En) " Im(@(x,y), ¢(x y)=Re(d(xy)),

X —> too:

A* — lopérateur biharmonique, A, =k,0/éx?,
f(x,y) = -icq(x,y), c=+12(1-v*)/h, i:\/—_lk, v — le

coefficient de Poisson, E — le module de 1'élasticité,
k,eth respectlvement — la courbure et lepalsseur
de I'enveloppe. Il faut remarquer que 1'équation
(1.3) est correcte dans tout le domaine indiqué sauf
sur la ligne du support renfor¢ant. La présence de
ce support provoque la rupture de la continuité des
efforts tranchants généralisés V, de la coque (sur
cette ligne). On note

(V, (D) =V, (1 -0) =V, (x,1 +0) =y(x) (0< X <)

V, (X, ) = ~Dy[(2 - v)a*w(x, y) 1 ax%dy + B*w(x, y)  oy*]:
D, = En®/(12(1-v?)).

En outre, la fleche, I'angle du mouvement, le
moment fléchissant, les forces de cisaillement et le
déplacement le long des axes x et y restent conti-
nus. La fleche satisfait alors a 1'équation

w(x,1)=0, (0<x<o). (1.7)

Pour résoudre le probléeme, on introduit les

fonctions suivantes
_Jw(x), x=0

V(0= { x<o V0= {f(x)
ou f (x) est la fonction inconnue.

Ces fonctions permettent d’écrire les conditions
(1.4) et (1.5) sur l'intervalle —ow<x<o:

(1.6)

x>0
x<0’

(1.8)
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(0'0x 1)/ oy*) =—icy, (\)3y, k=03,  (1.9)
dx — symbole de Kronecker
cIm(@(x,1))/(Eh) =y _(X). (1.10)

Appliquons maintenant la transformation de
Fourier par rapport a la variable x avec le noyau
exp(iox) aux rapports (1.3), (1.4), (1.9) et (1.10). On
obtient finalement

(d®/dy? —a*)6,(y) —ick,a’6,(y) = - Icqqu(y) (0<y<b);(1.11)
y=0 ou y=a: 6,(y)= -7 =0 (1.12)
(d*0,(y) 1oy ) =-ic®™ (@)3, k=03 (-0<a<wx), (1.13)
cIm(@,(1))/(Eh) = (), (-wo<a<wx), (1.14)

ol @*(a), 0,(y).q, sont les transformées de Fou-
rier des fonctions y.(x),0(x,y),,(x) respectivement et
g, €S,- On obtient la fonction inconnue 6, (y) sous
la forme d’une somme

0.(y) =0, (y)+6,,(y) 0<y<b, (1.15)

ol 0,,(y) est la solution du probléme frontiére

(1.11) — (1.12). Elle se trouve a l'aide de la fonction
de Greene G,(y,7) correspondante:

b
0,,(y) = -i, j G, (y.mf,(ndn (0<y<b),

G, (yon) = ot (Shatnsh(as) _ shlaum)sh(cus),
(X -p’)"  Ash(adb) Lsh(aub)

r:{b_"’ Sy s={b Vo st y>n [lj:\/li\/:(lﬂ)a‘l.
n, sing<y y, sin>y (u 2

La fonction 6,(y) est la solution de l’équation
différentielle homogéne correspondant a (1.11) et
aux conditions (1.12), (1.13). En utilisant les pro-

priétés correspondantes de la fonction de Greene
de ce probléme frontiére, on obtient:

0, (Y) =ic®" ()G, (y.])  (0<y<b). (1.17)

En remplagant 6,(y) de (1.14) par (1.15), et en

tenant compte de (1.16), (1.17), on obtient le pro-

bléme de Riemann non homogéne [9] sur un axe
réel:

(1.16)

D(@)0" ()= (@) +9(a) , (-0<a<0); (1.18)

D(e) = (4Doe’) '2,(a),
2,(a) = Re(-2(2% ~ 1) *(th(pA) 1 2 ~th(pu)! 1))
b
p=al, 9(e)="2=Re(G, (.n)a, (M)dn-
0

0

Etablissement des conditions suffisantes de la
solution du probléme de Riemann. Démontrons le
théoreme suivant, qui est la condition suffisante
pour la construction de la solution du probléme
de Riemann (1.18) par la méthode de factorisation
partielle [9].

Le coefficient du probléme de Riemann (1.16) a
les propriétés principales suivantes :

D(a)eCa=C(R); D(«)=D(-a); (2.1)

c’est-a-dire que D(a) appartient a l'espace des
fonctions continues sur la droite réelle R, que D(a)
est pair. En outre

D(c) — b*/(48D,) poura —0; D(a)/ A—>1 pour o — *o;

(-o<a <),

(2.2)

D(a) € (A,0) pour —o < a < . (2.3)
Démonstration. L'affirmation (2.1) est évidente.
Les affirmations (2.2) sont vérifiées a l’aide des
développements asymptotiques correspondants
qui entrent dans l'expression de la fonction D(a).
A présent, démontrons l'affirmation (2.3) — la plus
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compliquée et la plus importante. A cet effet, exa-
minons le probléme (1.11) — (1.13) et introduisons
les notations suivantes:

Q.(Y) =rn+ir.(y). (2.4)
En substituant (2.4) dans (1.11) — (1.13) et en
séparant les parties imaginaires et réelles des ex-

pressions obtenues, nous aboutissons au probléme
frontiére suivant:

{ (d?/dy? — a®)y,(y) + ck,a?y,(y) =0 {OS y<b } (2.5)
(@*/dy* ~a®)p,(y) + ek’ n(y) =—cq,(y) [ y=l |7

ni()=r"(y)=0, i=12; (2.6)

(A, (1) /oy") = —c@" ()8, k=03; 2.7

On résout le probléme frontiére (2.5) — (2.7) a
laide de la méthode généralisée des transforma-
tions intégrales en appliquant la transformation-si-
nus de Fourier finie. En divisant l'intervalle d’inté-
gration (0,b) en deux sous-intervalles, (0, 1) et (1, b),
puis en intégrant (2.5) par parties tout en se ser-
vant des conditions frontiére (2.6) et des conditions
(2.7), nous obtenons un systéme de deux équations
algébriques par rapport aux transformées. En ré-
solvant ce systéme et en appliquant la transforma-
tion inverse au résultat selon Fourier, on obtient

n(y)—fzQ Sm(zgyz) D%(’?)Sin(ﬂﬂ)dnsin(ﬂl)@*(a)}; (2.8)
7a(y) = ﬁZQ S'"(zgz)[fq,,(n)sm(ﬂn)dn sin(A)o* (a)} (2.9)

Q=a’+p%, Q =k,a®, B=nklb.

Si nous remplagons y,(y) et 7,(y) de (2.4) par
leurs expressions respectives (2.8), (2.9); puis (1.14)
par (2.4) nous aboutissons au probléme de Riemann
(1.18) ou

& Q sin? (A1)
D(a ),ak R (2.10)

Donc, le coefficient est obtenu sous forme d'une
série a termes positifs absolument convergente, ce
qu’il fallait démontrer.

Résolution du probléme de Riemann et son
analyse. Introduisons les notations suivantes :

U(a) =4D,D(a)(a’ +¢?)*?; T(z) =i_ det; (3.1)
K*(a) = exp(I* (&) (4D, (0 +i6)"?); K () = exp(flf (@)((a-icy?y (32)
DI9D(a)=K*(a)/K (a), ¢, >0. (3.3)

(Par les signes + et — en exposant, on a dési-
gné les valeurs limites des fonctions d’une variable
complexe, analytique dans les demi-plans supé-
rieur et inférieur, respectivement, pour z — a£i0.
En remplagant D(a) de (1.18) par (3.3) et compte
tenu de (3.1) et (3.2), nous obtenons:

K*(a)®" () = ® (a)K () + K (@)g() » (34)

La bibliographie:

1 (27.1) » december, 2015 79
en outre,

AK (@)g(@) = F'(a)- F (@)5 (3.5)

F(2)= J K- (t)g(t)— (3.6)

En introduisant (3.5) dans (3.4), puis en regrou-
pant les termes et en appliquant le théoréme de
Liouville, on obtient:

K (a)®*(a)-F (a)=® (a)K (a)-F (a) =0, (3.7)
d’ol

o (a) = F*(a)/K*(a) (3.8)

e Jo @e “da. (3.9)

En étudiant le compottement asymptotique des
fonctions présentées dans l'expression (3.8), on ob-
tient que ®*(a)=0(a"?) pour a — ». En vertu de
[10], on a w(x)=0(x*?) pour x — +0. Ce qui signi-
fie que la tension de contact a 'extrémité x=0 du
support rigide a une solution non intégrable. C'est
pourquoi il faut prendre ces intégrales au sens gé-
néralisé [10]. On transforme 1'équation (3.6) de la
fagon suivante:

F(z)——jtK (t)g(t)———jK (t)g(t)
En supposant }
jK’(t)g(t)dt = (3.10)

et en faisant des raisonnements analogues a
ceux exposés plus haut, on obtient O (a) =0(a™?)
pour o —oo. Donc x//(x) O(x™"?) pour x— +0.
Ainsi, notre probléme frontiére est résolu dans
la classe des fonctions intégrables au point x=0
conformément aux conditions (3.10). En fai-
sant tendre k2 vers zéro et en passant a la li-
mite dans les formules (1.16), (1.15) ou, dans (2.8)
et (2.9), nous aboutissons finalement a la solution
connue [11] du probléme de Riemann (1.18), ol
D(a) = D;*((4a®) "th(bar/ 2) ~b/(8a*ch? (ba/2))), pour le pro-
bléme de contact d’une plaque ayant la forme d’une
bande (modele de Kirchhoff) & support semi — in-
fini rigide intermédiaire.

Résultats et conclusions. On a obtenu la so-
lution exacte du probléme frontiére stationnaire
de la flexion d’une coque cylindrique surbaissée
en présence d’un support rigide intermédiaire.
A l’aide de cette solution, on a analysé la ten-
sion de contact a 'extrémité de ce support. On
a démontré que la tension de contact a l'origine
du support rigide a une solution unique et non
intégrable. C'est pourquoi il faut prendre les inté-
grales rencontrées au sens généralisé [10]. Dans la
classe des fonctions intégrables, ce probléme ad-
met aussi une solution si et seulement si la condi-
tion (3.10) est vérifiée.
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Harionanbunit yuiBepenrer «Onecbka pUANYHA aKageMia»
ITankoscbra O.B., Kozina M.O.

OpnecbKMil HALIOHAJIBHMIL ITOJIITEeXHIYHMII YHIBEpCUTET

IMOJIOTA IMJAIHAPNIYHA OBOJOHRA 3 {ROPCTRIM
BHYTPIIIHIM HIARPIIIJIEHHAM IIIJ{ 3OBHIIIHIM TUCROM

Amnoraris

ITa craTTa 1iKaBa 3aCTOCYBaHHAM y3araJIbHEHOTO METOAY IHTerpaJibHUX [IepeTBOPEeHb NI0 aHaJi3y Halpy-
JKEHO — e(POpPMOBAHOTO CTaHy ODOJIOHOK ITOXWJIII KPUBMU3HU y BUIJIAAL CMYTHU. ¥ NaHi pobOTi NyIiHApUYHA
000JI0HKA, KA BUTMHAETHCHA, Ma€ omopy. 114 ornopa BBajKkaeTbCcA BHYTPIIIIHIN, YJKOPCTKOO 1 HaliBHECKIHUEHHOIO.
Omnopa BMKJIMKAE CKA4yKY y3araJbHEHUX IlepepisdyBasbHUX cuJ. IIpornoryeTbca OyayBaTy i aHasisyBaTu
pimmenHa niei nmpobsiemMu 3a OIOMOTOI0 y3araJbHEHOTO METONY iHTerpajibHUX IIePeTBOPEHb.

Karo4oBi ciopa: BUTMMH, IMIIIHAPUYHA 000JIOHKA, $KOPCTKA OIOpa, y3araJbHEHUI MeTOJ iHTerpaJsibHUX Iepe-
TBOPEHbD.

Kozun A.B.

Haimonanbablii yausepeutet «Ofecckad 0pUaANdecKas aka eMud»
ITankosckasa 0.B., Kozuaa ML.A.

OpeccKknii HAIMOHAJBHBIN ITOJUTEXHUYECKNUIT YHUBEPCUTET

IMOJOrAd INJIJIMHAPMYECKRAA OBOJOYRA C SRECTRIIM
BHYTPEHHUM IOJARPEIIJIEHUEM 1101 BHEIIHUM JABJEHINEM

Anboranusa

OTa cTaThsA MHTEpPeCHa HpMMeHeHMeM O000OIIEeHHOr0 METOJ[a MHTErpaJbHbIX MIpeo0pasoBaHMii K aHAJIM3y Ha-
IPAKEHHO — AePOPMUPOBAHHOIO COCTOAHMA 000JIOYEK IIOJIOTOM KPMBM3HBI B BUE MOJIOCHL B maHHOM pabore
IMIMHAPUYECKas 000JI0UKa, KOTopasa M3rmbaeTcs, MMEET OMopy. OTa OIopa CUMTAETCS BHYTPEHHEN, YKEeCTKOI
u nosybeckoneunort. Omopa BbIBBIBAET CKaYKM ODODIIEHHBIX ITepepesbIBalonX cul. IlpeasaraeTcs CTPOUTh U
aHAJMBUPOBATh PEIIEHN HTOM MPOoOJIEMbI C TIOMOIIBI0 0000IIIEHHOTO METO/[a MHTETPAJIbHBIX Ipeobpas3oBaHmii.
Karouepbie ciaoBa: m3rnd, NManMHApUYecKad 000JI0UKa, YKeCTKad OIopa, 0DOOIEeHHBI MEeTOJl MHTErpajbHbIX
npeoOpa30BaHUIL.
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This article investigates the baseline conditions of Ukraine's export. The foreign experience of export poten-
tial development of the country is considered. The necessity of the modernization of the transport system in
general and the marine industry in particular for the balanced development of Ukraine's exports is grounded.
Priority directions of the maritime industry development are provided. The program for the development of

Ukraine's export is proposed.

Keywords: export potential, external economic potential, transport system, maritime industry, maritime ports,

shipping companies, shipyards.

tatement of the problem. Due to the current

trends in the geopolitical situation in the
world Ukrainian export experienced significant
changes. Over the past several years, the decrease
in export products from Ukraine is observed. Thus
according to the results in 2014 the value of ex-
port fell almost to the values of 2010 and run at
$53.9 billion comparably to $62.3 and $68.8 billion
in 2013 and 2012 accordingly. Taking into account
that the share of exports in GDP of Ukraine is
about 50% (49.2%) negatively affects both the bal-
ance of payments of the country and the economy
as a whole.

Due to the fact that the EU market is glutted
with its own output production, Ukraine can sup-
ply it only with raw materials nowadays.

If the government wouldn’t activate the mea-
sures of Ukrainian export support (the adaptation
of European standards, creation of export agen-
cies, transport systems, etc.), the decline rate of
Ukrainian export can be much higher in the future.

Analysis of recent research and publications.
A lot of scientists have publications, which are ded-
icated to the review of problem on development of
export potential and its individual structural ele-
ments, they are: Kibik O.M., Kotlubai O.M., Hov-
rak I.V., Hayminova J.V., Romanemko K.M. [6; 7; 8]
and others. The problems of oriented-on-export
enterprises in various industries, the questions of
European integration and its impact on export po-
tential of Ukraine and separately the problems de-
velopment of marine industry are examined.

Unresolved components of the general prob-
lem. However, as a rule, the issue of development
of export potential are considered at the micro
level, or for specific sectors without considering
the specificity of their interaction and interpene-
tration, the role of part of the transport system is
not considered in general and the marine industry
in particular. Modern economic and political trends
require preparation of the program for the devel-
opment of export potential of Ukraine based on
international experience and considering the de-
velopment of the transport system.

The purpose of the article. The main aim of re-
search is to study the basic problems of Ukraine's
export and the program development for their set-
tlement.

The main material of the research. World glo-
balization and the development of international

trade create favourable conditions for the develop-
ment of national economy, one of the main parts of
which is export potential. Export potential of the
country is formed by the potential of companies,
which are independent participants of internation-
al business activity [1].

According to the 2014 results Ukraine's export
to CIS countries fell to $7 bln. Because of the pro-
hibitions and restrictions, Russia was supplied less
of Ukrainian goods for $5.2 billion in 2014. Removal
of EU import surcharge fell short of expectations
to compensate the losses of Ukraine at the CIS
market. Ukraine's exports to the EU increased just
for $0.331 billion per year. In December 2014 the
$0.52 billion decrease in exports of Ukraine to the
EU was observed compared to December 2013 [2].

In the first half of 2014 growth of Ukrainian ex-
port to the EU amounted to 14.9%. For the first nine
months of the last year growth in exports to the EU
amounted only to 12.3%. Based on analysis of the
data of 2013, three quarters and 2014 in total, the
229 fall of Ukrainian exports to the EU in the IV
quarter is observed [3]. It’s connected with the fall-
ing of steel industry export in 2014 to 13.1% (to all
countries of the world), and in December — to 31.7%.

As known the world economy is divided be-
tween countries. There is a tough US presence in
Latin America and EU and China — in Africa. Pro-
spective sales markets for Ukrainian food products
can be India and Arab countries. At the US mar-
ket the best perspectives for the Ukrainian export
are agro-industrial sector, information technology
sector and in the aerospace industry [4].

Analysis of international experience shows
that almost all countries regulate and stimulate
foreign economic activities at the macro and me-
solevel. Export support abroad is a whole system
of interacting and interrelated governmental and
non-governmental institutions, which include min-
istries and departments, specialized agencies and
expert centres, financial institutions, diplomatic
missions and more.

In the majority of countries special depart-
ments are set up, which are delegated by the state
to regulate foreign trade.

The experience of many countries that are rec-
ognized as oriented-on-export and established suc-
cessful export structure long time ago and can be
adopted. They are, for example, Germany, Austria
and Denmark in Europe, South Korea in Asia,
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Mexico and others in the USA. Not everything will
work here as it works there, but successful ap-
proaches, for example of Lithuania or Canada, can
be taken as a basis. The main thing is that we have
basic elements.

Analyzing the structure of the current Ukrainian
government, it can be mentioned that all theoretical-
ly corresponds to the situation of Canada or Lithua-
nia. External relations are provided by two depart-
ments — the Ministry of Foreign Affairs and Ministry
of Economy and Trade. The first is represented by
Ambassador abroad. The second have to provide in-
formation on the state of the national economy and
export potential, to study the interests of the host
country by economic adviser at the embassy.

The difference is only in the absence of
Ukrainian export-credit agency. Ukraine loses of-
ten due to the fact of deficiency of such institu-
tion, and therefore its companies lose out to for-
eign companies. The big problem is also the lack
of understanding of the role of non-governmental
organizations, who are the exports promoters.

Export duties are another major problem that
prevents the development of exports to Ukraine.
In the United States, Germany, Britain, Sweden
the customs duties make few percent of budget
revenues. For Ukraine — it’s the third part. In
1993-1997 Ukrainian export can be compared with
exports of Turkey, Poland and the Czech Republic.
During the 2011-2014 it dramatically came down
and now it amounted to 25-30% of index numbers
of these countries (Poland — $218 bln, Turkey —
$176 bln, Czech Republic — $147 bln, Ukraine —
$52 bln) [5].

In the age of economic globalization the regions
face the new challenges in social and cultural capi-
tal forming, human capital development, including
the intercultural skill training of personnel for de-
velopment of foreign economic potential.

For foreign colleagues our cultural characteris-
tics are difficult, sometimes they are like impass-
able barrier to build a mutually beneficial econom-
ic relationship.

Formation of regional culture at the basis of
cultural interaction will shape a strategy that
structures the development of foreign economic
potential in four main interacting levels: business,
industry, country, international environment.

It is necessary to draft the Code of regional eco-
nomic culture, as well as programs for study and
use of the most successful methods of intercultural
interaction at all levels of foreign economic rela-
tions as well as for the region and for the country
in general.

The problem of corruption eliminating also re-
quires fundamental reforms in Ukraine. Until this
problem is resolved, Ukraine will not be able to get
the most out of trade and economic preferences
from the EU.

The transport sector is the circulatory system
of the economy of any country, that’s why the
problems of its development should be tended. The
advanced and modern transport system is key no-
tion to the development not only of the economy
as a whole, but also the export sector in particular.

Analysis of world trends in the development of
transport shows that any country can’t control the
risks of its economy, without strong shipment items.
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The characteristics of transport services directly
affect the completeness in economic relations within
the country and abroad, as well as the movement
possibilities of all segments of the population for
satisfaction of production and social needs.

Transport is an independent sector of the econ-
omy that has its own export potential. A transpor-
tation provision of the foreign trade that is foreign
trade transportation is a major part of transport
services exports.

According to the experts’ research, the export
potential of Ukrainian transport sector is signifi-
cantly undervalued and underused, the deployed
system supporting exports and access of Ukrainian
goods to the markets of other countries are required.

Export potential of transport can be realized
by means of compelling infra-structure. Economic
interaction between transport markets and infra-
structure services should be compelling and com-
plementary, forming one single unit for cargo own-
ers, other customers and consumers of the services.

The most important issue is the technical and
technological lag of transport system of Ukraine,
compared with the developed countries. Ukraine
is not ready yet for widespread use of modern
technology.

The transport system of Ukraine is currently ex-
periencing a period of stagnation. If we analyze the
development of the transport system and its indi-
vidual elements during the existence of Ukraine, it
is possible to conclude that the necessary funds for
infrastructure development in the state run short
all the time. Unfortunately, Ukraine during its de-
velopment basically used only the extensive devel-
opment path and accordingly being given a purely
raw-exports role of the developed countries. Low
cost of goods, lack of innovation development leads
to a lack of proprietary funds of private enterpris-
es for their own development.

One of the main reasons for the low innovation
activity is insufficient scope of finance, especially
concerning the science [6].

In the transition to intensive, innovative social-
ly-oriented type of development, the country aims
to become one of the leaders of the global economy
and requires reasonable strategic decisions on the
development of the transport sector for the long
term perspective.

The central tasks of the state in the function-
ing and development sphere of the transport sys-
tem of Ukraine are the following: arrangement
of conditions for economic growth, competitive-
ness of the national economy and quality of life
through access to safe and high quality transport
services, maximum use of geographical features of
Ukraine, balanced development of efficient trans-
port infrastructure, provision of accessibility and
transport and logistics services in the sphere of
freight transport, integration into the global trans-
port field, realization of the transit potential of the
country, improving the safety of the transport sys-
tem and so on.

Due to the fact that Ukraine is the maritime
state, one of the main issues facing the country
is the development of the maritime industry, key
elements of which are sea ports, shipping compa-
nies and shipbuilding factories. The issue of the
maritime industry must be given sufficient atten-
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tion from the State, as this field being an element
of export potential in addition also relates to the
strategic sectors of Ukraine.

Maritime field also plays an important role in
social and economic development of coastal re-
gions. There is a direct correlation of some port
cities and even regions of stable operation of mar-
itime industry companies.

On the basis of the studies [7,8,9] the main pri-
orities of the maritime industry development in
the medium term can be determined:

- optimization and structural transformation of
the maritime industry of Ukraine;

- development of scientific, technical and in-
dustrial potential of the maritime industry;

- improving the regulatory framework to en-
sure the functioning of all structural elements of
the maritime industry of Ukraine;

- improving the attractiveness of the ports to
attract new cargo flows and investments;

- creation of a reliable material base that fits
in quantitative and qualitative terms the require-
ments of the national economy, foreign trade, in-
ternational standards of transport systems;

- improvement of navigation, environmental
and technological safety in ports;

- creation of appropriate financial and credit
conditions for Ukrainian ship owners for vessels
construction and to improve the competitiveness
of the domestic shipbuilding industry in the inter-
national shipbuilding market;

- establishment of the International Vessel’s
Register of Ukraine;

- creating appropriate stimulating econom-
ic conditions for shipment of both Ukrainian and
transit goods by internal waterways.

Based on the above for full use of export po-
tential, in our view, the following set of measures
should be taken:
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- to ensure the institutional development of the
export sector using foreign experience;

- to simplify customs procedures;

- to create the conditions for the application of
exporting enterprises results of research in full,
as its’ done in developed countries, as well as the
introduction of technological innovations;

- to modernize the domestic industry, for the
improvement of quality and competitiveness of the
products;

- to modernize the infrastructure of the trans-
port system in general and the marine industry in
particular;

- to provide training at the enterprises for qual-
ified personnel in the field of exports;

- to provide tax and other benefits for export-
ers.

The implementation of these and other mea-
sures in the context of Ukraine's export potential
will be possible only with reforms in the economic,
legal and social sphere.

Conclusions. Justification of its export potential
directions is the topical issue which faces Ukraine.
After all, provision of export development is a pri-
ority for any state that takes care of the world
market and its economic growth. Addressing ex-
port development should be carried out in con-
junction with the development of the transport
system as a whole and its maritime field in par-
ticular. This development will provide a multiplier
effect of the economy development for the whole
country in the future.

Implementation of the proposed program will
improve the competitiveness of Ukraine as an ex-
porter, which will have a positive effect for future
intensive work of the government of Ukraine on
building-up of its exports to other countries, that
in its turn will provide an acceptable level of di-
versification of sales markets.
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Scientiﬁc and practical problem. The cur-
rent stage of the constitutional reforms in
Ukraine aims to democratize the state regime
based on the main European values. In order for
the European integration to become efficient, it is
advisable to constitutionalize all of the processes,
related to the harmonization of the Ukrainian leg-
islation with the European standards.

The constitutionalism is grounded on a number
of basic principles by mankind, which has become
world standards when it comes about building a
democratic state and civil society. These princi-
ples are the foundation of constitutionalism sys-
tem. They should provide a stable and progressive
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development of institutions of constitutionalism
and act as a basic regulatory framework func-
tional mechanism of Ukrainian constitutionalism.
The principles of constitutionalism were designed
to ensure the establishment, development and op-
eration of institutions of constitutionalism system.
Their theoretical and practical purpose is difficult
to overemphasize.

The theoretical purpose of the principles is that
they encourage content constitutionalism, giving it
integrity and a single focus, because all elements —
elements of the constitutionalism (constitution and
constitutional law, constitutional legislation, con-
stitutional justice and constitutional order) — ac-
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curately reflect these principles, base themselves
on them. These same principles are fundamental
for the institutional and regulatory system consti-
tutionalism.

The practical purpose of the principles of con-
stitutionalism is their direct impact on the consti-
tutional reality of the need for their use in shaping
the regulatory framework (constitutional law) and
functional mechanism of constitutionalism, as well
as the organization and implementation of public
power as its institutional component, targeted to
meet an objective of modern constitutionalism —
security and protection of rights and freedoms.

Overview of the relevant researches. The re-
search is based on the author’s monograph at this
topic; also the works of S.V. Holovatyy and I. Per-
nice are cited.

Article’s thesis. Considering the fundamen-
tal provisions of the principles of law, this gives
grounds to define the principles of constitutional-
ism as the basic ideas, steady basis that adequate-
ly reflect the legal and social values accepted by
society at this stage of its development, reflect the
essence of modern Ukrainian constitutionalism and
the practical functioning of the purpose of limita-
tion (self- limitation) by the public authorities in
favor of civil society, rights and interests of the
individual to achieve constitutional and legal free-
doms. The article shows how the most important
principles of constitutionalism can be developed in
Ukraine further, using the European experience.

The main part. Today, the principles of con-
stitutionalism that are already included into the
Ukrainian legislation, include the principle of sov-
ereignty, the principle of democracy, the principle
of priority of human rights and freedoms, the rule
of law, the principle of separation of public power
for the state and self-governing (local government),
the principle of division of powers into legislative,
executive and in the presence of judicial checks and
balances and so on. Regarding the current political
trends is fair to conclude the perception of the Eu-
ropean constitutionalism’s fundamental principles
by the Ukrainian constitutionalism. Among these
principles S.V. Holovatyy distinguishes the rule of
law, democracy and human rights [1]. It is interest-
ing, that among these fundamental principles the
one about the human rights takes the first place.
The other two principles are vital because the con-
stitutional experience of foreign countries argues:
the rule of law and democracy are the important
factors in ensuring of the proper level of securi-
ty and protection of human rights. This helps to
achieve the purpose of modern constitutionalism.

In practice the principles of constitutionalism
are a "litmus test" to verify the compliance of the
national constitutional law and political, legal and
social realities of the European standards. Such a
conclusion was made because the practical pur-
pose of the principles of constitutionalism is the
direct impact on the constitutional realities; they
have to be used for the formation of a regulatory
framework (constitutional law) and of the func-
tional mechanism of constitutionalism, as well as
for the organization and implementation of public
power as its institutional component.

The content of the Constitution includes provi-
sions relevant in content to European legal stan-
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dards and, therefore, the principles of European
constitutionalism.

For example, in the text of the Constitution of
Ukraine, in particular in the Preamble states that
the Constitution of Ukraine adopted in accordance
with the expression of the sovereign will of the
people, and the people are the only source of pow-
er and the repository of sovereignty in Ukraine.
The status of the people as a sovereign of power
(Art. 5 of the Constitution of Ukraine) through a
system of guarantees for the recognition and of
the principle of the rule of law (Art. 8 of the Con-
stitution), the democratic organization of public
authorities (Art. 5, 7 of the Constitution), as well
as the recognition of man as the highest social val-
ue (Art. 3 of the Constitution). Thus, the essence of
the constitution can be traced as a manifestation
of the constituent power of the Ukrainian people,
when approving the rule of liberal-democratic val-
ues. In addition, contains rules regarding: respect
for human rights (Articles 21-22 of the Constitu-
tion), the right to life (Art. 3, 27 of the Consti-
tution), the prohibition of torture (Art. 28 of the
Constitution), the right to a fair trial proceedings
(Art. 55 of the Constitution), the imposition of pun-
ishment only in accordance with the law (Art. 58,
61 and 62 of the Constitution), freedom of peaceful
assembly and freedom of association (art. 36, 39 of
the Constitution), the right to an effective way of
legal protection (Art. 59 of the Constitution), the
right to free elections (Art. 38 of the Constitution),
the right to freedom of movement and choice of
residence (art. 33 of the Constitution of Ukraine)
and others.

According to the Venice Commission "For De-
mocracy through Law", the principle of the rule of
law is clearly reflected in the text of the Constitu-
tion of Ukraine. The establishment of democratic
local self-government, as well as allocating the im-
portant role of the Constitutional Court of Ukraine
should contribute to the creation of a democratic
culture in Ukraine [2]. In conclusion "On the con-
stitutional situation in Ukraine" dated December
17, 2010 indicated achieve Ukrainian constitution-
alism, which correspond to the European demo-
cratic values [3].

The problem is the low level of actual Europe-
anization of the constitutional order in Ukraine is
in the wrong practice of applying and implement-
ing these principles and European standards in the
modern constitutional and legal practice.

It is not only binding set of principles of con-
stitutionalism in the legislation in line with Eu-
ropean standards, but is their understanding that
meets the latest European trends and contribute
to the adaptation of these principles to the current
constitutional and legal realities. The formulation
of the concepts and principles of disclosure of the
contents of constitutionalism is of great importance
for the formation of a holistic concept of Ukrainian
constitutionalism. The theory of constitutionalism,
because of their importance for the further im-
provement of Ukraine's European integration pro-
cess constitutionalization requires purity of con-
cepts and their specificity, approximate as possible
to mathematical precision.

A special place in the system of the principles
of constitutionalism takes the rule of law, which
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is the exclusive political and legal ideal of modern
society. The support for this principle is uniquely
comprehensive, as for the rule of law serves all, al-
most without exception, the countries, despite the
differences in their economic, political and legal
systems.

The Constitution and laws of Ukraine, as well
as a number of international treaties, one of the
parties acts Ukraine, reflects the principle of the
rule of law. In Part 1 of Art. 8 of the Constitution
of Ukraine proclaims that "Ukraine is recognized
and the principle of the rule of law". This principle
lies at the heart of public authorities (Part 1 of Art.
3 of the Law of Ukraine "On the Cabinet of Minis-
ters of Ukraine", Art. 3 of the Law of Ukraine "On
Local State Administrations”, p. 4 of the Law of
Ukraine "On the Constitutional Court of Ukraine",
Preamble Law of Ukraine Art. 2, ch. 1, Art. 6 "On
the Judicial System and Status of Judges", p. 1
hr. 1, Art. 7, Art. 8 of the Code of Administrative
Procedure of Ukraine).

The rule of law is essential for Ukraine, which
aspires to the formation of a democratic society
and the rule of law in line with European stan-
dards of the state.

However, the institutions of the European
Union have repeatedly, particularly in a number
of evaluation documents on Ukraine's readiness for
signing the Association Agreement with the EU
and the progress in implementing reforms in the
way of further integration was determined that
the achievement of Ukraine, in particular in the
field of rule of law is a prerequisite for the further
development of relations between Ukraine and the
EU, emphasized the fundamental shortcomings of
Ukrainian justice system, which adversely affect-
ed the protection of individual human rights and
the rule of law [4], also noted that there are short-
comings in the reform of the electoral and legal
systems [5].

Undoubtedly, the rule of law as a fundamental
value of the European Union must be respected
and adhered to in the country, which is integrat-
ing in the EU, at least at a level close to its imple-
mentation in the countries-founders of European
democracy. However, an analysis of the content
of these documents of the EU towards Ukraine is
seen the neglect of the fact that the rule of law is a
political and legal ideal as the entire international
community and individual states.

Obviously, that is not conducive to improving
the situation and the fact that neither the legal
literature, nor in legal sources, there is no single
unified definition of the rule of law.

The rule of law is a political and legal condi-
tion in which the public power institutions of the
state, civil society and other social actors operate
solely on the basis of the right (in its integrative
understanding), thus achieving a state of harmo-
nious combination of power, justice and freedom,
the only measurement who has the right, and to
create a sustainable system of law enforcement
that ensures respect for and protection of human
rights and freedoms.

According to the theory of modern constitution-
alism, the rule of law is determined in the context
of restrictions (self-restraint) of the public (state
and public self-governing) authority in favour of
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the interests of civil society, the rights and free-
doms of man and citizen.

The definition of the principle of the rule of law
through the constant restriction of arbitrary pow-
er of the state is considered as one of the leading
and due to the fact that the principle of the rule
of law has arisen to address the fundamental is-
sues of constitutional law — the implementation of
proper control over the state coercion with respect
to individuals.

The rule of law as a principle of modern
Ukrainian constitutionalism provides a promising
direction of development of the Ukrainian society.
At the same time, the "rule of law" is a dynamic
phenomenon, which can be filled with new content
in connection with possible socially conditioned
changes in the content of the law that is the ap-
pearance of new values, customs and traditions,
which are not known to occur and disappear im-
mediately. Hence, one can predict that the defini-
tion of this principle will continue to evolve and
be filled with the updated content at each stage
of development of society. It is important that the
rule of law would be the rule of truth and justice.

Based on the above understanding of the con-
tent of the rule of law, the basic directions of mea-
sures to comply with the rule of law in the context
of implementation of European standards in the
modern conditions of the constitutional process in
Ukraine is to reform the institutions of public au-
thority (in the context of democratization, which
is associated in particular with the implementa-
tion of the principle of constitutional democracy
in modern domestic constitutional and political re-
alities) and approving and ensuring human rights
and freedoms.

In its essential definition in the context of the
theory and practice of European constitutionalism
and the rule of law is closely related to the princi-
ple of priority of human rights, which reflects the
priority of human rights in the relationship "man —
society — state" and the duty of the state to rec-
ognize, respect and protect these rights. However,
these principles are not identical.

The Constitution emphasizes the desire of the
most secure and guarantee human rights and free-
doms. Thus, according to its preamble, one of the
main motives for the adoption of the Basic Law
of Ukraine was the need to "ensure that human
rights and freedoms" (paragraph 4 of the pream-
ble of the Constitution). In addition, an analysis of
Article 3 of the Constitution, which provides that
"a person's life and health, honor and dignity, invi-
olability and security are recognized in Ukraine as
the highest social value," and that "human rights
and freedoms and their guarantees determine the
content and focus of the State", also allows to state
a constitutional distinction between the rule of law
and supremacy of human rights.

A similar trend is observed in the other branch-
es of law’s legislation. For example, the principle
of "priority (the rule of) human rights", as an in-
dependent principle of the local state administra-
tions as set forth in the Law of Ukraine of April
9, 1999 "On local state administrations" (v. 3). The
priority of the natural rights of man stands out
as an independent principle and the Constitutional
Court of Ukraine. In particular, the legal position,
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which formulated them in the Decision Ne 2-rp of
January, 29, 2008 (the case of the release of peo-
ple's deputies of Ukraine from other posts in the
case of combination) states that "the priority of the
natural rights of man should be considered as one
of the fundamental the principles of the Constitu-
tion of Ukraine, according to which the Verkhov-
na Rada of Ukraine, as a legislative body should
adopt legal acts, following such an approach" [6].

Therefore, it is necessary in the principles of
constitutionalism distinguish between the content
and the intended purpose of the rule of law and
supremacy of human rights.

It is very important in the context of European
integration to percept and implements the values
of democracy.

The democracy as a principle of modern
Ukrainian constitutionalism has a complex na-
ture, multifaceted and multidimensional sense of
the expression, allows us to offer to refer to the
principle of a verbal structure as a "constitutional
democracy". With democratic and legal essence of
constitutionalism and objectives derive two crite-
ria (constant) constitutional democracy, that is the
inherent characteristics (specific properties) — it
is constitutional and legal rights and freedom of
people power. Based on them, are determined by
the political and legal nature and form of manifes-
tation (objectification) of the principle of constitu-
tionalism.

The constitutional democracy is objectified in
such phenomena and forms: 1) democratic con-
stitution as an act of constituent power of the
people, its ultimate validity and stability; 2) the
constitutional and democratic form of organiza-
tion of public power, in which power belongs to
the people (democracy), in conjunction with the
legal system of legal restrictions, enshrined in
the state constitution to limit the public author-
ities. This system of legal restrictions should be
expressed: to consolidate the constitutional level,
the rule of law; in recognizing the priority of
international law over national law, to perform
the function of not only the internal (national),
and the outer limits of the legal authorities; in
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the presence of an independent constitutional
review by the legislative acts that have been
taken by the representative body of the peo-
ple, to consolidate the principle of separation of
powers; in recognizing and guaranteeing local
self-government; in recognition of a person of
higher social value; to limit the power of "sov-
ereign state" human rights and freedoms, with
priority over the other collective, corporate, etc,;
3) the constitutional and democratic state regime
under which provided the principle of the elec-
tion of the representative bodies of the people
of the state; implementing the principle of sepa-
ration of powers; state power is based on a free
and equal participation of citizens and their as-
sociations in the government; the functioning of
local self-government as a manifestation of the
principle of decentralization and deconcentra-
tion of public administration of public authority;
management and resolution of social and polit-
ical conflict through negotiation and compro-
mise; maintenance and protection of the rights
and freedoms of man and citizen in accordance
with international standards of human rights; 4)
the democratic ways and methods of public au-
thorities on the basis of law. In case of conflict
between the government and the person of their
decision should exercise independent, democrat-
ic court on the basis of the principles of the rule
of law and supremacy of human rights.

The conclusion and the perspectives for the
further researches. The current period of consti-
tutional reforms in Ukraine is characterized by
the activation of the perception of the principles
of European constitutionalism and by the active
research of the tools and guidelines for their prac-
tical implementation in the political-legal real-
ities for the realization of the main goal of the
Ukrainian constitutionalism, harmonious integra-
tion of its nationally identical characteristics with
the principles of the European constitutionalism.
The perspectives for the further researches seems
to be in the field of distinguish between the con-
tent and the intended purpose of the rule of law
and supremacy of human rights.
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MECHANISM FOR ENSURING OF THE RIGHT
OF EMPLOYEE TO DIGNITY AT WORK

Lagutina LV.
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The article analyzes the legal nature and content of the right of an employee to dignity at work that will
understand his place in the labour rights. It aims to provide an overview of the costs, the causes and conse-
quences of mental ill health in the workplace. This article also focuses on the description of the second report

on

the application of the provisions of the European Social Charter (revised) that Ukraine has submitted.

Formulated proposals designed to ensure more effective personal non-property labour right. Emphasize the
critical importance of ensuring the personal non-property labour right by courts of general jurisdiction, su-
pervisory authorities, the Ukrainian Parliament Commissioner for Human Rights.

Keywords: dignity, personal non-property labour rights, moral harassment in the workplace, methods of
protection.

he problem. Ensuring effective implementation

of the right of employees to the protection of

their dignity at work is impossible without overcom-
ing manifestations of moral harassment in the work-

place. Category “dignity” as a moral value deeply
penetrated into the legal content of the legal system.

The analysis of research work and publications.
The most significant contribution to the the re-

© Lagutina 1LV, 2015

search of the concept of legal regulation of the
right of employees to the protection of their dignity
are the works of legal scholars, such as: N.N. Agar-
kov, A.M. Aleksandrov, S.S. Alekseev, M.I. Baru,
E.A. Yershova, A.S. Joffe, I.J. Kiselev, K.D. Krylov,
R.Z. Livshits, A.M. Lushnikov, M.V. Lushnikova,
S.P. Mavrin, A.F. Nurtdinova, A.S. Pashkov, V. Sko-
belkin, L.S. Tal, E.B. Khokhlov, L.A. Chikanova,
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A M. Erdelevsky, as well as K. Ahola, S. Calder-
bank, G. Connolly, T. Cox, A. Elkin, A. Gehrke,
R. Grindler, J. Hassard, J. K. Hesselink, M. Hupke,
A. Jain, S. Leka, N. Mellor, A. Pinder, M. Rahnfeld,
P. Rosch etc.

The purpose of this article is to research mech-
anism for ensuring of the right of employees
to dignity at work as one of the basic personal
non-property labour rights.

The main material. There is no doubt that psy-
chosocial risks and work-related stress are among
the most challenging issues in occupational safety
and health. They impact significantly on the health
of individuals, organisations and national economies.

Around half of European employees consider
stress to be common in their workplace, and it con-
tributes to around half of all lost working days.
Like many other issues surrounding mental health,
stress is often misunderstood or stigmatised. Some
examples of working conditions leading to psycho-
social risks are: excessive workloads; conflicting
demands and lack of role clarity; lack of involve-
ment in making decisions that affect the employee
and lack of influence over the way the job is done;
poorly managed organisational change, job inse-
curity; ineffective communication, lack of support
from management or colleagues; psychological ha-
rassment [1].

According to the 6th Working Conditions Sur-
vey 2013 published by the French Ministry of La-
bour (Dares), work pressure in terms of pace of
work increased between 2005 and 2013, and ap-
pears to be linked to organisational change and
feelings of greater job insecurity. Nearly one-
third of employees face external demands such as
pressure to provide prompt responses or having
work determined by the automatic movement of
a production line. These pressures have increased
for all occupational groups, although the rise is
more pronounced for tertiary workers and skilled
craftsmen. The share of employees whose work
pace is monitored by a computer is also rising in
all occupational groups, up from 25% in 2005 to
35% in 2013. Managers and social workers are most
affected by this trend [2]. Furthermore, employ-
ees claim they are now more likely to have to in-
terrupt tasks in order to do another job, and to
have to change their job depending on the needs
of their organisation.

A more recent poll in the UK by Investors
in People [3], published in February 2014, found
that over half (54%) of full-time employees feel
their employer doesn’t care about their health
and well-being as long as they get the job done.
Over one-quarter (29%) of employees in the UK
is unhappy in their job, and as overall job satis-
faction decreases, the number of sick days taken
goes up. However, the research also shows that
over half (51%) of those questioned said the health
and well-being benefits offered by their employer
improve their overall job satisfaction. Respondents
stated that flexible hours (43%) were the top health
and well-being benefit that makes, or would make
them, feel most satisfied and valued in their role.
With eight out of ten (80%) people saying they
would feel more positive towards their employer
if they offered better health and wellbeing bene-
fits, the research suggests that by improving some
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simple health and wellbeing practices, businesses
could reduce the absenteeism rate.

The Health and Safety Executive estimates the
costs to society of work-related stress to be around
4 Dbillion each year in the UK [4]

Policies and approaches relevant to the manage-
ment of psychosocial risks, can take various forms.
On the basis of existing literature, policy initiatives
which relate to psychosocial risk management can
be classified as: legislation/policy development;
standards at national/stakeholder levels; stake-
holder/collective agreements; signed declarations;
international organisation action; social dialogue
initiatives; national strategy development; devel-
opment of guidelines; economic incentives/pro-
grammes; establishing networks/partnerships.

In the last decade, new “softer” forms of policy
which directly refer to psychosocial risks and its
associated problems have been initiated in the EU
through increased stakeholder involvement within
such frameworks as social dialogue and corporate
social responsibility [5].

In the high-pressure environment of the finan-
cial sector, work pace and demands are high. To
reduce stress from high workloads and demands,
the bank Len & Spar of Denmark set up the
“DO IT NOW?” project. The aim was to improve ef-
ficiency within the company by giving workers the
tools to complete work in a more structured way
and reduce wasted time. “The Good Life” is a course
run for employees focusing on wellbeing, values, at-
titudes and habits in work and at home. After one
year of The Good Life course, 55 % of employees
reported that their work—life balance had improved
[6]. Care interviews have resulted in the halving of
sickness absence/stress-related leave in the bank.

The following samples also illustrate how cam-
paigns that have been launched to tackle psycho-
social risks are proceeding.

For instance, Schneider Electric, an electrical
utilities group (France), introduced a preventive
approach, outlined in a company agreement by the
social partners, using internal staff and resources
already available. A prevention programme aimed
to train staff involved in prevention to develop a
common language and to be alert to psychosocial
risks, including burnout, and to develop tools to
prevent bullying or suicide risks and to help af-
fected employees to remain in employment. A sig-
nificant number of managers, health and safety
officers and employees have received training on
psychosocial risks so far. Raising awareness about
psychosocial risks is one of the priority training
topics for 2015. The first results from the measures
implemented show that the number of managers
suffering from burnout has decreased by more
than 50 % [7]. The psychosocial risk prevention
program at Schneider Electric France has been se-
lected by the French Ministry of Labour to repre-
sent France at the European competition on stress
at work at the ILO.

In Germany, employers are cooperating with
the unions and the Federal Ministry for Labour
and Social Affairs (BMAS) to reduce psycholog-
ical strains and protect employees’ health in the
context of the “Joint declaration on psychological
health at the workplace” signed by the BDA, DGB
and BMAS in the autumn of 2013. In Sweden, the
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Work Environment Authority investigated wheth-
er employer responsibility for the psychosocial
work environment should be binding by law. The
debate started following a district court ruling that
two managers were found guilty of violating the
Health and Safety at Work Act and of involun-
tary manslaughter under the Criminal Code for
the suicide of a worker after a year of bullying
[8]. Employer organisations are against any binding
legislation because of the difficulty in measuring a
good psychosocial working environment.

In Belgium, a law was introduced in September
2014 on the prevention of psychosocial risks, which
expands coverage for the entirety of psychosocial
risks and sets out procedures and the responsi-
bilities of the different actors. It is a law against
burnout came into effect on 1 September 2014.
Burnout describes an individual's psychological
response to chronic stressors at work. It is not re-
garded as a medical condition, ie., it is not includ-
ed as a diagnosis in the medical classification sys-
tems. However, in the International Classification
of Diseases (version 10) burnout can be coded as a
factor that influences health status and in the Di-
agnostic Statistical Manual (version IV) it is listed
as a condition that may require clinical attention.
The burnout phenomenon was originally discov-
ered in professionals employed in human service
work; particularly among professional care groups.
A major part of this work involves contact with a
variety of people, which can subsequently develop
into a source of stress. Relative to human service
work, the symptoms of burnout were labelled as
emotional exhaustion, depersonalization, and di-
minished personal accomplishment [9]. It was later
realised that burnout can result from prolonged
work stress in a wider range of occupations.

A new Belgian law obliges employers to ac-
knowledge the risk of burnout among their em-
ployees and take appropriate measures to prevent
it. Employers in Belgium will be responsible for
conducting risk analyses and counselling employ-
ees in order to avoid burnout, a feeling of exhaus-
tion and hopelessness brought on by prolonged
exposure to stress in the workplace. It is the first
time that the term “burnout” has been used in
Belgian legislation [10].

Effective and fully established psychosocial risk
management should incorporate five important el-
ements: 1) a declared focus on a defined work pop-
ulation, workplace, set of operations or particular
type of equipment; 2) an assessment of risks to un-
derstand the nature of the problem and their un-
derlying causes; 3) the design and implementation
of actions designed to remove or reduce those risks
(solutions); 4) the evaluation of those actions; 5) the
active and careful management of the process [11].

There is a wide variety of actions and strat-
egies that can be successfully used to promote
mental health and prevent work-related stress.
The common characteristics observed in initia-
tives to promote wellbeing and health and prevent
mental ill-health were: identification of workplace
risk factors; the use of organisational measures to
reduce the identified risks; the development of
a workplace culture/ environment conducive to
workers’ health and wellbeing; flexible working
hours and support for daily life challenges (e.g.,
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access to child care); job modification and career
development; the use of multi-component wellbe-
ing programmes (for example, including physical
exercise programmes in Mental health promotion
programmes); training and awareness raising mea-
sures on mental health issues for managers as well
as employees; early identification of stress and
mental ill-health and enhanced care management;
free psychological counselling and specific psycho-
logical support [12].

Ukraine ratified the Revised European Social
Charter on 21/12/2006, accepting 74 of the 98 para-
graphs of the Charter, including Article 26 “Right
to dignity in the workplace” [13]. Ukraine has sub-
mitted the second report on the application of the
provisions of the European Social Charter (revised)
in the Council of Europe on 6 October 2009.

Moral harassment creating a hostile working
environment characterized by the adoption to-
wards one or more persons of persistent behaviours
which may undermine their dignity or harm their
career shall be prohibited and repressed in the
same way as acts of discrimination. And this in-
dependently from the fact that not all harassment
behaviors are acts of discrimination, except when
this is presumed by law.

Thus, it is the employer’s responsibility and le-
gal obligation to assess and manage psychosocial
risks in the workplace.

In such situation, the most substantive problem
is that once work-related stress and ill health set
in, absenteeism is usually already on the increase,
and therefore productivity and innovation are al-
ready in decline.

Ukraine has submitted the Second Report on
the application of the provisions of the European
Social Charter (revised) in the Council of Europe
on 6 October 2009. However, the European Com-
mittee of Social Rights Committee asks for precise
information on laws, administrative acts or case
law which guarantees the right of persons to ef-
fective protection against moral harassment in the
workplace or in relation to work. The report con-
tains no information about the liability of employ-
ers and means of redress.

The Committee recalls that it must be possible
for employers to be held liable towards persons em-
ployed or not employed by them who have suffered
moral harassment from employees under their re-
sponsibility or, on premises under their responsibili-
ty, from persons not employed by them, such as in-
dependent contractors, self-employed workers, etc.

The protection against moral harassment in the
workplace or in relation to work, must include ef-
fective judicial remedies, comprising the right to
appeal to an independent body in the event of ha-
rassment.

There are no special provisions on burden of
proof. The Committee has ruled that effective pro-
tection of employees requires a shift in the burden
of proof. In particular, courts should be able to find
in favour of the victim on the basis of sufficient
prima facie evidence and the personal conviction
of the judge or judges (Conclusions 2003, Slove-
nia). The Committee asks what is the situation as
regards burden of proof. The protection against
moral harassment includes the right to obtain ad-
equate compensation and the right and not to be
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retaliated against for upholding these rights. Also
the Committee asks for information on how the
right of persons to effective reparation for pecuni-
ary and non pecuniary damage is guaranteed [14].

Furthermore, it should be noted that the results
of the monitoring of the Ukrainian Parliament
Commissioner for Human Rights indicated that it
is due to mismatch between the effective provi-
sions of labour legislation and other legal acts and
contemporary social and economic developments,
international trends and standards, as well as due
to the lack of efficient state policies over the la-
bour market and employment sector. It is especial-
ly manifested through the problems such as cre-
ation of decent workplaces, reduction of ‘shadow’
employment and payment of wages, informal and
non-standard employment, and improper and un-
timely response to new challenges emerging at the
labour market with regard to greater globalization.

Therefore, a number of legislative amend-
ments are proposed to solve the above-mentioned
problems, such as: bringing labour legislation in
conformity with the requirements of European
Social Charter (revised) and the conventions of
International Labour Organization; ensuring the
observance of the right to judicial protection and
unconditional implementation of the court judg-
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ments; improving of the functions of state surveil-
lance and control over the observance of labour
legislation [15, p. 357].

Conclusions. However, in the acts of the current
legislation and in the draft Labour Code of Ukraine
the term “moral harassment”, appropriate preven-
tive measures, the legal responsibility are not pro-
vided. It appears advisable to enshrine in the draft
Labour Code of Ukraine such forms and methods
of protection of employee from moral harassment
in the workplace, the protection of their dignity at
work: 1) the employee shall have the right to sus-
pend work if there are reasonable grounds to be-
lieve that the working environment is an imminent
and a serious threat, and the period of downtime
is also subject to payment (self-defence of employ-
ees of their labour rights); 2) the employee has the
right to file a complaint about moral harassment to
the representative bodies of the company (in par-
ticular, the defence of employees labour rights by
trade unions); 3) the employee has the right to file
a complaint to the State Labour Service of Ukraine
(the defence of employees labour rights by bodies
exercising state supervision and control over the
observance of labour legislation.); 4) the employee
enjoys the right to apply to the court (judicial de-
fence of labour rights of employees).
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MEXAHI3M 3ABESIIEYEHH{ ITPABA IIPAIIIBHUKRA
HA T'IJHE CTABJIEHH{ HA POBOTI

Amnoraris

¥ crarTi aHAJMI3YIOTHCA I0PUANYHA IPUPOoia i 3MICT ITpaBa IIpalliBHMKA Ha rifiHe cTaBJIEeHHA Ha po0oTi, 7ioro Miclie B
cucTeMi TPYZOBUX IIpaB. 3BEPTAETHCA yBara Ha OIVIAJ BUTPAT, IPMYMH 1 HACIIAKIB MOPAJIBHOTO IIePeCIilyBaHHA
Ha poboyomy wmicii. HafaeTbea xapaKTepucTHKa IpeICTaBIeHOI YKpaiHowo Apyroi AOMOBiAi 1mioo peadstisariii
HIOJIOXKEeHBb €BPOIIElICbKOI comiaiabHOi xapTii (meperyianyToi). PopMyIIIOI0TECA IPOIO3UIIii, CIIPAMOBaHI Ha 01/IbIIT
edexTnBHE 3a0e3reYeHHsA IIbOr0 0CODMCTOr0 HEMAVHOBOTO TPYZOBOro npasa. IligKkpeci oeTbea BasKIMBICTE 3a-
OesreueHHs OCOOMCTUX HEMAaHOBMX TPYAOBMX IIPaB CyJaMy 3arajibHOI IOPMCIVIKINI, opraHaMu Iep:KaBHOTO
KOHTPOJIIO Ta HarJIALy, Y IoBHOBaskeHMM BepxosHol Paan Ykpainu 3 npas JIIOOVHIL

KarouoBi caoBa: ringicTh, 0cobMCTI HEMAHOBI TPYHOBI IpaBa, MOpaJibHE MepecyilyBaHHA Ha PoO0IOMY MicIti,
criocoby 3aXUCTY.

Jlaryruna V.B.
Opeccknii HaIMOHAJBHBI yHUBepceuTeT «Onecckad opuanieckasa akageMusa»

MEXAHII3M OBECIIEYEHU{ ITPABA PABOTHUERA
HA JOCTOMHOE OBPAIIEHVE HA PABOTE

Anboranusa

B craTthe aHanmm3upyloTea opuandeckas Iprupoaa 1 cofepskanme pasa paboTHMKA HA JOCTOMHOE OTHOIIIEHE
K paboTe, ero MecTo B CUCTEMe TPYIOBbIX IpaB. Obpalaercd BHMMaHMe HA 0030p pPacXo0B, IPUYUNH U II0-
CJIeICTBMUAM MOPAJIbHOTO IIpecJieloBaHusa Ha paboueM MecTe. OXapaKTepM30BaH MIPeCTaBJIEHHBII YKPaMHOL
BTOPOJ [OKJAJ OTHOCUTEJHHO peasn3alyuyl MOJOoKeHU EBpPOImeiicKoil conymasbHOl XapTun (IlepecMoTpeH-
HOIT). PopMyIMPYIOTCA MPEJJIOMKEHNs, HallpaBJIeHHble Ha OoJsiee BppeKTuBHOe obecredeHne 3TOro JIMYHOTO
HEMMYII[eCTBEHHOTO TPYOBOro npasa. IloguepKkuBaeTca Ba)KHOCTb 00eCIedeHNs JIMYHBIX HEeMMYIIIeCTBEHHBIX
TPYZOBBIX IIpaB CyJaMy 00IIeil I0PUCANKINY, OPTAHAMM TOCYAaPCTBEHHOTO KOHTPOJA 1 HAZ30pa, ¥ IIOJTHOMO-
yeHHBIM BepxoBHoV Panpr YKpanHb 110 IIpaBaM 4eJOoBeKa.

KarodeBble cjioBa: JJOCTOMHCTBO, JIMYHbIEe HEMMYIIIeCTBEHHbIE TPYZOBbIE IIpaBa, MOPAJBbHOE IIpecJe0BaHue
Ha paboueM MecTe, CIIOCOOBI 3AILIUTHL

UDC 343.9
REGIONAL DEVELOPMENT AND SPATIAL DISTRIBUTION OF CRIME IN UKRAINE

Melnychuk T.V.
National University «Odessa Law Academy>»

Crime is a complicated phenomenon that needs a complex of temporal, structural and geographical approach-
es of analysis. The specific issue addressed in this paper concerns the expediency of scientific study of the
nexus between crime spatial distribution and regional socio-economic development (or underdevelopment).
The study includes a number of quantitative techniques and criminometric methods that combine correlation,
regression and cluster analysis. The obtained results are helpful for identifying the most significant clusters
of crime with regard to uneven regional development. Three crime clusters were formed with explicit pat-
tern — a higher level of crime corresponds to a higher level of social and economic indicators and vice versa.
Nevertheless the economic development in regions of Ukraine is considerable, but not the most influential
determinant of crime distribution. According to the regression coefficients the predictor of urbanization has
the most significant response: for each 1 increase of urbanization, crime increases by 0.79.

Keywords: crime, development, urbanization, region, geography of crime, criminometrics, cluster analysis.

ntroduction. In the transition to the post-in-
dustrial type of operation, many communities
have faced the paradox that in contrast to the ex-
pected positive and progressive impact created a
number of socio-economic and derived there from
criminogenic threats and risks, which reflect the
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adaptive nature of criminal activity to the devel-
opment. Currently popular concept of sustainable
development has evolved from the environmental
problems to the problems of security, including the
component of criminological security. Accordingly,
one of the defining challenges of modern criminol-
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ogy, which focuses on the nature and conditionality
of crime, is to identify the dialectical interactions
between the indicators of social and economic de-
velopment and crime rate in order to work out an
adequate prevention strategy and minimize factors
of criminal acts reproduction on the individual and
mass levels.

The overarching message from the 13th UN
Congress on Crime Prevention and Criminal Jus-
tice (will be held in Doha, Qatar, 12-19 April 2015)
is that there can be no sustainable development
without effectively tackling crime and having re-
spect for the rule of law. Crime destroys liveli-
hoods and has an impact on development. To help
countries achieve successful sustainable develop-
ment, they need to tackle crime and ensure they
have effective criminal justice systems in place
and respect for the rule of law [1].

Literature Review and Unsolved Questions.
Contemporary scholars suggested both theoreti-
cal and empirical theses based on criminometric
methods describing and predicting the patterns of
crime and deviance under development.

The modernization approach emphasized the
influence of economic institutional and social
structural changes (increased socioeconomic de-
velopment, rapid urbanization, population growth
but breakdown in family relations) on criminal
behaviour. It was based on the assumption that
modern transformation results in social disruption
that produces alienation and, in the end, criminal
activity [2; 3; 4].

One of the greatest achievements in the elab-
oration of criminological modernization theory
belongs to L. Shelley (1981). ,,Crime has become
one of the most tangible and significant costs of
modernization”, — she deduced in the fundamental
study [5, p. 137]. Her analyses divided countries
into three groups: developing countries, devel-
oped countries, and socialist countries. The level
and distribution of criminality were examined in
terms of the extent and speed of the urbanization
process, the degree of industrialization, changes in
the social structures and the impact of the criminal
justice system.

The issue of reciprocal connection between
crime and development was scrutinized not only
at macro level, but also at local communities pri-
marily in the environmental criminology field. Ac-
cording to Kick and Lafree (1986) “opportunity”
theory, modernization and development enhanced
urbanization, which decreased interpersonal ties
and contact among intimates and acquaintances,
thereby reducing interpersonal violence, while
development increased opportunities for theft by
providing a vast supply of readily available com-
modities in a time where surveillance and social
control was lower [6]. Freedman and Owens (2011)
estimated that constructing low-income housing in
disadvantaged communities reduced robberies and
assaults by about 2% [7].

Over the past decades, many fundamental scien-
tific criminological works have appeared in Ukraine.
They have made a significant contribution to the
understanding of crime modifications in connection
with the current social and economic processes. The
importance of the scientific work of Prof. V. Dry-
omin (2009) [8] is undoubted. He considered crime
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as a kind of social practice and also mechanism
of criminal activity institutionalization. A. Boyko
(2008) [9] researched the economic crime determi-
nants as an inherent part of the transition period of
the Ukrainian state. V. Shakun (1996) highlighted
the impact of urbanization on crime [10].

Nevertheless in Ukrainian modern criminolo-
gy the influence of social and economic factors on
crime is traditionally assumed an axiom and has
been recognized both among policymakers and in
academic circles. On the background of numerous
theoretical studies the lack of research giving the
empirical evidence of the nexus, as well as the
connections’ tightness between the indicators and
certain crime is observed. The qualitative analy-
sis prevails to the detriment of complex data an-
alyzing. The negative impact of crime on societal
development is also undoubted among the schol-
ars. But the absence of elaborated methodology of
crime cost and harm estimation leads to the incon-
clusive empirical evidence and to the weak crimi-
nological policy.

The aim of the article is to test the following
hypotheses: crime distribution patterns reflect/
do not reflect uneven regional development in
Ukraine; criminological (criminometric) monitoring
of threats and risks of development should/should
be assumed as a basis of criminological forecast
in order to work out the look-forward strategy of
crime prevention and ensure the criminological se-
curity.

Methodology. In order to test the hypothesis of
the study and prove or disprove the main ques-
tions raised, primarily the criminometric method-
ology will be employed. Criminometrics is an ex-
ample of interdisciplinary scientific synthesis and
represents a quantitative (mathematical) analysis
of criminological data. This methodology origi-
nates from econometrics and exploits the statistical
methods adapted to criminological issues. It allows
the construction of complete and reliable quantita-
tive models of complex social processes.

The present study is focused on the regional
distribution of crime and regional uneven develop-
ment. Cross-regional analysis of the following data
of 2010 is going to be performed: the number of
detected crimes in 24 regions (oblasts), Kiev and
Sevastopol cities, Autonomous Republic of Crimea
per 100000 population as dependent variable;
Material Welfare Index, Education Index, Labor
Market Development Index, Human Development
Funding Index and Urbanization rate calculated
according to National methodology by State Sta-
tistics Service of Ukraine as explanatory variables
(see appendix).

Modern statistical analysis package STATISTI-
CA (version 13) that implemented the latest com-
puter and mathematical data analysis will be em-
ployed as a software for the research.

Exposition of the Main Substance. The crim-
inometric study of crime and development in-
teractions is perceived to be quite operational in
the regional context of crime distribution and in
the context of the crime rate geography. Typical-
ly, the highest crime rates is registered in East-
ern Ukraine, which is also associated with densely
populated areas and high level and pace of indus-
trial development.
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The calculation of correlation coefficients allows
identifying a relatively strong positive correlation
of crime registered in regions (oblasts) of Ukraine
with the level of urbanization of regions, an av-
erage-strong correlation with material welfare,
education and development funding and a weak
correlation with the labour market. For this rea-
son, last figure will be excluded from the multiple
regression model for the regions.

Multiple regression model where the crime rate
in the region was taken as the dependent variable
is quite reliable in R2 parameter. The predictor
of regional urbanization has the most significant
response. Thus, according to the regression coef-
ficients, for each 1 increase of urbanization, crime
increases by 0.79. The most important finding is
the fact that economic development in regions in
Ukraine is considerable, but not the most influen-
tial determinant of crime distribution.

The study also used non-hierarchical cluster
analysis, k-means method, for crime distribution
and hot spots detection.

As a result of cluster analysis (module Multi-
variate Exploratory Techniques) three relatively
homogeneous groups of regions on indicators of
crime and development were formed.

The graph of mean values of variables in each
cluster displays a clear unambiguous picture of di-
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rect matching: a higher level of crime corresponds
to a higher level of social and economic indicators
and vice versa.

Plot of Means for Each Cluster

Values
m
5

Education
Welfare Ind

Crime Rate HD Funding Ind

Labor Market Urbanization

=©- Cluster 1
-3 - Cluster 2
-6~ Cluster 3

Variables

The distinguishing feature of the first cluster that
comprised mostly western regions is lowered crime
rate in relation to the development dimensions.

The second cluster is the most numerous in the
number of regions and the least stable and there-
fore controversial in estimations as welfare index
is relatively low then labor market, and means of
crime rate is almost identical to the means of ur-
banization.

The third cluster, which included most of
south-eastern regions and cities of Kyiv and Sev-

Table 1
Correlations (regional)
All correlations are significant at p < ,05000
; — . Human Devel-
Variable N=27 Materllihgelfare Education Labour Market | opment Funding Urbanization
Index
o | | | g | om | o
Table 2
Regression Summary for Dependent Variable: Crime Rate (regional)
R=,81211377 R?= ,65952877 Adjusted R?= ,59762491 F(4,22)=10,654 p
N=27 * marked as significant
b* Std.Err. of b* b Std.Err. of b £(22) p-value
Intercept -262,534 222,4518 -1,18018 0,250531
Urbanization 0,787410* 0,198920 17,404 4,3968 3,95843 0,000667
Human Dev-nt Funding Ind | 0,214835 0,228078 829,933 881,0914 0,94194 0,356454
Education 0,088492 0,201306 248,910 566,2337 0,43959 0,664523
Welfare Ind -0,260486 0,209186 -814,271 653,9095 -1,24523 0,226146
Table 3
K-means clustering results
Members of Cluster 1 Members of Cluster 2 Members of Cluster 3
9 cases 11 cases 7 cases
Chernivtsi Khmelnytskyi Kiev sity
Ivano-Frankivsk Chernihiv Dnipropetrovsk
Lviv Kiev Autonomous Republic of Crimea
Rivne Sumy Sevastopol
Ternopil Zhytomyr Zaporizhia
Volyn Kirovohrad Donetsk
Zakarpattia Poltava Kharkiv
Vinnytsia Kherson
Cherkasy Mykolaiv
Odessa
Luhansk

Solution was obtained after 3 iterations
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astopol, is the absolute leader in terms of develop-
ment and crime; its crime means are ahead of all
other investigated development parameters, which
is not typical for the other two clusters.

Conclusions. Despite the popularity of sustain-
able development concept and the aspiration for it
in modern communities many criminogenic threats
and risk of social changes are being neglected;
development is not sufficiently appreciated as a
context for crime. Meanwhile crime patterns and
development transformations have an interaction
and a mutual influence that should not be ignored
by local preventive and punitive policies. Disorga-
nization and crime are the side effects of devel-
opmental transformations and can in some ways
serve as a barometer of change.

Assuming that crime as well as society is de-
veloping in a spiral, it would be logical to predict
that at a certain level of economic and social devel-
opment the intensity of crime should decrease. In
this case, the classical modernization theory is to
be fairly criticized. A failure to explain the diver-
sity of societies in transition with inherent internal
dynamics, as well as the possibility of independent
development of modern differentiated political
and economic systems are the main focuses of this
criticism. The academic competence of the mod-
ernization theory in criminology is measured by
primarily descriptive analysis. There is a need to
widen it to explanatory and predictable one. The
criminometric methodology has a great potential
to fill this gap by monitoring the developmental
changes and criminological expertizing of the risks
of transformations.

Crime distribution reflects uneven regional de-
velopment in Ukraine. The analysis allowed form-
ing three clusters of regions regarding to the ratio
of regional crime rate and regional development
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with explicit pattern — a higher level of social and
economic indicators corresponds to a higher level
of crime and vice versa.

However, it should be admitted that obtained
results can’t be applied in construction of gen-
eral deterministic effects theory. The causal im-
pact of development is not systematic and can-
not be used as explanatory factor in description
of crime etiologic. In addition, a weak point of
criminometric analysis in the context of develop-
ment and crime is the multicollinearity of vari-
ables. Socio-economic indicators are often com-
monly interdependent.

The transformation of society and development
conditions require a new approach to crime mon-
itoring and control, based on effective predicting
and justification of proactive value of preventive
policies. Therefore, criminometric study of the
nexus between crime and development has practi-
cal relevance. It creates the opportunities for risk
monitoring and forward planning while making
public decisions.

When choosing alternatives between criminal
or legal behaviour crime becomes understandable
reactive reflection on reality and disadvantages of
development. Development means not only quanti-
tative changes but also the quality of life and qual-
ity come under replacement in the nature of crime.
The monitoring of crime patterns in the context of
development impact is able to perform the right
balance of crime prevention strategies regarding
to the regional peculiarity. It could help to find
out what economical and social (consequently not
punitive) measures are capable to reduce the at-
tractiveness of criminal activity and also to insti-
tutionalize the general social prevention instead of
increasing the expenditures on law enforcement
and criminal justice.
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Appendix. Variables’ definitions

Variable Definition Data Source
3J10unHHICTE B YKpaini: Crar.
The number of detected crimes in a region 306ipuuk,/ HepsxaBHa ciy:xba

Crime Rate (oblast) per 100000 population. Data of 2010. craTUCTUKM YKpainm. BinnosinanbuHuit

3a Buryck Kasawosa I, 2011 — 117 c.

Index is compiled on the basis of average month-
ly salary, the average pension, the average total
costs per adult, the ratio of total costs and rev-
Material Welfare enue, the difference between cash expenditures
Index and revenues, the share of cash in total reve-
2010 nues, poverty level, poverty gap, Gini coefficient,
purchasing power per capita income, the amount
of the minimum consumer basket, provision with
private cars, the number of cars per 100 families.

Index is compiled on the basis of enrollment to
pre-school institutions, to primary education, to
basic secondary education, completed secondary
education, the number of students aged 17-23
years at the universities, the average duration of
training; the proportion of persons with higher
education in the population over 25.

Education Index
2010

National methodology of State
Statistics Service of Ukraine

Index is compiled on the basis of economic activ- -—-PeriOHAJbHMIA JIIOSCBKIT POSBUTOK:

ity level, unemployment rate, employment rate, | craryeryanmii Gromerens / IlepsxasHa
Labor Market the average duration of job search, the propor- coTys6a CTATUCTUEY YKpaiHu. —
Development Index tllon of part-days workers (a week) in total em- Kiis — 2011, — 44 c.
2010 ployment, the share Qf workers undgr conditions
that do not meet sanitary standards in total em-
ployment, the ratio of registered unemployment
and ILO specified coefficient; labor turnover.

Index is compiled on the basis of local budget
expenditures for education; local budget expen-
ditures for health; local budget expenditures
for social protection; state budget transfers; the
share of expenditure on education in total social
expenditures of local budgets, the share of health
expenditure in total social expenditures of local
budgets; the share of social protection expen-
diture in total social local budget; state budget
transfers value from the social costs of local
budgets.

Human Development
Funding Index 2010

. KinbkicTh mocTifiHOroO HaceJieHHs 3a
Urbanization g;?:ré fpggil iatlon (% of oblast total) Tunom nocesess // http://database.

ukrcensus.gov.ua/

Meabsanayr T.B.
Hanionansanii yHiBepceurer «Onecbka I0pUANYHA aKageMia»

PETIOHAJIBHUN PO3BUTOK TA IIPOCTOPOBII PO3MHOAILI
3JIOYMHHOCTI B YKPAIHI

AnoTaris

SJIOUMHHICTD € CKJIATHUM (DEHOMEHOM, aHaJi3 AKOro ImoTpedye KOMIIJIEKCY YaCOBUX, reorpadidHmx Ta CTPYyK-
TypHUX nigxoxis. OcobamBa yBara y CTaTTi afpecoBaHa JOIIJIBHOCTI BUBUEHHA B3a€MO3B’ A3KY MiK IIPOCTOPO-
BUM POBIOIJIOM 3JIOYMHHOCTI Ta PEerioHaJIbHMM COLiaJbHO-eKOHOMIYHUM PO3BUTKOM (200 HeJJOPO3BUHEHICTIO).
JocuigkeHHA BRIIOYAE PAJ TEXHIK 00pOOKM KiJNIBKICHMX NaHMUX Ta KPUMIHOMETPUYHNX METOIIB, AKi II0€JHYIOTh
KOPeJALIHNIA, perpeciiiumii Ta KjaacTepHmii aHajis. OTpuMmaHi pe3ysbTaTy € KOPUCHMMM I BUABJIEHHSA
HaMOIIBII 3HAYYIIMX KJIACTEPIB 3JIOYMHHOCTI ¥ 3B'A3KY 3 HEPIBHOMIPHMM PerioHaJIbHUM PO3BUTKOM. Tpu Kia-
cTepH 3JI0UMHHOCTI OyJi cdhopMOBaHi 3 ABHOI 0COOJIMBICTIO — O1JIBII BUCOKMII PiBeHD 3JIOUMHHOCTI BifmoBigae
OiJIbIII BMCOKOMY PiBHIO COI[iaJIbHMX I €KOHOMIYHMX MIOKA3HMKIB PO3BUTKY, i HaBmaku. IIpore eKoHOMIUHMI
PO3BUTOK B perioHax YKpaiHM € 3HAYHMM, ajie He HaVBIJIMBOBIIIMM YMHHMKOM, II0 BM3HAYAE€ PO3MIOMILJ
3JIOYMHHOCTI. 3a KoedilieHTOM perpecii ypbaHizalia Ak IpenuKTOp Ma€e HabiIbII 3HAYMMMI BIOKJIMK: IIPU
KOKHOMY 3POCTaHHI piBHA ypbaHizamii Ha 1, piBeHb 310umHHICTE 30imbaryeThea Ha 0,79.

Karo4oBi cioBa: 3JI04MHHICTB, pO3BUTOK, ypbaHizallid, perioH, reorpadis 3JI04MHHOCTI, KpUMIHOMETpidA, KJa-
CTEepHUI aHaJI3.
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Meabanayr T.B.
Hanuonasnbublii yHusepenrer «Opecckas 0pUANIecKas aka eMs»

PEIrMOHAJIBHOE PASBUTHE N TIPOCTPAHCTBEHHOE PACIIPEJEJEHNE
IIPECTYIIHOCTII B YRPANHE

AnHOTaUA

IIpecTynHOCTD ABJIAETCA CIIOKHBIM (PEHOMEHOM, aHAJV3 KOTOPOro TpedyeT KOMILIEKCa BPEMEHHBIX, reorpadu-
YECKMX U CTPYKTYPHBIX 11oAx010B. Ocoboe BHUMaHME B CTAThE aJPECOBAHO L1€JIECO00Pa3HOCTY M3yUYeH B3ayi-
MOCBA3M MEeXAY IIPOCTPaHCTBEHHBIM paclipeneJieHeM ITPEeCTYITHOCTH VI PEermoHaJIbHBIM COIMAJIbHO-3KOHOMIYEe-
CKMM pas3BuUTHEM (MM HeJOPa3BUTOCTLIO). VccieoBanme BRIIOYAET PAJ TEXHMK 00pabOTKM KOJMYeCTBEHHBIX
JaHHBIX ¥ KPUMMHOMETPUYECKMX METOJIOB, COYETAIOIINX KOPPEeJAIVOHHBIM, PETPEeCCHOHHBIN M KJIACTEPHBIN
aHaJIN3. HOJIy‘IEHHbIe pe3yJsbTaThbl II0JIE3HBI OJIA BBIABJICHNUA HaM6o.nee SHAYVMMBIX KJIaCTePOB IIPECTYIITHOCTU
B CBA3M C HEPABHOMEPHBIM PErVOHAJIBHBIM pas3BuTyeM. Tpu KiacTepa IPeCcTyIIHOCTY ObLIM c)OPMIPOBAHbBI C
ABHOV 0COOEHHOCTBIO — Oo0JIee BBICOKMII YPOBEHBb IIPECTYIIHOCTM COOTBETCTBYET 0oJiee BBICOKOMY YPOBHIO COIVI-
aJIbHBIX U BKOHOMMYECKUX IOKa3aTeJeil pa3BUTusA, 1 Ha000poT. OMHAKO BKOHOMIYECKOE Pa3BUTHE B PETMOHAX
YKpauHbl ABJIAETCA 3HAYUTEJBHBIM, HO HE CAMBIM BJIMATEJILHBIM (PAKTOPOM, OIpPEeNesAIOM paclpeieeHne
npectynsocTi. CoryiacHo KoaduieHTy perpeccuy ypObaHMs3aImsa Kak IPeMKTOp IMeeT HanboJiee 3HAUMMbIA
OTKJIMK: IIPY KasKJOM POCTe YPOBHA ypbaHM3aumy Ha 1, ypOBEeHb IPeCTyIIHOCTM yBesmdmBaercsa Ha 0,79.
KuaroueBrble cjioBa: IPeCTYIIHOCTD, pa3BuUTHe, ypOaHN3aIMd, PernoH, reorpadus IpeCcTyIIHOCTY, KPUMIHOMe-
TP, KJIACTEPHBI aHAJNA.

UDC 352+342.33

DOCTRINE OF SEPARATION OF POWERS AT THE LOCAL GOVERNMENT LEVEL:
THE UKRAINIAN EXPERIENCE

Mishyna N.V.
National University «Odessa Law Academy»

Nowadays Ukraine has the municipal reform; a lot of attention is paid to improving the functioning of local
government, including through decentralization in order to implement the principle of subsidiary. To achieve
this, some scientists propose to apply the theory of separation of powers to local government. However, at the
level of individual monographs, articles studied this problem. This article analyzes the possibilities of the theory
of separation of powers at the local government level (mainly the example of municipal government in the US).
The author argues that the theory of separation of powers in its present form can’t be applied to the Ukrainian
local government. But it seems that the adaptation is possible, when it comes about some elements of the system
of checks and balances. The author also proposes to study how the ideas checks and balances are used in local
government of foreign countries — in future this might help to use their experience in Ukraine.

Keywords: local government, municipal government, public power, municipal power, separation of powers.

cientific and practical problem. Nowadays

the municipal reform as the part of the ad-
ministrative reform is being carried out in Ukraine
and many efforts are taken to increase the efficien-
cy of the local government. To achieve this goal
some researchers recommend that the doctrine of
separation of powers should be applied to the local
government (see more about this [1; 2]). Regarding
the communist past of Ukraine as one of the former
republics of the USSR, the studies of the foreign
experience in this field are vital. It is obvious, that
the national historical experience isn’t relevant to
solve the current issues. So it is up to the scholars to
provide the scientific basis for the politicians, who
are active in lobbying the decentralization of the
public power in Ukraine and wide usage of the sub-
sidiary principle. The decentralization of the public
power and the implementation of the subsidiary
principle are very essential for the Ukrainian Euro-
pean integration perspectives.

Overview of the relevant researches. In fact,
currently a few Ukrainian authors are investi-
gating thoroughly this problem. But such phrases
as "the legislative and the executive branches of
municipal power" [3, p. 28; 4, p. 12], "the rep-
resentative and the executive branches of local
government" [5, p. 233-234] give reason to con-
sider that some researchers think the doctrine of
separation of powers could work when it refers
the municipal power.

But thesaurus of the works of M.P. Orzikh [6],
ILM. Vail and V.V. Smirnov [7, p. 53], other scien-
tists show opposite points of view. N.I. Kornienko
is among these authors — he thinks that "on the
local government level the doctrine of separation
of powers doesn't works". But he doesn't deny "the
advisability of the rational separation of functions
in the local government system between its repre-
sentative and executive parts, if the unity of these
parts will be ensured" [8, p. 16].
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Article’s thesis. This article analyzes the pos-
sibilities of the theory of separation of powers at
the local government level (mainly the example
of municipal government in the US). The author
argues that the theory of separation of powers in
its present form can’t be applied to the Ukrainian
local government. But it seems that the adaptation
is possible, when it comes about some elements of
the system of checks and balances.

The main part. I.V. Kozura and O.U. Lebedinska
characterising a municipal council, describe it as a
collegial, representative (in the USA interpretation —
legislative) body [9, p. 159]. Indeed, "it is safe to
say that a respect for the principle of separation
of powers is deeply ingrained in every American.
The nation subscribes to the original premise of
the framers of the Constitution that the way to
safeguard against tyranny is to separate the pow-
ers of government among three branches" [10].

Likely due to this fact the doctrine of separa-
tion of powers is mentioned rather often in the
acts of the US states and in the local acts con-
cerning municipal government. "The separation
of powers ... applies to municipal government in
the following manner: the mayor/city manager
and operating departments compare to the fed-
eral executive branch (President); the city council
compares to the legislative branch; and the mu-
nicipal court compares to the judicial branch. Each
of these branches must operate independently of
each other" [11].

Sometimes even four branches of power on the
municipal level are distinguished. Noblesville Code
of Ordinances, § 30.01, stipulating the organization
of city government, sets that the government of
the city shall consist of four branches, those being
the following: (A) executive branch, (B) legislative
branch, (C) fiscal branch, (D) judicial branch [12].

According to the Carmel, Indiana City Code the
government of the City of Carmel shall consist of
four (4) branches, those being:

- executive branch (the Mayor is the City exec-
utive and head of the executive branch);

- legislative branch (the legislative branch of
the City is the Common Council);

- fiscal branch (the Clerk-Treasurer is the fis-
cal officer of the City and the head of the fiscal
branch);

- judicial branch (City Court of Carmel) [13].

But more often acts of this type distinguish
separate three branches of power. For example,
San Francisco Charter stipulates the existence of
the legislative branch, the executive branch and
the judicial branch; the judicial branch includes
Superior and Municipal Courts [14].

Certainly the proposition to apply the doctrine
of separation of powers to the local government
is very attractive. Mostly in the reason of the fact
that the concept determines that the legislative,
executive, and judicial branches of power ought to
be separate and distinct, "is a method of removing
the amount of power in any group's hands, making
it more difficult to abuse" [15]. The accumulation
of all branches of power, legislative, executive, and
judiciary, in the same hands whether of one, a few
or many, and whether hereditary, self appointed,
or elective, may justly be pronounced the very
definition of tyranny [16].
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Nevertheless it appears that it's impossible to
apply the doctrine of separation of powers to the
local government. In order to make this doctrine
work effectively, three branches must be rather
independent and, which is more important, to have
the same nature (for example, all of them must
belong to the state power, or all of them must
belong to the municipal power). And the courts
are always the parts of the state (in the federal
countries, for example, in the USA — of the state
or federal) system.

"Although the municipal court is created by
state statute, it is also a part of the city govern-
ment" [11]. But also (and first of all!), as it have
been mentioned above, it is the part of the corre-
sponding state or federal system. No matter that
"municipalities have wide latitude in prescribing
the organizational structure of the court. Home
rule cities ... have been empowered to enact char-
ter and ordinance provisions ... which prescribe
structural details of local court organization. The
judge is appointed by the city council and is gen-
erally responsible for presiding over trials and
other court proceedings, for conducting various
magisterial functions of the court and for the gen-
eral administration of the court. ... Court clerks
are usually appointed by the city council and are
responsible to the judge for direction in matters
pertaining to overall court policy and judicial pro-
cedures. ... and performing other duties as may be
outlined in the city charter or ordinances" [11].

So it seems one could think that the doctrine of
separation of powers can not be applied to the local
government. Though writing about this doctrine,
Aristotle, in the Politics, spoke about "the city", it
is obvious that it was about the "city-state", or the
polis of ancient Greece [17]. Charles Montesquieu
researched legislative, executive and judicial pow-
er concerning monarchical and republican govern-
ment [18]. The founding fathers mentioned "the
federal judicature" (Alexander Hamilton) [19], "re-
public, commonwealth, popular state" (John Ad-
ams) [20] and the doctrine of separation of powers.
A.A. Mishin studying the doctrine of separation of
powers using the USA model wrote: "the doctrine
of separation of powers in its practical embodi-
ment is structural and functional [onpenenerHOCTE]
of every of the supreme bodies of the state power;
the degree of this embodiment depends on its for-
mal and legal status and on actual delimitation of
the functional and subject jurisdiction [21, p. 267].

Some Ukrainian authors [3, p. 28; 4, p. 12;
5, p. 233-234] doesn’t include judicial branch of
power while proclaiming the possibility to use of
the doctrine of separation of powers on the mu-
nicipal level. Among the charters, codes of the US
municipalities there is also a group of acts that
mention only two branches of power — legislative
and executive. For example, Salt Lake City (Utah)
Code sets, that the municipal government of the
city is divided into separate, independent and
equal branches of government:

- A. The executive branch, consists of the elect-
ed mayor of the city, and the administrative de-
partments of the city, together with department
heads, officers and employees; and

- B. The legislative branch consists of a munic-
ipal council and their staff. [22].
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According to the City of Albuquerque Code of
Ordinances, the legislative authority of the city
shall be vested in a governing body which shall
constitute the legislative branch of the city and
shall be known as a Council. The Mayor shall con-
trol, direct and organize the executive branch of
the city [23]. Greenfield Code of Ordinances in-
cludes the thesis that the city government shall
consist of two branches, those being the following:
(A) Executive Branch, (B) Legislative Branch. All
powers and duties of the city that are executive
or administrative in nature shall be exercised or
performed by the Mayor, another city officer, or a
city department. The legislative branch of the city
is the Common Council [24]. Sometimes the exec-
utive branch is called "the administrative branch"
or "the executive and administrative branch" [25].

Some specialists see the problem in the fact
that the local government's structure "does not al-
low for clear separation of the legislative and exec-
utive functions and thus does not provide for clear
separation of powers" [26]. Among the examples
they mention organizational models that allow the
municipal council to elect the mayor of council's
members and "the impossibility of true separation
in any system where the members of the execu-
tive are drawn from the legislature" [27].

In spite of this it appears that the principal
problem is not the elimination of clear boundaries
between the executive and the legislative branch-
es (this tendency can be noticed also in the state
power), but the absence of the "judicial branch".
As the basic task of branches is to make the law
for the legislative branch, to enforce the law for
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the executive branch and to interpret the law for
the judicial branch, the judicial branch of power
seems to be essential in the doctrine of separation
of powers. If there are two branches only, it is not
the doctrine of separation of powers in its modern
interpretation. Besides if each of the three branch-
es checks the other two, the efficiency of the doc-
trine is the highest.

But basic ideas of the system of checks and
balances may be used in the local government.
They can be applied to the municipal bodies that
are vested with the representative or executive
functions. Unfortunately without the third group
of municipal bodies the efficiency of the system of
checks and balances will decrease greatly.

The conclusion and the perspectives for the
further researches. Thus it appears that taking
into account the local government nature, the doc-
trine of separation of powers in its contemporary
interpretation can’t be applied to the local gov-
ernment in any modern state. The main reason is
the absence of the independent judicial branch of
municipal power. But it is possible to discuss the
borrowing of the basic principles of the system of
checks and balances and their adaptation to the
local government.

As for the perspectives of the further research-
es, it would be advisable to study how exactly the
ideas of the system of checks and balances are
used in the local government of the foreign coun-
tries. It will give the possibility to use proper ex-
perience in the creation of "the distinctive system
of checks and balances on the local level" [28, p. 2]
in Ukraine.
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TEOPIA PO3MOALIY IIYBJIYHOI BJAIM HA MYHIIIMIIAJbHOMY PIBHI:
YKPATHCBKEHNI TOCBIJ

Amnoraris

Ha cyuacrHomy erami B Ykpaini TpuBae mMyHinumnasibHa pedopma; 6araTo yBarm IPUAIIAETHCA ITiABUIIIEHHIO
epeKTUBHOCTI (PYHKI[IOHYBaHHA OPraHiB MICIIEBOTO CaAMOBPAAYBAHHA, y T.4. Yepes3 AeleHTpaJisaliiio 3 Me-
TOW0 peadsizanii npuHIMny cyOcuaiapHocTti. 1A qocATHEHHA i€l MeTy HeAKi BYeHI IPOIOHYIOTH 3aCTOCOBY-
BaTM TEOPiI0 POBIOAINY BJAJl O MICIIEBOrO caMOBpAnyBaHHA. I[IpoTe Ha piBHI OKpeMmx MoOHorpadiii, cra-
Tel 1A mpobisemMa He AocimKyeTbeA. {10 cTaTTio IPUCBAYEHO aHAJ30BI MOMKJIVBOCTI BUKOPUCTAHHA Teopil
posmnoznisy BJaa Ha PiBHI MicIleBOro caMOBpAAYBaHHA (IIepeBasKHO Ha IIPUKJALl MyHIUIIAJIbHOTO YIIPAaBJIHHA
B CIITA). Y BMCHOBKaX HaBOAATHCA apryMEHTY Ha KOPUCTH TOTO, IO TeOpid po3moxiny Biaj B ii cygacHoMmy
BUIJIAAL He MOKe OyTy 3aCTOCOBaHA JI0 MICIIEBOIO CAaMOBPSAMYBAHHA B YKpaini. Aje mpesicTaBiA€ThCA, 110 €
MOKJIVBOIO aJanTallid 0 HbOTO eAKUX eJIEMEHTIB CUCTEMM CTPUMMYBaHb Ta IPOTUBAr. IK IIepcreKkTuBa I0-
JaJIBIIINX PO3BIJIOK y JIaHOMY HAIpAMKY IIPOIIOHYETHCA BYBYEHHA BUKOPMCTAHHA iflell CUCTEMM CTPUMYBaHb
Ta IIPOTMBAl B MICIIEBOMY CaMOBPAAYBaHHI 3apyOiKHMX KpaiH, 10 y IOZAJbIIOMY HAJacTb MOXKJIMBICTD BU-
KOPMCTaHHA BiNMOBIZHOTO [OCBiny B YKpaiHi.

Karo4oBi ciioBa: MiclieBe caMOBPAYBaHHA, MyHII[UIIaJIbHE YIIPABJiHHEA, IIyOJiyHa BiIaja, MyHIiIMIIaabHa BJa-
Jla, PO3IOMLI BJas.

Munmmua H.B.

Hanyonasnbuelil yHuBepcurer «Opecckas 0puandecKas akageMus»

TEOPUSA PA3JIEJEHNA NYBJNYHON BJIACTY HA MYHUIIMIIAJJbHOM YPOBHE:
YKPAMHCEKWI OIIBIT

AnHOTaMA

Ha coBpemennoMm srame B YKpanHe IIPOJOJKaeTCa MYHUIIMIIAJIbHAA pedpopMa; MHOTO BHUMAHUA yAEJIAETCA
MIOBBIIIEHNIO 3(PPEKTUBHOCTY (PYHKIMOHNPOBAHMUA OPraHOB MECTHOTO CaMOYIPAaBJEHNUSA, B T.4. Yepes JeleH-
TPaIM3alUI0 € IeJbI0 peann3alnuu IpUHIuUIA cydbcuamapHocT. JlJId MOCTUIKEHMA DTON IleJ HEKOTOpbIe
ydeHble IIpejJlaraloT IPVMEHATb TEOPUI0 pas3fesieHudA BJIacTell K MeCTHOMY caMoylipaBiieHnoo. OZHAKO Ha
YPOBHE OT/IEJIbHBIX MOHOTpaduii, ctaTeit aTa mpobsema He mccaenyercd. JJaHHas CTaTbA ITOCBAIIEHA aHAJN3Y
BO3MOYKHOCTY VICIIOJIb30BAHMA TEOPUM pa3/iesieHNsA BJIacTell Ha YPOBHE MECTHOTO CaMOYIIpaBJIEHUA (IpeumMy-
LIIECTBEHHO Ha IIpuMepe MyHuumnasgbHoro ynpasieHns B CIITA). B 3akiiodyeHnn NpUBOLATCA apTyMeEHTHI B
[I0JIb3Y TOTO, YTO TEOPUA Pas3jesieHNs BJaCTel B ee COBPEMEHHOM BHjle HE MOMKET ObITh MIPUMeEHEeHa K MeCT-
HOMY CaMOYIIpaBJIeHMIO B YKpanuHe. Ho mpejacraBiseTcs, 9YTO C ee IIOMOIIbI0 BOBMOKHA aJanTalnd K MecT-
HOMY CaMOYIIPaBJIEHMIO HEKOTOPBIX 9JIEMEHTOB CUCTEMBI CIIEPIKEK U IIPOTVBOBECOB. B KayecTBe IepCIeKTVBbI
JMaJIbHEMIINX MCCIeI0BaHN B JaHHOM HAIIpPaBJEHUN [IPEeAJaraeTca n3ydeHue MCIO0Jb30BaHUA U CUCTEMBI
CIIEPIKEK U IPOTMBOBECOB B MECTHOM CaMOYIIPaBJIeHNN 3apyOesKHbIX CTPaH, YTO B JaJIbHEMIIIEM IIPEIOCTaBUT
BO3MOKHOCTD JICIIOJIB30BAHNA COOTBETCTBYIOIIETO OIBITA B YKpaNHe.

KaroueBbie cjioBa: MECTHOE CaMOyIpaBJeHNe, MyHUIIMIIAJIbHOE yIIpaBJieHne, myOindHas BJIaCTb, MYHUIM-
MaJibHAsA BJACTD, pas3fiesieHre BJacTell.
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CRIMINAL PROCEDURAL RESPONSIBILITY IN ACCORDANCE
WITH NEW CRIMINAL PROCEDURAL CODE OF UKRAINE

Murzanovska A.V.
National University «Odessa Law Academy»

The concepts of understanding of criminal procedural responsibility in the criminal procedure studies are an-
alyzed. The issues concerning notion of criminal procedural responsibility are researched. Theoretical research
of the problems connected with defining of the peculiarities of criminal procedural responsibility is performed
and summarized. The system of measures of criminal procedural responsibility is defined. Procedural form of
realization of criminal procedural responsibility is outlined.

Keywords: criminal procedural responsibility; measures of criminal procedural responsibility; procedural form

of realization of criminal procedural responsibility.

dentification of the problem. Relevance of

the topic is determined first of all by the rea-
son that in criminal proceedings the issue of re-
sponsibility has raised special significance because
the activity aimed at prompt, full and impartial in-
vestigation and court proceedings must be strictly
based on the law, and that is why on the first place
has appeared the responsibility of state bodies and
officials, who conduct criminal investigation, with
fulfilment of the provisions of criminal procedural
law, and other subjects of criminal procedure for
performing of obligations set by criminal proce-
dural law.

Adoption of new Criminal Procedure Code of
Ukraine has contributed to creation of new pro-
cedural institutes and fundamental updating of
existing institutes. Among legal institutes, which
have been seriously reformed with the adoption
of new criminal procedural legislation, the insti-
tute of criminal procedural responsibility can be
distinguished.

Unfortunately, the concept of criminal proce-
dural responsibility has not found its full presenta-
tion in new Criminal Procedural Code of Ukraine,
therefore there is a great current interest is ad-
dressing to issues related to determination of crim-
inal procedural responsibility, its features and the
system of measures of criminal procedural respon-
sibility under new Criminal Procedural Code.

Analysis of recent research and publications.
The issues regarding problems of criminal proce-
dural responsibility have been researched both on
the general theoretical level and field level, how-
ever, mainly in the frames of researches concern-
ing the measures of state coercion in general.

A great importance in this is represented by the
works of the following scholars: Alenin Y., Alek-
seeva L., Boiev V., Boikov A., Checina N., Enike-
yev Z., Elkind P., Groshevyy Y., Ioffe S., Khablo O.,
Kovriga Z., Kornukov V., Leyst O., Nedbailo P,
Nor V., Oborotov Y., Petrukhin I., Pogoretskiy M.,
Rozhnova V., Strogovych M. Udalova L., Vetro-
va V., Zinatulinn Z. and others.

Scholar research in the present sphere in
contemporary Ukrainian procedural literature
are rather isolated [See, for example, 3; 13; 10],
therefore inference should be drawn that, unfor-
tunately, the issues regarding criminal procedural
responsibility have not been a subject to further
complex research in Ukrainian procedural stud-

ies, however their importance for study of mech-
anism of criminal procedural regulation is practi-
cally assured.

Defining of previously unsolved parts of the
general problem. Speculative character of a problem
of procedural responsibility has required a necessi-
ty of its further development. And here in general
it is possible to agree that “the problem of proce-
dural responsibility requires a serious learning and
may be resolved in a complex with other problems”
[8, p. 223-225], besides which, in the first instance,
there are general theoretical issues connected with
the notion and legal nature of legal responsibility,
its types (forms) and peculiarities of realization.

Aim of the article. The main aim of the present
research is a comprehensive analysis of theoret-
ical problems and contemporary practice of law
enforcement, taking into consideration relevant
normative provisions which should lead to forma-
tion of, to the extent possible, logically, non-con-
tradictory and consistent scholar concept of crimi-
nal procedural responsibility and mechanism of its
realization during criminal proceedings.

Main material. Approaching to defining of the
notion of criminal procedural responsibility the at-
tention must be paid to the fact, that it reflects
a type of legal responsibility, for which cause it
has the same problems of definition as the gener-
ic notion. It would be logically to define criminal
procedural responsibility through type and specific
distinction, which in the present research requires
rendering of criminal procedural responsibility
under wider content common notion of legal re-
sponsibility — as for the first stage of defining and
determination of distinguishing feature (features)
criminal procedural responsibility — as a conclusion
of the notion’s definition.

A difficulty of defining the notion of criminal
procedural responsibility lies in the fact that in the
legal literature there has not been any unity yet of
views regarding the responsibility in general, cor-
relation of its different types in the system of law,
interrelation of legal sanctions and legal responsi-
bility [In more detail: 9, p. 340-341].

The most widespread in the literature on legal
responsibility is its definition as the measure of
state coercion, based on legal and moral condemna-
tion of the wrong-doer’s behaviour and in setting
certain consequences in the form of restrictions of
personal or property character [5, p. 314-315].
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We would like to state that field research,
which is related to criminal procedural studies,
to the full extent reflects theoretical inconsisten-
cies on general theoretical level. Certain group of
scholars considers criminal procedural responsibil-
ity in a rather wide understanding, pointing out
that this type of responsibility could include co-
ercion, which is applied in the sphere of proving,
and connected with the abolishment of the illegal
and groundless procedural acts, application of pre-
ventive measures, others, in contrast, consider this
responsibility in a very narrow content, indicating
that criminal procedural responsibility must be re-
garded as imposing on the participants of the pro-
cess monetary penalties, expelling form the court
session, bringing security to the state incomes [In
more detail: 9, p. 341-342].

The special attention is deserved for broad no-
tion of responsibility which includes the positive
aspect, i. e. when criminal procedural responsibil-
ity, according to the view of certain authors, ap-
pears from the moment of imposing of criminal
procedural obligation but not from the moment of
its violation; the subject of the procedure bears the
positive responsibility for conscientious fulfilment
of the oblations and bears the negative responsibil-
ity — for their liable violation [6; 2].

It is difficult to agree with this point of view.
Wilful and conscientious exercise of procedural ob-
ligations and guilty violation of these obligations
are “diametrically opposite phenomena that cannot
be united by one notion of criminal procedural re-
sponsibility” [11, p. 249].

Existence of positive responsibility in law has
been denied and is being denied now by many au-
thors who have stated that “neither scholar con-
siderations nor, moreover, interests of practice do
not provide the grounds for revision of view on
legal responsibility as a consequence of the viola-
tion” [12, p. 187]; “legal responsibility and conse-
quently criminal procedural responsibility should
be regarded as the responsibility for committed
wrongful act” [1, p. 155].

Certain understanding of criminal procedur-
al responsibility is connected with the fact that
among procedural legal relations regulatory and
protective relations are outlined. Protective proce-
dural legal relations occur in the result of the vio-
lation of the procedural obligation. There is a point
of view in the literature according to which con-
trol of procedural protective legal relations with
abovementioned element includes procedural legal
responsibility that is understood as an elementary
deprivation of procedural position of the subject of
the procedural relations as a consequence of appli-
cation to the person the measures of more repres-
sive character [8, p. 223].

One more important aspect of analyzed issue
is existence of point of view regarding the aspect
that there is no procedural responsibility at all and
the scholars had denied the perspectives of the
idea of procedural responsibility itself [4, p. 74].

“Procedural responsibility as an individual type
of legal responsibility does not exist. Procedural
coercive measures — these are either preventive
measures or measures of administrative responsi-
bility (for violation of order of court proceedings,
disobedience to chairman’s orders)” [12, p. 187].
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Certain theoreticians, outlining types of legal re-
sponsibility, have not mentioned procedural respon-
sibility, that is, in the relevant words of Petrukhin
I. denying this or not considering this issue as a
problem that is worth examining (7, p. 136-140].

Therefore, in our opinion, it must be empha-
sized that criminal procedural responsibility as
specific procedural measure ensuring criminal
procedural relations, guarantee of fulfilment the
procedural obligations, exists as an independent
type of legal responsibility. This statement is based
on the existence in criminal procedural law of its
own measures ensuring criminal procedural rela-
tions, character and peculiarities of which are de-
fined in accordance with the content of these re-
lations. In other words, in criminal procedural law
there exists own method of legal regulation and
distinguished in the structure of norm of criminal
procedural law procedural sanctions admitting au-
tonomous existence of criminal procedural respon-
sibility [2, p. 50].

Criminal procedural responsibility is a type
of legal responsibility. One or other type notion
includes all features inherited to generic to this
term; the notion of criminal procedural responsi-
bility includes all the features of general notion
of legal responsibility. This is far less expressed in
comparison to other types of legal responsibility,
however, it exists independently.

Criminal procedural responsibility it is the
exciting in the form of criminal procedural legal
relations the application in a order prescribed by
law to individual who commits criminal procedural
violation the measures of criminal procedural co-
ercion, which are provided in the sanction of crim-
inal procedural norm that are subject to impos-
ing on the wrong-doer an additional obligation or
deprivation (narrowing of the content) wrong-do-
er's subjective rights.

Defining criminal procedural responsibility as
application of measures of state (criminal proce-
dural) coercion, established by sanction of crim-
inal procedural norm indicated not only at legal
character of criminal procedural responsibility but
also on a significance and respectively measures of
criminal procedural responsibility.

The peculiarities of criminal procedural re-
sponsibility are defined as their provision by the
norms of criminal procedural law (field relation),
occurrence in the event of commitment of criminal
procedural violation, and the subject of such re-
sponsibility may be only appropriate subject of the
criminal procedure.

The system of measures of criminal procedur-
al responsibility under Criminal Procedural Code
adopted in 2012 could be regarded as following.
Punitive measures (i. e. connected with peculiarly
with imposing on a subject additional obligation of
punitive character) include: monetary penalty; re-
verting the security to state incomes; changing of
previously chosen preventive measure in the event
of its violations for more severe measure.

Punitive measures, connected with deprivation
of rights of the subjects of criminal procedure in a
particular proceeding, could include the following
issues: abolition of protective measures in the case
of non-fulfilment by the person, taken under pro-
tection, legal demands of bodies performing pro-
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tective measures; suspension of the investigator,
prosecutor from further conducting of the inves-
tigation; expelling of the accused from the court
room for the violation of the orderly conduct in
the court session.

Besides that, there are examples in criminal
procedural legislation regarding law restorative
measures, i. e. measures connected with imposing
on an individual additional obligation, with aim to
restore violated rights and interests of the sub-
jects of law. This concerns, for example, imposing
of courts disbursements connected with the an-
nouncement of pause in the court session, on the
specialist in the event of missing the court session
without serious reasons or without notification of
the reasons of missing.

The special attention is required to the pro-
cedural form of bringing to criminal procedur-
al responsibility which represents certain basis,
conditions and procedural order of application of
measures of criminal procedural responsibility to
individual established by criminal procedural law.

The basis for bringing the individual to criminal
procedural responsibility is a commitment of the
criminal procedural violation.

It is necessary to mention that in the event of
the violation of procedural law by the official, be-
sides law restorative measures (which are clearly
regulated in the Criminal Procedural Code, for ex-
ample, abolishment of illegal decisions), there are
the issues regarding simultaneous application to
the person of the relevant punitive sanctions (dis-
ciplinary or other legal responsibility). The subjec-
tive side of the violation in this case must be one of
the essential conditions of applicator of one or oth-
er type of responsibility (or relief of responsibility)
and influence on the content of the punishment.
For this very reason the question regarding the el-
ements of the legal content of criminal procedural
violation, despite there are some works, requires
further research.

Being the important procedural guarantee
of maintenance of rights and legal interests of
non-public subjects of the criminal procedure,
procedural form must be clearly defined for real-
ization of criminal procedural responsibility. Thus,
for example, the present legal regulation of mone-
tary penalty in the criminal proceeding cannot be
regarded as sufficient and demands further im-
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provement (concerning the subjects on which the
monetary penalty can be imposed and the proce-
dure of application, the possibility of its application
with other measures of influence).

The main conditions of bringing the individu-
al to criminal procedural responsibility include a
proper subject, who determines a fact of proce-
dural violation and adopts a decision of bringing
to criminal procedural responsibility, procedural
formalization of criminal procedural violation and
adopting a decision on its basis.

One of the important measure ensuring legiti-
macy and foundation of legal responsibility is im-
provement of procedure of its execution and as
the result — there is the aim of protection of in-
dividual's rights in criminal procedure and sup-
port of real exercise of procedural obligations by
all subjects, which requires a detailed legislative
regulation of measures of criminal procedural re-
sponsibility that must be performed in the event
of violation or non-fulfilment of procedural obliga-
tions. Therefore, the necessity of further improve-
ment of notions of criminal procedural studies and
current criminal procedural legislation regarding
criminal procedural responsibility is appeared as
rather important and necessary.

Conclusions and proposals. To sum up, infer-
ence should be made that despite the adoption of
new Criminal Procedural Code, in which legisla-
tive regulation of application of measures of pro-
cedural coercion was essentially changed (since in-
dependent Chapter II "Measures ensuring criminal
proceedings” was defined) aimed at harmonization
of national legislation with international and Eu-
ropean values and standards and this was real-
ized by enlargement of the list of such measures
and changes in procedure of their application, a
lot of issues regarding application of coercion in-
criminating proceedings of Ukraine have remained
unsolved.

Thus, unfortunately, the concept of criminal
procedural responsibility again has not found its
full implementation in new Criminal Procedural
Code. Therefore, it is necessary to improve both
normative regulation and practice of application of
measures ensuring criminal proceeding in general,
and to develop the concept of criminal procedural
responsibility which requires further complex and
profound research.
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he statement of the problem. The most im-

portant problem wich needs to be solved in
terms of European integration is the adaptation
of institutions which have different approaches in
Common and Civil Law. The trust is one of the
most famous institututions of the Common Law
that was concidered the specific institution of ex-
ceptionally Common law for a long time. But si-
multaneously with processes of integration of Eu-
ropean countries began the process of adaptation
of the trust to Civil Law.

The analysis of the last researches and publi-
cations. There are a lot of scientists that dedicate
their works to the researche of the trust in na-
tional and foreign law, such as R.A. Maydanyk,
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S.A. Slipchenko, V.V. Vitryansky, Pr. Mifsud-Park-
er, J.-Fr. Adelle and others.

The definition of parts of a common problem
unsolved earlier. There are still not many works
that are dedicated to the investigation of the ways
of adaptation of the trust in Civil Law. And there
are very few investigations of the meaning of trust
given by «Principles, Definitions and Model Rules
of European Private Law. Draft Common Frame of
Reference (DCFR)».

The aim of the article. The main goal of this
article is the researce of different aproaches to
meaning of the the trust in Common and Civil Law
and searching of the ways of adaptation of the
trust to conditions of Civil Law.
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The statement of the main material. There are
a lot of definitions that have been given for the
"trust” in Anglo American jurisdictions. Here are
some of them.

The trust is an equitable or beneficial right or
title to land or other property, held for the ben-
eficiary by another person, in whom resides the
legal title or ownership, recognized and enforced
by courts of chancery [1]. Or trust is a holding of
property subject to a duty of employing it or ap-
plying its proceeds according to directions given
by the person from whom it was derived [2].

R. David point out that the trust is established,
by the general rule, according to the following
scheme: a person establishing the trust (the set-
tlor of the trust) causes that some property will
be managed by one or several persons (trustees) in
interests of one or several persons — beneficiaries
[3, p. 236].

K. Matridis considers, that the trust is a legal
relationship in which one person (the founder of a
trust) transfers to the possession to other person
(trustee) any property or the right and simualta-
niously oblige him to manage this property on his
own behalf as the independent owner, but on con-
dition of transfering the benefit to a third person
(beneficiary) [4, p. 24].

The analysis of the given definitions allows to
come to a conclusion that the trust in its classical
understanding is the transfer of the property by
the founder of the trust (who is the owner of prop-
erty — settlor), to another person — the confidential
owner (trustee) for management in interests of the
third person or persons, specified by the founder
— beneficiaries (beneficiary), or for achievement of
the special purpose that was defined by the settlor.

Consequently, there are three parties involved:
the settlor who establishes the trust; the trustee
or fiduciary to whom the ownership is transferred
with the stipulation that he administer the prop-
erty in favor of a third party; and the beneficia-
ry or fid commissary (cestui que trust) who holds
the beneficial title to the property, that is to say,
the person who receives the equitable title. This
tripartite structure allows understanding why the
most important point is found in the fact according
to which the trustee does not have the enjoyment
or title to the economic advantages of the prop-
erty, this being so because the trustee is legal-
ly bound to give that enjoyment to a third party
called the beneficiary. The trust implies, therefore,
a peculiar situation by virtue of which a person,
who has divided his patrimony, sets aside some of
it in order to constitute a trust, transmitting the
corpus to another, not for him to take possession
of, but for him to administer and manage for the
benefit of someone else, who can just as well be
the settlor himself. In other words, the institution
of the trust rests upon a division of ownership be-
tween ownership in form, or legal ownership, and
ownership in substance, or bonitarian ownership,
a distinction that has its roots in the duality of the
English law which, as we know, distinguishes be-
tween the Common Law title and the Equity title.
Legal or formal ownership, then, is subject to the
Common Law, while ownership in substance, or
that to be possessed, is subject to the laws of Eq-
uity, that is to say, the fiduciary's title is protected
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by the common law courts and the beneficiary's
(cestui que trust's) by the equity courts [5].

And as we know, what is possible for Common
Law, because of its historical development which
caused distinction between Common Law and Eq-
uity, is impossible for Civil Law that does not know
such a division. Besides there is a principle of in
division of property, supposed to be fundamental
in the Roman legal system and therefore presump-
tively also in modern Civil Law, precludes accep-
tance of an institution, such as that of the trust, by
which property is divided into legal and equitable
rights [6]. That's why the trust in its classical sense
can't exist in countries where Civil Law prevails.

But on the other hand, there are numerous ad-
vantages of the trust which make it very attractive
for European countries with Civil Law systems.
Even though Civil Law jurisprudence rejects the
concept of the Common Law trust, as a theoreti-
cal matter, the practical usefulness of the device
for its beneficiaries is undisputed even by Civil
Law lawyers. The French scientist, Lepaulle, con-
siders that «the trust is the guardian angel of the
Anglo-Saxon, which accompanies him everywhere
from the cradle to the grave. It is at his school and
his athletics alike. It follows him morning to his
office and evenings to his club. It is by his side on
Sunday at church or in a committee meeting of his
political group. It will support his old age until his
last day, and then it will watch at the foot of this
tomb and extend over his grandchildren the light
shadow of its wings» [7]. And as Maitland said, «if
we were asked, what is the greatest and most dis-
tinctive achievement performed by Englishmen in
the field of jurisprudence, I cannot think that we
should have any better answer than this, namely
the development from century to century of the
trust idea» [8].

That's why trusts were accepted in practice
and then in theory in some European countries.
For example, German legislation does not contain
any rules about trust, although some kind of trust
relationships we may meet in practice. This kind
of operations in Civil Law countries is called fidu-
cia. The first type of confidential operations with
property in Germany is called fiducia-manage-
ment, and it presents the mechanism of transfer
of the property right from the founder of man-
agement (fiduciant) to the manager (fiduciary)
who is obliged to operate in fiduciant's favour or
in the third party’s interests. The fiducia-manage-
ment provides transfer of property — the object
of fiducia — for management in interests of fidu-
ciant. Such model is applied, for example, in case
of feigned transfer of a thing with the purpose to
avoid the collecting of it and on condition that it
will be returned in the future [9, p. 136].

The second type of the trust relations in Ger-
many is a fiducia-ensuring when the debtor gives
to the creditor as ensuring the property which
the creditor undertakes to return to the debtor
on condition of full payment of a debt [9, p. 136].
This way of ensuring was developed in German
courts for the purpose of avoidance of a number
of the legislative restrictions connected with use of
the mortgage in due time. By means of this legal
design the borrower transfers to the creditor the
ownership to a movable thing which is transferred
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to ensure the obligation. The agreement on preser-
vation of a thing in possession of the borrower and
about establishment of mediate possession of the
creditor is for this purpose concluded. Having al-
lowed mediate possession, on the basis of the con-
fidential agreement, justice legalized ensuring the
credit with a movable thing without its transfer to
possession of the creditor [9, p. 137].

In France trust relationships had got their reg-
ulation by Civil Code. In February, 2007 the law
on a fiducia came into force in France. According
to that law, French Civil Code was added with the
section devoted to the fiducia.

In contrast to the Anglo-Saxon trust (which
confers a right in rem), a fiducia is a limited con-
tractual ownership, as it can be exercised only
for the purposes of the fiducia arrangement and
is protected against the creditors of the fiduciary.
A transfer of property gives rise to specific re-
quirements, irrespective of the nature and number
of assets that are the object of the arrangement,
namely registration with the tax authorities of the
constitution, amendment and termination of the
fiducia agreement, and publication of the agree-
ment and its amendments at the National Reg-
istry of Fiducia, which will be created by decree
of the Conseil d'Etat. Certain transfers (essential-
ly immovable assets and going concerns) must be
published.

A fiducia may include assets, rights and collat-
eral. In the latter case the fiduciary receives and
manages a security that is already perfected either
for its own benefit or for the benefit of a third
party (or both) [10].

According to art. 2011 of the French Civil Code
a fiducia is the operation by which one or more
grantors transfer assets, rights, or security rights,
or a set of assets, rights, or security rights, present
or future, to one or more fiduciaries who, keeping
them separate from their own patrimonies, act to
achieve a specified goal for the benefit of one or
more beneficiaries.

A fiducia is established by legislation or by
contract (art. 2012). The art. 2015 of the French
Civil Code establishs some rules about parties of
the fiduciary contract. According to that article,
can be fiduciaries only the credit institutions men-
tioned "under I of Article L. 511-1" of the Mone-
tary and Financial Code of France, the institutions
or services listed in Article L. 518-1 of the same
Code, investment enterprises mentioned in Article
L. 531-4 of the same Code, as well as the insurance
enterprises governed by Article L. 310-1 of the In-
surance Code of France. Members of the legal pro-
fession of "avocat" can also act as fiduciaries. The
grantor or the fiduciary may be the beneficiary
or one of the beneficiaries of a contract of fiducia
(art. 2016).

The art. 2018 of the French Civil Code deter-
mines essential terms of the fiduciary contract.
According to that article the contract of fidu-
cia determines, on pain of nullity: 1) The assets,
rights, or security rights transferred. If they are
future assets, rights, or security rights they must
be determinable; 2) The duration of the transfer,
which may not exceed ninety-nine years from the
date the contract is signed; 3) The identity of the
grantor or grantors; 4) The identity of the fiducia-
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ry or fiduciaries; 5) The identity of the beneficiary
or beneficiaries or, failing that, the rules that allow
for their designation; 6) The task of the fiduciary
or fiduciaries and the extent of their powers of
administration and alienation.

When the fiduciary acts for the account of the
fiducia, he must so state expressly. Likewise, when
the fiduciary patrimony includes assets or rights
whose transfer is subject to publicity, the transfer
must make an express reference to the name of
the fiduciary in that capacity (art. 2021). In his re-
lations with third parties, the fiduciary is deemed
to enjoy the broadest powers over the fiduciary
patrimony, unless it is shown that the third parties
knew of the limitations to his powers (art. 2023).
In his relations with third parties the fiduciary is
free to do what he thinks is necessary, but he must
give an account of the result of his actions to the
grantor. According to art. 2022 of the French Civil
Code the contract of fiducia defines the conditions
in which the fiduciary gives an account of the re-
sult of his actions to the grantor. However, when
during the execution of the contract the grantor
is placed under tutorship, the fiduciary gives an
account of the results of his actions to the tutor
at the request of the latter at least once a year,
without prejudice to the frequency of accounts set
by the contract. When during the execution of the
contract the grantor is placed under curatorship,
the fiduciary gives an account of the results of his
actions, under the same conditions, to the grantor
and to the curator. The fiduciary gives an account
of the results of his actions to the beneficiary and
to the third person designated by application of
article 2017, at their request, according to the fre-
quency provided for in the contract.

The specific of liability is determined in art.
2025-2026 of the French Civil Code. According to
it, without prejudice to the rights of the creditors
of the grantor holders of a right to follow property
that derives from a security right published before
the contract of fiducia was executed and outside
cases of acts in fraud of the rights of the creditors
of the grantor, the fiduciary patrimony may only
be seized by the holders of claims arising from the
preservation or the management of that patrimo-
ny. If the fiduciary patrimony is insufficient, the
patrimony of the grantor is the common pledge
of these creditors; unless the contract of fiducia
makes all or part of the liabilities the obligation of
the fiduciary. The contract of fiducia may also lim-
it the obligation of the fiduciary liabilities to the
fiduciary patrimony exclusively. Such a clause is
ineffective against creditors unless they have ex-
pressly accepted it. The fiduciary answers, on his
own patrimony, for the faults he commits in the
fulfillment of his task.

The order of termination of the contract is de-
fined by art. 2028-2030 of the French Civil Code.
The contract of fiducia may be revoked by the
grantor so long as it has not been accepted by the
beneficiary. After acceptance by the beneficiary,
the contract can only be modified or revoked with
the consent of the grantor or by judicial decision
(art. 2028). That rule should guarantee rights of
the fird part of this relationships — beneficiary.
The contract of fiducia ends upon the death of
the grantor when he is a natural person, by the
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arrival of the term, or by the achievement of the
goal sought when this occurs before the arrival of
the term. When all the beneficiaries renounce the
fiducia, the contract of fiducia also terminates as
of right, except when contractual provisions an-
ticipate the conditions under which it continues.
Under the same reservation, the contract termi-
nates when the fiduciary is subject to a judicial
liquidation or dissolution or disappears following a
transfer or takeover and, if he is a legal counsel,
in case of temporary interdiction, disbarment or
being left out from the roll (art. 2029). When the
contract of fiducia terminates in the absence of a
beneficiary, the rights assets security or which are
in the fiducary patrimony return to the grantor as
a matter of law. When it ends with the death of
the grantor, the fiduciary patrimony returns to his
succession as a matter of law (art. 2030) [11].

In the conditions of increase of popularity of
the trust in the countries of Civil Law the decision
on development of universal approach to interpre-
tation of this institute was created. The univer-
sal rules about trust were fixed in special docu-
ment - «Principles, Definitions and Model Rules
of European Private Law. Draft Common Frame
of Reference (DCFR)», which was directed on rec-
onciliation of legal systems of a Civil and Common
Law.

According to art. X.-1:201 of the DCFR a trust
is a legal relationship in which a trustee is obliged
to administer or dispose of one or more assets (the
trust fund) in accordance with the terms gov-
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erning the relationship (trust terms) to benefit a
beneficiary or advance public benefit purposes.
A trust takes effect in accordance with the rules
in Chapter 10 (Relations to third parties) with the
effect that the trust fund is to be regarded as a
patrimony distinct from the personal patrimony
of the trustee and any other patrimonies vested
in or managed by the trustee (art. X.-1:202).

The essence of the trust in DCFR is reflected
in art. X.-5:201. According to that article except
where restricted by the trust terms or other rules
of this Book, a trustee may do any act in perfor-
mance of the obligations under the trust which:
(a) an owner of the fund might lawfully do; or (b)
a person might be authorized to do on behalf of
another [12].

That means that all powers which are owned
by the owner are delegated to the trustee. It gives
the ground to say that according to DCFR the trust
is the special property right limited by conditions
settled by owner or by the law and necessity to act
according to a certain purpose.

Conclusion. It is necessary to pay attention to
the fact that in the DCFR the trust isn't defined
by division of the property right as it takes place
in the Anglo-Saxon Law. That allows to Civil Law
countries to use advantages of the trust without
breaking rules of their legal systems. So there are
two approaches to trust in European countries —
with division of the property, which is typical for
Common Law countries, and without division of
the property, which is used in Civil Law countries.
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The article is devoted to the problem of definition of the status of canon law in the categories of modern
jurisprudence. Canon law is defined as the independent individual legal system. The study of the structure of
the canonical legal system in the context of legal comparativistics allows marking the presence of all neces-
sary features of the legal system. The results of the study of the subject and methods of canonical and legal
regulation underscore the characteristics of canon law and are additional confirmation of the given thesis.

Keywords: canon law, legal system, canonical and legal life, canonical and legal regulation, method of akri-
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Problem statement. The number of refer-
ences to canon law has increased in modern
legal literature. In particular, they refer to high-
lighting historic aspects of its existence, the study
of models of relations between church and state,
comparative analysis of canon law and other reli-
gious legal systems, etc. However, one may notice
that most of these references have a significant
drawback: they only use the secular methodolo-
gy, whereby their research becomes one-sided and
does not get to the essence of canon law. It seems
that one of the issues that require primary atten-
tion in this regard is the status of canon law.
Analysis of recent studies and publications.
Over the past twenty years, since the collapse of
communist ideology, canon law has become the
object of scientific research for scholars and his-
torians, as well as for lawyers. In particular, a
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number of scientific works are worth attention,
including works by I. A. Balzhik, D. D. Borovoy,
M. Yu. Varyas, A. A. Dorskaya, S. V. Misevich,
I. O. Pristinskiy, G. I. Trofanchuk, S. B. Tsebenko,
V. A. Tsypin, S. O. Shalyapin and others.

Allocation of unresolved parts of the general
problem. Modern studies of canon law refer to the
questions of its historic development, the sources,
the bodies of church authority (particularly in ju-
dicial system), etc. However, they practically do not
refer to the problem of the status of canon law (ex-
cept for S. O. Shalyapin, who described confessional
legal systems), putting everything to reflection on
the place of canon (church) law in the national legal
system. This raises the need to use methodological
tools and the framework of categories and concepts
of contemporary jurisprudence to address the ques-
tion about the essence of canon law.
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The purpose of the article lies in clarifying the
status of canon law and defying that canon law is
the individual legal system.

Presentation of the main research materi-
al. Two decades ago, after the collapse of ideas
of socialism in Eastern Europe, legal systems of
Ukraine and Russia embarked on the course of
ideologization and addressing to their tradition.
This was primarily reflected at the doctrinal level,
in the works based on the studies of lawyers and
philosophers of the XIX — early XX century. At
the same time, this revived the interest to canon
(church) law, the study of which was stopped after
the publication of Decree of the Council of People's
Commissars on freedom of conscience, church, and
religious societies, establishing the separation of
church and state in February 1918 [1].

Despite the terms of canon and church law are
close to each other, they are not identical: the et-
ymology of the first term emphasizes that it arises
from internal church rules — canons, adopted by
the Ecumenical Councils. Whereas, the use of the
term "church law" also requires taking into ac-
count the regulations of the state of origin, which
externally regulate the activities of the church. In
addition, canon law is based on the Code of Can-
on Law, which is common to the whole Orthodox
Church, while church law suggests some regional
orientation (church law of the Russian Orthodox
Church, church law of the Ecumenical Patriarch-
ate of Constantinople, church law of the Greek
Orthodox Church, etc.).

The refusal from national cultural and historic
traditions, as well as from spiritual foundation in
all spheres of existence of socialist society led not
only to the secularization of law but to the desa-
cralization — the loss of quality and status "of the
holiest thing that God has on earth" [2, p. 270]. In
such circumstances, the law becomes not the guide
of divine will and not the art of goodness and eq-
uity (ars boni et aequi), but only turns into the
law by the will of the ruling class [3, p. 443], based
on personal benefit. Legal apostasy was also the
result of systematic activities of party and state
structures aimed at the elimination of "religious
remnants"”, among which a special place is given to
the church culture and science, in particular — to
canon (church) law.

Despite the lack of doubt, that canon law is a
special normative system, the range of views on
its nature is very wide. In general, one can dis-
tinguish the following approaches: 1) canon law is
the part of national law (branch, legal community);
2) canon law cannot be called law in the real sense
of the word, as it comes from the state and is not
provided by its powers; 3) canon law is a corpo-
rate legal system that acts regarding persons, who
attribute themselves to the Christian community
(church corporations). Each of these approaches
has its reason.

The positivistic orientation of the first ap-
proach is obvious since it releases church law from
the will of the state. Speaking of religious law,
O. F. Skakun defines it as "the set of national le-
gal systems with common features — unified pat-
terns and tendencies of development on the basis
of religious text as primary source of law, which
is a close interweaving of religious, legal, mor-
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al, and mythical precepts, formed naturally and
recognized by the state" [4, p. 299]. While in her
academic course O. F. Skakun describes only Is-
lamic, Hindu and Jewish law, it is obvious that all
of the mentioned signs of religious legal systems
should be also applied to canon law. However, we
believe that this approach is only applicable in cas-
es when religious legal system is integrated with
secular law, in particular, when it comes to states,
in which Christianity has the status of official re-
ligion or enjoys special privileges (Greece, Italy,
Norway, Germany, etc.), and ecclesiastical courts
are included in the judicial system of the state.
This would be true with respect to canon law of
pre-Soviet period. For example, A. A. Dorskaya in
her doctoral thesis proves that church law of the
Russian Empire can be defined as "the branch of
law representing the set of legal norms, which de-
fine the status of churches, as well as the rights
and responsibilities of clergymen, the subjects (cit-
izens) depending on the attitude to them" [5, p. 14].
However, this is not right for those cases when
the church is separated from the state and the
implementation of its canons is not provided by
state powers.

The second approach is described by the ideol-
ogists of the cleansing of law from religious "raid",
the supporters of atheistic outlook and the repre-
sentatives of legal positivism, who refuse to recog-
nize any norms not generated by the state or not
provided by its powers, as laws. In the article of
P. S. Gratsianov in the Great Soviet Encyclopedia,
church law is presented as the set of approved
or established by state rules that regulate the in-
ternal organization of church and the relationship
between churches, religious believers, and state. It
is noted that countries, where church is separated
from state, do not have church law, and the rules
of internal relations in church do not have legal
character [6].

The first and the second approaches have one
common feature — positivistic orientation, which
has two scenarios: either canon law is connected to
state — and then it is the part of its legal system,
or it is not connected — and then it is not law at all.

The third approach, is supported, in particular,
by M. Yu. Varyas, is based on the fact that church
is the corporation of a special type, and its norms
are not only of religious, but also of legal value,
having corporate general obligation, formal cer-
tainty, normativity, regulativity and other proper-
ties that are also typical of positive law [7, p. 82].
This approach seems to be the most productive be-
cause it allows us to go beyond positivistic dogmas
and to look at the phenomenon of canon law in
isolation from the phenomenon of state. The latter
is consistent with the ideas of sociological school
of law and anthropological approach that allow to
deduce the origin of law from social relations (in
this case — internal relations in church) and human
nature.

Analysis of all three approaches allows us to
conclude the following: the first and the second
approaches are one-sided, the third one is much
more flexible — it defines canon law as an indepen-
dent phenomenon generated by church and not by
state powers. However, canon law can either be
the part of national legal system (as its subsystem,
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special legal community, superbranch), or have the
partial recognition by state (for example, the use
of canons in marriage and family, hereditary and
other relations), or exist without any state support
and recognition (church, however, should consider
in its activity the norms of secular law).

This means that canon law is a specific legal
system, which has all the necessary features of le-
gal system. For more detailed research, we should
refer to comparative studies.

Category "legal system" has many definitions in
modern jurisprudence, among which the following
can be distinguished:

— structurally coherent, historically formed set
of legal norms, formalized in specific sources, leg-
islative system, legal traditions and concepts, and
associated with them types of legal understanding,
as well as legal ideology, legal consciousness, legal
culture and legal practice, which differ in degree
of representation, correlation and predominance of
legal elements in a particular integral formation
[8, p. 35] (H. Bekhruz);

— formalized complex of normative, organiza-
tional, monitoring and ideological components of
law that exist at national, regional and internation-
al levels (Yu. N. Oborotov) [9, p. 154];

— objective, historically natural legal phenom-
enon, which includes interrelated, interdependent
and interacting components: law and legislation
that implements it, legal institutions and legal prac-
tice, rights and responsibilities, legal relationship,
legal ideology, etc. (N. M. Onishchenko) [10, p. 27];

— formed under the influence of certain pat-
terns of development of society, set of all legal
phenomena, which are in sustainable relations be-
tween themselves and with other social phenome-
na [11, p. 26] (S. P. Pogrebnyak).

State is not mentioned in any of these defi-
nitions, contained in the works of well-known
Ukrainian theorists. We are referring to "organiza-
tional components”, "legal institutions"”, "society",
but it would be wrong to come to conclusions that
organizational components or legal institutions
have exclusive features of state authority. More-
over, asserting that law is only originated from
state and is its tool would mean to support norma-
tivism and refuse to acknowledge the possibility of
the non-state lawmaking.

In general, if we put aside the idea of the man-
datory origin of law from the state, then any re-
ligious normative system with developed infra-
structure may qualify for recognition the status of
the legal system. In some cases, this religious legal
system merges with the legal system of the state,
as it was in the Byzantine Empire; in some cases —
it exists under the patronage of the state, influ-
encing its law. In most modern Western countries
religious law coexists with secular law, without
any patronage of the state or being incommoded
by this.

In order to be certain that religious law is, in
fact, a specific legal system, it is necessary to ex-
amine how much it conforms to the structure of
the legal system developed by comparativists.

The structure of the legal system, according to
the definition by O. F. Skakun, is a sustainable uni-
ty of elements of the legal system and their legal
relations that ensures its legal integrity [4, p. 47].
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Substantive part of the legal system, according to
the Ukrainian scholar, includes the following el-
ements (subsystems): 1) institutional — subjects
of law; 2) normative (regulatory) — legal norms
and principles objectified in certain legal forms;
3) ideological (doctrinal) — law understanding, le-
gal thinking, legal ideas and concepts, legal con-
sciousness, legal culture; 4) functional (sociological,
practical) — law realization, law enforcement, legal
relations, good behaviour, legal practice; 5) com-
municative (integral) — internal relations between
the elements of the legal system, relations with
other systems of society, relations with interna-
tional and regional legal systems. The core value of
the legal system is people [4, p. 47-49]. The same
five elements are named by N. N. Onishchenko in
the collective monograph "Modern legal systems.
Globalization. Democracy. Development" [10, p. 57].
According to S. P. Pogrebnyak and D. V. Lukyanov,
legal system consists of five components: 1) sub-
jective; 2) normative; 3) ideological; 4) functional;
5) effective [11, p. 28]. Further enumeration of sci-
entific views on the structure of the legal system
seems to be superfluous, since it will not add much
to what was said, and therefore we should proceed
to the examination for compliance of the elements
of canon law with the theoretical structure of the
legal system.

The institutional element of canon law primar-
ily includes subjects of canon law, i.e. people with
canonical legal personality [12] — clergymen, laity,
and monks. It also includes the Church as "estab-
lished by God human society, united by Ortho-
doxy, Law of God, hierarchy and the Sacraments"
[13, p. 49].

The normative element of the canonical le-
gal system includes biblical com-mandments and
rules, canons, regulations of local churches, church
customs, precedents of ecclesiastical courts, and
other regulatory precepts, which are recognized,
approved, and provided by the Church. This may
also include secular legislation, which governs is-
sues regarding freedom of conscience and legal
status of religious organizations.

The ideological element is based on the atti-
tude to canon law as the divinely instituted set of
rules of conduct, its perception as earth incarna-
tion of divine justice. Canonical and legal thinking
is based on ideas of kindness, love, justice, unity,
mercy, and service. Canonical and legal conscious-
ness has certain characteristics: legal ideology
implies not only knowledge of religious precepts
and understanding of their meaning but also faith-
based belief in their justice and divine origin. Legal
psychology, including emotions and experiences, is
also based on Christianity, which calls for coping
with passions, in particular, pride, anger, temper,
usury. Legal culture of the church community,
which reflects the quality level of its canonical and
legal life, is based on basic principles and ideas of
Christianity contained in the texts of the Gospel
and the Epistles, the Holy Tradition, the writings
of the Church Fathers and famous theologians and
canonists.

The functional element is concerned with legal
communication in canonical and legal field. This
includes implementation of canonical precepts in
forms of realization (independent implementation
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by any subject of law) and application (imple-
mentation by specially authorised authorities with
church authority — presbyter, bishop, abbot of the
synod, patriarch, etc.). The norms of canon law can
only be applied by specially authorised authorities.
For example, at least two or three bishops can chi-
rotonize (ordain) a bishop (Apost., 1). Regulations
on the Ecclesiastical Court of the Russian Orthodox
Church dated June 26, 2008, established a system
of ecclesiastical courts and their jurisdiction [14].

Canonical and legal relations have a standard
structure — subjects, object and content, but the
first two elements have certain characteristics
arising from the nature of canon law and the sub-
ject of canonical and legal regulation. For example,
such relations can be viewed in relations between
the ruling bishop and the priest regarding the im-
position on the latter of canonical prohibition in
connection with commission of a canonical offence;
relations between the spouses regarding dissolu-
tion of religious marriage, etc.

Good behaviour in canon law, as well as in sec-
ular law, can be due to several motives: sincere
respect to canonical precepts; habitual observance,
execution or exercise; implementation of the rule
in momentary solidarity with other subjects (con-
formism); fear of secular or divine punishment
or expectation to benefit from implementation of
precepts. It should be noted, that the term "fear
of God", which is used in religious sphere, does
not have to be viewed as a sign of marginality
of a God-fearing man: on the contrary, the fear
of the Lord is "the beginning of wisdom" (Psalm
110: 10), "true wisdom" (Job 28: 28), "one of the
greatest Christian virtues, which lies in the fear of
punishment for sins, combined with filial love for
God and aspiration for godliness, purity and holi-
ness" [15, p. 828]. Canonical practice is formed not
by state authorities, but by ecclesiastical courts
and ecclesiastical authorities (parish, diocesan and
church-wide).

The communicative (integral) element of the
canonical legal system includes not only internal
relations between all four elements mentioned
above, but also relations: 1) with other Christian,
but not Orthodox, communities (Catholics, Prot-
estants, non-Chalcedonian churches) and repre-
sentatives of other religions; 2) with the state and
international governmental and non-governmen-
tal organizations. The number of modern docu-
ments of the Russian Orthodox Church defines the
principles and features of relations between the
Church and these subjects. Thus, the attitude to
non-Orthodox confessions was stated in the Basic
Principles of the Attitude to Heterodoxy of the
Russian Orthodox Church adopted at the Bishops'
Council in 2000 [16]. The principles of relations be-
tween the church and the state were formulated
in Section IIT of the Basis of the Social Concept of
the Russian Orthodox Church adopted by the same
Council in 2000. [17] This document also describes
the position of the Church regarding international
relations, problems of globalization and secularism
(Section XVI) based upon the Holy Scripture and
the Holy Tradition. The relations of the Church
with the state and society does not allow to ig-
nore human rights activities of the Church, the
foundations of which were stated in Section V of
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the Principles of the Russian Orthodox Church on
Dignity, Freedom and Human Rights adopted on
26 June, 2008. [18]

It is obvious that even a fleeting glance at canon
law reveals that its structure is consistent with the
structure of the legal system. However, we should
pay attention to another important point: the nor-
mative component of the canonical legal system (in
fact — canon law) should have a special object and
specific methods of canonical and legal regulation.

The object of canon law is quite complicated and
includes: 1) relations arising in the church sphere
regarding church government and church admin-
istration (administrative division of the church;
church hierarchy; election and ordination to the
bishop and priest service, administration of the local
church, diocese, parish; ecclesiastical courts); 2) rela-
tions between the members of the Church (clergy-
men, monks, laity); 3) relations with other Christian
churches and religious organizations; 4) relations be-
tween the Church and secular subjects (government,
legal entities, natural persons) [7, p. 83-84].

Special attention should be paid to methods of
canonical and legal regulation. Many works men-
tion mainly mandatory nature of canon law, which
is caused by predominance in any legal system of
religious type of two main ways of influence —
prohibition and precept. It is sufficient to analyze
at least the Decalogue in order to mark the pres-
ence of three precepts ("I am the Lord thy God,
thou shalt have no other gods before me", "re-
member the sabbath day", "honour thy father and
thy mother") and seven prohibitions ("thou shalt
not make unto thee any graven image", "thou shalt
not take the name of the Lord thy God in vain",
"thou shalt not kill", "thou shalt not commit adul-
tery", "thou shalt not steal”, "thou shalt not bear
false witness against thy neighbor", "thou shalt not
covet thy neighbour's house, thou shalt not covet
thy neighbour's wife, nor his manservant, nor his
maidservant, nor his ox, nor his ass, nor any thing
that is thy neighbour's").

However, the New Testament, without revok-
ing the rules of the Old Testa-ment, gives them
a new interpretation, somewhere strengthening
them, and some-where — softening them. Each of
the Ten Commandments is proved by Jesus Christ
in full, but the commandment about the sabbath
day makes an exception for those who do good:
"the sabbath was made for man, and not man for
the sabbath" (Mark 2: 27). In other cases, even the
thought about transgressing the commandment is
considered to be sinful: "Ye have heard that it was
said of them of old time: thou shalt not kill; and
whosoever shall kill shall be in danger of the judg-
ment. But I say unto you, that whosoever is angry
with his brother without a cause shall be in danger
of the judgment; and whosoever shall say to his
brother: "raca", shall be in danger of the council;
but whosoever shall say: "thou fool", shall be in
danger of hell fire" (Matthew 5:21, 22). "Ye have
heard that it was said by them of old time: thou
shalt not commit adultery. But I say unto you, that
whosoever looketh on a woman to lust after her
hath committed adultery with her already in his
heart" (Matthew 5: 27—29).

At the same time, while these were clearly
mandatory precepts, Christianity recognizes only
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one major sin — "the blasphemy against the Holy
Ghost" (Matthew 12: 31), which will not be forgiv-
en "neither in this world, neither in the world to
come", and covers all cases of persistent and con-
scious rejection of Christian truths and attribut-
ing to the Devil actions, in which the divine grace
clearly emerges. However, this sin, as well as any
other, can be remitted in case of sincere repen-
tance of the sinner.

All this does not allow us to assert the exis-
tence of the "right to sin", which would be quite
consistent with the logic of modern Western law,
but gives us the opportunity to speak about the
presence of subjects that apply canon law of broad
discretionary powers. In other words, mandatory
canonical precepts can be applied fully, partially,
or not applied in certain situations at the discretion
of an authorized clergyman. This appears from
the words spoken by Jesus Christ to His Apostles
"whatsoever ye shall bind on earth shall be bound
in heaven; and whatsoever ye shall loose on earth
shall be loosed in heaven" (Matthew 18: 18).

This discretion is connected with the presence
of two specific methods of canonical and legal reg-
ulation in canon law: akribeia and oeconomy. Both
terms entered the national canonistics in the twen-
tieth century and were borrowed from the Greek
sources — the Apostolic Canons, the Canons of the
Ecumenical and Local Councils, the Canons of the
Holy Fathers, and from the works of the Byzantine
canonists.

The Greek word owovope (housekeeping) is
found in many texts, for example, in the Canon 102
of the Council of Trullo: "oikovopodvtt copds", which
is translated as "wisely manage", ie. "by greater
softness and mild medicines, to resist this sickness
and exert himself for the healing of the ulcer". The
word okpipew (precision) occurs in the same Can-
on, which refers to the application of the Canon
in all its severity against the unrepentant sinner:
"to follow the traditional form in the case of those
who are not fitted for the highest things". How-
ever, the Byzantine chronicler and canonist John
Zonaras gives the following commentary on the
Canon 102 of the Council of Trullo: "the spiritual
physician should pay attention to the location of the
sickness.. to weaken the penance for poor-spirited,
and to strengthen it for a man of spirit; all is done
in mercy clean in order to clean the one from filth
and not to irritate the ulcer of the other and not to
make the wound bigger" [19, p. 612].

Both words owovopio and axpipeio frequently
occur in the Greek texts and in almost all cases we
are talking about the contrast between repentant
and unrepentant sinner. Thus, oeconomy and akri-
beia are mentioned in the Canon 4 of St. Gregory
of Nyssa: "For any man who on his own initiative
and of his own accord proceeds to confess the sins,
the mere fact that he has condescended on account
of secret acts to become an accuser of himself as
a result of an impulse of his own, is to be consid-
ered proof that the cure of the disease has already
begun, and since he has shown a sign of improve-
ment, he is entitled to kinder treatment. One, on
the other hand, who has been caught in the act of
perpetrating the offense, or who has been exposed
involuntarily as a result of some suspicion or of
some accusation, incurs an intensification of the
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penalty, when he returns; so that only after he has
been purified accurately may he then be admitted
to communion of the Sanctified Elements".

Obviously, oeconomy and akribeia, as methods
of canonical and legal regulation, have a special
nature that cannot be fully disclosed from the
standpoint of dogmatic jurisprudence only.

Akribeia has a mandatory beginning, manifest-
ed in the need for exact (literal) compliance with
canonical precepts and the avoidance of deviations
from canonical requirements. The use of akribe-
ia is limited to matters of dogmatic significance;
regarding the subjects whose actions qualify as
"the blasphemy against the Holy Ghost"; and also
in cases when the exact application of canons is
appropriate. In this connection, the mentioned
above Canon 102 of the Council of Trullo and the
commentary given by John Zonaras draw our at-
tention again: on the one hand, severe penance is
imposed on an unrepentant and persistent sinner,
as explicitly written in the Canon 102; on the oth-
er hand, Zonaras states that penance should be
strengthened in mercy for a man of spirit, ".. in
order to clean [him] from filth".

In "Addressing Clergy and Parochial Church
Councils of the City of Moscow" dated Decem-
ber 21, 1995, Patriarch of Moscow and All Russia
Alexy II talks about ideas of the Byzantine canon-
ist: "The purpose of penance is not to punish, but
to correct, return the clean, repentant, and rec-
onciled with conscience sinner to fellowship with
God. If nowadays we do not consider the spiritual
state of most people and deprive them of the Holy
Communion for years, this penance will give the
opposite result.. it can lead to further cooling of
religious feeling in the person and departure from
the Church. The excision is efficient and there-
fore applicable only to deeply religious people..
For most people, it is not enough. Another penance
would be much more useful for them — going to
church more frequently, reading the Holy Scrip-
ture, reading prayers in the morning and in the
evening, social service to ill, poor and brokenheart-
ed, in expiation of the sins" [Cit.: 20, p. 646].

Oeconomy suggests the possibility of avoiding
strict compliance with canonical precepts (usual-
ly, softening). However, it is not always possible
to clearly distinguish oeconomy from akribeia: in
connection with this, the mentioned above com-
mentary by John Zonaras is more appealing, as
he requires to increase the penance in mercy for
the man of spirit, though the Canon itself does not
contain such requirement, on the contrary, it sug-
gests to treat the repentant with "greater softness
and mild medicines"”. While the Canon contains the
formalized requirement, its commentary is more
meaningful — both the fact of outer repentance
and spiritual traits of the repentant are import-
ant in this case. Hence, it is possible to conclude:
the method of akribeia is used out of motives of
oeconomy, in other words, strict application of ca-
nonical regulations, as well as its evasion, have the
same purposes — the salvation of the human soul,
the preservation of unity and conciliarity of the
church, the protection of fundamental principles
of religion, dogmas.

Careful consideration of the method of oecon-
omy does not allow us to agree with D. D. Boro-
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voy, who compares it with the "method of legal
fiction" and the dispositive method [21, p. 94]. If
legal fiction is "the recognition by certainly exis-
tent of non-existent, or vice versa, by non-exis-
tent of existent" [22, p. 43], then the method of
oeconomy does not create anything fictitious, but
merely gives the possibility of wide discretion for
law enforcer. Contrary to the dispositive method,
the principle of oeconomy does not imply equali-
ty of the parties in canonical and legal relations,
but recognizes the unilateral order of its applica-
tion, as only clergymen have the right of spiritual
healing.

Thus, both akribeia and oeconomy are based
on the mandatory beginning, as their application
is carried out by the church hierarchy, already
supposing the inequality of subjects. The specif-
ic nature of akribeia and oeconomy reveals in
that these methods are used for the purpose of
healing of spiritual and emotional damage to the
individual and the church, and these goals can-
not be achieved solely by legal means, without
mercy and compassion. That is, human justice,
administered in the Church by successors of the
Apostles, should be based on idea of divine jus-
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tice, which lies in the theanthropic nature of the
Church.

Conclusions. Taking the above into account, it
should be noted that canon law is consistent with
all the features of the legal system. Due to the
lack of close ties of this legal system with par-
ticular territory and orientation on the "people of
the church" — members of the Church, canon law
should be recognized as the individual legal system.
Thus, canon law can be defined as the individual
legal system, which is based on the Christian re-
ligious and legal precepts, affects public relations
that arise between members of the Church (in-
cluding relations regarding church government
and church administration), the Church and other
religious and public organizations, the state, uses
highly specific methods of canonical and legal
influence. Canonical and legal life, based on the
norms of canon law, includes the whole range of
legal phenomena required to confirm the idea of
independence of the canonical legal system: canon-
ical and legal relations, canonical legal conscious-
ness and legal culture, canonical legal thinking,
church institutions with judicial and administra-
tive functions.
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MOHATTSA I OCOBJVMBOCTI IIPABOBOI CUCTEMI KAHOHIYHOTO IIPABA

Amnorarisa

CraTTa npucsadeHa pobieMi BUBHAUEHHA CTATyCy KAHOHIYHOTO IIpaBa y KaTeropifax cydacHoi IopucripyaeHIii.
Kanoniyne mnpaBo Bu3HA4YaeTbCA HAK CAMOCTIViHA IIepCOHAJIBHA IIpaBoOBa cucTeMa. Po3Bifka CTPYKTypu
KaHOHIKO-IIPABOBOI CHCTEMM B KOHTEKCTi IOPUIANYHOI KOMIIAPATUBICTMKM [TO3BOJIAE BCTAHOBUTU HAABHICTH
y Hel ycix HeoOXimHMX O3HAK NIPaBOBOi cucremu. Pe3ysbTaTul AOCHIAKEHHA IpenMeTa i MeTOiB KaHOHIKO-
IIPAaBOBOTO PErYJIIOBAHHA JOJATKOBO ITIIKPECIIOIOTE CIIeIM(piKy KaHOHIYHOrO IIpaBa.

KaodoBi cioBa: kKaHOHIYHe IIpaBO, IPABOBA CUCTEMA, KAHOHIKO-IIPABOBE SKUTTSA, KAHOHIKO-ITPaBOBE PETYJI0-
BaHHA, MeTOoJ, aKpuBii, MeTos iKOHOMII.
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MOHATUE 11 OCOBEHHOCTI IIPABOBON CUCTEMBI KAHOHITYECKOTI'O IIPABA

AHHOTAA

CraTbsa nocesAlleHa npobJsieMe OIIpeiesIeHA CTaTyca KaHOHMYECKOro IpaBa B KATErOPUAX COBPEMEHHON I0pu-
crupynenimn. KaHOHNYECKOe IpaBo OIMpeesdeTcs KaK CaMOCTOATebHAA [IepCOHAJIbHAA IIPpaBOBasd CUCTEMA.
VI3y4eHne CTPYKTYpPbl KAaHOHMKO-IIPABOBOI CUCTEMBI B KOHTEKCTE IOPUANIECKON KOMIIapPaTUBUCTUKN IT03BO-
JIAeT yCTaHOBUTH HaJM4Me y Hee BCeX HeoOXONMMBIX IIPU3HAKOB IIPAaBOBON CHUCTEMbL. Pe3ynbTaThl nuccieno-
BaHUA IIpeaMeTa U METOJI0B KaHOHMKO-IIPABOBOTO PEryJMPOBaHUA [IOIEPKMUBAIOT CIIEIM(PUKY KaHOHNIECKO-
TO IIpaBa U ABJAITCA JOMIOJHUTEJIbHBIM IIONTBEPIKAEHEM 000CHOBBIBAEMOTIO TE3CA.
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UKRAINIAN CRIMINAL CODE AS A LEGAL NECESSITY
AND POSSIBLE WAYS TO IMPROVE ITS EFFICIENCY

Polishchuk O.M.

National University «Odessa Law Academy>»

Article deals with the necessity of legislative imposition of criminal prohibition and criminal liability as the
only contemporary justified reaction form to some types of deviant behaviour. It is mentioned that Ukrainian
Criminal Code could be less voluminal, and by introducing elements of restorative justice and the criminal
misdemeanour it could become more efficient. Stability is not a characteristic feature of the Ukrainian Crim-
inal Code because amendments to it are introduced on a highly regular basis and are often chaotic. Ukrainian
Criminal Code can be efficient without the necessary portion of dynamism.

Keywords: criminal liability, criminal code, necessity of criminal law, dynamics and stability of criminal law,
efficiency of criminal code.

here has never been and probably shall not

be a time in human history when the state
(or other similar structure) will refrain from using
criminalization and penalization in general. This is
obvious when we understand criminality as a nat-
ural part of human behaviour. As deviant activity
will always be a part of human behaviour respective
criminal measures will also have to exist. Therefore,
society needs to have criminal legislation as a mea-
sure to treat criminal acts. Of course, one may ask
why should this be specifically criminal legislation,
or may it be any other form of social control? Sure,
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it can be other. However, society did not work out
so far any other which is also that strong and un-
derstandable to people as the criminal legislation.
It is hardly arguable that one of the primary
challenges of any society is to insure people obey
laws vital for public security and safety as well
Amidst the multitude of social control methods
criminal responsibility stands separately as the
harshest one and as ultima ratio. Understandably,
the criminal legislation envisaging such criminal
responsibility should be i) utmost definite and clear
in wording; ii) reasonably stable and dynamic;



«Young Scientist» ® No 12.

iii) efficient, i.e. sustaining crime level at a mini-
mum adherent to security and safety of the soci-
ety.

Acting Ukrainian Criminal Code (UCC) was
enforced in September, 2001 and at the moment
of its adoption contained 447 articles. Having not
yet reached its 15-th anniversary the UCC can be
generally characterized by the following pejorative
notions: i) flawed wording; ii) instability; iii) low
efficiency, etc. Moreover, the UCC’s contents are
often so sophisticated that even specialists find it
problematic to interpret. Current trends in crimi-
nalization and criminal policy are often intertwined
and hence it complicates the process of criminal
norms application. Mentioned conclusions are worth
a lengthy and a profound research, however in this
thesis we shall restrain only to their short summary.

First of all — we need a criminal code. Criminal law
in any formalized condition is a sine qua non attribute
of the state which is created by people’s necessity to
live together. Criminal law is an artefact produced
by people as an idea of due conduct. It is commonly
treated by people as a viable, generally approved and
sought-after institute. Current frustration in efficien-
cy of the acting UCC is understandable once glancing
at the increasing registered crime level. According to
the Ukrainian Ministry of Internal Affairs and the
Prosecution Office Statistics, since 2009 till present
days we have an increase in registered crime of about
5-15% per year. Therefore, in the circumstances of
little efficiency of the criminal justice system based
on current UCC, we are forced to look for alternative
measures in criminal justice system which might help
to increase its efficiency and help to deal with the
criminal justice bodies overload. For instance, based
upon the European experience, it can be the restor-
ative justice concept. Nevertheless, restorative justice
as a concept shall not replace the ordinary criminal
justice, but rather complement it.

Secondly, Ukrainians live in the area which is
originally named the Slavic one, and typically are
Slavic. If we go back to those times we can find out
that Slavic used to live in accordance with the “Kon”
as the divine verity and set of divine rules for slavics.
They knew the real and natural laws of the universe.
After slavics stopped living according to “Kon”, they
began to live in accordance with “ZaKon” which
means “beyond the verity of Kon”. Since those times,
supposedly, we have the “zakon” (in Ukrainian — “le-
gal act”) as the secondary set of rules which in its
core has no connection with divine verity, and there-
fore can’t be either perfect, or fully true.

Every year UCC as the “zakon” is amended
several times in order to make the legal regulation
better. However, striving to make a perfect Crim-
inal code is senseless in its core. We shall never
draft a law, especially a criminal one, fully meet-
ing the purpose of its passing. We can only try to
make this “zakon” more effective, which means
that the crime level will be as low as it is possible
in society so that law-abiding citizens feel safe.

Thirdly, the legislator should care about what
criminal laws they pass and use here a scientific,

! http://en.wikipedia.org/wiki/The_Importance_of_ Being
Earnest

* http://legislationline.org /documents/section/criminal-codes
3 http://zakonrada.gov.ua/cgi-bin/laws/main.cgi?n-
reg=311%2F2008
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but not political approach. Just as Oscar Wilde’s
play “The Importance of Being Earnest” is a far-
cical comedy in which the protagonists maintain
fictitious personae in order to escape burdensome
obligations', the same way Ukrainian legislators in
their effort to maintain social order mostly often
spontaneously adopt criminal law norms as the last
resort when they can’t achieve any positive effect
using other methods of social control. As Graham
Parker [1, p. 34] notes, panic was often the major
ingredient in formulating new laws which were
hurriedly passed to prevent (or try to prevent)
some currently urgent problem. This idea is main-
tained by many Ukrainian scientists. Namely, Pro-
fessor V. Tulyakov [2, p. 5] emphasized that more
than a half of changes to the Ukrainian Criminal
Code had such a voluntaristic scent.

Fourthly, we should make sure UCC is rea-
sonably stable. According to the recent research
of Professors V. Tatsiy, V. Tyutyugin, V. Borisov
(June, 2010) [3, p. 12], amendments to the UCC
from the moment of its adoption were excessive.
Since September 1, 2001 changes to different
UCC’s norms were made 242 times. The number
of UCC’s articles was increased by 36 up to 480
existing now. There were changed and amend-
ed 198 articles, which makes up 44% of the total
number of articles in the first passed UCC edition.
We can conclude that every month 2 or 3 of the
UCC’s norms is novelized.

UCC is somewhere in the middle according to
the number of norms it incorporates. However, it
may be sound to look at experience of other coun-
tries, whose criminal codes are not that voluminal,
ie. Germany (358 articles in CC), Norway (1902)
(436 articles in CC), Poland (363 articles in CC), Rus-
sia (360 articles in CC), Turkey (342 articles in CC)~

Of course, UCC should be dynamic to meet the
needs of the society and maintain its efficiency.
But constant chaotic and exuberant changes lead
to complexity in understanding. This also proves
our previous thesis on excessive use of criminal re-
pression by legislator as simple, but not necessarily
the most efficient measure.

Fifthly, UCC should be understandable to be ap-
plicable. Most Ukrainian scientists cite that in the cir-
cumstances of multiple changes to the UCC, it is hard-
ly possible to chase after them, let alone i) plan any
effective long-term crime combating policy; ii) provide
for stable and certain investigation and court practice;
iii) be understandable for ordinary people.

Sixthly, UCC should be based on a relevant ide-
ology. Existing UCC ideology, according to Profes-
sor V. Tulyakov [2, p. 6], remains neoclassical with
positivist and sociological law school elements, de-
spite the changing social, economic, political and
legal surrounding. And even though restorative
approaches are gaining more weight. Future ideol-
ogy of the UCC should be based on Ukrainian law
tradition, Slavic customs and mentality, a sound
mixture of retributive and restorative approaches.

Seventhly, we can ease the criminal justice sys-
tem overload and criminalization of society by in-
troducing the felony/misdemeanour distinction in
criminal legislation, and therefore make the strict-
ly criminal felonies list as short as possible. The
adopted in 2008 Criminal Justice System Reform-
ing Concept?® provides for introducing in Ukraine a
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felony/misdemeanour distinction. Namely, crimes
of minor degree at present are supposed to be-
come criminal misdemeanours, crimes of more se-
vere degrees will remain as felonies. This seems to
be a reflection of the European countries’ criminal
law tradition, e.g. France, Germany, etc. However,
since the introduction in 2012 of the felony/misde-
meanour division in Criminal Procedural Code of
Ukraine nothing else was further incorporated in
the UCC. Therefore, today at the end of 2015 we
have no misdemeanour de facto.

Eighthly, UCC should be efficient. Efficiency
of the criminal justice system can be judged by
at least two criteria: i) social security and safety,
utmost low crime level and lessening number of
habitual criminals; ii) reasonable expenses of the
taxpayers to subsist it.

Should there formally be fewer crimes, than
there will be less criminals and evident registered
crimes. Retributive and restorative approaches
combination in the criminal law method will most
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likely help to meet the challenge of reducing crimi-
nal conduct and changing criminal behaviour. Pure-
ly retributive model perpetuates a system that is
compounding the very problem it is there to solve,
and we are heaping expense upon a taxpayer in an
exponential or compounding way with no qualita-
tive result. It can become a “runaway train” for the
budget as seen in the USA, where States are known
to allocate more for prisons than for education of
children [4, p. 3-4]. Expenses to subsist criminal jus-
tice should be reasonable, depending on the qualita-
tive condition and sphere of its application.

Lastly, as mentioned above, UCC should be rea-
sonably short, well-composed, stable, understand-
able, based on the existing ideology and law tradi-
tion, based on scientific research, efficient.

The mentioned guidelines for improving the
UCC are suggested preliminarily. Further research
is a must for further adequate and thorough sug-
gestions in this sphere. Otherwise, voluntary chang-
es will turn out again to be deceptively ambitious.
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KPUMIHAJIbBHUI KOJEKC YEPATHU AK 3AKOHOJABYA
HEOBXITHICTH TA HNUIAXM IMIIBUIIEHHSI I0I0 EGEKTUBHOCTI

Amnoranis

Y crarti posriAnaeTbcA NMUTAHHA HEOOXITHOCTI 3aKOHOJIABYOrO BCTAHOBJIEHHA KPUMIHAJBHO-IIPABOBOI 3a-
OOpOHM Ta KPMMIiHAJBHOI BiANOBiZAJIBHOCTI AK €OVHOI Ha TeIepillHill Yyac BUIIPaBAaHOi pOopMM pearyBaHHA
Ha TIIPOABU OKpeMuX BHUIIB AeBianTHOI moBeninku. Beranoieno, mo KK Yipainu mir 6u 6yTu MeHmmM 3a
obcAroM, a NIIAXOM IHTPOAYKIII KPMMiHAJJIBEHOTO MPOCTYIIKY, €JI€MEHTIB BiITHOBHOTO IIPaBOCYAAA MOXKHA 0yJI0
0 TakoK MiABMUIIMTY Ji0TO e(peKTVBHICTb. BraszaHo, 1110 cTabiipHICTD He € XapakTepHo pucoio KK Ykpainn,
TaK AK 3MiHM JI0 HbOI'O BHOCATBHCSH JIOBOJII PEryJIAPHO Ta 9acTo, Ha "KaJlb, HOCATH JOBOJII XaOTUYHMI XapaKTep.
Pazom 3 Tum, edpexruBEnM KK YKpainn He Moske OyTy 0e3 meBHOI Mipy guHamismy.

Kao4oBi ciioBa: KprMiHaJibHA BifIIOBiaJIbHICT, KPUMIHAJILHUI KOJEKC, HEOOXIAHICTh KPUMiHAJIBHOTO 3aK0-
HY, OMHAMI3M Ta CcTabiJIbHICTL KPMUMIHAJIBHOTO 3aKOHY, e(PEeKTUBHICTh KPMMIHAJIBHOTO KOJEKCY.

IMomnmyxk E.H.
Hanyonasnbuell yHuBepceurer «Opecckas 00puaNdecKas akageMusd»

YI'OJIOBHBIN KOJEKC YKEPAITHBI KAK 3AKOHOJATEJLHAS
HEOBXOJIVMMOCTD 1M ITYTHU ITIOBBIIEHUA EI'O 9P PERTUBHOCTI

AnHOTaUA

B crarpe paccmarpuBaerca BOIIPOC 0 HEOOXOIMMOCTY 3aKOHOJATEJBHOTO YCTAHOBJIEHUA YTOJIOBHO-IIPABOBO-
ro 3amIpeTa U YrOJIOBHOM OTBETCTBEHHOCTY KaK €IVHCTBEHHOJ Ha CEerONHAIIHNI JIeHb OIpaBIaHHON (opMme
pearnpoBaHusA Ha MIPOABJIEHMA HEKOTOPBIX BUJOB JEBUAHTHOTO IIOBEJEHNA. ¥ CTAHOBJIEHO, YTO YK YKpanHbI
Mor ObI OBITH MEHBIIVUM II0 00BEeMY, a IIyTeM MHTPOLYKLNMYM YTOJOBHOIO IIPOCTYIIKA, 3JIEMEHTOB BOCCTAHOBM-
TEJLHOTO IIPAaBOCYAMA MOYKHO OBLIO ObI TaKiKe MOBLICUTH €ro 3(P(PeKTUBHOCTDb. YKa3aHO, UTO CTAOMILHOCTH
He ABJAETCA XapaKTepHO! depToil YK YKpauHbl, Tak KaKk M3MEHEHUA B HEro BHOCATCA C 3aBUIHON pery-
JIAPHOCTBIO M HaCTO, K COKAJIEHVIO, HOCAT BeCcbMa XaOTUYHBIN Xapakrep. Bmecre ¢ TeM, adpperkTnBHBIM YK
YKpauHbI He MOKeT ObITh 6e3 onpeaeseHHON JOJM AVHAMM3MA.

Karo4depbie c10Ba: yroJIOBHAA OTBETCTBEHHOCTD, YTOJOBHBIN KOJEKC, HEOOXOAMMOCTb YTOJIOBHOTO 3aKOHA, AV-
HaMM3M U CTaOMJIBHOCTb YTOJIOBHOTO 3aKOHA, 3(P(PEKTUBHOCTb YTOJOBHOTO KOJEKCA.
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CHALLENGES OF INNOVATION COMMERCIALIZATION
IN THE ACTIVITIES OF HIGHER EDUCATION INSTITUTES
AND SCIENTIFIC ESTABLISHMENTS IN UKRAINE

Romanadze L.D.
National University «Odessa Law Academy»

The problems faced by Ukrainian higher educational establishments (universities) and research institutions
on the way of the creation of innovations and their subsequent commercialization were investigated. The pro-
visions of the new Law of Ukraine ,,On Higher Education” in the context of fostering innovation activities in
higher educational institutions were analyzed. Positive improvements in the legislation of Ukraine caused by
modern social needs, in particular as to preparation of competitive human capital for high-tech and innova-
tion development of the country were marked. Deficiencies in the legal regulation of protection of intellectual
property rights to the results of innovation activities were identified. Some suggestions for capabilities of
solving the investigated challenges in the field of innovation activities were given.

Keywords: innovation activities, scientific and technical activities, research universities, innovation structures,
innovative products, innovative development, intellectual property, intellectual property rights protection, fos-
tering innovation activities, results of innovation activities, commercialization, higher education, public sector.

ormulation of the problem. Nowadays, it is

difficult to overestimate the importance of
commercialization of innovation because the suc-
cessful commercialization is one of the main sourc-
es of financial support of innovation activities. In
turn, active innovation activities are the key to
economic development of the country. Unfortu-
nately, in the way of innovations in Ukraine the
scientists face certain problems, which overcoming
should be a priority for the government in order
to stimulate innovation activities. In this respect,
the adoption of the new Law of Ukraine "On High-
er Education” on 01.07.2014 having led to amend-
ments in other normative legal acts is important.

Analysis of recent research and publications.
The scientific literature has recently paid enough
attention to the matters of innovation activities
in higher educational establishments and re-
search institutions, in particular, the principles
of innovative development of higher education-
al establishments, the background and mecha-
nisms of development of innovation activities in
universities, innovation infrastructure of higher
education establishments, sources of financing
the research and innovation activities of research
universities etc. are investigated. These and other
issues are highlighted in the scientific works by
M. Butko, I. Vysochyna, I. Hanechko, S. Hubar-
kova, O. Grishnova, I. Dezhyna, M. Zgurovskyi,
G. Klimova, O. Kuklin, O. Popelo A. Mazaraki,
S. Reznikov, S. Tulchinska, V. Fedorenko, L. Fed-
ulova, N. Chukhrai and colleagues. At the same
time, the matter of identifying factors that hin-
der innovation activities in the public sector in
Ukraine that exist after the recent changes made
to the legislation is of current interest.

Selection of the unsolved aspects of the general
problem. The article analyzes the number of prob-
lems that hinder the development of innovative
development of a state. In particular, the emphasis
on a great importance of defence and protection of
intellectual property rights to the results of inno-
vation activities is made. Understanding the basic
problems faced by scientists and scientific insti-
tutions in Ukraine will provide an opportunity to

identify areas to overcome them in order to stim-
ulate development of innovations.

Article objective. The main objective of this
work is investigation and analysis of the main fac-
tors that are barriers to the way of commercial-
ization of innovations by higher educational estab-
lishments and scientific institutions in Ukraine.

Presenting main material. The aim of commer-
cialization is profit earning through own use estab-
lished intellectual property or granting permission
for its use to other persons or transfer of exclusive
intellectual property rights (alienation).

Traditionally, the main methods of commercial-
ization include:

- use of intellectual property in own activities;

- granting permission for use of intellectual
property by other persons;

- making of intellectual property as contribu-
tion to the authorized capital of the legal entity;

- transfer of exclusive intellectual property
rights (alienation).

All over the world, much attention is paid to
the issue of innovation commercialization of higher
education institutes and scientific establishments,
because it is one of the main sources of the fi-
nancial support of innovation activities. Thanks to
the successful commercialization of previous inno-
vation, the higher education institute receives the
necessary funding for further researches and cre-
ation of new innovations.

Until recently, Ukrainian legislation contained a
number of provisions and gaps that strongly hin-
dered development of the innovation activities of
the higher education institutes rather than their
stimulating.

The situation has changed dramatically due to
the adoption of new Law of Ukraine ,,On higher
education” N 1556-VII (hereinafter referred to as
,2Law”) on 01.07.2014. At least for the legislative
strengthening of the fundamentals and incentives
for the possible innovative development of the
higher education institute.

The law established the basic legal, organiza-
tional and financial principles of the higher edu-
cation system functioning, the conditions for in-
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creased cooperation of the public authorities and
businesses with higher education institutes on the
principles of autonomy of higher education insti-
tutes and combining education with science and
production are created. The adoption of the men-
tioned law was caused by the current social needs,
in particular those referred to preparation of the
competitive human capital for high-tech and inno-
vation development of the country.

The law introduced a series of innovations that
are designed to improve the financial and econom-
ic autonomy of higher education institutes that
will promote development of the initiatives in re-
searches and will enable to commercialize the in-
novation activity.

The main innovations of the new Law in the
sphere of regulating the relations concerning the
intellectual property and innovation activity are:

- expanding the autonomy of higher education
institutes (autonomy, independence and respon-
sibility of the higher education institute in deci-
sion-making) and academic freedom of the par-
ticipants of educational process (autonomy and
independence of the participants of the education-
al process in the implementation of educational,
scientific-educational, scientific and / or innova-
tion activities) (Article 3 of the Law);

- stimulating the formation of research and na-
tional universities (Article 30 of the Law);

- state support for the educational, scientific,
scientific-technical and innovation activities of the
universities, academies, institutes, colleges, includ-
ing through the provision of benefits from payment
of taxes, duties and other compulsory payments to
the higher education institutes, which implement
such activity (Article 3 of the Law) and economic
promotion of enterprises of different ownership to
cooperate with higher education institutes for im-
plementation of the research and innovation proj-
ects (Article 67 of the Law);

- allocation of intellectual property rights on
the objects of intellectual property rights, creat-
ed at the expense of the public funds or funds or
higher education institutes for the scientific estab-
lishment — executor of appropriate forms (types)
of scientific-technical activities (Article 70 of the
Law);

- involvement of scientific societies of students
(cadets, attendees), graduate students, doctoral
students and young scientists in protection of the
rights and interests of persons who are studying
or working in higher education institutes, particu-
larly concerning the research activities, support of
high-tech ideas, innovations and knowledge shar-
ing (Article 41 of the Law).

The autonomy of higher education institutes
in the field of innovation activity is provided by
granting the following rights:

- ownership of the objects of intellectual prop-
erty rights created at the expense of their own
funds or funds of state or local budgets (except
cases stipulated by law) (Article 70 of the Law);

- right to create own or contracted use of other
material and technical resources for carrying out
educational, research, innovation or economic ac-
tivity (Article 70 of the Law);

- right to participate in forming the authorized
capital of innovative structures and small-scale en-
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tities established with contributions from higher
education institutes, which develop and introduce
innovative products, through the contribution of
intangible assets (property rights on the objects of
intellectual property) (Article 70 of the Law);

- right to establish enterprises for conducting
innovation and / or production activities (Article
70 of the Law);

- right to participate in the formation of au-
thorized capital of innovative structures of various
types (scientific, technological parks, business in-
cubators, etc.) by contributing the intangible assets
(property rights on the objects of intellectual prop-
erty) (Article 70 of the Law);

- right to be a founder (co-founder) of other
legal entities that carry out their activities in ac-
cordance with the directions of educational-scien-
tific-production, innovation activities of the higher
education institute and / or enforce its statutory
objectives (Article 27 of the Law);

- right to dispose of the property rights on the
objects of intellectual property rights. The objects
of the intellectual property shall be assessed. Ac-
cording to the result of evaluation, their cost shall
be reflected in the accounting of the higher edu-
cation institute in the manner prescribed by law
(Article 69 of the Law), and so on.

The ability to commercialize the results of
researches is identified as one of the criteria to
receive the status of the research university. Re-
search universities will have more autonomy, more
public funding and guarantees of public order. In
particular, the higher education institute with the
status of research one has a preferential right to
receive the public order for training specialists of
Ph.D. — up to 20 percent of the number of holders
of a master's degree, who studied at the expense
of the state budget in such higher education insti-
tute (Article 72 of the Law).

Thus, the universities will be interested in com-
mercializing the results to get the status of re-
search universities.

The Law became the starting point for funda-
mental changes in the system of higher education
and research activities. Thus, on November 25, 2015
Verkhovna Rada adopted the Law of Ukraine ,,On
scientific and scientific-technical activity” which
due to fundamental and innovative changes cre-
ated a platform for the development of scientific
and scientific-technical activities in Ukraine. This
law recognized the need for motivation (incentives
and encouragement) of young scientists, incentives
for the work of the researchers; established eco-
nomic, social and legal guarantees of scientific and
scientific-technical activities, freedom of scientific
creativity; recognized the need of state’s estab-
lishment of the modern scientific infrastructure
and system of information support of the scien-
tific and scientific-technical activities, integration
of education, science and production. The Law of
Ukraine "On scientific and scientific-technical ac-
tivity" is newly adopted, and therefore we can’t
fully determine the effectiveness of implemented
mechanisms for encouragement of scientific, sci-
entific-technical and innovation activities in terms
of practical implementation of the law. But today,
due to borrowing the positive international experi-
ence, at least Ukraine has the necessary legislative
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foundation to encourage commercialization of the
results of innovation activities by the higher edu-
cation institutes.

Unfortunately, despite the positive changes in
legislation, in reality the higher education insti-
tutes are facing the same problems of creation of
innovations and their commercialization as before.
This is explained as follows:

- too short time has passed from the moment
of adoption of the new law ,,On higher education”
(even not all the provisions of the Law came into
force according to the Final and transitional pro-
visions);

- need for amendments to other regulations in
order to bring them into conformity with the Law
of Ukraine ,,On Higher Education” and the Law
of Ukraine , On scientific and scientific-technical
activity" as well as ensuring the implementation
of these laws;

- need to specify certain provisions of the Laws
(including Part 4 of Art. 67 of the Law of Ukraine
"On Higher Education", which refers to the state’s
economic promotion of enterprises of different
ownership to cooperate with higher education in-
stitutes for implementation of the research and in-
novation projects, training and retraining of the
specialists with higher education, practical train-
ing of the students);

- lack of budget funds in the amount necessary
for funding the creation (updating) of the mate-
rial and technical resources of higher education
institutes for implementation of the scientific, sci-
entific-technical and innovation activities and the
creation of decent wages for employees engaged in
scientific, scientific-technical and innovation activ-
ity at the European level.

The main challenges of creating innovations
and their further commercialization are highlight-
ed in Article 7 of the Law of Ukraine "On funda-
mentals of the National Security of Ukraine" dated
19.06.2003 N 964-IV (as amended) as a threat to
national interests and national security of Ukraine,
namely: ineffective state innovation policy, mech-
anisms to encourage innovation activity; decrease
in the domestic demand for training of scientific
and technical personnel for scientific, engineering,
technological institutions and high-tech enterpris-
es, poor payment level of scientific and technical
work, drop of its prestige, inadequate mechanisms
for the protection of intellectual property rights;
critical state of fixed assets in leading industries,
agriculture, life-support systems.

Much of the challenges of commercialization
relates to the intellectual property right on the re-
sults of innovation activity. In a complex set of
the objects of intellectual property rights the cru-
cial role in the field of innovation activity is given
to the objects of patent rights (inventions, utility
models, industrial designs), plant varieties, animal
breeds, software, trade secrets (know-how). These
are the objects with which the main problems of
commercialization are associated.

The availability of protection document for the
object of intellectual property plays equally im-
portant role for the commercialization of the results
of innovation activity. For example, the presence
of patent creates a safe environment for disclo-
sure of the results of innovative researches, pro-
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motes investments, technology transfer, obtaining
commercial advantage, serves towards advertising
purposes, etc. Depending on the object of intellec-
tual property rights, there are two main types of
protection documents: patent and certificate, each
of which has certain period of validity. According
to the laws of Ukraine, the longest period of legal
protection provided to the objects of copyright is
seventy years starting from January 01 of the year
following the year of death of the author or the
last of the authors, and the shortest term set for
topographies of integrated microcircuit and utility
models is 10 years from the date of filing the rel-
evant application.

As for the other objects of patent law, the legis-
lation established the following terms of validity of
exclusive intellectual property rights, namely

- Invention — twenty years counted from the
date of filling an application for an invention in the
manner prescribed by law. This period may be ex-
tended in the manner prescribed by law in respect
of the invention, the use of which requires special
testing and official authorization;

- Industrial design — fifteen years as from the
date of filing the application for the industrial de-
sign in the manner prescribed by law.

Process of getting certain types of protection
documents is rather long-term (inventions) and
requires financing. According to the data given in
Recommendations of hearings of the Committee of
the Verkhovna Rada of Ukraine on science and ed-
ucation matters «Intellectual Property in Ukraine.
State and conceptual foundations of development»
(Minutes No 13 dated June 17, 2015) in the 2013,
the national applicants filed nearly 13 000 applica-
tions for inventions and utility models. However,
due to non-payment of fees for maintenance of
validity of the patents for inventions and utility
models, 9,8 thous. patents of the national owners
(75%) were invalidated!. Herewith the average
term of consideration of applications before issuing
the patent is about 2 years.

The availability of the protective document for
the object of intellectual property right is a fa-
vourable condition for its commercialization. First,
the protective document certifies whom exactly
the exclusive intellectual property rights to this
object belong. Secondly, as to the objects of intel-
lectual property rights passing qualification exam-
ination (eg an invention), the protective document
certifies the compliance of such object with the
terms of providing legal protection. One should not
forget herewith that the successful registration
of intellectual property right to the results of the
innovative research is not a guarantee of its suc-
cessful commercialization. The commercial success
of innovative research depends largely on further
actions on the part of businesses representatives.
Unfortunately, a significant number of patents is
"covered with dust" on the shelves without the im-
plementation of research results described therein
(remaining at the level of scientific developments).
But even in this case, the patent is good for the
state, because the patent system contributes to the
process of invention, sharing of knowledge and in-
formation through publication of description of the
patent and enabling any person to get acquainted
with the application materials. Moreover, accord-
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ing to Art. 467 of the Civil Code of Ukraine in case
of termination of exclusive intellectual property
rights to an invention, utility model, industrial de-
sign these objects can be freely used by any per-
son, that is, they pass into the public domain.

Nowadays in Ukraine, despite the legislative
consolidation, in reality there are no incentives
(motivation) for scientific and technical staff on
the creation of intellectual property rights in the
public sector. This is due to a poor level of remu-
neration of researchers and symbolic compensa-
tion in the case of creation of intellectual prop-
erty object, and therefore non-attractiveness of
such work. It relates the problem is leakage of
native applications for promising inventions from
Ukraine. Some of the potentially significant inven-
tions, namely the results of innovation activities,
are applied directly to the patent offices of foreign
countries without previous submitting the applica-
tions to the Patent Office of Ukraine and obtaining
an appropriate permission. That is, uncontrolled
transfer abroad of scientific developments goes on.

Moreover, there is the problem of intellectu-
al property rights belonging. Certainly, the re-
searcher (creator, inventor, author) will possess all
personal intellectual property rights to the object
created by him/her, namely, the right to his/her
recognition as the creator; the right to prevent any
interference with intellectual property that can
be prejudicial to the honour or reputation of the
creator of intellectual property right object. Thus,
in accordance with the laws of Ukraine the re-
searcher has little chance to acquire the intellec-
tual property right to the object. For example, the
Article 17 of the Law of Ukraine ,,On Scientific
Parks” dated 25.06.2009 N. 1563-VI (as amended
and altered), for example, does not directly stipu-
lates that property rights to technologies and intel-
lectual property right objects created during im-
plementation of scientific park projects, are owned
by the national park and / or its partners.

In cases where intellectual property objects are
created by employees of the higher educational
establishments not within the framework of scien-
tific parks, the provisions of the Part. 2, Art. 429
of the Civil Code of Ukraine are applied, namely:
sintellectual property rights to the object creat-
ed in connection with the fulfilment of the em-
ployment contract shall belong to the employee,
who has created this object, and a legal entity or
natural person where or for whom he/she works
jointly, unless otherwise provided by contract”. In
practice, the contracts between the higher edu-
cation establishment and its employees contain a
provision according to which intellectual proper-
ty rights to created objects belong to the employ-
er. According to Art. 69 of the Law of Ukraine
,On Higher Education” higher educational estab-
lishments have the right to dispose of intellectual
property rights to the objects of intellectual prop-
erty rights. The Law herewith does not contain a
provision that defines the possibility of acquiring
the intellectual property rights to the created ob-
ject by its creator.

If the object of intellectual property is created
by order of the involved person (one that is not
employed by a higher education establishment),
the provisions of Part 2, Art. 430 of the Civil Code
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of Ukraine are applied, namely: ,intellectual prop-
erty rights to the object created by order shall
belong to the creator of this object jointly with the
customer, unless otherwise provided by contract”.
Again, as a rule, this kind of contracts contains a
clause about belonging of such rights to the cus-
tomer.

This objectively reduces the interest of re-
searchers in the results of their own work and
cannot fully turn intellectual property into com-
mercial circulation. However, the creators of in-
tellectual property are capable to take care effec-
tively of the results of their work based on private
property.

The experience of Sweden is quite appropri-
ate for use in this regard. Unlike Ukraine, in the
case of creation of an intellectual property object
the property rights to it belong to its creator, not
the higher educational establishment on which the
object was created. A similar provision applies to
objects created with public funds. Thus, all par-
ties (creator, higher education establishment and
state) are interested in the commercialization of
this object.

The following matter is related to the lack of
effective mechanisms to protect intellectual prop-
erty rights. Violation of intellectual property rights
is different, namely it is the abduction of scientif-
ic developments and the unauthorized use of in-
tellectual property rights, and the failure to fulfil
the terms of agreements on disposal of intellectual
property rights and so on.

Prevalence of violations of intellectual property
rights is primarily associated with the specific of
the intellectual property rights. Due to immate-
riality of such object, intellectual property rights
to it may be simultaneously violated in different
ways by an unlimited number of persons who are
in different parts of the globe.

The main difficulty in protecting intellectual
property rights are related to the problem of de-
termining (establishing) the offender, evidencing,
determining the volume of damages, preservation
of evidences, seizure and destruction of infringing
goods, materials and tools, etc. Similar problems
arise in the case of an appeal to the law enforce-
ment agencies.

The matter of intellectual property rights pro-
tection is essential, as it contributes to encouraging
the investment to innovation developments and,
accordingly, commercialization of the research re-
sults.

Another problem related to intellectual proper-
ty rights in the field of innovation activities is the
lack of the modern market of intellectual prop-
erty rights. To ensure transfer of technologies the
constant exchange of information between partic-
ipants in the innovation process is necessary. In-
ternet-exchange of industrial property created by
the Ukrainian Centre of Innovations and Patent
Information Services helps to solve this matter.
However, effective exchanges of government sup-
port in this matter.

Thus, improving the efficiency of legal regula-
tion of relations in the field of creation and use of
intellectual property objects to the research results
is essential to the development of innovative pro-
cesses in the country. World experience shows that
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the productive system of protection and defence of
intellectual property rights can be an effective tool
to stimulate innovation development in the country.

Conclusions and suggestions. Summarizing all
above-mentioned information, it should be noted
that the main problems of commercialization of in-
novation are associated with defence and protec-
tion of intellectual property rights to the results
of innovative activities, as well as lack of neces-
sary motivation for employees of the higher edu-
cational establishments and research institutions.
Possible steps towards solving these problems can
be balanced and systematic improvement of leg-
islation on the protection of intellectual property
rights; creation a single platform for higher ed-
ucational establishments and research institutions

Pomananze JI.
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of Ukraine with government support in order to
inform about the results of their innovation activi-
ties and looking for investors; reviewing the size of
salaries and remuneration paid to the employee in
the case of creation of intellectual property object.

The adoption of the Law of Ukraine ,,On Higher
Education” is very essential to the development of
innovation activities of the higher educational es-
tablishments, because favourable foundation was
laid to that effect. This is a big step for domestic
science. Finally, Ukraine adopted the positive ex-
perience of European countries as to stimulation of
innovation activities of the universities. However,
it takes some time until the legal principles laid
down by the Law are implemented and problems
of innovation development can be resolved.

Hamionansanit yHiBepenrer «Onecbka I0pUANYHA aKaleMia»

IMPOBJIEMII KOMEPIIIAJI3AINT IHHOBAIIIN B AIAJbHOCTI BUIIUX
HABYAJIbHUX 3AKJIAJIIB TA HAYKOBIX YCTAHOB B YKPAIHI

Anoranisa

HocrigkeHo mpobisieMn 3 AKMMHU CTUKAIOTHCA YKpPaiHCHKI BUINI HABYAJbHI 3aKJagM Ta HAYKOBI yCTAHOBU Ha
IIIAXY CTBOPEHHA iHHOBaLil Ta iX momasibiiioi koMmepiriasizarii. IIpoanasizoBaHo MOJI0KEHHA HOBOTO SaKOHY
Yxpainn «IIpo BuIly OCBITY» 3 TOYKM 30PY CTMMYJIIOBAHHA IHHOBAIiMfHOI JiAJIBLHOCTI y BUINMX HaBYaJbHUX
3akJaziax. BinmiveHi mo3muTuBHI 3MiHM y 3aKOHOZABCTBI YKpaiHy 00yMOBJIEHI Cy4acHMMM CYCIIJIBHUMIY 3allyi-
TaMM, 30KpeMa, II0JI0 MiATOTOBKY KOHKYPEHTOCIPOMOXKHOTO JIIOJICBKOTO KAaIliTaJy IJIA BMCOKOTEXHOJIOTIYHOTO
Ta IHHOBaLIJIHOTO PO3BUTKY KpaiHu. BusasjieHl HeNoJiKM y NIpaBOBOMY peryJIOBaHHI 3axuCTy IIpaB
IHTeJIeKTyaJIbHOI BJIACHOCTI Ha pe3yJabTaTy IHHOBalIliltHOI AidnbHOCcTi. HazgaHi okpeMi nIpono3uiiii 1010 MosK-
JIMBOCTE BUPIIIeHHA AOCTiKeHnx mpobsem y cdepi iHHOBaIlitHOI AiAIBHOCTI.

Kirouori cJooBa: iHHOBaIifiHa [OiAJbHICTB,

HayKOBO-TeXHIYHa [ifAJBHICTB, IOCJHITHMIBKI yHIBepCUTETH,

IHHOBalliliHI CTPYKTypM, IHHOBalliliHA MNPOAYKIiA, IHHOBAliIHMII PO3BUTOK, iHTeJeKTyaJbHa BJACHICTb, 3a-
XVCT IIPaB iHTEJEeKTyaJbHOI BJIACHOCTI, CTMMYJIIOBAHHSA IHHOBAIiIfHOI iAJMBHOCTI, pe3yJbTaTy iHHOBAIiHOI
IifJIbHOCTI, KOMepIliaJisanisa, BuIlla OcBiTa, ep KaBHUII CEKTOP.

Pomananze JIJ.

Hammonanbubiit yauusepceurer «Onecckasa I0pUaMYecKas aKkaeMusa»

MPOBJIEMBI KOMMEPIIMAJ3AIINI UHHOBAIINIT B JEATEJBHOCTN
BBICIIVX YYEBHBIX 3ABEJEHII VI HAYYHBLIX YYPEKJIEHNI B YEPAVIHE

An"oTanusa

VlccnenoBane! mpobJieMbl, ¢ KOTOPBIMM CTAJIKMBAIOTCA yKPaMHCKMe BbICIINe yueOHble 3aBeleHIs U HaydHble
yUpesKeHusa Ha IIyTH CO3JaHMdA MHHOBalMiI M MX JajibHelIell koMMeplinaamusalmn. IIpoaHasnsupoBaHbI
TIOJIOXKeHMA HOBOTO 3aKoHa YKpauHbl «O BbIciieM oOpa3oBaHUM» C TOUKM 3PEHUA CTUMYJMPOBAHMUA MHHO-
BalLlMOHHO} N1eATeJIbHOCTM B BBICIIMX y4eOHBbIX 3aBefeHUsX. OTMeueHBI MOJIOMKUTEJIbHBIE M3MeHEeHNUs B 3a-
KOHOZATeJIbCTBEe YKpaMHbl, 00yCJIOBJICHHbIE COBPEMEHHBIMM OOII[eCTBEHHBIMM 3aIIpOCaMy, B YaCTHOCTH, IIO
IIOJITOTOBKE KOHKYPEHTOCIIOCOOHOTrO YeJIoBeYecKOro KalmTaJla JJIA BbICOKOTEXHOJIOTMYHOTO ¥ MHHOBAIIOHHOTO
pas3BUTUA CTPaHbl. BBIABJIEHB! HeOCTATKM B IIPABOBOM PeryJIMpOBaHMM 3alUThI IIpaB MHTEJJIEKTYaJbHOM
COOCTBEHHOCTY Ha pPe3yJbTaTbl MHHOBAI[MOHHON IeATeJIbHOCTM. IIperocTaBJieHbl OTHeJbHbIE IIPeJIOMKeHI
OTHOCUTEJIbHO BO3MOKHOCTE} pellleHMs MccaeoBaHHbIX IpobyeM B cepe MHHOBAIMOHHOM NeATeIbHOCTH.

RuroueBble coBa: MHHOBAllMOHHAA JleATEJIbHOCTD, HAyUYHO-TeXHIUECKad JeATeJIbHOCTD, JccieoBaTeJIbCKIe
YHMBEPCUTETDI, MHHOBAIMOHHbIE CTPYKTYPbI, MHHOBAIMOHHAA IPOAYKIMA, MHHOBAILMIOHHOE Pa3BUTHeE, MHTEJI-
JIeKTyaJibHasA cOOCTBEHHOCTD, 3alllUTa IIpaB MHTEeJJIEKTYaIbHOl COOCTBEHHOCTH, CTUMMYIMPOBaHye NHHOBAIM-
OHHOI JleATeJIbHOCTM, Pe3yabTaTbl MHHOBALMOHHOM AesATeJIbHOCTH, KOMMeplMaan3alns, Bbiclllee o0pa3oBa-

HIe, TOCYyJIapCTBEHHBIN CeKTOp.
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APPLICATION TO THE EUROPEAN COUNRT OF HUMAN RIGHTS
AS INTERNATIONAL LEGAL INSTRUMENT FOR PROTECTION
OF UKRAINIAN STATE INTEREST
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Ministry of Justice of Ukraine,
National University «Odessa Law Academy»

This article is devoted to the characteristics of inter-State application to the European Court of Human Rights
as a legal means of State’s interest protection according to Article 33 of the European Convention for the
Protection of Human Rights and Fundamental Freedom. This mechanism of protection of State’s interest is
applied to cases when one of the Member States violates its obligation under the named Convention. Particu-
lar attention in this article is paid to the recent inter-State applications submitted by Ukrainian Government
to the European Court of Human Rights against the Russian Federation, namely, Ukraine v. Russia, Ukraine
v. Russia (II), Ukraine v. Russia (III), Ukraine v. Russia (IV). Brief factual background and main provisions of
Convention that are claimed to be violated by the Russian Federation are outlined in this paper.

Keywords: inter-State application, European Court of Human Rights, legal measures of protection of State’s

interest, inter-State disputes, territorial integrity.

n terms of the conflict in the eastern part of

Ukraine, the Government decided to defend
interests of Ukraine and its people by available le-
gal means, including inter-State applications to the
European Court of Human Rights (hereinafter —
the Court). This article is devoted to the study of
international legal means of protection of States’
interests in treaty bodies of the Council of Europe
and to the characteristics of interstate applications
filed by the Government of Ukraine to the Court
concerning violation of certain provisions of the
Convention by the Russian Federation. This pa-
per mainly focused on disclosure of practical as-
pects of protection of Ukrainian national interests
and rights of its population through existing legal
mechanisms.

By ratifying European Convention on Human
Rights and Fundamental Freedoms (hereinafter —
the Convention) [1] Member States agreed to the
compulsory jurisdiction of the European Commis-
sion of Human Rights to review inter-State ap-
plications filed against violators of the provisions
of the Convention [2, p. 201]. Consequently, with
the beginning of functioning of the Court, member
States agreed on compulsory jurisdiction of this
Court which operated to ensure compliance by
Member States with the Convention and its Pro-
tocols.

Each Member State is part of the mechanism
that guarantees collective human rights protection.
Article 33 of the Convention prescribes the right
of States to apply to the Court against violators
of the provisions of the Convention with the aim
of ensuring the implementation of the Convention
and the general protection of public order in Eu-
rope. This right is not limited only to cases con-
cerning protection of the rights of persons who
are nationals of the State appealing to the Court.
According to the Convention, State is entitled to
apply concerning violations of the rights of a per-
son who is not a citizen of any Member State, or
even regarding violations of the rights of persons
who are nationals of a defendant State. In fact, for
the submission of inter-State application the pres-
ence of the threat that provisions of Convention
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are likely to be affected by the State is enough.
Hence, the presence of threat to any particular
person is unnecessary [3, p. 64].

From theoretical analysis the right to in-
ter-State application reminds actio popularis. The
case of inter-State application does not require
the presence of ‘victims’ status of the applicant
State. If it is a case, the Court has broad ratione
personae jurisdiction under article 33 of the Con-
vention. When the Government complains against
legislative or administrative practices of another
State, assertion of the existence of a particular
victim of Convention’s violation is not necessary
[4, p. 166-167]. In such circumstances there is suf-
ficient probable violation of rights guaranteed by
the Convention. The following example illustrates
this position: in the case of Ireland v. The United
Kingdom in 1978 the Court found that ‘violation’
is a result of the existence of the law which in-
troduces, directs or permits measures that do not
meet the requirements of the protection of rights
and freedoms .." [5]. In 2001, in the case of Cyprus
v. Turkey the Court again applied and maintained
this position [6].

Member States rare resort to inter-State ap-
plications due to political risks. Inter-State appli-
cation to the Court is not a common practice and
usually concerns the large-scale violations of the
Convention that occur, for example, due to conflict
between States or implementation by a particu-
lar State of policy that is clearly discriminatory
against citizens of another State. That is why until
2014 only 16 inter-State applications were submit-
ted to the Court.

Defending the interests of the State and its
people, according to Article 33 of the Convention
‘Inter-State Cases’, the Government of Ukraine
was lodged with the Court several inter-State
applications: ‘Ukraine v. Russia’ (application
N 20958/14), ‘Ukraine v. Russia (II)’ (application
N 43800/14), ‘Ukraine v. Russia (III)’ (application
N 49537/14) and ‘Ukraine v. Russia (IV)’ (applica-
tion N 42410/15).

Along with lodging applications to the Court,
Ukrainian Government referred for the purpose
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to take all possible and available means of protec-
tion, also appealed to the Court under Rule 39 of
the Rules of the Court to grant instructions to the
Government of the Russian Federation to refrain
from any actions that could violate the rights of
Ukrainian citizens. According to the Rule 392 of
the Rules of the Court, the Chamber or, where
appropriate, the President of the Section or a duty
judge appointed pursuant to paragraph 4 of this
Rule may, at the request of a party or of any oth-
er person concerned, or of their own motion, in-
dicate to the parties any interim measure which
they consider should be adopted in the interests
of the parties or of the proper conduct of the pro-
ceedings. From the cited above Rule, the interim
measures are obligatory and shall be taken imme-
diately by the State.

In inter-State applications lodged by the Gov-
ernment of Ukraine, the Court granted the Gov-
ernment of Ukraine and the Russian Federation
privacy guidelines, so it is possible to outline only
the summary and short key points of applications.

Referring to brief discussion of essential points
of each inter-State application of Ukraine against
the Russian Federation, it is necessary to point out
that now there are only three inter-State applica-
tions from Ukraine in the Court, namely, ‘Ukraine
v. Russia’ (application N 20958/14), ‘Ukraine
v. Russia (II)’ (application N 43800/14) and ‘Ukraine
v. Russia (IV)’ (application N 42410/15).

The application ‘Ukraine v. Russia’ is the first
application lodged by the Government of Ukraine
on the basis of Article 33 of the Convention for the
purpose to protect its people from the aggression
of the Russian Federation in view of the events
that began in the Autonomous Republic of Crimea
from late February 2014 and is continuing to this
day. This inter-State application was filed March
13, 2014 to prevent and avoid violations by the
Russian Federation of the rights of persons per-
manently residing and temporarily staying in the
Crimea and in Ukraine as a whole. This application
is the most voluminous by the number of com-
plaints. The Court accepted the application and
this case gained a status of priority pursuant to
Article 41 of the Rules of the Court.

The request of the Government of Ukraine was
granted by the Court and pursuant to Rule 39 of
the Rules of the Court guidance to the Government
of Russian Federation and Ukraine was granted,
namely, to refrain from taking any measures, in-
cluding military action, by which treaty rights of
the civilian population could be affected, including
the creation of risk to lives and health, and obliged
both States to comply with obligations under the
Convention, particularly Article 2 and Article 3.

Later, on June 12, 2014 and November 20, 2014
the Government of Ukraine has sent to the Court
a supplement to the filed on March 13, 2014 in-
ter-State application concerning human rights
violations caused by terrorist activities of illegal
armed groups in the Donetsk and Lugansk regions.

In filed on June 13, 2014 inter-State applica-
tion ‘Ukraine v. Russia’ and amendments thereto,
Ukraine claims violation by the Russian Federation
of the rights guaranteed by Articles 2 (‘right to
life’). In this inter-State application it is mentioned,
in particular, the mass deaths of Ukrainian mili-
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tary and the civilian population as a result of ille-
gal activity of special services of the Russian Fed-
eration on the Crimean peninsula, the separatists
controlled by Russia and Russian military servants.
Also it claims violation by the Russian Federation
of the rights guaranteed by Articles 3 (‘Prohibi-
tion of torture’), 5 (‘right to liberty and security
of person’), 6 (‘right to a fair Court’), 8 (‘Right to
respect for private and family life’), 9 (‘Freedom
of thought, conscience and religion’), 10 (‘Freedom
of expression’), 11 (‘Freedom of assembly and as-
sociation’) Convention Article 14 (‘Prohibition of
discrimination’) of the Convention in conjunction
with Articles 3, 8, 9, 10, 11 of the Convention and
Article 1 (‘Protection of property rights’) of the
First Protocol, Article 2 (‘Freedom of movement’)
of the Fourth Protocol to the Convention.

On February, 26, 2014 when the Russian Fed-
eration started to take action aimed at establishing
control over the entire territory of the Autono-
mous Republic of Crimea, which is an integral part
of Ukraine, cases of grow massive violations of the
rights of the civilian population of the Crimean
peninsula, guaranteed by Article 3 (‘Prohibition of
Torture’) have emerged. It was emphasized on the
use of ill-treatment to people living in the Crimea
and the Donetsk and Lugansk regions.

Government of Ukraine in the inter-State ap-
plication noted on numerous facts of illegal arbi-
trary arrests and subsequent detention of citizens
of Ukraine and foreigners on the Crimean penin-
sula and the Donetsk and Lugansk regions with
the participation of Russian military and illegal
armed groups. Among those detained and illegally
imprisoned were different categories of persons,
namely the representatives of civilians, journalists,
both domestic and foreign, Ukrainian military,
who were interrogated and subjected to physical
violence and psychological pressure. Everything
mentioned above constitute breach of the rights
guaranteed by Article 5 (‘Right to liberty and se-
curity’) of the Convention.

In inter-State application Government of
Ukraine stressed attention on violations by the
Russian Federation of Article 6 (‘Right to a fair
trial’) of the Convention due to the fact that the
activities of national law enforcement and judi-
cial authorities in the occupied territory of Crimea
have been temporarily stopped. There have been
cases of massive on granting preventive measures
in respect of persons suspected in committing
crimes, sentencing and other decisions under the
criminal procedural law of the Russian Federation.
It was emphasized that the functioning of courts
on the Crimean peninsula, which are led by mate-
rial and procedural legislation of the Russian Fed-
eration, has no legal basis and that such activities
are contrary to Ukrainian legislation that applies
and shall be effective in the Autonomous Republic
of Crimea as an integral part Ukraine.

As for violations by the Russian Federation of
rights on the Crimean peninsula guaranteed by
Article 8 (‘The right to respect for private and
family life’) of the Convention, the forced change
of Ukrainian citizenship have took place for per-
sons living on the Crimean peninsula as well as un-
authorized, illegal house search, including Crimean
Tatar population.
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The following facts evidence violation of Ar-
ticle 10 (‘Freedom of expression’) of Convention,
namely: massive cases of attacks, kidnappings of
journalists, seizure of their photo and video equip-
ment by the military under the supervision of the
Russia Federation that created obstacles and im-
possibility for journalists to exercise their profes-
sional activities, and suspension of broadcasting of
the Ukrainian TV channels and replacement them
by Russian TV channels. At the time of submission
by the Government of Ukraine of supplements to
inter-State application, as on June, 12, 2014, cases
of violations of the rights of Crimean Tatars, guar-
anteed by Article 11 (‘Freedom of assembly and
association’) of the Convention, took place.

After the Russian Federation occupied Crime-
an peninsula there has been massive appointment
of representative of Crimean Tatar to prosecutors
and police offices of the Autonomous Republic of
Crimea for interrogation. Initiation of criminal pro-
ceedings took place against Crimean Tatar. Broad-
cast of the Crimean Tatar TV channels and pro-
grams with representatives of the Crimean Tatar
people have been prohibited as well as any action,
dates and events that are historically important for
Crimean Tatar. After annexation of Crimean pen-
insula by the Russia Federation more than 7,000
thousand Crimean Tatars were forced to leave this
territory because of persecution and pressure on
them. In general, it is a violation by the Russian
Federation of Article 14 (‘Prohibition of discrim-
ination’) of the Convention in conjunction with
Articles 3 (‘Prohibition of torture’), 8 ('Right to
respect for private and family life of the Conven-
tion’), 9 (‘Freedom of thought, conscience and re-
ligion’), 10 (‘Freedom of expression’), 11 (‘Freedom
of assembly and association’) of the Convention.

Furthermore, in addition to statements from in-
ter-State application date June, 12, 2014 Ukraine
declared that violation of Article 1 of Protocol 1
had place due to the "nationalization" by the Rus-
sian Federation of Ukrainian State property, locat-
ed in the Autonomous Republic of Crimea. Sub-
mitted supplement containe, among others, the
list of more than four thousand of entities which
property was "nationalized" by the authorities of
the Russian Federation.

‘Ukraine against Russia (II)’ is another in-
ter-State application submitted by the Government
of Ukraine and relates to the facts of the abduc-
tion of children by illegal armed groups ‘DNR’ and
‘LNR’. For the first time the Government of Ukraine
informed the Court about these facts on June, 13,
2014, when it became known that on June 12, 2014
terrorist of self-proclaimed "DNR" kidnapped or-
phans whose teachers wanted to take them out
from the zone of the antiterrorist operation.

June 13, 2014 through collaboration between
the Ministry of Justice and Ministry of Foreign Af-
fairs of Ukraine the Government filed under Rule
39 of the Rules of the Court application on inter-
im measures addressed to the Government of the
Russian Federation. This application asked to order
to the Russian Federation to refrain from taking
any measures that can violate rights of orphans,
including risk to their life and health, namely Arti-
cles 2 and 3 of the Convention. It was also claimed
in this application to provide access of represen-
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tatives of Ukrainian state bodies to abducted chil-
dren while they are in the Russian Federation, and
immediately return them to Ukraine. The Court
granted to the Russian Federation instructions to
return immediately children to Ukraine on the ba-
sis of Rule 39 of the Rules of the Court.

August 22, 2014 the Government of Ukraine
submitted to the Court inter-State application
against the Russian Federation ‘Ukraine against
Russia (II)’ on cases as of June, 12, July, 26 and
August, 8, 2014 of abduction orphans and children
deprived parental care and adults who accompa-
nied them in the Donetsk and Lugansk regions,
and attempts of their illegal movement or actual
movement them in the territory of Russian Feder-
ation. In inter-State application the Government of
Ukraine stated violation by the Russian Federation
of children and adults rights guaranteed by Arti-
cles 2 (‘Right to life’), 3 (‘Prohibition of torture’),
5 (‘Right to liberty and security of person’), 6 (‘Law
to a fair trial’), 8 (‘The right to respect for private
and family life’) of the Convention and Article 2
of the Fourth Protocol to the Convention, which
guarantees the right to freedom of movement with
the territory of the State.

November, 25, 2014 the Court communicated
to the Russian Federation cases ‘Ukraine against
Ukraine’ and ‘Ukraine against Russia (II)’ with
the requirement to comment on the admissibility
of the application prior March, 25, 2015. Howev-
er, in March, 2015 the Government of the Russian
Federation informed the Court about the need for
additional time to prepare appropriate comments.
Accordingly, the Court had set a new deadline for
submission of comments on the admissibility of
the case, namely the September, 25, 2015 based on
the request of the Russia Federation dated March,
13, 2015. Later, on September, 10, 2015 the Court
informed the Government of Ukraine about the
request of the Russian Federation for additional
time to prepare the comments on admissibility of
inter-State application ‘Ukraine against Russia
(I) and ‘Ukraine against Russia (II)’. The Court
agreed on this request of the Russian Federation
and granted the deadline for submission on De-
cember, 31, 2015.

In addition the Government of Ukraine and
Ukrainian Helsinki Human Rights Union simul-
taneously submitted to the Court under Rule 39 of
the Rules of the Court application for the benefit
of the son of the leader of the Crimean Tatars, so-
cial and political activist, Mustafa Dzhemilev, Hay-
sera Dzhemilev, whose life and health is in danger.

The Court upon consideration of the applica-
tion that was filed on July, 9, 2014, opened the
proceedings ‘Ukraine against Russia (III)’ and
July, 10, 2014 pursuant to Rule 39 of the Rules
of the Court instructed the Government of Russia
and Ukraine to ensure respect for the Convention
rights of Haysera Dzhemileva, including respect
for his safety and the right to legal aid.

Taking into account continuing violations by
the Russian Federation of human rights of Hay-
sera Dzhemileva guaranteed by Articles 2 (‘Right
to life’), 3 (‘Prohibition of torture’), 5 (‘Right to
liberty and security of person’) of the Conven-
tion, and taking a threat to its illegal export from
Ukraine to the Russian Federation, September,
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21, 2014 the Government of Ukraine repeatedly
appealed to the Court requesting the application
of Rule 39 of the Rules of the Court in the case
‘Ukraine against Russia (III)’. In response, the
Court informed that the Russian Federation was
provided with guidance on the need for compli-
ance with the Convention rights of Haysera Dz-
hemileva. Haysera Dzhemileva was illegally de-
livered to the Russian Federation, where he was
illegally detained in jail.

In May 2015, in response to a letter from the
Court, which reported that applications of the
Government in ‘Ukraine against Russia (III)’ is
identical to the application filed by defense in the
interests Haysera Dzhemileva, the Government of
Ukraine informed the Court that he wishes to act
as a third party on the side Haysera Dzhemileva
during the consideration by the Court of his indi-
vidual application. This action does not mean that
the Government refused the position to protect
the interests of Mr. Haysera Dzhemilova, as the
steps were designed to speed up its consideration
of individual application by the Court, given that
consideration of applications submitted under Ar-
ticle 33 of the Convention is longer.

On September, 24, 2015 at the official website
of the Court the decision of the Court on applica-
tion ‘Ukraine against Russia (III)’ N 49537/14 was
published. In this decision it was stated that this
case was removed from the Registry of the Court.

On August, 26, 2015 the Government of
Ukraine prepared and submitted to the Court new
inter-State application against the Russian Fed-
eration. New application relates to the claims of
Ukrainian Government on violation by the Russian
Federation of the rights of people living in the ter-
ritory of Donetsk and Lugansk regions granted by
the Convention, namely:

Article 1 (‘Obligation to respect Human Rights’);

Article 2 (‘Right to life’);

Article 3 (‘Prohibition of torture’);

Article 5 (‘Right to liberty and security’);
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Article 6 (‘Right to a fair trial’);

Article 8 (‘Right to respect for private and fam-
ily life’);

Article 9 (‘Freedom of thought, conscience and
religion’);

Article 10 (‘Freedom of expression’);

Article 11 (‘Freedom of assembly and associa-
tion’);

Article 18 (‘Limitation on use of restrictions on
rights’);

Article 1 (‘Protection of property’) of the First
Protocol to the Convention;

Article 2 (‘Right to education’) of the First Pro-
tocol to the Convention,;

Article 3 (‘Right to free elections’) of the First
Protocol to the Convention;

Article 14 (‘Prohibition of discrimination’) of
the Convention in connection with Articles 3, 5,
6, 8, 9, 10, 11 of the Convention, Articles 1, 2, 3
of the First Protocol to the Convention and Arti-
cle 1 (‘General prohibition of discriminatio’) of the
Twelfth Protocol to the Convention.

In this regard the Government of Ukraine high-
lights not only on the factual continuing violation
of the relevant rights but also stresses attention on
new methods of rights’ violation, severity of vio-
lation and systematic character of human rights’
violation by the state bodies of the Russian Feder-
ation on occupied territories of Donbas region.

To sum up, it is necessary to emphasize that the
Government Ukraine continues further daily work
to ensure protection of human rights in occupied
by the Russian Federation territory of the Crimea,
Donetsk and Lugansk regions. Ukraine was one
of the few states that requested the conventional
mechanism of inter-State application to the Court.
The Government of Ukraine continues to achieve
maximum efficiency in the work on collecting ev-
idence on violations by the Russian Federation of
citizens' rights to present its position in relevant
inter-State applications to the European Court of
Human Rights.
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CeBocthanosa H.I
Minicteperso FOctuiii Yrpainn,
Harionanbunit yuiBepenrer «Onecbka pUANYHA aKageMia»

3BEPHEHH{A 10 €BPOIIEMICHKOIO CYJY 3 IIPAB JIOJAVHIA,
AK MI3KHAPOJHO-IIPABOBUIT MEXAHI3M 3AXICTY
JEP#KABHIX IHTEPECIB YEPATHI

Amnoraris

JaHa craTTa DpUCBAYEHA XAapPaKTEPUCTUIl MiKIAEep:KaBHUX 3adAB JI0 €BPONENICBKOTO CyAy 3 IIpaB JII0-
OVHY, AK [IPaBOBOro 3aco0y 3axUCTy AepiKaBHUX iHTepeciB BiamoBimHOo no cratti 33 €BpomelicbKoi
KOHBEHIi] 3 3aXMCTy mpaB JIOAMHU Ta OCHOBOIOJOKHUX cBoOox. Ileit MexaHI3ZM 3aXUCTy OepsKaBHUX
iHTepeciB 3aCTOCOBYETHCA JO0 BMUIIAJKIB MOPYILIeHHA OJHIEI 3 JepsKaB-uJIeHIB II0JOKeHb 3a3HaudeHOol
Koupennii. OcobsuBy yBary y ILiifi cTaTTi IPHUIOiJIeHO HEIIOJAABHIM MidKIep)KaBHMM 3adABaM Y PALY
Yrpaian no €BpomeiicbKOro cyay 3 IpaB JIOAMHM, NOomaHuMM npotu Pociticbkoi Pepeparii, a came:
Yrpaina nporu Pocii, Ykpaina nporu Pocii (II), Ykpaina npornu Pocii (III), Ykpaina nporu Pocii (IV).
Koporkuit anasnia ¢gaxrtiB cupaB Ta moJsioskeHb KoHBeHII, HA HOPYIIEeHHA AKUX NOCUJIAETHCA y 3a3Ha-
YeHNUX CcHpaB YpAx YKpainu, TaKoK BUKJAJEHO y NaHiil pobori.

Karo4oBi cioBa: MiskIep:KaBHiI 3aABY, €BPOIENCHKNIL Cy ] 3 IIpaB JIIOAVIHY, IIPaBOBi 3ac00M 3aXMCTy AeprKaB-
HUX iHTepeciB, MIKJepsKaBHI CIIOPM, TepPUTOpiaibHA LiJiCHICTE.

CeBocthanosa H.JI.
MuHnucTepeTBO IOCTULNM Y KPaHBbI,
Hamyonanbgelit yHuBepceurer «Opecckrasd opuandeckad akageMud»

OBPAIIEHNE B EBPOIEMCEKNII CY] 110 IPABAM YEJIOBEKA,
KAK MEKJIYHAPOJHO-IIPABOBOII MEXAHI3M
SAIINTBI TOCYJAPCTBEHHBIX MHTEPECOB YRPAMHDI

AHHOTANUA

JlaHHasA cTaTbhdA MIOCBAIIEHA XapPaKTEPUCTUKE MEKIOCYAKapCTBEHHBIX 3adABJeHnii B EBpomeiickuii cyn
10 IpaBaM dYeJ0BEKa, KaK IIPaBOBOTO CPEJCTBA 3allUThbl MHTEPECOB TOCyAapCTBa B COOTBETCTBUM CO
craTtbént 33 EBpomnelickasd KOHBEHIMA II0 3all[UTe IpPaB YeJIOBeKa M OCHOBOIOJIOXKHBIX CBO0OOJZ. OTOT
MeXaHU3M 3aIUThl FOCYAapPCTBEHHBIX MHTEPECOB IPUMEHAETCA B CIydYadAX HAPYILIEHUA OOHUM U3 TOCY-
IpaTCcB-y4aCTHUKOB MHOJIOMKeHU yrasanHoit KousBernuun. Ocoboe BHMMaHME B JaHHOI paboTe ymeseHO
HEaBHUM MEJKTOCYIapPCTBEHHBIM 3adABJeHUAM lIpaBuTescbTBa YKpauHbl B EBpoOmeiicKkuUil cym mmo mpa-
BaM 4deJIOBeKa, nomaHmuM npotus Poccuiickoit Penepanum, a mMeHHO: YKpanuHa npotun Poccun, Yrpan-
Ha npotuB Poccun (1), Yxpamna nporus Poccun (III), Yrpanna nporus Poccun (IV). KpaTkui ananus
dakToB mes u nojoxxkeHuit KoHBeHIMM, HA HapyIIeHNe KOTOPBIX cChliaaeTcsa IIpaBUTeNIbCTBO Y KpauHbL,
TaKiKe MBJO0MKEHO B JaHHOI CTaThbe.

KaueBble ca0oBa: MEKIOCY/IapCTBEHHbIE 3asBJIeHNs, EBPONECKMUI CyI 110 IIpaBaM YeJIOBEKa, IPaBOBbIe
CpeJZicTBa 3alUThI TOCYAAPCTBEHHBIX MHTEPECOB, MEYKTOCYIaPCTBEHHbIE CIIOPhI, TEPPUTOPUAJbHAA 1I€JIOCT-
HOCTb.
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MAJOR TASKS AND PRINCIPLES OF LAND LEGISLATION AND LAW

Sydor V.D.
Chrnivtsi Institute of Law,
National University «Odessa Law Academy»

In the article major tasks and principles of land legislation and law are investigated. Land and legal rules
are aimed to create intolerance for violators of the land law, increase respect for nature and its resources.
Land legislation establishs behavior standards and attributs or prohibits certain actions, contributes to public
justice. Principles of the land legislation of Ukraine regulate the most important issues of the land policy and
in concentrated form reflect the socio-economic nature of the land relations. The essence of the principle of
combining the specific features of the land usage is a territorial basis, natural resource and the main asset
of the production. The principles can be divided into constitutional, general and special. Major principles for

formation of the land legislation and law are proposed.

Keywords: land relations, land legislation, land law, land recourses, rational land use, land protection.

kraine has enormous national wealth of

land, which can be a strong base for the
solution of socio-economic and political problems
in the country. That’s why today the most acute
problems are concentrated in the sphere of the
land relations.

Transformation of land relations, along with
the positive effect of the development of different
forms of land ownership, has found some danger-
ous trends in the national economy, which ignore
the role of the state. Acute problems of the irratio-
nal land usage, the question of the land taxation,
regulation of land relations in a market economy
pose new methodological, conceptual and theoret-
ical research tasks in the field of the land policy.
Under the new conditions, modern Ukraine needs
complete and effective land relations, formation
and regulation of which are the purpose of land
legislation. The concept of the objective and tasks
of the land legislation and law are sometimes are
clumped together. It is necessary to compare these
concepts and to determine the place of each of
them in the land legislation and law, as well as
implications of their development. Furthermore, in
the absence of a clear, systematic understanding of
the objective and tasks of the current land legisla-
tion and law it is important to analyze the existing
definition of the objective and tasks, to give their
classification and suggest precise formulation for
further development of the land laws [1, p. 19].

In the legal practice of creating laws that reg-
ulate the land relations after the adoption of the
Land Code of Ukraine, a trend appeared accord-
ing to which neither clear guidelines nor the ways
of achieving them were set to regulate the most
important of public land relations. Outlining the
scope of freedom of behavior of the land relations,
the mechanism of land legislation and law gives a
possibility to differentiate and integrate a variety
of interests in land purchase and the usage of their
useful properties which are formed in a society;
to resolve in a civilized way land disputes, to find
compromise in the process of solving conflicts. This
is the general social essence of the land law — on
one hand, while establishing the basic law of the
land rights and freedoms, the government gives
a possibility to act, and on the other — restricts
the freedom of the individual, setting the rules of
proper (or, conversely, improper) behavior. The

rights of citizens determine the meaning, content
and application of the laws, the activities of the
legislative and executive authorities, local authori-
ties and provide justice. The constitutional duty of
the legislative, executive and judicial authorities to
respect and ensure respect for human civil rights
is one of the most important legal principles to
protect them.

Land and legal rules are aimed to create intol-
erance for violators of the land law, increase re-
spect for nature and its resources. Land legislation
establishs behavior standards and attributs or pro-
hibits certain actions, contributes to public justice.

The correlation of the objective and tasks of
land laws and rights lies in the secondary char-
acter of tasks as to the purpose because tasks are
defined by and subject to objective laws of the
land. The task of the land legislation and laws is
one of the varieties of social problems of society.
Such tasks are aimed to achieve the goal of the
legal regulation of the land relations.

Determination of the main tasks of the land
legislation and law is a fundamental principle in-
sured by the Constitution. Today, the focus of the
legislator while determining objectives of the land
legislation is focused on protecting the individual,
his or her rights and freedoms, because accords
to the second paragraph of the Art. 3 of the Con-
stitution, the establishment of human rights and
freedoms is the main duty of the state [2].

Land legislation and law designed to ensure a
comprehensive approach to the regulation of the
public land relations to implement the rights of
citizens on the land.

The main objectives of the land legislation and
law are the creation of the necessary legal con-
ditions to maximize the fulfillment of interests of
the participants of the land relations, as well as
the regulation of land relations in order to create
conditions for sustainable usage and protection of
the land, equal development of all forms of the
land ownership and management, conservation
and restoration of the soil fertility, improvement
of the quality of the environment, protection of
the citizens, enterprises,institutions and organiza-
tions’ rights on the land. Norm driven identifica-
tion of the objectives of land legislation and law
plays a certain role in its building (the adoption of
new normlegislative acts and reviewing applicable
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ones), and more importantly, can be taken into ac-
count when interpreting its provisions if they are
not clear or ambiguous.

The task of the modern land law in accordance
with the second paragraph of Art. 4 of the Land
Code of Ukraine is to regulate the land relations
to ensure land rights of citizens, local communities
and the state, rational usage and protection of the
land [3]. It’s outlined in the second paragraph of
Art. 4 of the Land Code of Ukraine, the number of
tasks of the land legislation is unduly narrow.

Specifically, the task does not include the res-
toration of the land (although land legislation con-
tains many provisions clearly aimed at this task),
the task of ensuring environmental safety (al-
though most restrictions of rights to land guaran-
tee it) and others. Therefore, the tasks of the land
laws and rights can be defined as the regulation of
the land relations in order to create conditions for
sustainable usage and protection of the land, equal
development of all forms of land ownership and
management, conservation and restoration of soil
fertility, improvement of the environment, protec-
tion of citizens, enterprises, institutions and orga-
nizations on the land.

Ensuring rational usage of the land is done by
fixing the respective rights and responsibilities of
landowners and land users; combining measures of
economic incentives for the efficient land use and
measures of legal liability for violation of the land
management. Rational usage of the land is provid-
ed in a variety of ways: economic, organizational,
technical, legal.

Land legislation ensures only a general princi-
ple of the rational usage of the land, but not for-
mulated requirements, which ensure efficient us-
age of the land. Mishandling should be considered
the usage of the land, which leads to a reduction
or elimination of its beneficial properties.

The fundamental objectives of the land laws
and rights at the present stage of its develop-
ment are: the creation of the optimal conditions
for exercising the legal right of every citizen to
the land and the duty to protect the land as a
major national wealth, care for the land, a le-
gal provision to reduce the negative impact of
economic and other activities on state lands,
creation of legal conditions for the organization
and development of the land of education, as
well as the legal basis for the formation of the
land and legal culture, the definition of the legal
framework of public policies on land usage and
protection, providing a balanced solution of so-
cioeconomic problems, strengthening law in the
usage and protection of land.

Principles of the land legislation and law are
assumptions, principles and requirements set forth
by the Constitution of Ukraine, Ukraine HCC, laws
and other acts of land laws that are caused by the
needs of the social development, form the basis of
the land system of Ukraine, and are the basis for
the functioning and development of the land leg-
islation and focused on the tasks of land legislation
and law, which are required for both legisolative
and for judicial enforcement.

Principles of the land legislation and law per-
form the following functions: form the base of the
land policy, directly regulate the land relations,
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define the benchmarksof the land legislation de-
velopment, ensure the stability of the legal regu-
lation of the land relations. Principles of the Land
Legislation of Ukraine arising from general prin-
ciples of the law are of the fundamental impor-
tance; they regulate the most important issues of
the land policy and in concentrated form reflect
the socio-economic nature of the land relations.

Principles of Land Legislation characterized by
land and legal standards are enshrined in the fun-
damental law of the land acts of land and legal
norms, which is (or should be based) on all current
land legislation.

Principles of the land law are caused by the
common law doctrine of general and scientifical-
ly sound basic principles, assumptions that define
the characteristics of emergence, development and
operation of the Land Law and is the basis for the
development of the science of land law, embodying
values that contribute to justice and legal behavior
subjects involved in the land relations. In our opin-
ion, the principles of the land law relate to both
content and form, that they are a single entity,
and their separate study is allowed only in order
of the scientific abstraction, for the convenience
of the research of the specific problems, such as
problems of legal regulation. Principles of the land
law as a part of the basic principles of legal regula-
tion of the land relations are formed on the basis of
the provisions of the land laws. Anchored in acts of
the land laws, they become standards, principles,
ie legislative decrees that express and reinforce
the principles of the land law.

Given the importance of the principles of the
land legislation and law as the guiding principles,
we can assume that they are fixed primarily in
acts of the land legislation. The principles can be
divided into constitutional, general and special.

Constitutional principles are universal, in-
herent to all sectors of the domestic law; the
general principles are the result of the imple-
mentation of the constitutional principles. Con-
stitutional and general principles are reflected
in the land law, assuming the character and
content of the special land legal principles. De-
fining the directions of the legal regulation in
general, constitutional norms and principles are
establishing principles of law-making and en-
forcement outline the framework for designing
appropriate mechanisms at the same time.

The constitutional principles of land law and
legislation include:

1) the highest legal force of the Constitution of
Ukraine; the compliance of laws and other legal
acts with the Constitution,;

2) the direct effect of its provisions;

3) recourse to the courts to protect the consti-
tutional rights and freedoms of men and citizen,;

4) recognition of human life and health, privacy
and security as the highest social value;

5) the state's duty to ensure the rights and
freedoms of the person;

6) recognition of the land as a property owned
by the Ukrainian people.

As reproduced in art. 5 of the Land Code of
Ukraine and other acts of the land law, constitu-
tional principles are transformed into general legal
principles, which include:
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1) a combination of the specifics of the land
usage as a territorial basis, natural resources and
basic means of production;

2) ensuring equality of the land ownership
rights of citizens, legal persons, local communities
and the state;

3) non-interference by the state in the exercise
of their rights of possession by citizens, legal per-
sons and local communities, use and disposal of the
land, except as stated by the law;

4) ensuring the rational usage and protection of
the land;

5) guaranteeing the land rights;

6) priority of the environmental safety require-
ments.

The system of the special principles is struc-
turally built by the scheme of the land law. The
special land laws principles include:

1) the principle of ecological well-being of the
environment in the process of the land usage;

2) the priority of the interests of the Ukrainian
people as the subject of the land ownership;

3) efficient usage of the land;

4) state control over the land usage and pro-
tection;

5) division of the land by the intended purposes;

6) the normative establishing of the legal re-
gime of land appropriate categories;

7) priority of the agricultural land compared
with other types of lands;

8) the reality and guarantee of the rights of
holders to own land,;

9) a variety of the forms of the land ownership
and equality of their subjects;

10) the land existence in civil circulation;

11) paying for the land usage;

12) state regulation of the land relations;

13) protection of the rights and legitimate in-
terests of the land relations;

14) the stability of the land usage [4, p. 44-45].

The essence of the principle of combining the
specific features of the land usage as a territorial
basis, natural resource and the main asset of the
production, that land as an object of the land re-
lations is considered by the law not only as a basic
means of production and territorial basis, but also
as an element of the environment, which is insep-
arable from other natural resources.

Ensuring equality of land ownership rights of
citizens, legal persons and state — is one of the
independent principles. It is based on provisions
of the current legislation on the equal ownership
of the land. This means that the terms and the
way of the implementation of the owners’ rights
is the same for all subjects; their subjective rights
are protected equally. State’s noninterference in
the subjects’ exercise of the rights of possession,
disposal and usage of the land, except as provided
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by law — is the result of the democratization of
the land relations. Establishment of this principle
is associated with the expansion of the rights of
the land owners and land users, the development
of their independence.

Rights of the land owners and land users to
farm land are a guarantee that the state should
not interfere in the activities of carriers of land
rights to exercise their powers. Exceptions to this
rule are cases prescribed by the law. In particular,
the forced termination of land rights of an owner
or a land user while they violate the existing land
laws [5, p. 125].

The rational usage of the land requires the in-
terconnection to achieve the desired effect, which
is obtained from the economic exploitation of the
land at the minimal cost while maintaining and
improving the land during its usage. This principle
is closely and inextricably linked with such prin-
ciples as targeted land usage and stability, perma-
nence of the land rights.

Guaranteeing of the land rights is in the fact
that the Land Code provides guarantees of the
land ownership and land usage rights. Land rights
of subjects, as well as their guarantees are an-
nounced and ensured by the Constitution.

Formation of the land legislation and law should
be made on the basis of the principles that form:

1) the principle of the constitutional develop-
ment of the law of the land, which is that the
development of the legislation or other regula-
tions designed to regulate land relations should be
based on and in accordance with the Constitution
of Ukraine;

2) the principle of the priority of the legislative
regulation of land relations means that the original
land legal rules can be formed only by the laws;

3) the principle of continuity in the development
of the land law stipulates that the development of
the land laws should be done by the amendment
to existing legislation, rather than replacing them
with new legislation for the same subject of the
legal regulation;

4) organizing principle of the land law, which
involves the formation of the legislative blocks
for further integration into codified act that com-
pletes the process of the systematization of the
land laws;

5) the principle of land law development in ac-
cordance with the generally recognized principles
and norms of the international law based on the
constitutional provision on the recognition of the
existing international treaties ratified by the Su-
preme Council, is part of the national legislation of
Ukraine;

6) the principle of proper Legislative Drafting
suggests that the formation of the draft legislation
should be made on the scientifically accurate basis.
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Cumop BJI.
YepHiBeIbKMII PUANIHNI IHCTUTYT
HamnionassHoro yHiBepcurery «Opmecbka IOpUANYHA aKaeMid»

OCHOBHI 3ABJJAHH{ I ITPMHINIIN SEMEJBbHOI'O 3AROHOJABCTBA I IIPABA

Amnoraris

Y crarTi DOCTifyKeHO OCHOBHI 3aBIaHHA Ta IMPUHLINMIIM 3€eMeJIbHOTO 3aKOHOJABCTBA Ta IIpaBa. SeMeJbHO-
IpaBOBi HOpMM cHpAMOBaHI Ha (POPMYBAHHA HETEPIVMMOCTI [0 IMOPYIIHMKIB 3€MeJbHOIO 3aKOHOJABCTBA,
MigBUIEHHA I0Bary JI0 Ipupoau Ta ii pecypciB. 3eMesibHe 3aKOHOJABCTBO BCTAHOBJIIOE CTAHAAPTY IIOBEIHKN
abo 3abopoH#Ae neBHi Aii, cripuAe cycHiIbHOMY ITPpaBONOPAAKY. IIpUHIIMIIN 3€MeJIbHOTO 3aKOHOAABCTBA Y Kpainu
PeryJIol0Th HaOIBIT BaYKJIMBI MUTAHHA 3€MeJIbHOI ITOJIITUKY i B KOHIIEHTPOBAHOMY BUIJIAJNL BimoOpasKaioThb
COIiaJIbHO-EKOHOMIUHY HIPMPOAY 3eMeJsbHuX BigHOocuH. IIpmHnunm 6a3yroTbesa Ha HOENHAHHI 0cobJMBOCTEN
BUKOPMCTAaHHA 3eMJIi AK TepPUTOPiaJIbHOrO 0as3ucy, IPMPOJHOTO PECYPCY i OCHOBHOrO 3aco0y BUPOOHMIITBA.
IIi mpuHIMON MOXKYTH OyTM PO3MAiJieHI Ha KOHCTUTYIiHI, 3araJibHi Ta CIeliaJbHi. 3aIpOIIOHOBAHO OCHOBHI
OpuHIMINY (POPMYBAHHA 3€MeJIbHOTO 3aKOHOZABCTBA Ta IIPaBa.

Karo4doBi cioBa: 3eMesbHI BiJTHOCUHM, 3eMeJIbHE B3aKOHOIABCTBO, 3eMeJIbHE IIPaBO, 3eMeJbHI pecypcy,
palioHasbHe BUKOPUCTAHHA 3eMeJb, OXOPOHA 3eMeJlb.

Cumop BJI.
YepHOBUIIKMI IOPUANYECKUI MHCTUTYT
Hamnnmonaneraoro yausepcurera «Onecckad opuandecKkas akaaeMusa»

OCHOBHBIE 3AJAYN 1 TPMHOUIIBI SEMEJBHOTO
3AROHOJATEJLCTBA 1 ITPABA

AnboTanusa

B crarbe mccsieioBaHbI OCHOBHBIE 33Ja4y U IPUHIIUIIBI 3€MEJIbHOTO 3aKOHOIATEJIbCTBA U IIpaBa. 3eMeJJbHO-
IpaBOBble HOPMbI HAIIPaBJIEHbI Ha (POPMMPOBAHME HETEPIMMOCTY K HAPYIIUTEJAM 3€MeJIbHOTO 3aKOHOHa-
TeJIbCTBA, IIOBBIIIEH)E YBasKeHNA K IIPUPOJe U ee pecypcaM. 3eMeJbHOe 3aKOHOJATEJIbCTBO yCTAHABIIMBAET
CTAaHIAPTHl MOBEJEHUA UM 3alpelfaeT OIpelesieHHble IelICTBUA, CIIOCOOCTBYyeT OOIIeCTBEHHOMY IIPaBO-
nopAary. I[IpuMHIMIBI 3eMeJIbHOTO 3aKOHOATeJIbCTBA Y KPaMHbl PETyJIMPYIOT HamboJsiee BasKHbIE BOIIPOCHI
3eMeJIbHOM IIOJMTUKY M B KOHI[EHTPMPOBAHHOM BIJle OTPaskaloT COLMAJIbHO-DKOHOMUYECKYIO IIPUPOLY 3e-
MEeJIbHBIX OTHOIIeHMI. [IpyMHIMITEI OCHOBAaHbI Ha COYETAaHUY OCOOEHHOCTEN MCIIOIb30BaHIUA 3eMJIM KaK Teppu-
TOPUAJBHOTO 0asuca, IPUPOHOTO Pecypca ¥ OCHOBHOTO CPeJCTBA MPOU3BOICTBA. OTY HPUHIMIILI MOTYT OBITh
paszeJsieHbl HA KOHCTUTYLMOHHBIE, O0IMe U clenyaJjbHble. IIpeasosKeHbl OCHOBHbIE IIPUHIUIBI (DOPMIPOBa-
HUA 3eMeJIbHOTO 3aKOHOJIaTeJIbCTBA U IIpaBa.

KaioueBble cioBa: 3eMeJbHBIE OTHOIIIEHNUSA, 3eMeJIbHOE 3aKOHOATeJbCTBO, 3eMeJbHOe IIPaBO, 3eMeJIbHble
pecypcsl, paloHaJbHOE MCIIOJIb30BaHle 3eMeJlb, OXpaHa 3eMeJlb.
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CURRENT ISSUES ON THE FORMATION OF THE JUDICIARY IN UKRAINE

Slobodianyk N.S.
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Strategy analysis of judicial reform of authorities, as well as some other ways of its improvement gives us a
possibility to anticipate possible changes in the process of formation of the judiciaries. In view of recent de-
velopment of the reforms, questions of present interest are related to quality of justice, overall performance
of judicial authorities, as well as efficiency of each judge as a judicial power holder. At present, extremely im-
portant are questions concerning competent evaluation of judges, carried out to determine professional level
and skills of each judge, along with qualification of quality of justice in general. Among key aspects needed to
improve juridical branch and establish credibility of the justice, are questions of strengthening of the judicial
power authority, making it closer to public society and, at the same time, assuring principle of independence
to the full. Therefore, questions of formation of judiciary establishment with direct public involvement into
the process may be considered in the context of the changes implemented to the Constitution of Ukraine and

judiciary branch reform.

Keywords: judicial authorities, justice efficiency, competent assessment of judges, judge’s file, elective judiciary.

roblem formulation. At the present point of

time formation of Ukraine as sovereign, in-
dependent, democratic, social, and law-governed
state is accompanied by profound changes and
overall reforms induced by a desire to bring up to
date national legal system and its elements, bring
national legislation in compliance with internation-
al and European legal traditions, as well as create
most comfortable environment for maximum per-
formance of democratic institutions, close coopera-
tion of the state and public society.

Within the context of reform processes judicial
modernization is playing important part. It is fair
to mention, that most of the changes in judiciary
field are call of the times and aim at provision
of conditions for independent, just, unprejudiced
and unbiased court, along with assured access to
justice for natural and legal entities, favourable
conditions for full realization of rights for judicial
remedy, which undoubtedly aims at implementa-
tion of the supremacy of the law. Needless to say,
that creation of a court with maximum perfor-
mance is impossible without modern improvement
and democratic transition of an order for judi-
ciary establishment formation. Due to that fact,
there is a profound necessity for reasonable and
precise steps focused on regulation of the process
of judge's seat election and dismissal, particularly
but not exceptionally, confirm fundamental legal
principles for implementation of people’s right to
complete the judiciary at the level of constitutional
law of Ukraine.

Analysis of recent researches and publications.
Current issues on the formation of the judiciary
were analyzed by the following national and for-
eign scientists: V. Bernhem (B. Bepuxewm), V.S. Bi-
hun (B.C. Biryn), V.V. Dolezhan (B.B. HoJexan),
V.M.Campo(B.M.Kamno),S.V.Kivalov (C.B.Kisaios),
M.I. Koziubra (M.I. Koswobpa), V.V. Kopeichiko-
va (B.B. Koneitunkosa), D. Midora (. Minopa),
LM. Moskvich (JLM. Mocksuu), ILV. Nazarov
(IB. Hazapos), A.O. Selivanov (A.O. CesiBaHOB),
Y.Y. Polianskyi (¥O.€. ITonaucekuii), S.V. Prylutskyi
(C.B. Ilpunyusknii), L. Fridman (JI. Ppinmen),
B.A. Futey (B.A. dDyreit), and others.

Unresolved issues of the problem. Never the
less, it has to be mentioned, that the problem of

formation of the judiciary directly by the public is
not properly analyzed in general.

The purpose of the article. Discover several
current issues related to improvement of the ef-
fectiveness of the justice and strengthening of the
judicial power authority, including formulation of
perspectives to solve above mentioned problems
and analyze within the given context possibilities
of election of judges directly by the public.

Main material. Implementation of any judi-
cial reform is only justified with a single purpose
to have functional national system of justice, in
compliance with international and European legal
standards, which is able timely and sufficiently re-
act to social and economic challenges in the society.
There is a certain difficulty in solving the above
mentioned problems, caused by enormous num-
ber of concurrent issues, including necessity to
increase law effectiveness, establish credibility of
the justice, revision of powers, goals and functions
of the public within the process of implementation
of justice, concerning the structure and the logic of
its implementation, in particular.

All of the above mentioned, pretty much applies
to measures of judicial and legal reform, which
are implemented during the last years, considering
that re-thinking of general problems of formation
of the judiciary establishment, as well as introduc-
tion of fundamental changes in the field of judicial
and legal reform is accomplished with introduction
of the Law of Ukraine “On judicial system and
status of a judge” [1]. This in turn encouraged im-
provement of the legislation of Ukraine regarding
judicial system, core essence of which was incor-
poration of significant number of progressive stan-
dards to official Law of Ukraine “On judicial sys-
tem and status of a judge”. Those standards were
proven over time with practical usage and caused
a necessity to outline new framework for reforms.

With implementation of the Law of Ukraine “On
ensuring the right to a fair trial” [2], new set of
measures for improvement of national judicial sys-
tem was initiated, which included: implementation
of transparent and thoroughly regulated order for
appointment as a judge, introduction of the institute
of judge’s file, together with emphasis on the for-
mal nature of the role of the President of Ukraine
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in appointment of judges on five years’ period for
the first time, etc. Main focus of the above described
changes is directed to approach, when the career of
a judge actually depends on his objective virtues,
professional and moral standards.

As emphasized by the European Commission
for Democracy through Law (Venice Commission)
and Human Rights Directorate for The Director-
ate General of Human Rights and Rule of Law of
the Council of Europe in Joint Decision from 23rd
of March, 2015, by the number Ne 801/2015 [3],
for successful implementation of judicial reform in
Ukraine, which will comply with European stan-
dards, it is necessary to introduce changes to the
Constitution, in particular: it is required to suspend
the role of the Supreme Council of Ukraine, the
Verkhovna Rada, in appointment of the judge per-
manently or his dismissal; composition of the High
Council of Justice of Ukraine should be changed
in the manner to ensure that its prevailing part
or the majority will comprise of judges, elected by
their colleagues; power of the Verkhovna Rada to
remove immunities from judges should be termi-
nated, etc.

All of the above mentioned matters of the law
have caused whole new approaches in regards to
a problem of effective order of formation of ju-
diciary establishment, determination of content,
legal nature, properties, and classification char-
acteristics of possibility for direct engagement of
public information of the judiciary, in particular,
to choose on an elective post and revoke appoint-
ment of the local judiciary. This all leads us to the
necessity of profound and comprehensive investi-
gation of the role of elective judiciary in forma-
tion of judiciary establishment for the purpose of
further improvement of the order of formation of
the judiciary, legal regulation of rights of direct
engagement of public information of the judiciary
or creation of a model of its own to be used to elect
judges in Ukraine. Those measures will encour-
age an increase in law enforcement effectiveness,
transparency of justice and provision of assured
access to justice or right to legal assistance.

One of the distinct features of the Law of
Ukraine “On provision of right to a fair trial” is
also an introduction of the institute of judge's
files. Thus, according to the Art. 85 of the Law of
Ukraine “On the Judicial System and the Status
of Judges”, one of the milestones of the competent
evaluation of a judge is an analysis of judge's file
and an interview.

The analysis of improvement orders to the Art.
85 of the Law of Ukraine “On the Judicial System
and the Status of Judges” shows, that among other
measures, judge's file should include information
on results of the competent evaluation of a judge,
as well as periodic assessment for the whole du-
ration of his assignment on the position. However,
it should also be mentioned, that the institute of
judge’s file is new to our legal system, it is the con-
cept, which in general should represent efficacy
and productivity of each judiciary power holder's
professional activity. Thus, realizing public request
for the renewal of the legal system in particular
and judiciary establishment specifically, due at-
tention should be paid to the problem of keeping
of such a file on judges, synthesis and analysis of
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the information on judges, including development
of the order and methodology for judges’ qualifi-
cation assessment and the Procedure for holding
examinations, etc. Also, if stages of assessment in-
clude conduction of anonymous testing or analysis
of a dossier file and an interview with a judge, cor-
responding normative acts should be introduced to
control mentioned issues. Such ideas were already
introduced during the discussion in Ukraine Crisis
Media Centre on a topic of “Reform the Judiciary:
current situation and challenges” by the Head of
the High Council of Justice of Ukraine Igor Ben-
edisyuk and Serhiy Koziakov, Head of the High
Judicial Qualifications Commission of Ukraine [4].

In current version of the Law of Ukraine “On
the Judicial System and the Status of Judges” sig-
nificant attention is paid to the problem of judicial
independence (Art. 48, 49). For instance, among
everything else, article 48 of this Law points out,
that “judicial independence is provided with im-
munity and inviolability of a judge” [1].

This approach can be justified at the very least
by the fact, that following European values and
aiming at development in relevant direction, the
State should not only declare provisions of corre-
sponding international principles of law, but also
follow them, as independence of justice is not a
whim of the judges themselves, but a warranty to
ensure the supremacy of the law, legally protected
interests of persons and corporate entities, society
and the State at large.

Other sides, the principle of “inviolability of
a judge”, ensured by the legislation as a way of
provision of the independence of justice from the
State on national level, and should not be substi-
tuted for impudence or abuse of a position of a
judge.

At the same time, in p.58 of the Joint Conclu-
sion from 23rd of March, 2015, by the number
Ne 801/2015 expressed by the Venice Commission
and Human Rights Directorate (HRD) for The Di-
rectorate General (DG-I) of Human Rights and
Rule of Law of the Council of Europe in regards to
the Law “On judicial system and implementing of
changes to the law “On the High Council of Justice
of Ukraine”, it is pronounced, that in reference to
general inviolability of a judge, the Venice Com-
mission consistently speaks against assigning of im-
munities falling outside the limits of the functional
immunity. On top of that, the Venice Commission
on more than one occasion stated, that consent of
the Verkhovna Rada of Ukraine to cancel inviola-
bility of a judge is not appropriate decision to the
problem, as in this situation, political body will be
used to decide on the status of judges and their
immunity. As a result, competence of cancelation
of inviolability of judges should belong not to the
political body, as the Verkhovna Rada of Ukraine,
but to the truly independent judicial authority [3].

In efforts to bring the system of judicial au-
thorities, responsible for the formation of the ju-
diciary establishments in Ukraine, to international
standard in regards to representation of judges in
such authorities and the system of their election
on legislative level. The problem of election of such
authority members by judges was resolved to ex-
tend provided by the provisions of the Fundamen-
tal Law of Ukraine.
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In addition to all of the stated above, after the
analysis of provisions of the draft law of Ukraine
“On provision of right to a fair trial” Venice Com-
mission and Human Rights Directorate for The
Directorate General of Human Rights and Rule
of Law of the Council of Europe concluded, that
the most difficult problems, related to indepen-
dence of the judiciary authorities in Ukraine, lay
in constitutional provisions. For the successful im-
plementation of judicial reform in Ukraine, which
will comply with European standards, it is nec-
essary to introduce changes to the Constitution,
in particular: it is required to suspend the role of
the Supreme Council of Ukraine, the Verkhovna
Rada, in appointment of the judge permanently
or his dismissal; composition of the High Council
of Justice of Ukraine should be changed in the
manner to ensure that its prevailing part or the
majority will comprise of judges, elected by their
colleagues; power of the Verkhovna Rada to re-
move immunities from judges should be terminat-
ed; power of the President of Ukraine to form or
terminate courts should be removed from the Con-
stitution [3].

These days, among important issues raised by
scientists and public officials on improving of the
legal system and further improvement of the or-
der of formation of the judiciary, there are ques-
tions of necessity of dismissal of all the judges of
Ukraine and election of the new on the vacant
positions. Specifically, in Transient provisions of
the draft law of changes to the Constitution of
Ukraine, in the section of the system of justice it is
provided, that the powers of a judge, assigned for
the first time, before coming into effect of the law
of Ukraine “On implementing of changes to the
Constitution of Ukraine” (regarding the system of
justice), are terminated with the end of the term,
for which he was assigned on the position. Judges,
elected on the position permanently by the date
of coming into effect of the law of Ukraine “On
implementing of changes to the Constitution of
Ukraine” (regarding the system of justice), contin-
ue to exercise the powers till dismissal or termina-
tion of their authorities, by reasons determined by
the Constitution of Ukraine with due consideration
of changes implemented with the law of Ukraine
“On implementing of changes to the Constitution
of Ukraine” (regarding the system of justice) [5].

Overall, the Venice Commission approves the
draft law on changes to the Fundamental Law, in
particular, those concerning termination of powers
of the Verkhovna Rada of Ukraine to elect judg-
es, cancellation of probation period for newly ap-
pointed judges, removal of “violate an oath” from
reasons for dismissal of judges from positions [6].

At the same time, in regards to norms of the
draft law on dismissal of all of the acting judges,
it is important to point out, that dismissal of all
judges will not comply with European standards
and the principle of the supremacy of the law.

When speculating on usefulness of the re-elec-
tion of all judges with no exception, as it was
done in Bosnia and Herzegovina, for instance,
M. Kozyubra noted, that more useful is requalifi-
cation, rather than dismissal. The scientist states,
that it might be introduced to Transient provi-
sions, that everyone should be reassessed, as well
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as determine who will provide such a requalifica-
tion. According to his views, it is necessary to do
so, but not until new qualification requirements
for judges and for assignment to the positions in
the supreme authorities will be set specifically in
the Constitution [7].

At present moment of time, articles 88-89 of
the Law of Ukraine “On provision of right to a
fair trial” determine goals and order of periodic
assessment of judges and provide that results of
the periodic assessment may be considered during
approach to a problem of permanent election of a
judge or holding a competition for taking a posi-
tion in a respective court [2].

As mentioned by the representatives of the
Ukrainian Bar Association during the meeting of
discussion board “Effective justice”, held within a
framework the meeting named “Legal reform as
seen by a judge”, one of the approved draft laws
on the changes to Constitution in “Transient Provi-
sions” contains a mechanism of so called “judiciary
cleanup”. It provides three parts of reassessment
or examination of judges: professional, social, and
personal. It is also emphasized, that correlation be-
tween assessments, suggested to be introduced to
the Constitution, and assessment, which can start
in the soonest possible time as specified in the law
“On provision of right to a fair trial”, at this stage
is not determined [8].

For the purposes of changes, aiming at renew-
al of the judiciary and making it closer to pub-
lic, it is necessary, on the level of the Constitution
of Ukraine, secure people’s right to take part in
formation of the judiciary establishment. For this
purpose, it is necessary to refer to American expe-
rience. In this attitude, Daniel John Meador said,
that in the USA lawyers turn into judges in of
the four following ways: a) through assignment by
the Supreme Executive power, providing his can-
didacy was affirmed by the legislative authorities;
b) through selection by execution officer from the
list of several applicants, submitted by an inde-
pendent board; ¢) through general election process;
d) through election in legislative authority. At the
same time, time periods of the assignment of the
judges on positions varies considerably for differ-
ent systems, beginning with several years, e.g. four
or six, sometimes up to twenty or fifteen, and upon
condition of “proper behaviour” — “for lifelong pe-
riod” [9].

In general, there are three main methods of se-
lection of Supreme Court Justices, dominant across
the whole country: through competitive elections,
appointment by the Senate and The Missouri Plan.
Scientists agree, that more useful are elections of
judicial of the lower branch, than the Supreme
Court Justices [10].

Describing systems of judicial election William
Burnham says, that in many states elections of
judges are based on the concept that the judge,
as any other office holder, executing functions of
authority in democratic society, should respond in
front of a public [11].

Analyzing the judicial electoral process in dif-
ferent states of the USA for the period of several
years in a row, modern American scientists insist,
that review of recent election of judges shows he-
redity, slight changes, and considerable fluctua-
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tions, especially on the regional level. For instance,
voters continue regular support of all judges, rec-
ommended by existing system for assessment of
effectiveness of judicial activity (e.g., Alaska, Ari-
zona, and Colorado). Nevertheless, sometimes vot-
ers can refuse to support any of the candidates,
and in some cases they can vote for dismissal of a
judge from the judicial seat [12].

Conclusions and suggestions. Now it can be seen
that approach to “judiciary cleanup”, suggesting
dismissal of all of the judges, is unreasonable, as
first of all, above mentioned may lead to total im-
balance of the functions of judiciary power, in the
second place, have negative effect on the quality
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of the implementation of justice, as productivity of
justice administration requires knowing of not only
norms of substantive law but also norms of proce-
dural law, as well as awareness of their practical
application. In addition, it is worth mentioning, that
making judicial decisions requires moderation and
balance, not loud appeals and claims, or destructive
rushed decisions, and eliminates any possibility of
any form of pressure. In this perspective, it seems
productive to implement judicial elections, which
will benefit to, first, reform the judiciary in a dem-
ocratic way, and second, — removal of social ten-
sions, caused by permanently important questions
of judicial election and their dismissal from position.
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Caobomauur H.C.

Hanionansuuit yHiBepcurer «Onecbka I0pUANYHA aKaaeMia»
JEARI ARTYAJBbHI IMTAHHA ®OPMYBAHHA
CYAOJIBCBROT'O ROPIIYCY B YRPAIHI
Amnoranis

Amnajiiz cTparerii pedpopmMyBaHHA Cy[OBOI BIay Ta NeAKUX HAIPAMKIB ii BIOCKOHAJEHHA AO3BOJIAIOTH CIIPOT-
HO3YBaTV MOKJIMBI 3MiHN i B TOpAAKY (POPMYBaHHA CYAAIBCBKOTO KOPITyCy. ¥ CBITJI OCTaHHIX pedpopMalliitHmx
IIPOLIECIB aKTyaJbHMMM € NMTaHHA AKOCTI IIPaBOCYIJsd, ePEeKTMBHOCTI (DYHKIIOHYBaHHA CyZOBOi BJyamy Ta
MIPOAYKTMBHOCTI KOYKHOTO CyJiZii AK HOCiA cymoBoi Biaaay. Hapasi nuranHAa kBasihikaIliiiHOro OIiHIOBAHHSA CYIIiB
3 METOI0 BM3HAYEHH:A IpodeciiiHoro piBHA Ta KBaJidikalii KOKHOTO Cynni, a TAaKOK AKOCTI BiApaBJieHHA
IIPaBOCYAA B I[IJIOMY € AysKe aKTyaJbHMMM Ta II0TpeOyoTh yBaru. Cepel KIIOYOBMX aCIEKTIB BJJOCKOHAJIEHHSA
CYZOBOI BJIaM Ta yTBEPAKEHHS JOBIpM JI0 MPABOCYALA € MMTAHHA ITiIBUIIIEHHS aBTOPUTETY CyZOBOi Biaam, ii
HaOJIVPKEHHA [0 CYCHIJIbCTBa Ta OJHOYACHO MaKCUMAJBHOrO 3a0e3ledeHHA IPUHIUITY He3aJIesKHOCTI. Binrak,
INTaHHA (POPMYBaHHA CYIIIBCBKOIO KOPIIyCy Ta Oe3locepeHbOl ydacTi Hapoay y LIbOMY IIpoleci Moyke OyTu
PO3rIIAHYTUM y KOHTeKCcTi 3MiH 1o Korcturynii Yrpainm Ta pecpopmyBaHHI CynoBOi BiIamu.

Karo4oBi cioBa: cynoBa Biazia, epeKTMBHICTb IIpaBOCYAAA, KBaJlidpikallifiHe OIiHIOBAaHHA CYJJi, CyAIiBCbKe
JIochbe, BUOOPHICTh CYOMIB.
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HEROTOPBIE ARTYAJBHBIE BOITPOCHI
®OPMUPOBAHNS CYJEVCKOI'O KOPIIYCA B YKPAITHE

AnHOTaUA

Ananus crparernu pedopMUpoOBaHUA CyZe0HOM BJIACTU ¥ HEKOTOPBIX HAIIPABJIEHNII €e COBEPILIEHCTBOBAHUA
[I03BOJIAIT CIIPOTHO3MPOBATH BO3MOYKHBIE M3MEHEHNUA U B MOPAAKE (POPMUPOBAHUA CYIECKOro Kopryca. B
CcBeTe IOCJIeQHUX IIPOIIeCCOB PeOopMMUPOBAaHUA aKTYyaJbHBIMU ABJIAITCA BOIPOCHl KadecTBa NIPaBOCYINA,
3(pPeRTUBHOCTY (PYHKIMOHMPOBAHNUA CyIeOHOM BJIACTY Y IIPOM3BOAUTEJIBHOCTY KaKI0r0 CyIbY KaK HOCUTEe-
Ja cynebnoit Biactu. Ceifyac BOIPOC KBaJM(PUKAIIMOHHOTO OIEHMBAHUSA CYEN C IeJIbI0 OIpefesIeHNA IPo-
peCcCcrOHaNBHOTO YPOBHA U KBaJMQPUKAIMY KaXKJ0TO CYAbM, a TAaK)Ke KadeCTBa OTIIPABJIEHMSA IIPABOCYAUA B
LIeJIOM ABJIAIOTCA BeCbMa aKTyaJbHbIMU U TpebyiorT BHMMaHMA. Cpeny KJIOYeBbIX aCIEeKTOB COBEPIIEHCTBO-
BaHUA CyneOHOI BJACTU U YTBEPIKAEHMUA NOBEPUA K IIPABOCYAMIO SABJIAETCA BOIIPOC MOBBIIIEHNA aBTOPUTETA
cynebHOI BiacTy, ee TpUOJMIKEHNA K ODIECTBY M OJHOBPEMEHHO MaKCUMAaJbHOTO OOecIiedeHud IIPUHIINIIIA
HesdaBucuMocTy. [ToaToMy BOIpoch! (DOPMUPOBAHNA CYZIEMICKOTO KOPITyCa ¥ HEIOCPEeJCTBEHHOIO y4acTudA Ha-
polia B 3TOM IIpOIlecce MOKEeT ObITh PacCMOTPEH B KOHTEKCcTe umaMeHeHuit B KoHCTuUTyumio YKpauHbl U pe-
dopmupoBaHNy cynebHOI BIACTHA.

Kuarougesrble cioBa: cyzebHadA ByacThb, 3PPEKTUBHOCTD IIPABOCYUA, KBAMM(UKAIMOHHOE OIIEHVBAHUA CYIbH,
cyzeiicKoe IoCbe, BBIDOPHOCTD CY/eii.

UDC 343.13

REGULATIVE AND LEGAL INFLUENCE OF TERMS IN THE STAGE
OF PREPARATIVE AND ASSIGNMENT OF COURT HEARING

Soldatskyi V.V.
National University «Odessa Law Academy>»

The preparatory stage of production is independent of criminal proceedings in which the judge examines the
criminal case, the adequacy of reasons for the appointment of the court session, and solves issues related to
the preparation of the case for trial. At this stage of criminal proceedings, to date, there are some gaps that

can only fill regulations change legislation.

Keywords: preparative court procedure, court hearing, stages in criminal process, terms in criminal process.

tatement of problem in the general view

and its connections with important scien-
tific and practical tasks. Criminal and Procedural
Code of Ukraine essentially reformatted the stage
of court procedure preparation with the purpose
of justice performance at the base of competi-
tiveness and procedural equality of parties in the
criminal procedure. In this reason, the realization
of temporal aspects in competitive principles in
preparative court procedure needs the conceptual
research because the actions are made by judge at
this stage of criminal process are the guarantee,
validity, objectivity of a sentence that, certainly,
get a great importance for the parties of prose-
cution and defence. Judge appraises proves from
the point of view of their sufficiency for rendition
guilty or not guilty verdict in the future stage of
case consideration [1, p. 165].

It’s necessary to note, that during the competi-
tive principles, court must to create the correspond
conditions for performance procedural commit-
ments and realizing of given rights by parties and
to ensure the levels of procedural and legal oppor-
tunities of upholding and proof of own position in
criminal case to the members of process.

In the same time, the equal opportunity to par-
ticipate in the consideration of questions is solved
in the preparative of court hearing must be given
to the parties. Preparative procedure is the inde-
pendent stage of criminal process where the judge
checks the materials of criminal case about the exis-
tence of reasons for the assignment of court hearing
and solves the questions are connected with prepa-
ration of case to the court consideration (art. 314,
315 Criminal and Procedural Code of Ukraine).

At this stage it’s performance the activity by
judge which is directed to the defining the exis-
tence and absence of problems with the consider-
ation of the essence of criminal case. This activity
in correspondence to the central stage of criminal
process of court hearing is preparative, that’s why
it’s important to performance of the case without
unreasonable interruption as right realization of
every accused person into the reasonable time and
ensuring as fast access of complainant to justice. In
a way, it’s appeared the objective necessity of le-
gal regulation in the activity of judges in this stage
with the help of establishing in the statutes of the
law the terms of decision formulation and making
of procedural actions.
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Formulation of goals of the article (Task estab-
lishing). Preparative procedure — is the stage of
criminal process where: 1) the materials of criminal
procedure are checked by judge; 2) boundaries of
responsibility are defined; 3) existence or absence
of reasons for dismissing of criminal procedure;
4) checking abiding by the rules of judicial crim-
inal procedures; 5) using methods for preparation
of court hearing of case. By this, it’s necessary to
that at the stage of preparative procedure there is
not solving the question about proves of the guilt-
iness of accused person, this is in the competence
only of court and it’s decided in the follow stage —
stage of court consideration of case. According to
the statutes of criminal and procedural code, the
main purpose of this stage lays in the procedural
and organizational providing of court consideration
[2, p. 141].

Statement of the main material of research
with the modern groundings of received scien-
tific results. Stage of preparative procedure gets
the intermediate position between pre-court in-
vestigation in connection with which it has con-
trolling character and court hearing in connection
with which it has organizational character and also
services as ,procedural filter” — it’s appealed to
protect the court hearing from the: criminal proce-
dures which are created with violations of criminal
and procedural code or must be closed, accusa-
tion, petition for application of coercive measures
of educational character, petition for application of
coercive measures of medical character or petition
for release from criminal liability.

According to above said, at this stage judge
solves two groups of questions:

1) questions are connected with checking ma-
terial of criminal procedure; 2) questions are con-
nected with preparation of criminal procedure to
the court hearing.

It’s necessary to admit that court procedure in
the first institution starts with preparative court
hearing which is assigned not later than 5 days
after getting of accusation, petition for applica-
tion of coercive measures of educational charac-
ter, petition for application of coercive measures
of medical character or petition for release from
criminal liability (pt. 1 art. 314 Criminal and Pro-
cedural Code of Ukraine). It’s should be admit-
ted that Criminal and Procedural Code of Ukraine
of year 1960 was establishing the longer terms at
this stage of court procedure. In a way, according
to the pt. 241 Criminal and Procedural Code of
Ukraine, the case must be assigned to the consid-
eration not later than ten days but in the especial-
ly difficult case— not later than thirty days from
the day of its admission to the court. So, as we can
see, the legal statutes of the modern Criminal and
Procedural Code will fully encourage to the quick
and operative consideration of the case.

It’s necessary paying attention to the fact that
for today the illegal practice for the sending of in-
formational sheets to the lower levels courts came
to stay in Ukrainian court system. It continues its
existence despite of new Law adoption ,About
court structure and status of judges” which
doesn’t warrant such seals in the court of cassa-
tional institution. But courts pay great attention to
the understanding of legislation which is consisted
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in the instructional lists of their colleagues from
the higher courts. This situation is abnormal for
democratic and legal state.

After approving of new Criminal and Proce-
dural Code of Ukraine, Superior Specialized Court
of Ukraine by the questions of civil and criminal
cases, prepared dozen of such sheets which ad-
mit the list of violations in legislation of Ukraine
during performance of criminal procedure. In a
way, according to the Informational sheet of the
Superior Specialized Court of Ukraine ,,About the
order of court procedure performance due to the
Criminal and Procedural Code of Ukraine” Head
(Professional Judge who is the chef during joint
judicial proceedings or carries it out individual-
ly) gets the accusation, petition for application of
coercive measures of educational character, peti-
tion for application of coercive measures of medi-
cal character or petition for release from criminal
liability, the note about above said fact is made
into the court audit and about other materials are
given to the judge. Not later than five days after
getting to procedure accusation, petition for appli-
cation of coercive measures of educational charac-
ter, petition for application of coercive measures
of medical character or petition for release from
criminal liability, court approves the agreement
about assignment of preparative court hearing
where it admits the data, time and place of its per-
formance. In the same time with adoption of this
decision, court which will carry out the court pro-
cedure, in the case of necessity according to pt. 1
art. 320 Criminal and Procedural Code of Ukraine
may assign the substitute judge; the note about
this fact is made in the court audit [3].

In a way, it’s needed to pay attention about
the fact that this recommendation contradicts
to the pt. 314 Criminal and Procedural Code
of Ukraine, according which, five day count-
ing should be started not from the procedure
of concrete judge but from the getting of these
documents to court. In the same time, obliga-
tion to assign the statement about assignment of
preparative court hearing is not warranted by
the Art. 314 Criminal and Procedural Code of
Ukraine. According to Instruction about clerical
correspondence, in the regional court of gener-
al jurisdiction, after getting of material about
criminal procedure in the day of their finding
out, worker of court apparatus check out the
consistency of packages and envelopes and cor-
respondence of their addressing and then with
following to the rules of safety, he opens pack-
ages and envelopes, check out the correspon-
dence of applications to the inventory (existence
of adds to the documents), makes a registration
stamp of court on the right lower or other text-
free place where the data of materials getting to
the court and registration number in correspon-
dence with audit of input correspondence. In the
follows, these materials will be classified.

Along with this, it’s necessary to note that actu-
al Criminal and Procedural Code of Ukraine, above
said Instruction and also the Statement about the
automated system with circulation of court docu-
ments don’t warrant the term for solving questions
about consideration of such case by the concrete
judge.
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In our mind, such situation is the essential ne-
glect in the actual criminal and procedural leg-
islation of Ukraine and tells about the chance in
admitting of unpunished case of routine courts
employees of criminal cases production. In connec-
tion with this fact, we offer to add the Instruction
about clerical correspondence in the regional court
of general jurisdiction with the statement of follow
content: ,Court cases (materials of criminal pro-
cedure) must be registered in the audit of input
correspondence in the day of their getting by court
and not later than the next day after getting of
material, they should be included to the system of
document circulation of court for deciding of their
transferring to the in the correspond court”.

In a way the beginning of term counting should
be considered with the data of case registration in
the court office which is happened in the day of
materials getting by court. During this term judge
must make the decision. By this, the question
about the in-time registration has organizational
nut not procedural character. But impactful effect
of terms regulates the judge activity by the crimi-
nal case which is sent to court is possible only with
condition of distinct organization of court office.

In the scientific legal literature, about this reason
it’s expressed idea by S. Rozumov which is worth
of our attention. Scientist thinks that to the term
of preceding hearing which is admitted with pt. 1
art. 314 Criminal and Procedural Code, it’s includ-
ed not only making decision about the assignment
of preceding hearing but also its performance and
making decision in general during the preceding
hearing [4, p. 451]. Such idea seems us right and
proved from the point of view of legal regulation
in time of making decision in the stage of prepara-
tion and assignment of court hearing. At the same
time, strict construction of pt. 1 art. 314 of Criminal
and Procedural Code of Ukraine causes the con-
clusion in making only decision about assignment
of preceding hearing into the relation to preceding
hearing in-time which is admitted with this article.

This position of legislator doesn’t conform to
the assignment and role of procedural terms in
regulation of relationship at this stage of criminal
process of Ukraine. Encompassing by legal regula-
tion of making decision term by judge in the crim-
inal case which is sent to the court, is based on the
necessity of limitation of preparation and assign-
ment of hearing stage with temporal limit with the
purpose of activity ending at this stage.

Making decision by judge about the assignment
of preceding hearing ends this stage of criminal
process. It means, if the judge makes decision
about the assignment of court hearing without
performance of preceding hearing, so the activity
is carried out faster than with the assignment of
preceding hearing, because it stays on the term
admitted by the Law. In addition, the preceding
hearing is just a type of preparative order to the
court hearing, that’s why this stage doesn’t end
with its assignment. In connection with this, it’s
important that procedural terms which regulate
the judge’s activity in the stage of preparation and
assignment of court hearing, carry out the effec-
tive legal influence (in a way of limitation of this
activity with temporal limits) equally similarly on
both orders in purpose of court session. Consider-
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ing of above said, it’s appeared the necessity to
regulate court activity in the performance of pre-
ceding hearing with the help of limitation terms.
We offer to recite the pt. 1 art. 314 Criminal and
Procedural Code of Ukraine in the follow redac-
tion: ,,After getting of accusation, petition for ap-
plication of coercive measures of educational char-
acter, petition for application of coercive measures
of medical character or petition for release from
criminal liability not later than five days after day
of its registration in court and legally provided or-
der appoints preparatory court session in which
call participants of judicial proceedings.

The preceding hearing must be carried out in
the 10 days term after the day of getting materials
by court and in 5 days term in the criminal case
in connection with accused person who remains in
custody”.

It’s necessary to admit that in par. 17 p. 3 of
Informational list of Superior Specialized Court of
Ukraine ,, About order of carrying out of prepar-
ative court hearing according to the Criminal and
Procedural Coed of Ukraine” it’s not completely
decided the question about initial continuation at
a stage of preparatory court session of suppression
method as remaining in custody of accused per-
son. Considering the verdict of European Court of
Human Rights in the case ,,Kharchenko against
Ukraine” from 10 February 2011 (where it’s gen-
eralized the system disadvantages in Ukraine with
the art. 5 of European Court of Human Rights),
it’s necessary paying attention to the necessity
of: 1) 1) justification in the resolution of court on
purpose of business to consideration of the bases
for extension of term of the detention accused if
this decision was made by court and 2) indications
of concrete period of validity of the resolution in
this part (taking into account provisions of pt. 3
art. 331 of the Criminal Procedure Code of Ukraine).
Considering of said above it may be stated par. 4
and 5 p. 4 of sheet about content of motivation
and resolutely parts of the relevant resolution. It’s
also subject to the other methods to providing of
criminal procedure which will be active during the
court hearing.

Statement of judge about assignment of court
hearing has an important meaning for all court
investigation. The absence of procedural document
is admitted as essential violation of criminal and
procedural law which causes the canceling of ver-
dict. Term of making decision in the criminal case
which is warranted by law, regulates the activ-
ity of judge in a way of defining of its terminal
continuance. In essence, normative statutes outline
the term of judicial importance, legal procedural
activity in the stage of preparation and assignment
of court hearing and making any decision beyond
the scope of which will be violation of procedural
order in criminal law which is admitted by law.
From our point of view, that’s the reason of the
statement composing about assignment the court
hearing after finishing of terms which are war-
ranted by art. 314 Criminal and Procedural Code
of Ukraine, divests such document of procedural
character and testifies about its absence in crimi-
nal case. In turn, it’s admitted as essential violation
of criminal and procedural code which causes can-
celling of verdict.
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All above said testifies about the necessity of
consolidation in the pt. 1 p. 314 Criminal and Pro-
cedural Code of Ukraine of addition according to
which the making the decision by judge about the
assignment of court hearing after ending admitted
by pt. 1 art. 314 Criminal and Procedural Code of
Ukraine term causes this document such that has
no validity and testifies to absence in the resolu-
tion on purpose of court session. From our point
of view, such statement, first of all, will carry out
the activity of judges, performance of preventive
influence in the reason of the negative legal conse-
quences which come in connection with the termi-
nation of procedural terms, formulated in the form
of the offered sanction of a number of precepts of
law will focus judges in their activity on timely
(before adverse effects) decision-making in a stage
of preparation and purpose of court session.

According o pt. 2 art. 317 Criminal and Proce-
dural Code of Ukraine after assignment of case
to the court consideration, chief must provide the
opportunity to review materials of criminal case to
the participators of court hearing if they request.
It’s also necessary to note that legislator didn’t ad-
mit the term for performance of such power. Such
gap causes the interpretation and application of
standard of the specified article of the law. In con-
nection with this, it’s appeared list of questions:
in what time the party must or can examine the
materials of criminal case in case of satisfaction its
petition; whether there will be in violation of an
established period of purpose of criminal case to
hearing; what document and when the judge has
to grant to the party the specified right?

It’s presented that right of additional studying
of criminal case material which is given to the par-
ty, may be regimented with statutes of law. In our
mind, the term for realization of such law should
not exceed of 5 days. The party has a right to lodge
the petition about giving a term to the additional
studying the material of criminal case from the
day of getting of criminal case to the court before
the making decision by judge. In connection with
this, it’s necessary to recite the p. 2 art. 317 Crim-
inal and Procedural Code of Ukraine in the fol-
low edition: , After assignment of case to the court
consideration, chief must provide to the members
of court procedure the opportunity of additional
material of criminal case studying in term which
doesn’t exceed 5 days, it is given the correspond
decree if they lodge the petition. During studying,
members of court procedure have a right to make
necessary extracts and copies from materials”.

Regulation of judge activity in the stage of
preparation and assignment of court hearing is not
limited only with influence of terms of making pro-
cedural decision which is stated by law. After tak-
ing by judge the decree about assignment of court
hearing, its activity needed also the regulation in a
way of terms setting in the statutes of law which
define remoteness in time of the moment of the be-
ginning of court hearing. Court consideration should
be assigned not later than ten days after decree
about approving of its assignment (pt. 2 art. 316
Criminal and Procedural Code of Ukraine).

Establishing in law of beginning term in court
consideration encourages the speed of court pro-
cedure and has a purpose to the prevention of
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unreasonable interruption in beginning of con-
sideration of criminal case. Among other things,
statement is consolidated in the art. 316 Criminal
and Procedural Code of Ukraine and directed to
the providing of realization in requirement of p.
1 art 6. European conventions about protection of
human rights and main freedoms about the right
of every accused person to the case consideration
in reasonable time. By this, the existence of certain
gap of time allows the parties to prepare for court
hearing in time, think their position, if it’s nec-
essary, once again to study materials of criminal
case, to invite additional witnesses, to claim proofs
which can be provided in court.

Term of beginning of court consideration is
warranted by the pt. 2 art. 316 Criminal and Pro-
cedural Code of Ukraine and formulated in the law
in a way of admitting of maximal term of begin-
ning of court hearing. To the mind of H. Petrova
main feature lay in non-limitations in court right
of beginning of court consideration earlier than
their ending. In a way, the law regulated the court
activity is connected with obligation of court con-
sideration term which one sides ensures the mov-
ing of criminal case without unreasonable inter-
ruption, other sides provides the right of accused
person for protection because it allows to prepare
for the court hearing, to consider the position, to
coordinate it with the defender, to declare the pe-
tition for a call of additional witnesses, etc.

The term is predicted by the pt. 2 art. 316 Crimi-
nal and Procedural Code of Ukraine and warranted
by law in a way of admitting of minimal term. The
court hearing must not start earlier than ending
of said above term. Lineament of legislative reg-
imentation in such terms is their inability by the
persons who performance the procedure in court.
Such terms are special only for court procedures;
in pre-court procedure they are absent. With their
content they service to ensuring of member of
process rights but its adherence is provided with
severe procedural sanctions. Violation of this term
causes the unfavourable legal consequences be-
cause it’s a normative and legal term which was
formulated in the law as the proscription.

Conclusions are made as the result of research
and perspectives of follow prospecting in this
direction. Preparative procedure is the indepen-
dent stage of criminal process where judge checks
the materials of criminal case on the existence of
enough reasons for assignment of court hearing
and decides questions which are connected with
preparation of case to the court consideration. To-
gether with that, it’s exist the list of gaps in the
legal regulation of criminal process performance
at this stage; and with the help follow normative
statements, some of them may be filled:

1. We consider the necessity of adding Instruc-
tion about clerical correspondence in the regional
court of general jurisdiction with statute of fol-
low content: , Court cases (materials of criminal
procedure) must be registered in the audit of in-
put correspondence in the day of their getting
by court and not later than the next day after
getting of material, they should be included to
the system of document circulation of court for
deciding of their transferring to the in the corre-
spond court”.
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2. We offer to recite the pt. 1 art. 314 Criminal
and Procedural Code of Ukraine in the follow re-
daction: , After getting of accusation, petition for
application of coercive measures of educational
character, petition for application of coercive mea-
sures of medical character or petition for release
from criminal liability not later than five days af-
ter day of its registration in court and legally pro-
vided order appoints preparatory court session in
which call participants of judicial proceedings.

The preceding hearing must be carried out in the
10 days term after the day of getting materials by

1 (27.1) » december, 2015

139

court and in 5 days term in the criminal case in con-
nection with accused person who remains in custody”.
3. It is necessary to recite the p. 2 art. 317 Crim-
inal and Procedural Code of Ukraine in the fol-
low edition: ,,After assignment of case to the court
consideration, chief must provide to the members
of court procedure the opportunity of additional
material of criminal case studying in term which
doesn’t exceed 5 days, it is given the correspond
decree if they lodge the petition. During studying,
members of court procedure have a right to make
necessary extracts and copies from materials”.
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labour relations.

tatement of the problem. The ILO Declara-

tion on Social Justice for a Fair Globaliza-
tion of 2008 enshrines that social dialogue and the
practice of tripartism between governments and
the representative organizations of workers and
employers within and across borders is now more
relevant to achieving solutions and to building up
social cohesion and the rule of law through, among
other means, international labour standards. Ac-
cording to the provisions of the ILO Declaration
of 2008, practices of social dialogue and tripartism
can be recognized as one the most appropriate
methods for making labour law effective [1].

The Report on social dialogue under the ILO
Declaration on Social Justice for a Fair Global-
ization at the 102nd Session of International La-
bour Conference emphasized that even with the
continuing challenges, caused by economic crisis
national tripartite social dialogue has offered an
opportunity for consensus building and informed
economic and social policy-making in the last de-
cade. It has generated cooperation among the so-
cial partners, thus avoiding unilateral regulatory
action by States, and mitigated the negative im-
pacts of market-driven policies, thereby upholding
equity and social cohesion, and establishing con-
sensus-driven policies [2, p. 47].

The rules of labour law become more effective
if they are coordinated with representatives of em-
ployees and employers. Approval of legal acts on
labour and socio-economic issues by social partners
allows avoiding labour disputes, as the interests of
employers, employees and public authorities and
local governments are coordinated before they ob-
tain judicial power.

Law of Ukraine “On Social Dialogue in Ukraine”
established the mechanism for participation of em-
ployers’ and employees’ representatives in the pro-
cess of developing labour rules. This mechanism
runs through legal form of social dialogue, which
according to the provisions of current Ukrainian
legislation is called “conciliation procedures”.
Conciliation procedures are relatively new form
of social dialogue, which has been introduced in
Ukrainian legislation by the Law of Ukraine “On
Social Dialogue in Ukraine” [3].

Since the adoption of the Law of Ukraine “On
Social Dialogue in Ukraine”, the effectiveness
of the conciliation procedures remains low. This
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problem is caused by the lack of proper regulation
mechanism of conciliation procedures and reluc-
tance of lawmaking bodies to engage representa-
tives of employees and employers in the process of
development and adoption of legal acts.

Actuality of research on issues of legal regula-
tion of conciliation procedures is also determined
by the fact, that the draft Labour Code of Ukraine
Nel658 [4] adopted by the Verkhovna Rada of
Ukraine in the first reading, expands the scope
of conciliation procedures. In particular, the Draft
establishes mandatory participation of workers'
representatives in the process of adoption of local
legal acts of employers. However, the Draft does
not contain any provisions that would provide ad-
equate regulation of mentioned mechanism.

Analysis of recent researches and publications.
Theoretical and practical issues of legal regulation
of social dialogue have been developed in schol-
arly works of famous domestic and foreign scien-
tists, such as N.B. Bolotyna, LI. Borodyn, G.I. Ch-
anysheva, R.S Grynberg, K.N. Gusov, V.V. Lazor,
A.M. Lushnikov, M.V. Lushnikova, V.G. Rotan,
P.D. Pylypenko, SM. Prylypko, A.V. Smyrnov,
G.A. Trunova, O.A. Triukhan, V.F. Tsytulsksy,
S.Y. Chucha, N.M. Khutoryan, O.M. Yaroshenko,
V.V. Zhernakov and others. However, legal issues
of conciliation procedures haven’t been a subject
of special complex research and now are underex-
plored in domestic labour law science.

Emphasizing the unsettled problem. Accord-
ing to the Information of the Joint Representative
Body of Employers at National Level on the im-
plementation of the General Agreement on basic
principles of regulation and rules of socio-economic
policy and labour relations in Ukraine for 2010-
2012, as of July 1, 2011 only 25 from 188 legal acts,
supplementing the Tax Code, have been adopted
after conciliation procedures [5].

Given example proves non-effectiveness of
conciliation procedures in the mechanism of social
dialogue at the present time, which is caused by
multiple gaps in domestic legislation. Key weak
points of domestic labour legislation concerning
conciliation procedures are in the areas of trade
union rights, mechanism of conducting conciliation
procedures at local level of social dialogue.

The aim of the research is to define current sta-
tus and challenges of the development of domes-
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tic legislation on conciliation procedures between
parties of social dialogue, to develop propositions
on improvement legislation and provisions of the
draft Labour Code of Ukraine in this area.

The main material. Current domestic labour
legislation doesn’t provide a definition for the
term “conciliation procedures”. Article 8 of the
Law of Ukraine “On social dialogue in Ukraine”
only enshrines, that conciliation procedures shall
be conducted to consider the parties’ positions and
elaborate compromise concerted solutions in the
drafting of legislative and regulatory legal acts.
The order of conciliation procedures shall be de-
fined by the bodies of social dialogue of a respec-
tive level unless otherwise provided for by legis-
lation or collective agreements. Failure to reach a
compromise between the parties based on results
of the conciliation procedures may not constitute a
ground to prevent the work of the bodies of social
dialogue [6].

Analysis of the provisions of the art. 8 of the
Law of Ukraine “On social dialogue in Ukraine”
makes it possible to come to a conclusion, that con-
ciliation procedures shall be conducted only in pur-
pose of drafting of legislative and regulatory legal
acts. As it have mentioned, the order of conciliation
procedures shall be defined by the bodies of so-
cial dialogue of a respective level unless otherwise
provided for by legislation or collective agreements
according to the provisions of the art. 8,

Nevertheless, at the present time tripartite
bodies of social dialogue haven’t adopted any legal
acts on the mechanism of conciliation procedures
conducting. At the same time, only the General
Agreement on basic principles of regulation and
rules of socio-economic policy and labour relations
in Ukraine for 2010-2012 provides among other
collective bargaining agreements appropriate reg-
ulation of conciliation procedures. This shows that
the chosen by legislator approach to regulation of
conciliation procedures came short of expectations.

Conciliation procedures, according to the pro-
visions of the Law of Ukraine “On social dialogue
in Ukraine”, is one of the legal form of social di-
alogue. Legal forms of social dialogue are noth-
ing else but methods of collective labour rights
realization through mechanism of social dialogue
[7, p. 49]. In other words, it is possible to define
legal forms of social dialogue as established by law
or by social partners’ act mechanism of collective
labour rights realization.

It follows that every legal form of social dia-
logue should correspond to certain collective la-
bour right enshrined by law. However, the right
to participate in conciliation procedures prescribed
by Ukrainian legislation only for employers’ or-
ganization. According to p. 2 art. 18 of the Law
of Ukraine “On Employers' Organizations, their
Associations, and the Rights and Guarantees of
their Activities”, employers' organizations are em-
powered to examine draft laws and other regulato-
ry acts on issues relating to the rights and interests
of their members. Draft laws on the development
and implementation of state social and economic
policies, regulation of labour, social and economic
relations are submitting by central authorities of
executive branch considering proposals of employ-
ers' organizations [8].
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To the contrary, the Law of Ukraine “On Trade
Unions, Their Rights and Guarantees of Activity”
doesn’t prescribe the right for trade unions and their
associations to participate in conciliation procedures
[9]. Article 2 of The Labour Code of Ukraine also
doesn’t mention the right of employees to partici-
pate in conciliation procedures among other labour
rights of employees [10]. In this case it should be
mentioned, that labour legislation of the most states
of the former Soviet Union guarantees the right for
trade unions and their associations to participate in
the process of drafting legal acts. For example, such
right is enshrined in art. 11 of the Law of Russian
Federation “On Trade Unions, Their Rights and
Guarantees of Activity” [11], art. 270 of the Labour
Code of Kazakhstan [12], art. 6 of the Law of Belar-
us “On Trade Unions” [13].

At the same time, current Ukrainian labour leg-
islation contains provisions, which impose the obli-
gation for public authorities to conciliate provision
of their acts of social-economic issues with trade
unions and employers’ organizations. According to
the p. 3.11.4 of the Order On Filing of Normative
Legal Acts for State Registration to the Ministry of
Justice of Ukraine and their State Registration, in
the case when for state registration ministries and
other central executive authorities submit legal act
on the matters relating to social and labour sphere,
they also report on a form provided in Appendix
1 to this Order, with the addition of appropriate
supporting documents (letters, sheets of external
coordination, etc.), on the position of the autho-
rized representative of national trade unions, their
associations and authorized representative of the
national associations of employers to this Act and
on the work under their comments. The need to
consider these comments and suggestions is deter-
mined by ministries and other central executive
authorities that have developed this act [14].

According to the p. 2 of the art. 12 of the Law of
Ukraine “On social dialogue in Ukraine”, the Na-
tional Tripartite Social and Economic Council shall
perform advisory, consultative and coordinating
functions by means of elaborating a common stand
and providing recommendations and proposals of
the parties to social dialogue concerning: draft leg-
islative and other regulatory legal acts on social
and economic policy and labour; basic econom-
ic and social indicators of the draft State Budget
of Ukraine for a respective year; ratification by
Ukraine of the International Labour Organization
Conventions, interstate treaties, and the EU reg-
ulations on the matters related to the rights of
employees and employers.

Analysis of the provisions of art. 12 of the Law
of Ukraine “On social dialogue in Ukraine” makes
it possible to come to the conclusion, that concilia-
tion procedures at national, sectoral and territorial
levels of social dialogue should be mainly conduct-
ed through bodies of social dialogue.

Another conclusion arises from the previous
one. According to p. 3 art. 4 of the Law of Ukraine
“On social dialogue in Ukraine”, to participate in
collective bargaining on the conclusion of collective
agreements, in tripartite or bipartite bodies, and in
international activities, a composition of subjects
of the trade union party and the employers par-
ty shall be determined by representative criteria.
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Consequently only trade unions and employers’ or-
ganizations are recognized as representative in ac-
cordance with requirements of art. 6 of the Law of
Ukraine “On social dialogue in Ukraine”, are em-
powered to participate in conciliation procedures
at national, sectoral and territorial levels of social
dialogue.

Provisions of the draft Labour Code of Ukraine
are of profound interest for research of conciliation
procedures. The rules of draft Labour Code pro-
vide employer the right to adopt local normative
acts. In modern legal literature, local normative
acts are regarded as an independent form (source)
of labour law [15, p. 136]. Thereby, local normative
acts of employer can be a subject of conciliation
procedures.

According to p. 3 art. 12 of the draft Labour
Code of Ukraine, if a collective agreement is not
concluded, the issues that must be settled by it
in accordance with the requirements of this Code,
should be regulated by normative act of employer.
This act should be approved by an elected body of
local trade union organization (trade union repre-
sentative). In case of the absence of the local trade
union organization, a normative act should be ap-
proved by freely elected for collective bargaining
representatives (representative) of employees.

Approving of legal acts of employer by trade
unions and other employees’ representatives can
be regarded as conciliation procedures. This point
of view is also proved out by the fact, that the
Draft separates cases of approving local acts and
cases of conducting consultation on legal act.

At the same time, provisions of the draft La-
bour Code do not provide clear mechanism for re-
alization of the right of employees’ representatives
to approve local acts of employer. In our opinion,
it would be appropriate to include into the Draft
provisions defining the procedure for submitting
the local act to employees’ representatives for ap-
proval, terms of such approval, legal consequences
for violation of this procedure.

Conclusions. Undertaking study allows for the
conclusion following conclusions:

- conciliation procedures can be defined as a le-
gal form of social dialogue in the workplace, which
is conducted to consider social partners’ positions
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and elaborate compromise concerted solutions in
the drafting of legislative and regulatory legal acts
mainly through bodies of social dialogue;

- the subject of conciliation procedures at na-
tional, sectoral and territorial level of social dia-
logue are provisions of legal acts on the matters
relating to social and labour sphere; the subject of
conciliation procedures at local level of social dia-
logue are only local normative acts of employers;

- the right to participate in conciliation proce-
dures at national, sectoral and territorial level of
social dialogue is guaranteed only for those orga-
nizations of employers and employees, which can
be recognized as representative in accordance with
requirements of art. 6 of the Law of Ukraine “On
social dialogue in Ukraine”; this right can be exer-
cised at the present time mainly through partici-
pation in activity of social dialogue bodies.

In our opinion, for development of conciliation
procedures legal regulation it would be appropriate:

- to supplement the Law of Ukraine “On Trade
Unions, Their Rights and Guarantees of Activity”
by the provisions similar to those of the Law of
Ukraine “On Employers' Organizations, their As-
sociations, and the Rights and Guarantees of their
Activities”, which guarantees the right to partici-
pate in conciliation procedures;

- to amend art. 12 of the draft Labour Code of
Ukraine by adding the following: “An employer
shall provide a draft local normative act in writing
for the consideration to elected bodies of local trade
union organizations, freely elected employees’ rep-
resentatives. If there are several local trade union,
acting at the enterprise, employer shall provide a
draft local normative act to all local trade unions.
Trade unions are empowered to create joint com-
missions to participate in conciliation procedures.
Authorized employees’ body shall consider a draft
local normative act within 3 working days. Viola-
tion of conciliation procedure leads to invalidity of
local normative acts.”

- to amend p. 4 art. 8 of the Law of Ukraine
“On social dialogue in Ukraine” by adding the fol-
lowing: “Legal and other acts regulating labour re-
lations shall adopt only after conciliation of their
provision with representative parties of social dia-
logue of certain level”.
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ITPABOBE PEI'YJIIOBAHH{ Y3IOJAMRYBAJBHIX ITPOLHENYP:
CYYACHUI CTAH TA IEPCHEKTUBM PO3BUTKY

Amnorarisa

Y crarTi pmocyaimsKkeHO IPOOJIEMHI aCHeKTM IIPaBOBOTO PEryJIIOBaHHA Y3TOMKYBAJIbHUX IIPOLEAYP AK
oprazisaniriHo-npaBoBoi popMM COIiasIbHOTO AiaJsiory y cdepi npamni. Busnaueno ocobsmBocTi IpoBeLeHHA
Y3roJKyBaJIbHIX IIPOIeNYyP Ha PiBHMX PIBHAX coLiaJibHOrO fgiaJjory y cdepi nparii. [IpoanasizoBano HeLOTIKY
YYHHOI'O 3aKOHOJABCTBA, AKVM 3MiJICHIOETHCS PeryJIoBaHHA y3TOIKYyBaJbHUX Ipouenyp. JociuimkeHo 1mo-
JIO}KeHHA IpoeKTy TpynoBoro Kojekcy Ykpainu, AkuMu IependadeHO IPOBENEHHA y3TOAKYBaJIbHUX IIPO-
Heayp Opu NPUAHATTI JIOKAJbHMX HOPMAaTMBHUX aKTiB poboromaniii. Po3pobisieHo mpormoswmirii 1110710 BIO-
CKOHAJIEHHA YMHHOT'O BITYM3HAHOIO TPYLOBOTO 3aKOHOIABCTBA Ta IIOJIOKEHb IIPOEKTy TPYyIOBOTO KOJLEKCY
Yxpainn y nanin cdepi

KarouoBi cioBa: y3romxyBaJibHI IIPOLIEIypPM, COLAJbHMII MIiaJjor, colliajbHe ITapTHEPCTBO, OpraHisalliiiHO-
IpaBoBa (popMa COLIaJIbLHOTO AiaJIory, KOJIEKTUBHI TPYIOBI BiTHOCKHIL.
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ITPABOBOE PEI'YJINPOBAHNE COI'VIACUTEJBbHBIX ITPOIENYP:
COBPEMEHOE COCTOAHME U INEPCIIERTUBbI PASBUTIA

An"oramnus

B crarpe mccienoBanbl npobieMHbIE aCHEKThI IIPABOBOIO PETYJIMPOBAHUA COIJIACUTEJIbHBIX IIPOIEeAypP Kak
OPraHM3aIMOHHO-IIPABOBOM (POPMBI COLMAJBHOIO Amajora B cdepe tpyna. OnpeneseHbl 0cCOOEHHOCTH IIPO-
BeJIeHMA COIJIACUTEJIbHBIX IPOLieyp Ha Pas3HBIX YPOBHAX COLMAJBHOTO amajora B cdepe Tpyna. IIpoana-
JIM3MPOBAHbl HEJOCTATKM JeVICTBYIOIET0 3aKOHOMATEeJbCTBA, KOTOPBIM OCYIIECTBJIAETCA PEeryJupoBaHNe
COIJIACUTEeJIbHBIX Iporenyp. VlccaenmoBaHbl IOJIOMKEHMA IIPOeKTa TpPynoBOro Kojekca YKpauHbI, KOTOPBIMU
IpeSyCMOTPEHO IPOBefeHNe COTJIAaCUTEJbHBIX IPOLeAyp HpM NPUHATUM JIOKAJbHBIX HOPMATMUBHBIX aKTOB
paboromarenu. PazpaboraHbl IpeIosKeHNA 110 COBEPIIIEHCTBOBAHMIO AEVICTBYIOUIET0 OTE€YECTBEHHOIO TPYI0-
BOTO 3aKOHOJATEJIbLCTBA U IOJOKeHMII mpoekTa TpynoBoro Kojekca YKpamrHbl B JaHHON cdepe.

Karo4geBrble cjioBa: COrjlacuTeJIbHbIE IIPOIENYPHI, COIMAJbHBIN AMAJOr, COLMaJIbHOEe TapTHEPCTBO, OpraHusa-
LMOHHO-TIPaBOBaA (popMa COIMAJILHOTO MAJIOTa, KOJJIEKTYBHbIE TPY/IOBbIE OTHOIIIEHNA.
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SOME ISSUES CONCERNING THE CONCEPT
OF A “REASONABLE DOUBT” IN CRIMINAL PROCESS

Stepanenko A.S.
National University «Odessa Law Academy»

The article is devoted to the research of standards of proof, especially beyond reasonable doubt. Based on
the analysis of the scientific literature and legislation United Kingdom, the United States and the European
Court of Human Rights had found the basic standards of evidence that are used by the courts in the admin-
istration of justice. The author, also, highlighted some problems determining the standard of proof “beyond
a reasonable doubt”. The main areas of application of the standard were outlined in the cases studied as well
as in the criminal process of Ukraine. The author revealed particular issues of defining standard of proof
“beyond reasonable doubt” and emphasized guidelines of its application in concerned cases and in criminal

procedure of Ukraine as well.

Keywords: proving, burden of proof, standards of proof, beyond a reasonable doubt.

he Criminal Procedural Code of Ukraine

in 2012 (CPC), in contrast to the Criminal
Procedural Code of Ukraine 1960 in the Art. 17
enshrined the presumption of innocence and con-
clusive proof of guilt, thus duplicating the content
of the Art. 62 of the Constitution of Ukraine and
somewhat legislatively expanded its meaning by
including the provisions concerning the proof of
guilt beyond a reasonable doubt, which are not
typical for the domestic legal system. The legisla-
tor by including in the Art. 17 of the Criminal Pro-
cedural Code of Ukraine the requirement for proof
of guilt of a person by the prosecution to a certain
level, or possibly at “reasonable doubt” does not
define the term, and none of the article refers to
it. However, the presence or absence of reasonable
doubt in the mind of a judge or a jury is a decisive
factor when deciding on the guilt of a person. Give
the above, it seems reasonable to attract attention
to the analysis of this issue.

The term “beyond a reasonable doubt” is a com-
ponent of the broader scope of the concept - “stan-
dard of proof”. This phenomenon is reflected in
the legal systems of England, the U.S., Canada and
the European Court of Human Rights (Court). The
Court and the European Commission on Human
Rights (Commission) has repeatedly noted the ab-
sence of sufficient evidence that would be “beyond
reasonable doubt” confirmed the circumstances
specified in the applicant's complaint as one of the
grounds of absence of violations of the Convention
for the Protection of Human Rights and Funda-
mental Freedoms (Article 3) by the Ukraine [4].

The formula of proof “beyond reasonable
doubt” can be traced back to The Greek Case.
There, the Commission pointed out that “it must
[..] maintain a certain standard of proof, which is
that in each case the allegations of torture and
ill-treatment, as breaches of Article 3 of the Con-
vention, must be proved beyond reasonable doubt.
A reasonable doubt means not a doubt based on a
merely theoretical possibility or raised in order to
avoid a disagreeable conclusion, but a doubt for
which reasons can be given drawn from the facts
presented” [5].

The Commission reiterated this standard in its
report in Ireland v. United Kingdom. When that
case went on to the Court: “the Court agreed with
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the Commission’s approach regarding the evidence
on which to base the decision whether there has
been violation of Article 3 To assess this evidence,
the Court adopted the standard of proof “beyond
reasonable doubt” but added that such proof may
follow from the coexistence of sufficiently strong,
clear and concordant inferences or of similar unre-
butted presumptions of fact” [6].

Moreover, the Court adopts the standard of
proof “beyond reasonable doubt” as the standard
of proof in the consideration of complaints. How-
ever, this approach to the assessment of evidence
and the proof of guilt is not an invention of the
Court, as it states in his decisions. The Court has
never aimed to borrow an approach to this crite-
rion, which is used by domestic judicial system —
this criterion, when used by the court, has inde-
pendent value [7].

The origins of the concept of “beyond reason-
able doubt” is the common law of England, where
it began to be used by the courts in the adminis-
tration of justice, since the end of the XVIII cen-
tury. James Q. Whitman suggests in his research
that Medieval church lawyers were especially fas-
cinated by the dangers of judging, to which they
devoted considerable attention. As they saw it, any
sinful misstep committed by a judge in the course
of judging “built him a mansion in Hell,” and rules
had to be developed to shield judges from the
consequences of their own official acts. This was
especially true any time a judge imposed “blood
punishments” — that is, execution and mutilation,
the standard criminal punishments of pre-nine-
teenth-century law.

And when it came to inflicting blood punish-
ments, premodern Christian theology turned in
particular on the problem of “doubt.” Doubt about
the facts presented a real danger to the soul of
the individual judge. Doubt was the voice of an
uncertain conscience, and in principle it had to be
obeyed. Such was the rule laid down in particular
by the standard “safer way” school of Christian
moral theology, which grew up during the central
Middle Ages: “In cases of doubt,” as the safer way
formula ran, “the safer way is not to act at all.” For
Christians living in an age of fear and trembling,
any “doubtful” act was full of danger, and this
applied to judging just as it did to all other acts
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involving the individual conscience. As a typical
French “dictionary of conscience” explained the
standard Christian law in the eighteenth centu-
ry, “In every case of doubt, where one’s salvation
is in peril, one must always take the safer way.
.. A judge who is in doubt must refuse to judge.”
A judge who sentenced an accused person to a
blood punishment while experiencing “doubt”
about guilt committed a mortal sin, and thus put
his own salvation in peril.

The story of the reasonable doubt rule is simply
an English chapter in this long history of safer way
theology, a history in which Christian theologians
worried for centuries over the nature of judging,
over the problems of doubt, and over the dangers
of what a famous seventeenth-century English
pamphlet called “the Guilt of Blood” [12].

Contemporary British lawyers, by referring to
the “standard of proof”, understand it as a de-
gree of certainty that must be reached by the side
which bears the burden of proof [13, p. 448]. Brit-
ish lawyers link the standard of proof to the pro-
cedural institution of the “burden of proof”. Party
shall provide judges with an evidence in support
of its position, and such evidence must convince
the court of its reliability for a given standard (de-
grees), which is set depending on the form of legal
proceedings [9, p. 53-54].

It is established that for the prosecution (in
criminal cases) the standard of proof is “beyond
reasonable doubt”, and in civil cases - “balance
of probability”, which is treated in judicial de-
cisions, as “more likely than not”. This provision
was first ruled in Woolmington v DPP in 1935,
where court found that: 1) the burden of proving
the guilt of the accused lies with the prosecution,
calling it “the golden thread running through all
of the criminal proceedings in England” and, 2)
the defendant is entitled to acquittal if there was a
reasonable question from the evidence submitted
either by the prosecution or the defense [14].

Common law of England had huge impact on
the U.S. law system, thus there are also provisions
regarding the standards of proof. However, unlike
England the U.S. law the third standard, “clear
and convincing evidence”, which occupies an in-
termediate position between the relatively “weak”
standard — “preponderance of evidence” and
“high” — “beyond a reasonable doubt” and is used
in several types of civil claims, including adminis-
trative hearings, habeas corpus, and some fraud
claims. In these cases, the plaintiff must prove not
merely that his version of events is “more like-
ly than not” true. Rather, plaintiffs who face a
“clear and convincing evidence” standard must
prove that it is “substantially more likely than not”
their claims are true. However, the “golden grail”
of these standards is the standard of “beyond rea-
sonable doubt”.

In accordance with the requirements of the
criminal procedural legislation of the U.S. the
prosecution should bear the burden of proving the
charge, namely the prosecutor must provide evi-
dence of the guilt of each of the charges, and then
convince a jury beyond a reasonable doubt that
the accused is guilty on each count. The defense/
defendant may be either an active party in the
proceedings — summon “their own” witnesses to
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testify, provide the court with the evidence and
documents, or to take a passive role and just to
cross-examine the witnesses.

The U.S. Supreme Court in 1970 in the case
of In re Winship pointed out that the use of the
practice of the standard of proof “beyond reason-
able doubt” reflects the long history of justice and
is one of the components of a fair trial. The U.S.
Supreme Court ruled that due process requires
both federal and state prosecutors to prove ev-
ery element of a crime beyond a reasonable doubt.
According to the Court, “The reasonable doubt
standard is bottomed on a fundamental value de-
termination of our society that it is far worse to
convict an innocent man than to let a guilty man
go free” [8].

However, the meaning of this standard and,
more importantly, the question whether the stan-
dard needs to be clarified to the jury by the judg-
es is still open. There is no consensus among US
courts, either at the federal level or at the state
level. Many appellate courts insist that trial judges
should not define “beyond reasonable doubt” stan-
dard for jurors in their instructions. At least ten
states now hold this view. In some (such as Okla-
homa), if a judge offers a jury any explanation of
what reasonable doubt is, this is automatic grounds
for reversing a conviction [10]. By contrast, anoth-
er fifteen states require judges to define “beyond
reasonable doubt” standard for jurors. We see the
same confusion at the federal level. Four of the
eleven U.S. circuit courts require a definition; fail-
ure to give one being grounds for reversal. Most of
the rest hold that judges needn’t define rational
doubt [11, p. 47-48].

Nonetheless, the courts give such explanations
to the jury. Courts of First Instance interpreted
“reasonable doubt” in different ways:

1) a doubt that would cause prudent people to
hesitate before acting in a matter of importance to
themselves;

2) a doubt based on reason and common sense;

3) a doubt that’s neither frivolous nor fanciful
and that can’t be explained away easily;

4) substantial doubt;

5) persuasion to a reasonable or moral certainty;

6) doubt beyond that which is reasonable; about
“7S on a scale of 10” (rejected by the appellate
court);

7) when the “scales of justice are substantially
out of equipoise” (rejected by the appellate court)
[15, p. 457].

Given the above, it can be concluded that the
American and British system of justice consid-
er the standard of proof as the level of evidence
which must be reached by the sides during alle-
gations. Depending on the form of legal proceed-
ings (whether criminal, civil or administrative) the
party is the subject to different requirements of
proving statements upon Court and the burden of
proof lies differently with the parties.

It should be noted that there is no consensus on
the definition of “proving” among scientists. One
group of authors [16, p. 21-22; 17, p. 18] distin-
guishes the collection of evidence (cognitive and
practical activities) and evidence (as justification,
as rational and practical activity), another group
of authors [2, p. 237; 18, p. 247-248; 19, p. 298;
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20, p. 156-158] justifies the dual understanding of
proving: 1) as collection, verification and evalua-
tion of evidence, and 2) as an argumentation. In
this connection authors distinguish the burden of
proof (Art. 92 of the Criminal Procedure Code of
Ukraine), and the burden of proving of circum-
stances of the criminal proceedings.

In criminal proceedings the burden of proof lies
solely with the prosecution, to prove of the case
and convince jury of the defendant's guilt “beyond
reasonable doubt” and is one of the guarantees of
justice, which proclaims “it is worse to condemn
an innocent man than to allow the guilty to escape
punishment”.

To sum up, it can be noted that the standard
of proof “beyond reasonable doubt” firstly, has
an ambiguous meaning and contains some objec-
tive criterion for judgment but assumes inher-
ently subjective component of “reasonable doubt”
which is based on the prudence of the judge or
the jury and their common sense and life expe-
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rience. Secondly, establishes a direct requirement
to acquit a defendant if there is a “reasonable
doubt”. This requirement specifies the Art. 17
Code of Criminal Procedure, that the only “rea-
sonable” doubts as to the proof of guilt shall be
interpreted in favor of a person and such doubts
that can arise only on the basis of the analysis of
the evidence, or the lack of it. Thirdly, the stan-
dard of proof “beyond reasonable doubt” sets the
required level of sufficiency of the evidence for
the courts and jury’s decision-making. Fourth, it
establishes an additional requirement for making
a court acquittal and/or a conviction, and, fifthly,
it’s one of the manifestations of the competitive
nature of the criminal process in Ukraine, where
the prosecution must prove its position and leave
the court with no reasonable doubt, and the de-
fense is trying to refute prosecutor’s claims by
either 1) producing evidence that can raise such
doubts, or 2) producing evidence discrediting
charges.
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ORPEMI ITPOBJIEMI, ITIOB’A3AHI 3 ROHIEIIIIECIO
“PO3YMHIII CYMHIB” B KPMIMIHAJIbHOMY ITPOIIECI

Amnoranis

CraTTsa npucBAYeHa NOCIIAKEHHIO CTaHAapTy JOKa3yBaHHA “Io3a po3yMHuM cyMHiBoM”. Ha ocHOBI aHaJi3y
HAYKOBOi JiiTepaTypmu Ta 3akoHogaBcTBa Besamkobpwuranii, CIITA, a Takosk piireHb €BpONECHKOTO CYAY
3 mIpaB JIOAVHM OyJI0 BUABJIEHO OCHOBHI CTaHZAPTY [OKAa3yBAaHHA, fAKI BUKOPJMCTOBYIOTBCA CyIaMM IIPU
BigmpaBJieHHI npaBocyanda. Byso BupineHo okpeMmi mpobseMy BM3HAUeHHA CTAaHAAPTY JOKa3yBaHHA “II03a
po3yMHMM cyMHiBoM”. OKpecJieHO OCHOBHI HaIIpAMM 3aCTOCYBaHHA CTaHIAPTY, AK Y AOCJIKyBaHMX BUIAN-
Kax, TaK 1 y B KpMMiHaJbHOMY Ipolieci YKpaiHm.
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“PASYMHOE COMHEHIE” B YITOJIOBHOM ITPOIIECCE

AnHOTaIA

CraThsa OCBAIlEHA MCCJIEeOBAHNIO CTAaHIAPTa JIOKa3bIBaHMA “BHe/3a IpefesiaMy pa3yMHBIX COMHEHNI .
Ha ocuoBe anaJsm3a Hayd4HOI JuTepaTypbl U 3aKoHOHaTenbcTBa Besmmkobpuranun, CIITA, a Takke pe-
mieHnii EBpomerickoro cynaa o ImpaBaM 4eJIOBeKa ObLIO BbIABJIEHO OCHOBHBIE CTAHIAPTHI JOKa3bIBAHIUA,
KOTOpBIE MCIIOJb3YIOTCA CyAaMy IIPY OTIPABJIEHUM HpaBOCYyAuA. ABTOPOM, TaksKe, OBLIN BbIAEJEHBI OT-
JleJibHBIE ITPOOJIEeMbl OIpeeseHMA CTaHAApTa JOKa3blBaHUA ‘BHe/3a MIpeJesiaMi pPasyMHBIX COMHEHUI”.
OuepueHbl OCHOBHbIE HAIIPABJIEHNUA IIPUMEHEHNUA CTaHapTa, KaK B MCCIeNyeMbIX clIydasaX, TaK U B yro-
JIOBHOM ITpoliecce YKpauHBbL
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This article analyzes the powers of the prosecutor in the criminal production verification and confirmation of
the indictment on the pre-trial investigation. Assessment about the importance of changing the name of the
indictment was made. Comparison of similar articles of the CCP in 1960 and 2012 was conducted. Necessity
of the extensive interpretation of the Article 291 of the CCP was established. Conclusion about key role of
the prosecutor was made.

Keywords: prosecutor, investigator, indictment, materials of criminal proceedings, approval of indictment,
closing criminal proceeding.

ormulation of the problem. Constitution of

Ukraine proclaims that a human being, his
life and health, honor and dignity, inviolability and
security are recognized in Ukraine as the high-
est social value. For criminal procedural law this
means that Ukrainian law must be focused on en-
suring the procedural possibilities of participants
in criminal proceedings. Consistent and strict com-
pliance of all requirements of criminal procedure
law is one of the important conditions of imple-
mentation of the right of citizens to judicial pro-
tection against unlawful infringement.

New Criminal Procedure Code of Ukraine made
a lot of changes in the process of pre-trial inves-
tigation and the trial to create more opportuni-
ties for participants to protect their rights. At the
same time some changes require detailed study
and analysis to improve enforcement activities of
authorities. One of this changes is about powers
of the prosecutor in the final phase of pre-trial
investigation.

Analysis of recent research and publications.
A lot of scientists developed the problem of the
powers of the prosecutor during pre-trial investi-
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gation, including Alimamedova E.N., Grishina Y.O,,
Galagan A.IL, Davidova M.P., Zelenetskii V.S., Kat-
kova T.V., Konovalova V., Lybusa I, Mikhaylen-
ko O.R,, Suslo D.S., and other scientists and prac-
titioners. However, there are not many articles
about powers of the prosecutor according to the
current CCP.

Unsolved problems. Current CCP does not fully
describe powers of the prosecutor at the end of
pre-trial investigation. It can cause many problems
during criminal procedural activities.

The purpose of the article. The aim of this work
is to analyze procedural possibilities of the prose-
cutor during receipt and review of the indictment,
which was drawn up and sent by an investigator
as a logical result of the conducted pre-trial inves-
tigation.

Presenting main material. After completing all
necessary steps to familiarization participants with
the materials of the criminal proceedings, the in-
vestigator can proceed to the final procedural doc-
ument in criminal proceedings - indictment. During
such activities an investigator must be sure in the
commission of crime and the guilt of a suspect. In-
vestigator must also be convinced that during the
pre-trial investigation all necessary actions to veri-
fy circumstances of the crime were conducted. Ev-
idences which were collected during the pre-trail
investigation must be evaluated both individually
and together with other evidence. "The decision to
end the pre-trial investigation is taken when it is
determined that it was conducted fully, fairly and
comprehensively" [4, p. 21].

Indictment is the criminal procedure act, which
reflects decision of the investigator, approved by
the prosecutor, or the prosecutor about the end of
the pre-trial investigation and submits of crimi-
nal proceedings to the court to decide guilt of the
suspect. Legal, valid and reasonable indictment is
the guarantee of protection of rights and legiti-
mate interests of accused and other participants
in the criminal process. It could be used as a legal
fact which significantly develops legal proceedings.
Indictment shows confidence of investigator and
prosecutor of the guilt of a particular person in the
end of pre-trial investigation. This means that the
indictment establishes achievements of the objec-
tives of criminal proceedings.

But before the analysis of the powers of the
prosecutor during his approval of the indictment,
some attention must be paid to the name of this
procedural document. It must be noted that the
CCP in 1960 called this document not an act, but
a conclusion. Although this change of the name
doesn’t significantly alter the essence of the doc-
ument, it should be said that the term "conclu-
sion" describes the indictment better. As everyone
knows, the conclusion - is a logical result which
is made on the basis of certain facts. Accordingly,
the term "conclusion" emphasizes the importance
of this document and its final character. In the
indictment investigator (or prosecutor) expounded
his argument he based on the evidence collected,
thereby finishing pre-trial investigation. From this
position the term "act" diminishes the final value
of the indictment in some way. T.V. Katkova has
a similar position. She noted that the title of the
final document — “conclusion” shows its purpose.
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Conclusions of the investigator are preliminary
and could be refuted at the trial (for example, by
court's acquittal) [7, p. 31].

However, some scientists support opposite po-
sition. For example, M.S. Strogovich notes that the
final document in the case ".. by its very gist does
not have any conclusion that - this is exactly the
"act, decision of the authorities" [8, p. 150], which
contains ".. not only logical conclusion, but power
and public order" [8, p. 150].

Interesting position is presented by I.D. Gon-
charov, who analyzed necessary articles of the
CPC in 1960 and noted that after the approval
of the accusatory conclusion by the prosecutor, it
transforms into accusatory act and this moment
will be the beginning of the trial [5, p 32]. In any
case, it should be told that the change in the title
has more linguistic gist and has almost no affects
on procedural gist of this procedural document.

CCP article 291of notes that almost always in-
dictment will be drawn up by investigator. How-
ever, the fact of drawing up the indictment by
investigator is not enough for sending these final
procedural documents to the court. Any indict-
ment must be approved by the prosecutor. And
powers of the prosecutor at this stage of pre-trail
investigation should be analyzed.

Current CCP has left aside some proceedings of
the prosecutor during his approval of the indict-
ment. For example, CPC in 1960 provided a list of
circumstances which the prosecutor had verified
after he received the indictment from the investi-
gator (art. 228 CCP in 1961).

In particular, the prosecutor had to check
whether there was the offense, whether there
were formal components of the crime, whether all
the relevant criminal procedure legislation on the
rights of the suspect and the accused of defense
were provided by the investigator, whether there
were no grounds for closing criminal proceedings,
whether all necessary persons were accused in
crimes, whether there was correct classification
of crime, whether investigator followed the re-
quirements of the law in drawing up the indict-
ment, whether preventive measures were applied
according to the criminal procedure law, whether
measures to ensure damage caused by the crime
were taken and so on.

However, in the current CCP these circum-
stances are not specified. In Article 291 of the cur-
rent CCP only general information that must be
included in the indictment is given. At the same
time it should be noted that during the approval
of the indictment the prosecutor draws attention
on these circumstances. During the approval of the
indictment, the prosecutor primarily provides "su-
pervising the compliance with law during pre-trial
investigation in the form of providing procedural
guidance in a pre-trial investigation". The indict-
ment, as already mentioned, is the result of the
investigation, a kind of "mirror" that reflects the
work of the investigator. Therefore the prosecu-
tor has to check the whole pre-trial investigation
during his approval of the indictment. That prose-
cutor will support public prosecution in court, and
it is interested in the fact that pre-trial investi-
gation was conducted in compliance with all re-
quirements of the procedural law. Thus, we can
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conclude that today the prosecutor must verify
the circumstances that were provided in the CCP
in 1960. That’s why this part on the current CCP
must be changed.

Also the lack of guidance in the current CCP
on the term for which the prosecutor is to make
decision on the indictment is worth pointing. If
the old CCP mentioned that the prosecutor was
obliged to examine the criminal case within 5 days
of its receipt, current CCP hasn’t such mention.
The period during which the prosecutor must ap-
prove the indictment is included in the total peri-
od of pre-trial investigation. Also, according to the
current CCP investigator is required, within the
shortest possible time, but not later than twen-
ty-five days after the person concerned has been
notified of being a suspect, to submit for approval
of the public prosecutor one of the following pro-
cedural documents: 1) draft decision to close crim-
inal proceedings; 2) draft motion to discharge the
person concerned from criminal liability; 3) an in-
dictment, motion to enforce compulsory medical or
educational measures; 4) a request to extend time
limit for pre-trial investigation on grounds speci-
fied by the CCP. So in the investigation of criminal
misdemeanors we know how long the prosecutor
must take one of the necessary actions, but in the
case of investigating of crimes CCP doesn’t men-
tion any terms.

The analysis of indictment by the prosecutor
consists of two parts: the study of the criminal
proceedings and the study of the conclusions,
which were made on the basis of available evi-
dence. During this procedures prosecutor should
ensure that all available evidence are competent,
admissible and sufficient, and the conclusions that
were made upon the evidence are reasonable.

Using Article 291 of the CCP, the prosecutor
during the study of the indictment must pay at-
tention to the clarity of the description of a crime,
especially on the time and place of the offense,
methods that were used during commit crime and
other circumstances that are required by the law.
Prosecutor must check the qualification of the
crime.

J.N. Kalmykov offered to control correctness of
the qualification by solving a number of issues:
whether all suspected criminal acts were included
in the indictment and whether to all actions of
the suspect were given proper legal assessment in
such indictment. [6, p. 226].

Having analyzed all parts of the indictment and
comparing the evidence with the conclusions made
by the investigator in the indictment, the prose-
cutor has to adopt one of the decisions which are
contained in the Article 291 of the CCP. It must
be noted that this Article obliges the prosecutor
after reviewing of the indictment approve this
document and send it to the court or drawn up
new indictment. It’s easy to understand that this
provision Article requires extensive interpretation.
The prosecutor has wide powers during pre-tri-
al investigation, which he can use whenever he
needs to. Pre-trial investigation begins with the
entry of the information on criminal offense to the
Integrated Register of Pre-Trial Investigations and
ends with the submitting of the indictment to the
court. Pre-trial investigation stage is indivisible,
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and it’s wrong to limit powers of the prosecutor
during his activities. That’s why prosecutor has
more powers that are mentioned in the Article 291
of the current CCP. So, prosecutor can also return
the indictment to the investigator with some in-
structions to conduct certain investigative actions
or close the criminal proceedings by himself.

It must be mentioned that submitting the in-
dictment to the court is the logical conclusion of
the pre-trial investigation, in which investigator
has found all suspects and gathered enough evi-
dence to prove their guilt. The criterion for such
decision should be the belief in the reliability of
the results of the pre-trial investigation by the
prosecutor. Affirming the indictment prosecutor
agrees with the conclusions which were made by
the investigator. It is made by placing written ap-
proval on the indictment in its beginning.

Article 291 CPC allows the prosecutor to draw
up a new indictment and send it to the court. The
prosecutor uses his right to make a new indict-
ment when he is convinced in the completeness
and comprehensiveness of the investigation, the
adequacy of existing evidences which can prove
the guilt of a person in court, but at the same
time he disagrees with the formulation of the con-
clusions of the investigator or on other details in
this procedural document. Prosecutor will support
public prosecution in court and therefore he must
be sure of the clarity and credibility of the in-
dictment, which will be determined by the scope
of the trial. Prosecutor also can draw up a new
indictment when he just wants to change the style
of this document. Such indictment does not require
the approval of the prosecutor.

When the prosecutor during the study of the
material of pre-trial investigation and the indict-
ment, come to the conclusion that the available
evidence insufficient cannot prove the guilt of a
person in the court, he can return all materials to
the investigator for additional investigation. In this
case prosecutor sends a clear written instruction
with the indictment that contain information on
what exactly has to be done by the investigating.
After conducting all necessary actions investigator
re-opens materials of the criminal proceedings to
the other party as it should be done according to
the Article 290 of the CCP, adding to them the
information that had been received in the result
of additional investigative actions. After that in-
vestigator draws up a new indictment and sends
it to the prosecutor according to the requirements
of the CCP.

The prosecutor closes criminal proceedings in
the manner prescribed by Article 284 of the CCP.
As it was already mentioned prosecutor can close
the proceedings during the whole pre-trial investi-
gation. This stage is not divisible by any substages
and therefore the prosecutor can use his powers
under the Article 284 of the CCP whenever he
needs to, even when the investigator has already
sent him an indictment. It is possible that inves-
tigator did not notice grounds for the closing of
criminal proceeding, continued pre-trial investiga-
tion, drew up an indictment and sent it to trial
prosecutor. However, the prosecutor has to carry
out procedural guidance during any pre-trial in-
vestigation and can fully use his powers. Prosecu-
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tor isn’t interested in submitting an illegal indict-
ment to the court.

Conclusion. The current CCP gave to the inves-
tigator wide powers to ensure that pre-trial inves-
tigation will be carried on fully. However, the exis-
tence of procedural autonomy of investigation does
not preclude control by the prosecutor. And during
his supervising the compliance with law during
pre-trial investigation in the form of providing
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procedural guidance in a pre-trial investigation
prosecutor checks whether investigator committed
all necessary actions and whether enough number
of evidences were collected to prove the guilt of
the person during the trial. This "fresh" look at the
pre-trial investigation can significantly affect on
its completeness. Therefore, the prosecutor should
meticulous check the indictment and use all his
powers to increase its quality.
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AHAJII3 IIOBHOBASKREHD ITPORYPOPA 3I'ITHO 31 CTATTEIO 291 RIIK

AmnoTaris

CraTTa mpucBAYeHa aHAJI3y I[IOBHOBAaXKEHb IIPOKYypOpa IIpM IepeBipli MaTepiajiiB KPMMIiHAJIBHOIO IIPOBa-
JIPKeHHsA Ta 3aTBepIsKeHHI 00BMHYBAJIbHOTO aKTa Ha CTanii JOCYZOBOTO po3ciinyBaHH:A. Bysa orineHa Heob-
XimHicTE 3MiHM Has3BM OOBMHYBAJILHOTO aKTa. ByJo IpoBeneHO NOPIBHAHHA BiAnoBimHmx nososxkerp KITK
1960 Ta 2012 pp. BcraHOBJIeHA HEOOXiAHICTE PO3MMpPIOBaJbHOrO TIyMadeHHA cT. 291 KIIK. 3pobseHo BuCHO-
BOK IIIOJI0 KJIIOYOBOI POJIi IPOKypopa IIpM 3aTBepskeHi 00BMHYBaJILHOTO aKTa.
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TBEPAKEHHs 00BMHYBAJIbHOTO aKTa, 3aKPUTTS KPUMIHAJIBHOIO IIPOBAIYKEHHA.
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AHAJIN3 ITOJTHOMOYII IPOKYPOPA COIJIACHO CTATHE 291 YIIK

AHHOTAIA

CraTbsa IOCBAIEHA aHAJIM3Y [IOJIHOMOYNII IIPOKYpOpa IIPY IIPOBEPKE MAaTepPMaJiOB YIOJIOBHOTO IIPOM3BOACTBA
U yTBepoKZeHnr OOBMHUTEJIBHOIO aKTa Ha cTaguu nocymebHOro pacciemoBanmusd. Boina oreHeHa HeoOXomm-
MOCTb VI3MEHEeHNA Ha3BaHMA OOBMHUTEJBHOIO aKTa. BBIJIO IIPOBEIEHO CpaBHEHNE COOTBETCTBYIOLINX IIOJIOMKE-
it YIIK 160 1 2012 rr. YcraHOBJIEeHa HEOOXOAMMOCTD pacIIMpuUTeIbHOr0 ToskoBauud ct. 291 YIIK. Chnesnano
BBIBOJ O KJIIOUEBOI POJIM IIPOKYPOpa IIPY YTBEPIKAEHNY O0OBMHUTEJBHOTO aKTa.

KuloueBble cioBa: IIPOKYPOp, CJENOBaTeNb, OOBMHUTEJBHBIN aKT, MaTepUaJbl YrOJIOBHOTO IIPOM3BOACTBA,
yTBEpKAeHNe 00BUMHUTEJIBHOTO aKTa, 3aKPbITVEe YTOJOBHOTO ITPOM3BOJICTBA.
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RECEPTION OF LAW AND LAW ADAPTATION
AS FORMS OF INTERACTION OF LEGAL SYSTEMS
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This article is devoted to analysis of the influence of some legal systems on others and their interaction. Some

»

categories as “legal acculturation”,

reception”, “legal transplants”, “borrowing” are investigated. The conclu-

sion is drawn that it would be justified to use the broadest universal term-concept to designate “legal accul-
turation”, by which one should have in view any borrowing of elements of some legal systems by another.
The designation “legal transplants” is possible as well. The term-concept “reception of law” rather precisely
characterized the borrowing of elements of legal systems of the past by later systems.

Keywords: legal acculturation, reception, legal transplants, borrowing, adaptation.

he statement of the problem and the anal-

ysis of the researches and publications in
this area. The influence of some legal systems on
others and their interaction has attracted the at-
tention of legal experts for a long time. The most
popular subject-matter of special studies of the in-
fluence of one law on another was the reception of
Roman law, especially of scholarly inquiries from
the Middle Ages onwards, and, then, during the
Great European codifications [1; 2; 3; 4; 5].

The statement of the main material. In the pro-
cess of discussions relating to the suitability of Ro-
man law for application in law-creation and legal
life which took place before and during the great
European codifications of the eighteenth and nine-
teenth centuries, European legal experts formulat-
ed propositions which were important in principle
with regard to comprehending the essence of the
phenomenon of the reception of Roman law. Ru-
dolf von Jhering formulated the general method-
ology reception, which was then defined: Durch
das rimische Recht bber aber das riymische Recht
hinaus [6].

In the early twentieth century the studies in
this domain were fewer: the western vision of
the essence of the reception of Roman law on the
whole had been formed. The subject-matter of the
research determined the place of Roman law in
the culture of Europe, the reception of Roman law
in individual countries, under special conditions,
and so on [7]. The existence of a crisis in this do-
main was recognized and was a turning point in
the quest for new orientations of research [8].

In our view two problems arise here: (1) “ex-
pansion” of the concept of reception itself tran-
scending the reception of merely Roman law;
(2) the establishment of other orientations, togeth-
er with reception, or forms of influence (interac-
tion, borrowing) of legal systems.

It is advisable to commence the consideration
of these questions with an analysis of the phenom-
enon of reception as a widespread instance of the
influence of one legal system on others. Moreover,
here we have a rather reliable theoretical base
in the form of the conclusions of those who have
studied the reception of Roman law. In addition,
we take into account the emergence of a number
of special studies of the concept and essence of the
reception of law in post-Soviet space during the

last decade [9; 10]. Melnyk believes that this is a
unilateral, voluntary process of borrowing, percep-
tion and further adaptation to the conditions of a
certain country of a more developed law created at
another moment of time or in another state with a
view of improving the operation of own legal sys-
tem. This is a complex matter which contains pro-
cesses of inheritability, perception, repetition, and
borrowing of legal form from other legal systems
by virtue of their historical and cultural homoge-
neity. Therefore, reception is important to perceive
as a natural process of carrying over, mastering,
preserving, and using of new elements by legal
systems [10, p. 6, 10]. Aznagulova characterizes the
fact of the reception of law as a form of interaction
of national legal systems, as a process of percep-
tion and adaptation to conditions of a certain coun-
try of law made in another state or in an earlier
historical era [9].

We will stop here and draw attention to the
principal shortcoming, in our view, of these and
similar approaches: the aspiration to maximally
expand the concept of the reception of law. How-
ever, the expansion of this concept seems unjus-
tified because this is connected with a violation
of the rules of “Ockham’s Razor”. Considering the
roots of the term “reception”, its use is justified
with regard to instances of the “renaissance” of
elements of past legal systems in the process of the
historical development of mankind. In this event
we should speak not of the “interaction” of legal
systems”, but of the “succession of law — the in-
fluence of one system on another”, which, indeed,
does not reduce the importance of this phenome-
non for the development of modern legal systems,
and so on.

In order to answer the questions arising in this
connection, in our view, one should touch upon
the essence of law, factors and algorithms of its
development (or transformation), using a so-called
“civilization” approach, the essence of which is
recognition of the decisive role of the develop-
ment of civilizations (world and local). Civilizations
are dynamic formations of the evolutionary type.
The views relating to the character of their devel-
opment may be combined more or less into two
groups: (1) line development; (2) cyclical develop-
ment. The conception of the cyclical development
of civilizations based on the assumption of repeti-
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tion of similar phases of the development of the
culture thereof is more constructive. The greatest
popularity of the cyclical theory of historical de-
velopment was achieved after the publication of
Oswald Spengler (1880-1936), Der Untergang des
Abendlandes: Umrisse einer Morphologie der Welt-
geschichte (1918) [11], where ideas were formulat-
ed of cultural-historical types akin in structure and
the poly-cyclicity of the historical process. Later
A. J. Toynbee substantiated a suggestion concern-
ing the determinative role for historical research
of the categories of space-time and the consid-
eration of the historical processes as challenges
of history and responses of mankind ensuring a
break-through to the future. The challenge which
remained without an answer is repeated again,
but the inability of society, having lost its creative
forces, energy, and so on, to respond to the chal-
lenges deprives it of vitality and finally predeter-
mines its disappearance from the historical arena.
Civilizations pass through stages of birth, devel-
opment, fall, and dissolution. In the event of the
dissolution of civilizations the contacts in space and
in time determining them grow [12, p. 59].

The propositions set out acquire methodologi-
cal importance for assessing the succession of le-
gal systems if the place of law in the structure of
culture or civilization is taken into account, where
it acts not only as an element of the socio-political
structure, but also is called upon to be a carrier of
the highest principles and values of civilization and
realize the historical purpose of society connected
with the affirmation in them of humanist prin-
ciples. The essence of the phenomenon of law is
not confined merely to the fact that it normative-
ly objectivizes and realizes the needs of civiliza-
tion. It also is a factor of individual self-expression
of a person, creativity, the accumulation there-
of, self-maturity [13, p. 200, 219, 221, 224]. Law
arises in inseparable linkage with religion; then it
acquires greater socio- political importance and a
philosophical and professional legal comprehension
and substantiation; and finally, law becomes an el-
ement of social and individual consciousness in the
context of the development of the respective civi-
lization. Because this process is repeatable, just as
cycles of civilization can be repeated, the reception
of law occurs.

A key moment of characterizing the reception
of law is an understanding thereof as part of a
general process of renaissances and contacts be-
tween a living civilization and a civilization that
has receded into the past. Having regard to the
foregoing, the reception of law may be defined as
the renaissance thereof, perception of the spirit,
ideas, and main principles, and also basic tenets of
the law of preceding civilizations by subsequent
civilizations at a certain stage of their development
in the context of the general process of cyclical
renaissances.

Depending on the peculiarities of the develop-
ment of a particular local civilization, countries, or
groups of countries, reception may have a various
external expression and various types.

Reception of law should be distinguished from
its restoration. Reception has the purpose (and is
the final result) of the creation of something new
in the domain of culture, law, and others on an
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existing basis. Even if this occurs in the form of
direct borrowing of legal norms, there is a new
quality, something new, which arises in a new spi-
ral of social development.

As regards restoration, it pursues the aim of
reinstating something in its initial form, without
changes and additions, or without those additions
which might change the initial state of the basic
material. In a certain sense restoration is the an-
tithesis of the reception of law.

In noting the great role of the reception of law
(especially Roman law) in improving legal systems
and ensuring the succession of law with its assis-
tance, we should take into account that this pro-
vided a link between legal systems only (vertically)
(and merely to a certain extent “horizontally” in
derivative receptions). Thus there is the question
of the means, or forms, of the interaction of legal
systems.

One category which first deserves attention
of investigators is “legal acculturation”. Various
views exist with regard to its definition. However,
most widespread is an understanding thereof as
a rather complex process. The process of accul-
turation is defined as: “... the process of mutual
influence and the result of this mutual influence
of cultures on one another, or the borrowing of a
phenomenon from one milieu and introducing it
in another milieu, including acclimatization. Con-
sequently, acculturation is a process of borrowing
and the borrowing itself as a result — the borrowed
object. In other words, acculturation is a process of
borrowing expressed in the mastery of innovation
by the borrowing group (or individual, people) and
adaptation to this” [14].

Sometimes acculturation is regarded as an el-
ement of social administration which most influ-
ences social life in the domain of law-creation and
law-application [14].

The following definition is rather successful
Legal acculturation is a relatively autonomous pro-
cess of continuous interaction of legal systems as-
suming the use (depending on cultural and histor-
ical conditions) of methods differing in the nature
and force of impact, a necessary result of which
is change of the initial legal culture (or individual
elements thereof) or one or both societies coming
into contact [15, p. 7-8]. Understanding legal accul-
turation broadly, the author also singles out such
forms thereof as borrowing and reception of law
[15, p. 14].

Sofronova defines legal acculturation as the
process of mutual influence of legal systems. She
singles out “legal borrowing as a variety of legal
acculturation, which assumes the transfer and
preservation of legal elements without any chang-
es” [16, p. 23]. The position of Sofronova with re-
gard to the correlation of the concepts of “accul-
turation” and “reception” is interesting. She noted
that reception, understood as only voluntary pro-
cess, is a universal variant of acculturation and
a perception of another legal culture not imposed
by force. As a generic indicator one may name
the unilateral character of borrowing effectuated
solely at the initiative of the recipient. Two types
of reception are distinguished: (1) horizontal re-
ception: the perception of legal institutions within
the framework of a simultaneously operating PSO;
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(2) vertical borrowing, when there is a change of
socio-economic formation assuming the extensive
perception of diverse legal phenomena [16, p. 27].

In our view, in this position a confusion of con-
cepts is permitted. Insofar as reception, as noted
above, is a perception by later legal systems of
elements of systems which receded into the past,
horizontal reception is impossible by definition. In-
stead, one may speak of borrowing by one legal
system from another one.

In evaluating the prospects for the use of the
category of acculturation for forming a theory of
interaction (or influence) of legal systems, one may
assume that the most suitable for this is an un-
derstanding of legal acculturation as a universal
concept which characterizes this as the infusion
of one legal system into another [17, p. 199]. Some
authors in defining legal acculturation as any car-
rying over of legal forms to another legal milieu
distinguish such forms of the last as legal expan-
sion (which is forcible) and reception (voluntary
perception of elements of another legal system).
Legal expansion is linked with legal transplanting
[18]. We note in this connection that the concept
,legal transplants”, introduced into scholarly dis-
course of comparativistics [19; 20] rather long ago,
usually is used to designate any borrowings from
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other legal systems (although sometimes it is used
in the meaning of “one of the types of reception”)
[19]. In other words, they look like a category, in
our view, which actually is identical to the concept
of “legal acculturation” and different from the
concept “reception” [20].

Conclusion. Thus, one may conclude that these
days at the stage of forming a general theory of
interaction of legal systems there is no precise,
generally-recognized difference of such categories
as “legal acculturation”, “reception”, “legal trans-
plants”, “borrowing”, and so on.

In our view it would be justified to use the
broadest universal term-concept to designate “le-
gal acculturation”, by which one should have in
view any borrowing of elements of some legal
systems by another. The designation “legal trans-
plants” (although the last in the Ukrainian tradi-
tion has a certain natural technical hue) is possi-
ble. The term-concept “reception of law” rather
precisely characterized the borrowing of elements
of legal systems of the past by later systems. As
regards the borrowing by legal systems one from
another which coexist in time (horizontal borrow-
ing), possibly this type of acculturation it would
be advisable to call the “law (legal) adaptation” or
“adaptation of legal systems”.
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tellung und Bestimmung des Problems. Der
Rechtsschutz der PersOnlichkeit — ist ein
unter der grundlegenden Merkmale der Rechts-
staatlichkeit, welches flr ein System von wirksa-
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men rechtlichen Mitteln zur Umsetzung und zum
Schutz der Rechte und der Freiheiten bietet. In
diesem System ist eine besondere Stelle fUr die
Anwaltschaft festgelegt und vorgesehen, die eine
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der wichtigsten Mechanismen zum Schutz der
Menschenrechte ist und nimmt den Hauptplatz
in der Menschenrechtstatigkeit (Art. 59 der Ver-
fassung der Ukraine) angegeben. Gemél der Ver-
fassung der Ukraine hat jeder das Recht auf die
Rechtshilfe. Um das Recht auf Verteidigung und
Rechtshilfe bei der Entscheidung in den Gerich-
ten und in anderen staatlichen Institutionen in der
Ukraine zu gewdhrleisten, wirkt der Interessen-
vertretung die Anwaltschaft. Mit seiner Art, ist
die Anwaltschaft ein unter der Instrument der de-
mokratischen Gesellschaft, weil sie eine wichtige
soziale Funktion hat, die Rechte und berechtigte
Interesse der Birger und der Organisationen zu
schltzen. Der Anwalt steht in diesem Fall als Ver-
teidiger der Menschenrechte auf.

Die Berufshaftpflichtversicherung ist eine Ver-
sicherung, die speziell flir verschiedene Berufe ge-
dacht ist. Unter diesen speziellen Berufen es ist
fallen unter anderem Rechtsanwdlte, Architekten
und auch Ingenieure. Mittlerweile versichert diese
Versicherung sehr viele Bereiche, die in den Beru-
fen von sehr grofer Bedeutung geprdgt sind. Eine
normale bzw. einfache Berufshaftpflichtversiche-
rung dient daher flr die Sicherung der Anspri-
che, welche aufgrund von Personen — oder Sachen
erfolgt ist. Ein einfaches Beispiel hierflr ist der
Rechtsanwalt. Dieser macht sich gegeniiber seinem
Mandanten haftpflichtig. Sollte hierbei ein Fehler
unterlaufen, der dem Mandanten Schaden zuflgt,
kann die Berufshaftpflichtversicherung eintreten.
Ein verlorener Prozess, zu hohe Alimente oder
sogar eine nicht ausreichende Deckung, kann als
Personen — oder Sachschaden geahndet werden.
Somit hat der Anwalt die M0glichkeit, seine Haft-
pflichtversicherung greifen zu lassen. Doch auch
hier ist Vorsicht geboten. Mittlerweile mlssen un-
terschiedliche Leistungen dazu gebucht werden,
damit bestimmte Schéden, die von Beruf zu Beruf
verschieden sind, abgedeckt werden konnen [1].

Zusatzlich ist die Berufshaftpflichtversiche-
rung ein sehr schwieriges Thema. In den unter-
schiedlichen Regionen und der ganzen Welt wird
unter dem Begriff Verschiedenes verstanden. In
der Schweiz gehOrt diese Art der Versicherung zu
einer Art des Versicherungsscheines. Diese besteht
aus den eigentlichen Bedingungen der Berufshaft-
pflichtversicherung und wird durch spezifische
Schadenspotentiale erganzt. Diese Versicherungs-
scheine kénnen in Deutschland zusétzlich gebucht
werden. Die Deckungssumme und die einzelnen
Schadenszusatze werden dort angeboten und kén-
nen zu dem eigentlichen Versicherungsvertrag
dazu gebucht werden. VermoOgensschdden und
die Deckungssummen sind Begriffe, die bei einer
solchen Versicherung nicht fehlen dirfen. Nur so
kann sich der Interessent genauer absichern und
die einzelnen Faktoren in seinem Beruf absichern
lassen [1].

Sollte nun ein Abschluss fur eine Berufshaft-
pflichtversicherung bevorstehen, ist es wichtig, die
einzelnen Versicherer zu vergleichen. Schliefflich
sind die Leistungen und vor allem die Konditionen
bei jedem Anbieter verschieden.

Analyse der jingsten Forschungen und Pu-
blikationen. In Allgemeinem sind die Forschun-
gen von N.M. Bakayanova, T.V. Varfolomeyeva,
V.V. Dolezhan, A.D. Svyatotskiy und von anderen
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Experten auf dem Gebiet des Rechtes der gesetz-
lichen Regelung von der Anwaltstdtigkeit in der
Ukraine gewidmet. Die Berufshaftpflichtversi-
cherung wurde in den wissenschaftlichen Arbei-
ten von T.N. Artyukh, V.S. Begun, ILM. Drozd,
Y.W. Zaikin, N.O. Oblovatskaya, S.S. Osadetz und
von anderen geforscht und diskutiert.

Trotz einem bedeutenden Beitrag der obenbe-
nannten Autoren zur Entwicklung der Anwalt-
schaft in der Ukraine und der Berufshaftpflicht-
versicherung brauchen diese Fragen noch weitere
Forschung und Erlernung.

Trennung der ungelOsten Aspektenteile aus
dem allgemeinen Problem. Obwohl die Téatigkeit
von Rechtsanwdlten in der Ukraine wird durch
verschiedene Rechtsakte geregelt, von denen das
wichtigste das Gesetz der Ukraine «Uber Anwalt-
schaft und die Téatigkeit von Anwalten » ist (wei-
ter: — das Gesetz), aber genligt es noch nicht der
bestehenden Rechtsrahmen fir das reibungslose
Funktionieren der Anwaltschaft. Im obigen Gesetz
fehlt auch eine sehr wichtige Bestimmung Uber die
zivilrechtliche Haftung des Rechtsanwaltes und
der regulatorischen Berufshaftpflichtversicherung
von Anwdélten, die gewOhnliche Praxis in anderen
Léandern ist, und vor allem in Deutschland.

Forschungsziel. Das Hauptziel der Forschung
ist, die Rechtsvorschriften zur Festlegung des
Rechtsverhdltnisses zwischen dem Rechtsanwalt
und dem Mandanten und der Institution der Be-
rufshaftpflichtversicherung flr Rechtsanwdilte in
der Ukraine auf der Grundlage der Forschung des
Gesetzes der Ukraine «Uber die Anwaltschaft und
die Tatigkeit von Anwalten» der Geschaftsrechts-
ethik, des Projektmodells von Berufshaftpflicht-
versicherung der Rechtsanwélte in der Ukraine,
sowie Untersuchung und Analyse der Erfahrungen
anderer Lander in diesem Bereich zu analysieren.

Darlegung des Hauptmaterials. Heute exestiert
das Hauptproblem: Berufshaftpflichtversicherung
des Rechtsanwaltes und es besteht darin: 1) es er-
fordert zusétzliche Forschung der Gesetzgebung,
welche Rechtsverhdltnisse zwischen dem Anwalt
und dem Mandanten bestimmen und diese Rechts-
normen in dem Gesetz verankern; 2) in unserem
Land fehlt heutzutage das Institut fUr Berufshaft-
pflichtversicherung von Rechtsanwaélten; 3) ukrai-
nische Gesellschaft beachet ungeniigend die Er-
fahrungen anderer Lé&nder bei der Anwendung
der Berufshaftpflichtversicherung von Rechtsan-
waélten, darunter vor allem deutsche Erfahrungen
in diesem Bereich.

Der Kodex der Rechtsanwadlte von Europdischer
Gemeinschaft (Ziff. 3.1.3) sieht vor, dass ein An-
walt kein Recht hat, ein Unternehmen, das sei-
ne Fachkompetenz nicht erfillt ausgeflhrt, ohne
Beteiligung der anderen Anwalt, der hat so, um
eine Schdadigung der Interessen des Kunden zu
vermeiden notwendige Kompetenz [2, s. 137]. Eine
dhnliche Bestimmung ist von den rechtlichen Ethi-
kregeln vorgesehen, die durch den Kongress der
Rechtanwadlte der Ukraine genehmigt wurde: Der
Rechtsanwalt darf keine Rechtsberatung oder —
Vertretung um die Probleme, die nicht im Rahmen
ihrer Spezialisierung sind, wenn solche bestehen,
und solche konkret seiner Kompetenz nicht ent-
sprechen (s. 3 des Art. 11 der Geschéftsordnungs-
regeln).
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Die Berufshaftpflichtversicherung von Anwal-
ten ist in vielen anderen Landern obligatorisch.
Thre Erfahrung zeigt den erfolgreichen Mechanis-
mus der obligatorischen Berufshaftpflichtversi-
cherung als Haftpflichtversicherung der Rechts-
anwdélte, der Rechtsberater in der Beziehung mit
dem Mandanten [3]. In der Ukraine, nach dem
Punkt 27 Art. 7 des Gesetzes der Ukraine «Uber
die Versicherung» [4], ist die Berufshaftpflicht-
versicherung eine unter obligatorischen Versiche-
rungspflichten der Personen, deren Téatigkeit kann
Schdden an Dritten flhren, nach einer von Minis-
terkabinett der Ukraine festgelegten Liste. Aber
in dieser Listeist insbesondere die Bedingungen
der obligatorischen Berufshaftpflichtversicherung
heute vom ausflhrenden Organ des Staates nicht
aufgebaut und bestimmt.

Im Gegensatz zu anderen Lindern, wird in der
Gesetzgebung der Ukraine keine Juristenberufs-
haftpflichtversicherung vorgesehen, einschliefllich
teilweise oder vollstandige Entschadigung flr die
Mandanten, flr die Fehler des Anwalts, vor al-
lem aufgrund der Tatsache, dass Anwadlte in ih-
rer Arbeit die Vorschriften nicht ordnungsgemal
angewandt hatten und zwar: dass Anwadlte in ih-
rer Arbeit die Vorschriften nicht ordnungsgemaél
angewandt hatten; unbeabsichtigte Fehler im vor
Gerichtsprozess zulassen; Bestimmte Tatigkeit von
Anwalten entspricht haufig der geltenden Gesetz-
gebung der Ukraine nicht; Mandanten kennen
heute nicht sehr gut lUber ihre Rechte; Die Anwal-
te informieren ihre Mandanten Uber die laufen-
den Folgen ihrer beruflichen Handlungen nicht,
die durch Unwissenheit des Rechts zu den Sach-
schidden des Mandanten flhren. Die Rechtsanwélte
plaudern in Zusammenhang mit der Verwirkli-
chung ihrer Tatigkeit ohne Absicht die Kenntnisse
aus, die sie im Rahmen ihrer Tétigkeit erhielten
[5, s. 26].

Deshalb im Zusammenhang mit der Zukunft,
verfolgen wir welche Novationen in den Fragen
Uber die Berufshaftpflichtversicherung der Tatig-
keit von Anwdlten auf dem Grunde der ausldndi-
schen Erfahrungen nicht uniberfllssig waren.

Drehen Sie nun zu dem deutschen Recht und
seine Féhigkeit, die Vorschriften des Schuld-
nerlands zu analysieren. Jeder Rechtsanwalt ist
verpflichtet, eine Berufshaftpflichtversicherung
abzuschliefen (§ 51 BRAO). Der Nachweis ist Vor-
aussetzung flr die Zulassung (§ 12 Abs. 2 BRAO).
Die Versicherungssumme ist frei wdhlbar, muss
aber mindestens 250.000 EUR betragen. Sie ist
so zu bemessen, dass sie den Anwalt und seine
Erben auch in auBergewOhnlichen Schadenféllen
vor existenzbedrohenden Haftpflichtanspriichen
schitzt. Flr die Leistung im Schadenfall ist wegen
des VerstoBprinzips die Versicherungssumme mal3-
gebend, die zum Zeitpunkt des beruflichen Verse-
hens vereinbart war. Bis zum tatsdchlichen Scha-
deneintritt bzw. bis zur Schadenmeldung vergehen
oft Jahre, in denen die Haftpflichtanspriliche par-
allel zur wirtschaftlichen Entwicklung steigen. Die
JahreshOchstleistung des Versicherers betrdgt das
Zweifache der Versicherungssumme. Die ersten
250.000 EUR der gewdhlten Versicherungssumme
stehen flr alle innerhalb eines Versicherungsjah-
res verursachten Schiden viermal zur Verflgung
(§ 51 Abs. 4BRAO) [6].
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Der Versicherungsschutz umfasst die Abwehr
unberechtigter Schadenersatzanspriliche und die
Freistellung des Versicherungsnehmers von be-
rechtigten Schadensersatzverpflichtungen. Ver-
sichert ist die freiberuflich ausgelibte Tétigkeit
des zugelassenen Rechtsanwalts (§§ 1-3 BRAO).
Mitversichert ist insbesondere die Tatigkeit ge-
mal InsO, z.B. als (vorldufiger) Insolvenzverwalter,
Sonder (insolvenz) verwalter, Gldubigerausschuss-
mitglied, Sachwalter und Treuhénder; als Gesamt-
vollstreckungsverwalter; als gerichtlich bestellter
(vorlaufiger) Liquidator oder Abwickler; als Testa-
mentsvollstrecker, Nachlasspfleger, Nachlassver-
walter, Vormund, Betreuer, Pfleger, Beistand; als
Schiedsrichter, Schlichter, Mediator; als Abwickler
einer Praxis gemdR § 55 BRAO, Zustellungsbevoll-
mdachtigter gemdll § 30 BRAO; als Notarvertreter
flr die Dauer von 60 Tagen innerhalb eines Versi-
cherungsjahres; als Mitglied eines Aufsichtsrates,
Beirates, Stiftungsrates oder &hnlicher Gremien,
soweit die dem Verstoll zurunde liegende Tatig-
keit einer anwaltlichen Berufsaustbung entspricht.
Weitere mitversicherte Tatigkeiten siehe Teil 2 B
AVB-RSW. Versicherungsschutz besteht auler-
dem fUr die Haftung der Gesamthand (Sozietét
bzw. Partnerschaft) aus Berufsverstdfen der in
ihr tatigen Gesellschafter sowie flr die akzesso-
risch-gesellschaftsrechtliche Haftung der Sozien
fir Ansprlche aus der berufliche Tatigkeit (Ein-
tritts-, Austrittsversicherung und Versicherung
flr die interprofessionelle akzessorische Haftung).
Uberdies sind versichert beispielsweise Anspriiche
wegen Sachschdden an Akten und anderen flr die
Sachbehandlung in Betracht kommenden Schrift-
stlcken sowie an sonstigen beweglichen Sachen,
die das Objekt der versicherten Betdtigung des
Rechtsanwalts bilden (Ausnahmen siehe Teil 1 C
§ 15 AVB-RSW) und Anspriiche aus einer fahrlas-
sigen Verflgung Uber Betrdge, die in unmittelba-
rem Zusammenhang mit einer Rechtsanwaltstatig-
keit auf ein Anderkonto eingezahlt sind (Teil 2 A
Ziffer 4.3 AVB-RSW). Durch Zusatzvereinbarung
mitversicherbar ist die BlUrohaftpflicht mit 2 Mio.
EUR flr Personenschdden sowie hieraus resultie-
rende immaterielle Schédden bei Mandatsverhélt-
nissen, die den Schutz der Rechtsgliter des § 253
Abs. 2 BGB zum Gegenstand haben (Schmerzens-
geld) und 1 Mio. EUR fir Sachschdden incl. Sché-
den aus der Nutzung von Internet-Technologien
(Teil 5 AVB-RSW, vgl. auch Zuschldge). Zur An-
waltschaft zugelassene Mitarbeiter, die nach aullen
hin als Sozien nicht in Erscheinung treten, sowie
sonstige Mitarbeiter mit juristischer Vorbildung,
z.B. Assessoren, pensionierte Beamte, Referendare
(nicht im obligatorischen Vorbereitungsdienst)sind
anzeige- und zuschlagspflichtig. Die Mitarbeiter-
tatigkeit wird Uber die Polizei des Kanzleiinhabers
erfasst. In der Standarddeckung gilt ein Festselbst-
behalt von 1.500,00 EUR. Er entfdllt in den ersten
drei Jahren nach der Zulassung/Bestellung als Be-
rufstréger, sofern kein abweichender Selbstbehalt
vereinbart wurde (Teil 1.1 § 3 III 4 AVB-RSW) [6].

Den um Rat gebetenen Rechtsanwalt treffen
nach der Rechtsprechung weitgehende Pflichten.
Er hat umfassend und erschOpfend zu belehren.
Im Einzelnen kOnnen Schdden u.a. aus folgenden
Sachverhalten erwachsen: — Unrichtige oder nicht
umfassende Rechtsauskunft;, — fehlerhafte Pro-
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zessfluhrung, z.B. Beschreiten des falschen Pro-
zessweges; — Terminversdumung; — verspatetes
Vorbringen aller fir die Entscheidung malRgebli-
chen Tatsachen und Umstédnde; — Versdumung von
Rechtsmittel- und Begrlindungsfristen, — mangel-
hafte Uberwachung des Buropersonals; — fehler-
hafte Abfassung von Vertrdgen; — unterlassene
Vollmachtsvorlage bei Klndigungen; — verspatete
Antrage in Vollstreckungssachen; — unwirksame
Pfandungen; — unzureichende oder fehlerhafte
Beratung, z. B. Uber Vorgehen im Zwangsver-
steigerungsverfahren oder Uber Pflichtteilsergén-
zungsanspriche in Erbschaftsangelegenheiten.
Nach deutschem Recht sind Anwdélte flr Sché-
den, die durch Fahrldssigkeit der anderen verur-
sacht , und vor allem ihren Auftraggebern in der
Auslbung ihrer beruflichen Tatigkeit verantwort-
licht. Dieser Anwalt haftet unbeschrinkt und ihr
persOnliches Eigentum. Jedoch ist es mdglich, die
GroRe des Vertrags mit dem Mandanten [7, s. 80].
Dies sind statistische Daten Uber die relativ hohe
Anzahl von Fehlern begangen Beflirworter wie sie
sind oft zu spét mit der Einreichung der Beschwer-
de und appelliert, erm0glichen technische Fehler,
etc., die sich nachteilig auf die Mandanten sind.
Deutsche Gerichte stdndig Verschéarfung der
Anforderungen filr die berufliche Integritdt von
Rechtsanwdlten, so dass auch die kleinen profes-
sionellen Verstdfle kdnnen Strafen einschliefflich
grofBen Mengen als Ersatz von Schdden [8, s. 49].
Die GroBe und Art der Haftung des Anwaltes
kann man gemdl dem Zivilgesetzbuch der Ukrai-
ne festgelegt werden. Schaden sind voll erzielbar
, wenn nichts anderes durch Gesetz oder Verein-
barung vorgesehen wird (Art. 22 Zivilgesetzbuch
der Ukraine) [9]. In absichtlicher Verletzung der
Verpflichtungen aus dem Vertrag soll Anwalt in
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vollem Schaden haften sein. Die Vereinbarung des
Anwaltes mit dem Mandanten zur Rechtsberatung
soll nicht Bedingungen flr vorsatzliche Vernach-
lassigung der Pflichten eines Rechtsanwalts ent-
halten, wenn diese Bedingung in der Vereinba-
rung ncit vorgesehen wird, wird sie in diesem Fall
ungultig sein [10, s. 135].

Als Positives kOnnen die Bestimmungen in
den Modellprojekt der Rechtsanwdélteberufshaft-
pflichtversicherung in der Ukraine in Bezug auf
die HOhe des Versicherungsschutzes (Vorschlag
10 000 Griwna flr eine Beschwerde 20 000 Griwna
insgesamt fir ein Jahr) sein werden und in jedem
folgenden Jahr diese Geldsumme erhOhen.

In allen entwickelten Landern haben diese Fra-
gen lange und erfolgreich durch den Mechanismus
der Berufshaftpflichtversicherung aufgelOst als
obligatorische und sowohl freiwillige in verschie-
den Formen.

Analyse der Praxis der Juristenberufshaft-
pflichtversicherung im Deutschland, kénnen Sie
die folgenden Bereiche der moéglichen Entwicklung
dieser Institution in der Ukraine zu identifizieren.

Schlussfolgerungen und Vorschldge nach dem
Ergebniss der Forschung. Auf der Grundlage der
durchgefiihrten Forschung kann man die Schluss-
folgerung Uber die Notwendigkeit der Erganzung
des Gesetzes der Ukraine «Uber die Anwaltschaft
und die Téatigkeit von Anwélten» Art. 23(1) «Be-
rufshaftpflichtversicherung des Rechtsanwaltes»
machen. Die weitere Entwicklung kann durch
den Wortlaut der Bestimmungen Uber die Be-
rufshaftpflichtversicherung fir alle Anwalte, Uber
die Geldsume dieser Versicherung, Uber das Ver-
fahren der Gerichtssachen verwirklicht sein, die
weiterhin noch umfassende Forschung brauchen
werden.
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Yexmapnosa JLIO.
Hamionansanit yHiBepcenrer «Onecbka I0pUANYHA aKaleMia»

CTPAXYBAHHS ITPOPECIITHOI BIAMOBIJAJTBHOCTI AIBOKATA:
JOCBLIJ ®EJEPATVIBHOI PECIIYBJIIKV HIMEYYITHU

Amnoraris

CraTTaA NIpuUCBAYEHA KOMIIJIEKCHOMY JOCJI[YKEHHIO Ta AaHaJi3y IHCTUTYTY CTpaxyBaHHA IpodeciiiHoi
BimmoBimasnbHOCTI agBokaTta B YKpaini Ta @PH. Ockinmpkm npodpecivina AiAJbHICTH aZBOKaTa IIOJIATAE Y
HaJaHHI IOPUANYHOI JOIOMOrY i 37iliCHIOETHCA Ha OCHOBI IVBIJIBHO-IIPABOBUX JOTOBOPIB, NIpU HaJaHHI Oyab-
AKOI IOPMINYHOI ZOIIOMOTM aJBOKAT Hece IIPOoecifiny MallHOBY BiJITOBiaJIbHICTb 32 HEBMKOHAHHA a0 HeHa-
JIe’KHe BMKOHAHHSA CBOIiX IpodpeciitHnx 060B’aA3kiB. [[uBinbHO-TpaBOBa BiATIOBiAAJIbHICTS a/IBOKATIB MOKEe Ha-
CTYIMUTHU Ha 3araJbHUX IificTaBax, epeabadeHNx 3aKOHOAABCTBOM, 30KpeMa IIuBinbHMM KomeKkcoM YKpaiHwm.
Y BciX pO3BMHEHUX KpaiHaX TakKl OIMTaHHA JABHO Ji yCIIIIIHO BUPINIYIOTbCA 3a JOIIOMOrOI0 MeXaHi3My cTpa-
XyBaHHA IpodecifiHoi BignmoBizasbHOCTI — AK B 000B’A3KOBIN, Tak i B N0OPOBiNbHIV popmax. AHaJizyoun
IPaKTUKY CTpaxyBaHHA IpodeciiiHoi BinnosigaabHocTi agBokaTis y @PH, MoyKkHaA BUABUTY OCHOBHI HAIIpAM-
K MOJKJIMBOTO PO3BUTKY LIBOTO IHCTUTYTY B YKpailHi.

Karo4oBi ciioBa: aiBOKaT, aIBOKATChKA MiAJNBHICTh, CTPaXyBaHHA, CTPAXyBaHHA IPodeciiiHoi BiimoBiaIbHOCTI
aJIBOKaTa, IMBIJIbHO-IIPaBOBa BiJIIOBiaJIBHICTE.

Yermapéra JLIO.
Hanmonanbubli yausepcurer «Omeckas I0pUIMIecKas akaleMusa»

CTPAXOBAHMWE INPO®ECCHOHAJBHON OTBETCTBEHHOCTU AJIBOKATA:
OIIbIT ®EJTEPATUBHON PECIIYBJVKN TEPMAHUN

Anboranusa

CraTbsa NIOCBAIIEHA KOMILJIEKCHOMY JICCJIEOBAHMIO J aHAJM3Y MHCTUTYTa CTPaXOBaHMA IPOdEeCCHOHAIBHON
OTBETCTBEHHOCTM ajziBoKaTa B Ykpaute n @PT'. Ilockonbry mpodeccrnoHaslbHaA IeATeJIbHOCTh aJBOKaTa 3a-
KJIIOUaeTCA B IIPeJOoCTaBJIeHNY I0PUANIECKOl IIOMOIIM M OCYILIEeCTBJIAETCA Ha OCHOBE I'DaKIaHCKO-IIPABOBBIX
JIOTOBOPOB, NPV IIPEJOCTaBJIEHMUM JII000J IOPUAMYECKON IIOMOIIY aJBOKAT HECeT IIPOgeCCHOHAJIbHYI0 MaTe-
PMAJIbHYIO OTBETCTBEHHOCTb 33 HEMCIIOJIHEHMe JMJIJ HeHaJJeskalllee JICIIOJIHEHVEe CBOMX IIPO(eCCHOHATIbHBIX
obsazanHOCTEN. ['paskIaHCKO-IIPaBOBasd OTBETCTBEHHOCTb a/IBOKATOB MOXKET HACTYIMTBH Ha OOIIMX OCHOBaHM-
AX, IPEeNyCMOTPEHHBIX 3aKOHOJATEJBCTBOM, B YaCTHOCTY ['paskIaHCKMM KOJEKCOM YKpauHBL Bo Bcex pas-
BUTBIX CTPaHaX TaKye BOIIPOCHI JaBHO M YCIIEIIHO PEIaloTCs C IIOMOIIBI0 MEeXaHM3Ma CTPaxoBaHMA Ipodec-
CMOHAJILHOV OTBETCTBEHHOCTY — KaK B 00A3aTeJIbHOM, TaK U B JOOPOBOJIBHOI popMe. AHAMMBUPYA IPAKTUKY
CTPaxoBaHMA PO ECCHOHATIBHOM OTBETCTBEHHOCTN anBoKaToB B PPI', MOKHO BBIABUTbL OCHOBHBIE HAIlpaB-
JICHV BO3MOSKHOT'O PAa3BUTHUA DTOTO MHCTUTYTA B YKpauHe.

KuioueBble cjioBa: afiBOKAT, aJBOKATCKAs NeATeJbHOCTD, CTPAXOBaHNeE, CTPaX0oBaHue IPodeCcCUOHANIbHON OT-
BETCTBEHHOCTM aJBOKATa, IPaKIaHCKO-IIPABOBas OTBETCTBEHHOCTb.
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CHOICE OF UKRAINE: REFORMS VS. PERESTROYKA

Yakovlev D.V.

National University «Odessa Law Academy»

The article examines the process of political choice between reforms and perestroika, its features and compo-
nents in the post-Soviet Ukraine. M. Gorbachev’s perestroika is considered as a vivid example of the model of
the halfness of reforms. His political choice is caused not only the “dawn” of democracy in the post-Soviet space.
The choice the last general secretary of CPSU convincingly showed that there is no third way between democ-
racy and authoritarianism. The modern Ukrainian political class must realize this and make a rational choice
in favor of democracy. The role of the political choice in two interrelated dimensions of political interaction —
politics and policy. Firstly, in the struggle of individual and collective political actors for votes in the electoral
process. Secondly, in the process of public administration, where the choice is an important component of po-
litical decision-making. It is noted that the post-Soviet model of reforms is characterized by certain pathologies
originating from the Soviet period: formation of the “party of power”, centralization, orientation of the infor-
mational influence “top — down”, lack of the dialogue and traditions of parliamentary debate, populism. In the
globalized environment the informational space becomes an arena of political infighting and the mediatization of
politics threatens the subordination of political debate and the broad political dialogue in visual media format,
especially — TV. It is well-reasoned that one of the possible ways of overcoming the political choice pathologies
is rationalization of the electoral process and public administration. Using the theory of public choice, the recipes
of facilitating of rational choice model formation in the public domain are stipulated.

Keywords: political choice, post-Soviet political choice, perestroika, reforms, political debates, rational choice.

ntroduction. In the discourse of national po-

litical science a well-developed system of ra-
tional argumentation for the implementation of
the ambitious project — the transition from the
post-Soviet politics to the democratic political in-
teraction — was formed. Mainstream political actors
publically call themselves democrats, under the
idea of democracy almost all the political parties,
projects and organizations are placed, except ex-
plicit fringes. But democracy, paraphrasing Soviet
propagandists, is still “on the horizon”, remaining
the matter of faith.

The study of Ukrainian political choice in this ar-
ticle is focused on two processes: electoral and admin-
istrative. In the case of electoral choice the main actor
is a citizen, while in public politics they are govern-
ment officials, who are organized, able to determine
the agenda of public life, legal and procedural terms
of political choice, including the electoral one.

In the political framework, the political chang-
es of the last decades enhanced the emergence of
well-organized groups that have access to power,
economic, informational and political resources of
impact and that try to monopolize this framework.
Such groups have no rational reasons to consider
the thoughts of unorganized or less organized so-
cial groups and the society as the whole. In this
respect, the choice of an autocrat is not much dif-
ferent from choosing an oligarchic form of admin-
istration. The logic of the autocrat, like the oligar-
chy, involves neglecting public interest, concerns
about the retention of power (in the context of
autocracy, it also applies to solving the problem
of inheritance) and maximization of its own profit.

For Ukraine the attempt to explore the grand
event — the disintegration of the Soviet Union —
from the perspective of two situations of choice
of the “last general secretary” is of particular im-
portance.

Firstly, Ukraine is quite unexpectedly, taking
into consideration the significant contribution of
the Ukrainians to the development of the Soviet

regime and the weakness of changes in the two
decades of independence, found itself at the fore-
front of post-Soviet political transformations. De-
spite the similarity of the causes and the differ-
ence of consequences of the events in 2004-2005
and 2013-2014, Ukrainian “Maidans” convincingly
showed both alternatives and constraints of a po-
litical choice in the country. And above all, the
political class has not left the “post-Soviet” coat,
and in new conditions tries to implement the mod-
el of “perestroika” as another attempt to withdraw
from real reforms and simulate democracy in or-
der to preserve power and property.

Secondly, in political discourses much emphasis
is paid to elections in Ukraine (electoral process),
but at the same time, not enough attention is fo-
cused precisely on the conditions, alternatives and
restrictions of the choice of political actors, citizens
and institutions (whether in offices, in polling sta-
tions or during street protests).

I. Homo Eligit. The Theoretical Framework of
Political Choice Research

In political theory two basic approaches to
the interpretation of the phenomenon of political
choice are developed: “existential” and “market-
ing”. The first one relates to the philosophical tra-
dition of existentialism and connects choice with
freedom (the freedom of choice), responsibility
(the responsibility for selection), suffering and
fear. The situation of choosing is the time of the
highest tension of spiritual and physical forces of
an individual, which happens several times during
his life (or does not take place at all), has a fun-
damental moral character and means “either...or”.
The second approach, on the contrary, emphasizes
the “commonplace” and triviality of the phenom-
enon of choice, which is primarily associated with
the needs of an individual, services and goods. The
choice in this case moves to a public domain, ap-
pears as an important part of public administra-
tion, decision-making in management, realization
of political interests.

© Yakovlev D.V., 2015
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In the contemporary political discourse, the
image of “Knight at the Crossroads”, which illus-
trated the situation of choice, is changed to the
model of “Man with a remote control” (or another
gadget) who “turns over” channels, websites, com-
puter games, services, goods, parties, leaders, ide-
ologies. A modern citizen has a lot of choice options
o that can either be alternative or cannot.

One of the major controversies related to po-
litical choice is that the topics, which draw peo-
ple’s attention during an election campaign, are
usually different from the variety of problems
which must be solved in the process of public ad-
ministration. As post-Soviet political process con-
vincingly demonstrates, the pathologies of political
choice are often quite well “disguised” under the
norm, as in the post-Soviet societies there was no
public discussion and reflection of latent individual
and collective attitudes, desires and expectations,
which constitute the basis for public legitimating
of power.

A political theory takes into account the lim-
itation of the provisions of rational choice based
on the model of selfish maximizer of benefit —
Homo ekonomicus. The difficulties that arise in
the process of transformation of individual ratio-
nal decisions and collective action are essential.
K. Arrow, M. Olson and their followers claim that
the transfer from individual to collective rational-
ity is unattainable.

In the early 1950s, the economist Kenneth Arrow
(subsequently a Nobel Prize winner) wrote down
a list of reasonable requirements for a democratic
voting procedure. Then Arrow set out to find all
of those voting procedures that meet the require-
ments. It turns out that there aren't many. Arrow
was able to prove with the inexorable force of pure
mathematics — that the only way to satisfy all of
the requirements is to select one voter and give him
all the votes. The only “democratic” procedure that
meets the minimal requirements for democracy is
to anoint a dictator! (Landsburg 1995, 53).

The rational behaviour means that the actor
has a plan and tries to maximize his own benefits
while minimizing potential costs. Economic theo-
ry suggests the opportunistic behaviour of actors
when they follow their own interests, in particular
fraudulently, including explicit forms of fraudu-
lence (lying, stealing, cheating, etc.), i.e. a rational
person is a “maximizer”, who accepts only the best
option. Political actors develop electoral strategies,
calculate the benefit from their political participa-
tion and rely on the principle of benefit maximiz-
ing. This is an instrumental understanding of ra-
tionality, according to which individuals compare
their expected benefits and costs, trying to maxi-
mize the former and minimize the latter.

M. Olson believes that the behaviour of an in-
dividual often lies in the fact that he tries to enter
the group that does not pay, and that others join
the group paying the social costs. However, this
game does not take into account the long term
prospect, in which the actions concerning “perva-
sive interests” bring the greatest benefit (M. Olson
opposes them to small-group interests). Because
this incentive to “ticketlessness” takes a long time
for the emergence of collective action in most sec-
tors and groups (Olson, 2000).
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In the transition conditions economic growth
serves an important factor of success. It is nec-
essary to guarantee well-defined individual rights
and the “absence of theft of any kind”. M. Olson
distinguishes two types of “theft”: 1) violation of
the subordinates’ rights by an autocrat and con-
fiscation of property; 2) theft by means of lob-
bying, which establishes favorable for groups of
special interests legislative norms and sets prices
and norms for salaries by means of cartelization or
conspiracy.

Voters like politicians are entities who rationally
pursue goals of getting maximum benefit or advan-
tage. Explaining the results of political processes,
the theorists of public choice refer to the deductive
methods of formulating versions about which in-
centive and restraining factors are faced by individ-
uals, which calculations they are guided by. A sys-
tematic study of individuals’ behavioural strategies
has brought researchers to new approaches con-
cerning traditional issues of political science, and
led them to asking questions that have never been
asked concerning the nature of political phenome-
na (the idea of the phenomenon of “rent-seeking”,
when the groups who have a monopoly make the
government protect, with the help of regulatory
process, their dominant positions).

According to “The Concise Oxford Dictionary
of Politics”, “rational choice is the division of, or
approach to, the study of politics which treats the
individual actor as the basic unit of analysis and
models politics on the assumption that individuals
behave rationally, or explores what would be the
political outcome of rational behaviour. Rational
choice writers usually define rationality narrowly in
terms of transitivity and consistency of choice” (The
Concise Oxford Dictionary of Politics 1996, 421).

According to A. M. Sharp, “the choice of an
economic system is not a choice to have or not
have decision making and planning; rather, the
particular economic system selected simply indi-
cates who will make resource-use decisions and
plans. In the market economy, the consumer is
king. That is, consumers decide what allocation of
resources between competing production processes
maximizes their well-being. Markets then coordi-
nate this information and bring about any needed
reallocation. None of this applies in the command
economy... “(Sharp 2001, 46).

But not only these politological and political
factors make the political choice difficult. The logic
of democratic elections it foresees the alternative-
ness: a politician should be chosen between differ-
ent candidates. An alternative necessarily implies
a difference; in viable (democratic) elections it is a
competitive difference.

The logic of political actions is aimed not just at
defending a particular position or own principles (of
the party program) of social development, but also
in competition with other politicians who are com-
petitors in the political domain. On the one hand,
the political battle in the election campaign is an
open sphere of interactive symbolic communication
of political actors towards power, getting of which
allows to focus on serving the public benefit.

On the other hand, the assurance of the gov-
ernment legitimacy allows to distinguish the “trap

of free elections”, “unreliability of the choice fac-
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tor” that can lead to the phenomenon common to
the citizens of all the post-communist countries —
disappointment in the elections. For the partici-
pants of the democratic transit Larry Diamond's
idea about the existence of a significant difference
between the “electoral” and “liberal” democracy
becomes apparent. The latter is not limited to the
system of democratic elections. It also possess-
es such features as control over executive pow-
er; independent judicial power that enforces the
abidance of the law supremacy; protection of the
freedom rights of an individual, speech, meetings,
conscience, the right to choose and to be chosen;
protection of minorities’ rights .. no censorship ... In
case of electoral democracy there exist a system of
government and administration, formed as a result
of relatively free and fair elections, but there are
no guarantees of many other rights or freedoms
that exist in liberal democracies (Diamond 1999).

The condition of regular and free elections is
necessary but not sufficient to ensure an effective
(“good”) administration.

The complex of interrelated problems of legal,
economic (the structure of ministries and depart-
ments, which remain Soviet basing on their or-
ganizational and sectoral characteristics), political
and cultural nature complicates the performance
of functions appropriate for a modern democratic
administration by the post-Soviet state.

K.R. Minogue confirms that “the echo of the
past always illuminates. Cui bono? the Romans
used to ask. Who benefits? In an egalitarian world,
everyone is equal, except perhaps the managers of
equality. And certainly in the foreseeable future,
there will be endless and not unprofitable work
for those whose business it is to spell out in ever
greater detail the rules of the game of life, and
to adjudicate conflict, and to teach the benight-
ed what thoughts a just society requires. Politics
will have died, but everything will be politics” (Mi-
nogue 1995, 111).

The centralization of power and the concentra-
tion of authority in the condition of an uncertain
responsibility of individual and collective govern-
ment actors lead to the abstraction of administra-
tion decisions from society (administration enti-
ties). The state apparatus and the nomenclature
are perceived by society (perhaps we could say the
same about self-identity) as a self-reliant system
that is not interested in cooperation with commu-
nity and does not require feedback for selection,
approval and implementation of political decisions.

Georg Sorensen in his “Democracy, Dictator-
ship and Development. Consequences for Economic
Development of Different Forms of Regime in the
Third World” notices that”... the restructuring of
the economy meant that there was room for im-
proved welfare as well as for auto-centric growth”
(Sorensen 1990, 13). Moreover, “the original argu-
ment was that democratic regimes were less able
to curb consumption to the benefit of accumula-
tion and economic growth” (Sorensen 1990, 11).

The problem of citizen’s political choice in the
voting booth is to elect the best among all other
candidates according to specific criteria. Defining
the selection criteria is a personal decision of every
voter or a group of voters united by certain social
(age, ideological, gender etc.) features.
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In political theory quite a sceptical attitude to-
wards the theory of rational choice, in the form
it was represented in the model Homo econom-
ics, was formed. It is rather inclined to talk about
the choice on the principle of limited rationality.
This approach allows treating the understanding
of political choice principles more critically: form
the electoral choice to the choice of optimal consti-
tutional and institutional policy. Democratization,
from the standpoint of the theory of public choice,
is interpreted not as a result of natural, free from
interference structuring, but as a result of plan-
ning and creating the appropriate legal framework
and political institutions.

If individuals respond to incentives, they are
rational, and thus the basic explanatory principles
of political theory should be the principles of ratio-
nal individual choice: individuals make choice (or
act) rationally if their actions are determined by
their preferences, which are rational themselves.
Preferences are rational if they are complete and
transitive, i.e. take into account and rate all the
alternatives.

It is fully concerned the political choice which
takes punches on all the sides in the post-Sovi-
et time: the formulation of the “overall” interest
(M. Olson), the emergence of the post-Soviet “max-
imizers” of economic and political benefit, profits
and resources, partial constraint of civil rights and
freedoms.

If the concept of modernity, as manifested in
the ideologies of liberalism, conservatism and so-
cialism, is out of dominance of goal-rationality
(instrumental mind). Post-Soviet society should
solve the problems arising from the socialist mod-
el of modernization and the traditional sources
of solidarity should be replaced by the reflexive
construction of political relations and regulatory
agreements. Rationality serves one of the funda-
mentals of modern era establishment, democratic
political institutions. Without rationalization it is
impossible to imagine the processes of seculariza-
tion (according to Max Weber — “disenchantment”
of political field), liberalization of economic, politi-
cal and media spaces, pluralization, formation and
development of the law-governed state and civil
society, professional administration (bureaucracy),
public policy, science and education, technological
progress.

The models, which explain the decision-mak-
ing process in terms of rationality (rational choice),
such as the model of “economic man” and “rational
organization” (M. Weber), are passing into history.
Complete, comprehensive information, which could
be called rational, is required for decision-making,
but this is not possible in modern conditions — not
because of the lack of information, but because of
its redundancy. The understanding of the ratio-
nal choice under the current conditions is present-
ed by the theory of socially meaningful choice in
terms of information and temporal shortage. Sig-
nificant difficulties are arising in the transforma-
tion of rational decisions and actions of individuals
to collective decisions and actions. M. Olson and his
followers confirm that the transition from individ-
ual to collective rationality is unattainable.

Thus, the rationality of collective action is not
the sum of individual rationalities, for democratic
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development it is necessary to define a public in-
terest. However, conflicts can be deep, be applied
to many areas of public life — from politics, ide-
ology and economics to religion, language and na-
tional identity. It acts as one of the main problems
of rationalization in post-communist societies, pro-
vides grounds for speculation by various political
forces and destroys the agreement on the public
interest.

Understanding a linear model of progress,
which provided a powerful impetus to a “Sovi-
et man” and was based on universality of ratio-
nality, was changing in the process of post-Soviet
and post-modern societies formation. Accordingly,
reflections are also changing with respect to the
rationalization of political choice.

D. Stone opposes academic logic to political
methods. She confirms that when they talk about
politics or gossip about it in the academic circles,
one cannot ignore the categorical denial of political
methods in the name of rational analysis. More-
over, in the academic circles it is contemptuously
believed that political methods prevent the right
policy (Stone 2001). The political analysis, according
to D. Stone, would not care about the objectivity
and established rules, but to see political demands
in analytical concepts, formulation of problems and
policy instruments (Ibid). It was well understood
in the Soviet times by the representatives of the
endless departments of “Scientific Communism”,
“Historical Materialism” and “History of the Com-
munist Party”. By its destructive force the army of
“social scientists” was not inferior to Soviet econ-
omists. (Let us recall an old Soviet joke. Brezhnev
on the Red Square inspects the parade and after
all the tanks, armoured vehicles, aircrafts and mis-
siles a battered truck with a dozen of feeble men
and middle-aged women in glasses and raincoats
starts moving. Brezhnev is asked about what these
civilians of strange appearance are doing among
the grand military parade. Brezhnev says: “These
are our economists. You cannot even imagine what
harm they can do”).

II. The Model of “Perestroika”: Gorbachev’s
Half-Reforms

The post-Soviet countries have their own start-
ing point of the long and hard struggle for democ-
racy. The point is 1991. It is the year of collapse
of the Soviet Union and the emergence of new
independent states. But the dawn of democracy on
the 1/6 of the land began six years earlier. And it
is associated with the name of Mikhail Gorbachev,
who was the “father” of the ambitious project of
controversial changes called “Perestroika”.

Mikhail Gorbachev is the last General Secre-
tary of the Communist Party of the Soviet Union
(CPSU). The first and the last President of the
USSR was, due to “Perestroika”, also called the
“father” of the great empire defeat, its collapse
and disintegration. Gorbachev's ruling was marked
by the reassessment of values and personalities,
institutions and processes, phenomena, symbols
and events that kept the world in fear and defined
the history of the XX century. This applies to the
core of the Soviet regime (major political, ideolog-
ical, institutional elements of the communist era):
Lenin and Stalin, the CPSU and the Committee of
State Security (KGB), the Council for Mutual Eco-
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nomic Assistance and the Warsaw Pact, socialism
“with a human face” and communism, the Soviet
partocracy and Komsomol, authoritarianism and
“enemies of the people”, internationalism and class
struggle, “Proletarians of all countries, unite!” and
“We will bury you!”, dialectical materialism and
scientific communism, planned economy and no-
menclature.

Gorbachev tried to rely on the “machine” in
order to reform it. The experience of post-Sovi-
et countries that once underwent radical reforms
(Poland, Lithuania, Latvia, Estonia, Georgia, and
others.) convinces us that the will of authorities,
the ability to find allies and support among large
social groups are required for carrying out funda-
mental reforms. With the “wisdom” of the present
we understand that “perestroika” was doomed to
the failed attempt to give the nomenclature the
command to reform itself and voluntarily to get rid
of “plum jobs”. That is why the way of “semi-re-
forms”, chosen by Gorbachev gave no results. Ac-
cording to N. Davies, “Gorbachev was a political
tactician of consummate skill, coaxing the conser-
vatives and restraining the radicals.. ignored the
implications of removing coercion from a machine
that had known no other driving force..” (Davies
1997, 1677).

M. Gorbachev is a politician in the European
sense of this word. He is recognized as a reformer
and a welcome guest in the capitals of all dem-
ocratic countries, who became a symbol of the
end of the Cold War. After the general secretar-
ies of the “stagnation era” (firstly — L. Brezhnev,
Y. Andropov and K. Chernenko) he returned life,
revolutionary energy and ability to speak without
notes to the Soviet style of political leadership. To
talk to people!

But such is the fate of the last general sec-
retary — he would not have wished to do what
he did. That is why he is criticized for completely
opposite things: for attempts to save the empire,
the desire to reform the Union and its disintegra-
tion; for putting stake on nomenclature and for
fighting against it; for freedom of speech and cen-
sorship, democracy and at the same time the in-
ability to hear the voice of people; for supporting
dissidents and dissidents’ movement (Sakharov et
al.) and for too liberal attitude towards them. His
fate is ambivalent in everything. “Perestroika” and
“Glasnost” could not save the Soviet Union; the
Politburo’s attention towards economic issues did
not solve the problem of deficit and long queues.
Gorbachev’s awareness of the importance of a na-
tional question did not secure him from the explo-
sion of nationalism and clash of national identities.
The neutralization of the Communist Party did not
lead to the competitive multiparty system and did
not deprive the “party of power” of its political
weight (former communists who retained power
due to apparent non-partisanship) in the post-So-
viet republics.

The restructuring began with the total criti-
cism of past mistakes of the Soviet leadership and
the disclosure of the truth in national media. Gor-
bachev spoke exposing the negative aspects of the
recent past (first of all — Stalinism) and, at the same
time, outlined the plans for a political upheaval,
basing on the ideas of Lenin. But Gorbachev failed
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to advance further in both economy and politics.
It soon became clear that continuation of reforms
needed introduction of market principles in econ-
omy and multi-party system, taking into account
the non-party interests in political life. Gorbachev,
despite the advice of economists-reformers, was
hesitating with the transition to a market econo-
my, was rejecting the plans for a radical change
(which were offered by G. Yavlynskyy, Y. Gaidar,
et al.). He refused to decollectivize agriculture and
desubsidize prices, postponed the legalization of
private property.

As a result of choosing the path to “perestroi-
ka” by Mikhail Gorbachev, the Soviet planned
economy has actually ceased to function and the
market economy could not be created. The nation-
al issue was particularly acute. On the one hand,
Gorbachev encouraged the republics to formulate
their demands concerning autonomy and federal
structure of the Union; on the other hand he re-
fused to follow them. The gap between the real
situation and the declarations became larger. The
proclaimed reforms of the socialist system, the for-
mation of cooperatives, qualitative changes in all
the spheres, the introduction of a competition in
the political life remained only in words.

In order to assure oneself of historical and polit-
ical relationship between contemporary Ukrainian
situation and the choice of the last general sec-
retary, we should look at the Gorbachev's re-
form agenda, which was called “perestroika”.
Gorbachev's political program included democ-
ratization, parliamentary development, local gov-
ernment authorities, attention to public opinion,
improvement of the government control quality,
guarantee of human rights and political culture
based on universal ethical values.

This program in its main provisions is fully com-
parable with the agenda of reforms in post-Soviet
countries.

By 1991 Gorbachev stopped the “Cold War”
and opened borders. There was a real freedom of
speech in the USSR and its first free elections were
held. Gorbachev was faced again with a choice: to
perform liberal economic reforms and move to a
democratic political system, or continue to modern-
ize the Soviet system. But the President decided to
move at its own course, continuing the restructur-
ing as a third way between “real communism” and
democracy. He tried under the communist ideology
and the Soviet “picture of the world” to implement
changes in economic and household mechanisms in
order to ensure the country's political development
and economic growth.

At that time Gorbachev said that the Sovi-
et Union was committed to building communism
(advanced social system), and therefore rejected
all the attempts of the capitalistic West to change
the Soviet political system. On the other hand, the
restructuring should have “strengthened” com-
munism in Eastern Europe, changed the political
and military thinking of the imperialistic West,
and eventually — rebuilt the world on the basis
of real communism. As it turned out later, having
established the openness of a Soviet society and
dialogue between two political opposites (commu-
nism and capitalism), the restructuring cleared the
space for the dominance of a capitalist system.
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The initiators of “perestroika” as a philosoph-
ical, political and social project underestimated
the fact that, despite the rhetoric of “diitente”,
a powerful enemy beyond the communist reality
remained in the world of ideological, political and
economic competition. This is a democratic proj-
ect. It can be confirmed that the restructuring is
a dawn of democracy, but it ends where a true
democracy begins.

Most of the problems that Gorbachev tried to
solve with the help of “perestroika” are on the
agenda of today's reformers. Thus, present and fu-
ture generations have to make choice in favour
of democracy. And it is important to understand
the causes of defeat. The dawn of democracy in
post-communist countries was overshadowed by
the clouds: the Soviet administrative-command
system, the paternalism of vast majority of society,
the errors of leadership. Democratization is con-
tinuing to develop in the post-Soviet fog, but — let
us be optimistic — and it is still far to the decline
of democracy. We have time, but it is running out.

ITI. Alea Iacta Est. The Political Choice of
Ukraine

Nowadays the citizens of the post-Soviet coun-
tries are experiencing another “doomsday”. In
2013 — 2014 the crisis of the post-Soviet world,
which had been smouldering since the Sovi-
et Union collapse, caused real fires that started
burning in Eastern Ukraine. During this period the
problem of the reforms model and the focus area
of domestic and foreign policy was aggravating,
which, in turn, made actual the vision of the “sit-
uation of choice” of the crucial period of the late
80s — early 90s. The cost of then-made errors for
the political class and society is increasing.

Analyzing the processes of politics democratiza-
tion in Ukraine on the edge of 80s — 90s of the last
century, the researchers of post-communism called
the changes, which took place during that period,
“epochal”, wrote about the need for rationaliza-
tion of political action and the need to examine the
fundamental assumptions, concepts and theories
of political science, its attempts to determine the
nature of political choice and its pathologies again.

These objectives remain relevant to modern
political discourse after new scheduled “crucial”,
in terms of democratic governance and preserva-
tion of the country’s integrity, elections in 2014,
and not less epochal changes that have occurred
during this time and are associated with the de-
mocratization of Ukrainian society, external and
internal political challenges for Independence.

In modern cognitive conditions the belief in the
omnipotence of human mind, the decline of the
“spirit of enlightenment”, which in due time pro-
vided a theoretical grounding for the priority of eco-
nomic goal-rationality, are rethought and criticized.

“Like everything else in life, politics is about
hard choices, and the nicest thing to do with a
hard choice is to evade it. Semantic abracadabra
helps. A quite new sense of ‘politics’ has emerged
to do this work, and unless we keep track of it we
are all at sea in understanding the modern world.
The essence of this new meaning is that ‘politics’
is made to cover every small detail of life. It is
a semantic drift which happens quite unselfcon-
sciously” (Minogue 1995, 107).
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In the post-Soviet conditions instead of market
rationalization of costs a different political game
take place, in which politics and economics require
permanent “loans” from the past. Two political
pathologies of choice are directly related to the
post-Soviet politics. First of all, the erosion of in-
stitutional line between the state and the market:
the state is divided into administratively-political
and commercial sectors, and the “party of power”
controls them. Secondly, the permanent realloca-
tion of capital and property without an effective
mechanism for saving and capital accumulation.

Nevertheless, the landscape of political science
in Ukraine has changed. A wide range of Ukrainian
scholars’ works written with the use of the ele-
ments of the rational choice theory concerning the
democratization of political cooperation, the estab-
lishment of civil society institutes, political tech-
nologies, mass media, gender politics, neopatrimo-
nializm, elites and leadership, political coalitions,
political argumentation and discourse testify to the
total consensus in terms of the heuristic potential
of the public choice theory.

In the Ukrainian scientific discourse a wide
range of issues related to electoral choice has al-
ways attracted much attention of politicians, citi-
zens, experts and mass media. Predominantly, dis-
cussions are focused on the critical analysis of the
negative effects of electoral process. The applica-
tion of public choice theory to study the conditions
and pathologies of choice in Ukraine is due to the
emergence of new non-standardized situations in
the post-Soviet politics that require appropriate
means to analyze and improve the efficiency of
public policy.

In the meantime, the issues of “positive” con-
struction of political choice democratic domain in
general (not just the interaction of political actors)
are paid much less attention. Perhaps it is consid-
ered that in the circumstances where administra-
tive resources and other illegal means of political
campaigns will not be used, the election campaigns
in Ukraine will automatically meet the criteria of
openness and become democratic.

The political choice of the last decades has cre-
ated an alternative to the political development
of post-Soviet era: from the “media show”, with
meaning-playing, or government’s censorship, to
the possibilities of political action aimed at achiev-
ing compromise and consensus.

The domain of choice in post-Soviet politics be-
cause of unstable rules requires the constant deter-
mination of current state affairs, which is formed
in the process of interpreting and reinterpreting
the actions of others. In this regard, the require-
ments concerning rational political actions in all
areas of post-communist transformation, of society
is extremely relevant to present-day Ukraine, for
politics of which you can apply the name “crisis”,
last but not least, because of the lack of reasonable
solutions.

The discrepancy between electoral and
post-electoral logic in the actions of politicians
leads to the loss of voters’ trust, the public atti-
tude to politics as a “dirty business”. But from the
functional point of view — to the percentage fall
in citizens’ turnout to the polls that during five
parliamentary election campaigns has fallen by al-
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most 13% (from 70.8% in 1998 to 57.9% in 2012 and
52,4% in 2014).

For political science the research of the post-
Soviet choice phenomenon of a citizen at the poll-
ing station, an official at the bureau, an experi-
enced parliamentarian — a lobbyist or an ambi-
tious young politician at a crowded meeting is a
fundamental thing. Indeed, the process of political
science formation included such a direction as “po-
litical science of post-communism” and was at the
phases of opposition and deconstruction towards
Soviet social science.

In post-Soviet politics the principle formulat-
ed in “The Armchair Economist: Economics and
Everyday Life”: “Instead of asking, “What social
institutions led to such irrational behavior?” It is
necessary to ask: “Why is this behavior rational?”
(Landsburg 1995, 16).

The main contradiction in the process of deter-
mining the optimal electoral system is to choose
between a full representation and a structured
parliament.

The Proportional distribution of votes in par-
liamentary elections provides a clear and relative-
ly stable parliamentary structure — these are the
main advantages of the proportional system. In ad-
dition, the proportional system enables the society
to identify the political history of each party, its
effectiveness in creating coalitions and its results
in administration participation.

The proportional system gives rise to the role
and weight of political parties, which are gradu-
ally transformed into an effective institution that
provides an interaction between government and
citizens. Introduced in 2006 and 2007, the propor-
tional electoral system has demonstrated its short-
comings (mainly refers to the “closed” list that
prevents rational choice of citizens and does not
facilitate the formation of a strong regional policy,
and also leads to an increase in the role of party
bureaucracy).

In the conditions of parliamentary-presidential
model the proportional system of representative
authorities formation creates the problems of sta-
bility of the executive branch functioning, because
none of the political parties cannot obtain an ab-
solute majority of votes (although, of course, this
goal exists), and therefore — unable to create a
one-party government. However, in this case, it is
better not to talk about the coalition, but the quo-
ta government, where a special quota of positions
belongs to the President.

The opponents of proportional system in the
form in which it is implemented and used in
Ukraine, namely the system of closed party lists
in a single state multi-mandate constituency, give
strong arguments of narrowing the electoral rights
of the citizens who, not being members of political
parties, are actually deprived of the opportunity
to participate in the nomination of candidates for
deputies.

The proportional system requires the formation
of stable factions and coalitions of factions that
take responsibility for voting and acting of the
government and the opposition. The effectiveness
of actions can be evaluated, and each voter is able
to rationalize his choice based on the political his-
tory of a party or bloc.
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In its turn it promotes the growth and the
enhancing the role of political parties in society,
which in the long run will contribute to carrying
political struggle in the dimension of ideological
competition. The future of political parties will be
determined in the ideological field and will not so
much be dependent on the image technologies.

Despite the fact that a relatively short time pe-
riod separates two election campaigns under the
proportional system (which is likely to explain the
financial and organizational unwillingness of one
third of parties and blocs to participate in the elec-
tions in 2007), these election campaigns showed a
number of general trends that lay the groundwork
for the (possibly critical) analysis of implementa-
tion of proportional system in our country. Not
fundamentally changing the proportion of forces
and factions in the Parliament, they led to changes
in the government coalition and the personal com-
position of the government. Comparing the results
of the election campaign to the Verkhovna Rada of
Ukraine, 1998, 2002, 2006, 2007, 2012 and 2014 we
can specify the following trends in political choice:

reduce of voters’ turnout (respectively
70.8%, 69.3%, 67.8%, 62%, 57.99%, 52,42 %);

reduce of the parties and blocs number
that overcome the electoral threshold in a state
multi-mandate constituency and get to the Parlia-
ment, except the latest election campaign in 2014
(respectively 8, 6, 5, 5, 5, 6);

increase in the percentage of voters who
vote for “passing” parties and blocs, except the
percentage of voters in 2014, which decreased and
returned to the level of 2006 (65.8%, 75.72%, 77.73%,
88.58%, 93.74%, 77, 48%). From 1998 to 2012, more
and more voters, even if they have different pref-
erences, vote for parties and blocs who are likely
to get to the Parliament.

Transformations in the electoral system can-
not be analyzed separately from the process of
formation and development of the party system,
organization of electoral campaigns and parlia-
mentary activity on the formation of the coalition
and the government under several constitutional
“reverses” between presidential and parliamen-
tary-presidential models. The state patronage for
some political parties allows calling them “cartel”
ones. This name reflects the other side of the re-
lationships between the “party of power” and the
state — not just party support of the authorities,
but also the assistance on the part of the state in
party activity.

It can only be added that the election cam-
paign of 2014, which was held again by the mixing
model, did not lead to “tectonic” changes in the
organization of both internal party work and com-
munication of candidates with voters. However,
the proportional system has a number of positive
outcomes for both the parliament and the gov-
ernment and for the democratization of political
interaction in general. The structuring (one reason
of which is the centralization of party structures)
of party domain in general and the parliamentary
one in particular are distinguished among these
outcomes. Proportional and mixed systems, even
with significant shortcomings, is able to provide
the representation of major political and ideolog-
ical positions that exist in Ukrainian society, the
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formation of factions and coalitions of factions that
take responsibility for voting and activities of the
government and the opposition. The effectiveness
of these actions can be evaluated, and voters are
able to rationalize the political choice.

The political choice in post-Soviet politics is im-
plemented under the direct influence of advertis-
ing and agitation political campaign. The positive
image of a candidate is created in communication
with journalists and voters who support this can-
didate. It does not look like a difficult task, taking
into consideration the lack of competition factor in
the direct dialogue with other candidates. A can-
didate needs to play a certain role on the stage,
which has already been prepared by the team. He
turns into the actor, who is demonstrated to the
public as the part of a big show. The image that is
created for the public is the so-called “imaginary
person” that has to bear positive emotions. He al-
lows only a monologue (in the best case — prepared
answers to questions of positive-minded journalists
or citizens), which turns the electoral race from
the competition into the theatre.

Democratization involves looking for mecha-
nisms of one of the main tasks solving: rational
actions transformation of individual and collective
political actors to the collective rational action with
the satisfaction of public interest. The democrati-
zation process of political interaction is inseparably
linked to the rationalization of social relations. The
development of science, law, market economy and
representative political institutions, independent
mass media, not in the least is the result of sec-
ularization, desacralization and rationalization of
political world.

The problem of rational choice is decided de-
pending on the presence or absence of information,
which actors are guided in their actions by. In to-
day's world the hopes of democracy are associated
with the development of political communication
domain. Although the involvement of broad social
groups in the process of politics formation makes it
difficult to make rational political decisions due to
the increase in politics participants number.

Conclusion. “Perestroika” has become a symbol
of half-way policy. The importance of “perestroi-
ka” for nowadays is that the lessons of “defeat”
of the last general secretary have been learned
neither by the political class nor by the society.
The historical challenges, which have found no ad-
equate response in the political arena for a consid-
erable period of time, create new dangerous “split-
up lines” in society, leading to armed confrontation
and military conflicts. The cost of errors is increas-
ing, as it was growing for Gorbachev from 1985
to 1991.

The country, which stops on its way to democ-
racy, remains in the Third World. The choice of
Gorbachev, who quickly led the USSR to expected
changes, clearly demonstrated this point.

Gorbachev created the model of transforma-
tions, in which he tried to combine the Soviet
model of “real communism” with electoral democ-
racy and freedom of speech. He chose two ways
at once: communism and democracy, new and old
thinking. The Soviet school of leadership taught
that you cannot work on the principle “either —
or”. These principles of “Old school” appeared then
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in the work of Leonid Kravchuk and Leonid Kuch-
ma. Nowadays they are felt as well.

Summing up the research results of the choice
process and its pathologies in post-Soviet politics
we have come to the following conclusions.

Firstly, the rational choice in politics is one of the
most important mechanisms of post-Soviet society
democratization. In the process of electoral choice
and decision-making in public politics, individual
rational actions are capable of being transferred
into the rational public policy. The conflicts that
arise during the transformation from the individ-
ual rationalities to the collective one can be solved
under the conditions of democracy, because they
become open. Democracy has created an effec-
tive mechanism for political discussion (i.e. — po-
litical bargaining), has proven its ability to pro-
vide country economic development through the
creation of a competitive political environment.
However, the involvement of broad social groups
in the political process makes the procedure of
rational political choice difficult (both quantita-
tively and qualitatively), and one of the latest
trends — mediatization of politics — changes the
system of representation of public interests in
accordance with the requirements of mass media
format and rating, especially — TV. There is a real
threat of bringing the political choice to the level
of mass media shows with meaning-playing and
meaningless dialogues. This leads to the emergence
of new challenges towards the members of mass
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media (the transformation of socially important in-
formation into the product, the absence of struc-
tural changes in the relationship “state — mass
media”, the transformation of politics into the me-
dia process). The absence of a rationally-reasoned
dialogue in mass media not only complicates the
interaction between political actors, but also intro-
duces a new important factor to political commu-
nication — the silence of population.

Secondly, the political debate has become the
response to the impact of mediatization. Rational
choice requires not only alternativeness, but also
competitive alternatives. Argumentation, speci-
fication of rules and forms of public discussions,
their complexity, sophistication and elegance pro-
vide evidence of the maturity of democracies. On
the contrary, the facilitation of social problems,
populism, demagogy, the tendency to monologue,
or even the avoidance of debate, its ignorance
bears evidence of the eliminating of rationality
from political domain.

“Perestroika” was a major episode of the glob-
al political process. It gave a clear and ambiguous
answer to the question: “Is there a third way?”
The defeat of “perestroika” meant that the choice
of post-communist political class and society in
general is limited to two alternatives. It is either
in democracy or in authoritarianism. But the
question “Will democracy win nowadays, or we
have to go through another totalitarian ‘spasm’?”
remains open.
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dAxosiaes /1.B.

Hanionansanii yHiBepcurer «Onecbka I0pUANYHA aKaaeMia»

BUBIP YKEPATHI: PE®@OPMIU VS. IEPECTPOJIKA

Anorangisa

Y crarTTi JocIaimKyeTheA Ipolec IOJIITUYHOrO BUOOPY Misk pedopmammy i mepebynmoBoro, 7oro ocobamBocTi
Ta CKJAZoBi B IOCTPajAHCbKiN Ykpaini. ['opbauoBchbka mepefynoBa BBaXKAETbCA ACKPABUM IIPUKJIAI0M
[IOJIOBMHYACTOCTI pecpopmaTopcbkoi mozesi. Vloro mosituunmit Bubip BMKJAMKAHMIT He TiibKu "cBiTaHKOoM"
JIeMOKpaTii B ImocTpagaHCbKOMY IIpocTopi. Pimmenna octanHboro reHepaibHoro cekperapsa KIITPC nepexonin-
BO IIPOJIEMOHCTPYBAJIO BiICYTHICTb TPETHOIO MIJIAXY MisK JleMOKparTi€ro i TorasgiTapmuamom. IlosiTyanmii kiac
Ccy4JacHOI YKpaiHM IIOBMHEH 3p03yMiTH Lie i 3pobuTy panioHaapHMii BUOIp Ha KOPUCTE AeMOKpaTii. 3Ha4YHa poJib
MOJIITUYHOTO BUOOPY B [BOX B3a€MOIIOB'A3aHIUX CKJIAIOBUX MOJITUYHOI B3A€MOil — MOJIITUKOO i TTOJITUKAMMA.
Ilo-niepire, B 60poTh0i iHAMBIAyasbHMX i KOJIEKTMBHMX MHOJITUYHUX OiAYiB 3a TOJIOCU IIiJ 9ac BMOOPUOro
npouecy. ITo-gpyre, B IIpolieci cycniJibHOTO aMiHICTPYBaHHS, JIe TOJIOC € BasKJIMBMM KOMIIOHEHTOM IIPUIHAT-
TA MOJITUYHOTO pimenHa. Harosomryersesd, 1110 AJyid DOCTpagaHChKOI pedpopMaTopchbKOi MOJieJi XapaKTepHi
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JledKi IaToJIorii, o mpMifyM IIe 3 pafsaHCBKOro Iepiomy: cdopmyBaHHA "maptii Biazm", neHTpasisamis
CIagHOro iHdopMalLifHOro BIIMBY, HEAOJIK IiaJjory i Tpaiuliil y mapJaMeHTChbKMX aebaTax, IOIIyJi3M.
Y rsobasisoBaHOMY OTO4YEHHI, iH(popMaIliiiHMit IPOCTIp CTaB apeHO0 BHYTPIIIHLOI 60poThOM i MemiaTmzariii
MOJITHUKIB, 3arpo3JIMBMM MiANOPAAKYBAHHAM IOJITUYHOTO IOMCKYPCY 1 IIMPOKOTO IOJITHYHOIO Aiajiory y
BizyasbHOMY popMaTti 3acobamm MacoBoi iHdopmarlii, ocobamnBo — TesebauenusamM. JJodpe obrpyHTOBAHO, IIO
OIHUM 3 MOMKJIMBUX CIIOCOOGIB IOMOJIAHHA HEMOJIKIB HOJITMYHOrO BMOOPY € pallioHaJizallis Bubopyoro mpo-
Liecy Ta I'POMaJiCbKOrO aaMiHicTpyBaHHA. IlepenbaueHo BMKOPMCTAHHA Teopii cycmismbHOro BubOPyY, pelenTis
IIOJIETIIIEHHA (POPMYBaHHA MOJeJi PaIjioHaJbHOTO0 BMOOPY B IPOMAaJICBbKil cdepi.

Kuarouosi caosa: nositnuanii Bubip, mocTpaadaHChbRMUil nosiTuaanii Bubip, mepebymoBa, pedpopmu, MOJTITUIHI
nebaty, parioHasbHMIT BUOIp.

dAxosaer /1.B.

Hampmonanbubiit yausepcurer «Onecckasa I0pUaMYecKas aKkaeMusa»

BBIBOP YKPAVHBI: PE®OPMBI VS. IEPECTPOJIKA

AnHOTaIA

B craTee ncciemyercs MpoIecc MOJUTUYECKOro BbIfopa MeXxIy pedopMamy 1 IEepPeCcTPONKOi, ero ocobeH-
HOCTM ¥ COCTaBJIAIOIIME B IIOCTCOBETCKON YKpamuHe. 'opbaueBckas mepecTpoiika CUMTAeTCA APKUM IIPUMe-
POM IIOJIOBMHYATOCTM PedpOpMaTOpCKOi Mozesan. Ero nmosmmrudeckuit BEIOOP BBI3BaH HE TOJIBKO ,,paccBeToM”
JIIEMOKPaTUM B IIOCTCOBETCKOM IpOCTpaHCTBe. PelneHne mnocsenHero reHepasibHoro cekperapsa KIICC ybe-
JIITEJbHO MIPOAEMOHCTPMPOBAJIO OTCYTCTBME TPETBErO IIyTU MEeXKIy AeMOKpaTmeil M TorammrapusmoM. Ilo-
JIMTUYUECKNI KJIACC COBPEMEHHOM YKpauHbI JOJIMKEH IIOHATb 9TO M CHeJsaTh PallOHAJbHBIA BHIOOP B IIOJIL3Y
AEeMOKpPaTUN. 3Ha‘H/ITeJII)Ha POJIb ITOJINTNYECKOro BbI60pa B IBYX B3aMMOCBA3aHHBIX COCTaBHBIX IIOJINTNYE-
CKOrO B3aVMOJEMCTBUA — MOJUTUKON ¥ MOIUTUKaMM. Bo-mepBbiX, B 00pb0Oe MHAMBUAYAJILHBIX U KOJJIEK-
TUBHBIX IIOJIMTUYUECKUX JedTeJsell 3a rojioca BO BpeMdA 130MpaTesbHOTo Ipoljecca. Bo-BTOpEIX, B IIpoliecce
OOIIIeCTBEHHOTO aMUHIICTPMPOBAHNS, IJI€ TOJIOC ABJAETCA BajKHBIM KOMIIOHEHTOM IPUHATUA IIOJUTUIECKOTO
petterna. OTMedaeTcs, YTO A IIOCTCOBETCKOI ped)OpMaTOPCKOM MOEJM XapaKTepHbl HEKOTOPBIE I1aTOJ0-
Iy, IPUIIENIINe ellle M3 COBETCKOTO Ilepuosa: popMUpoBaHKe ,,IapTUNM BJIACTK”, IIeHTPAIM3AIA HICKOIA-
111er0 MH(OPMAIMOHHOTO BIUAHNA, HEJOCTATOK AMAJIOra M TPaaulnii B MapJaMeHTCKUX nebarax, MOMYJIM3M.
B soKanmm3MpoBaHHOM OKpPY’KeHuy, MHMOPMaUMOHHOE IIPOCTPAHCTBO CTAJI0 apeHOll BHYTpPeHHel GopbObl 1
MeAMaTU3aIMM TOJIUTUKOB, YTPOKAIOIINM [IOAUYMHEHMEM IIOJIMTUYECKOr0 AMCKYPCa M IIMPOKOTO IOJIUTHIYe-
CKOro amaJiora B BU3yaJbHOM (popMaTe CpPeACTBaMIM MacCOBOM MH(OPMAI, OCODEHHO — TeJeBUIEHMEM.
XoporIo 060CHOBAaHO, YTO OJHUM 13 BO3MOJKHBIX CIIOCODOB IIPEOIOJIEHNA HEJOCTATKOB IIOJUTUYECKOTO BbI-
Oopa ABJAeTCA pauMoHAJIM3AIVA 130MpaTeIbLHOrO IIpoliecca M O0IeCTBEHHOTO agMMUHUCTpUpoBanusa. IIpen-
YCMOTPEHO MCIIOJIb30BaHME TeOpuM ODIeCTBEHHOTO BbIOOpA, PELENTOB 00JerdeHns (POPMUPOBAHUA MOMIEJN
paLyoHaJIBHOTO BeIOOpa B OOILIECTBEHHOV cdepe.

KuroueBble cjioBa: MOJMMTHYECKNIT BBIOOP, ITOCTCOBETCKMII MOJMTUUECKUI BBIOOD, IIEepecTpoiika, pedopMsI,
oJMTHYecKye nedaTel, PaIiOHaJIbHbIA BEIOOD.
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IOpUANYHA aKaJeMid»; dileH-KopecHoHAeHT, HallioHasbHa akazeMia IpaBoOBUX HAYK YKpainmu
Yexmapnosa Jlapuca FOpiiBHa — acnipanTka Kadenpu opraHisallii cyoBux Ta IpaBOOXOPOHHUX
oprauiB HamionaspHOro yHiBepcuTery «Onecbka OPUANYIHA aKaJeMid»

dAxoBier J[lenuc BikTopoBuY — [OKTOp MOJITUYHMX HAYK, Ipodecop, HOeKaH QaKyJIbTeTy
noJgiToJsorii Ta comiosnorii HanionasbpHoro yHiBepcutery «Onecbka IOpUANYHA aKaJgeMid»

HAIIII ABTOPU



Hayrosuil )xypHan
«MoAOOAHH BUEHHH»
Ne 12.1 (27.1) rpynens, 2015 p.

loMmicauHe BUgaHHdg

Kopekrop: O. CKpUITYEHKO
MNuzann: A. FOgamkina
Komm'torepHa Bepctka: H. KoBaabuyk

KonTakTHa iH(popMallid penakiii xKypHaay.
[TomrroBa ampeca: 73005 Yrpaina, M. XepcoH,
a/c 20, Penakiia xypHaay «Moaoguii BUeHUH»

Tea.: +38 (0552) 399 530
info@molodyvcheny.in.ua
www.molodyvcheny.in.ua

[Tignucano no apyky 28.12.2015 p.
dopmat 64x90/8.
[Tamip odcernuti. LludpoBuit ApyK.
YM.-apyk. apk. 19,76. Tupak 100 mopum.
Bam. 1215-37.

TOB «BumaBuuuunii aiMm «I'eabBeTHUKa»
73034, Ykpaina, M. XepcoH, ByA. [lapoBo3Ha, 46-a
E-mail: mailbox@helvetica.com.ua
CBimonTBo cy0'eKTa BUIAaBHUYOI CIIPABH:

JK Neo 4392 Bim 20.08.2012 p.



