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BCTYII

AKTyaJbHICTH TeMH. Po3mupenHs 11eliHO-TeOpeTUYHOI 0a3u yKpaiHChKOI
¢bu1ocodChKO-NIPAaBOBOT  TPaJUIli € BaXJIMBOIO TMEPEAYMOBOIO  BUPIMICHHS
MPaKTUYHUX TpoOJeM Ha HUIAXY A0 JAeMokpaTtuyHux pedopm. HeoOximHicTh
BXO/PKEHHA YKpaiHM [0 €BpPONEHCHKOr0 COLIaJbHOIO MNPOCTOPY CIOHYKA€E 0
aKTHUBHOI'O J1aJory y KOJ1 CydacHOi mpaBoBoi Hayku. el mpoiiec BiOyBaeThCs
HUISIXOM (POPMYBaHHS HOBOTO 3aKOHOJABYOTO TMOJIS, YJIOCKOHAJIGHHS MPaKTHKU
MPaBO3aCTOCYBaHHS, KOHIIENTYaJIbHOTO «IE€pe3aBaHTAXKEHHS» IOPUIUYHOI HAYKH.
Jlist 3a0e3neueHHs [IUX HAMpsSMiB METOAOJOTTYHUM 1HCTPYMEHTAPIEM aKTyalbHUM
€ $110cOPCHKO-TIPABOBE OCMUCIIEHHSI MPABOBO1 PEaIbHOCTI Y KpaiHu.

B ymoBax 1umopamizamy iged y Bcix cdepax OyTTS CydacHOro
r100aai30BaHOTO CBITY JIsl YCHINIHOI 1HTErpailii HeoOXiAHO po3BUBATU (PopMu
aianory, mo 0a3yroThCs HE TUIBKM Ha YKpaiHCBKOMY, ajle W Ha 3apyO0lKHOMY
npaBoBOMYy J0cBil. OJHAaK MOKHa KOHCTaTyBaTH Opak yBaru 10 aHIJo-
aMepuKaHChbkoi (h110cO(ChKO-TPABOBOI TPAJUIIll Yy BITUYM3HSHIM HOPUCTIPYACHIIIT,
OUTBIIICT, TPEACTABHUKIB SIKOI € MaJl0 BIJIOMUMH YKPAaiHCBKINH IOpUIUYHIN
CHOUIBHOTI. YTIM, OpWrIHAJbHI KOHLEIMLI{, L0 YTBOPIOIOTH METOIOJOTTUHUN
(yHIAMEHT aHTJIO-aMEePUKAHCHKOI IOPUCTIPYACHIT, JT03BOJISIIOTH CTBOPUTH HOBI
piBHI (uT0cOPChKO-IPaBOBOI pedieKcii, peieBaHTHI MpoOiemMaM BITYU3HSIHOI
opucnpyaeHiii. YiibHe Miclle B aHIVIO-aMEPUKAHCHKIN (h110c0(ChKO-TIPaBOBIi
TpaJUIlii TOCIIa€ TIparMaTu3M, SIKH € CBITOIVISIHOIO OCHOBOIO (imocodii mpapa
CIIA. Cnin 3a3HayuTd, MO MparMaTu3M OUIBIIOK MIPOI 30pPIEHTOBAHUM Ha
peanbHE MPaBOBE KUTTS, HIXK HA MOJITUYHI Ta MPaBOBlI TEOpli, 10 3yMOBIIOE
MPaKTUYHY HEOOXIAHICTh BHUPIBHATH JUCOATaHC MK MPABOBOIO PEAIBHICTIO 1
dbopmamu 1 ocmucnenns. Came 3amydeHHS 10 YKpaiHCBKOTo (i10coPpCchKo-
MIPaBOBOTO JUCKYpPCY KOHUEMNUII Heoknacu4yHoro mnparmMatusmy Cprozan Xaak
HaJla€ TaKy MOXIIMBICTb. Penmpe3eHTaTUBHICTh KOJa IHTEPECiB pa3oM 13

OPUTIHAJIBHICTIO KOHIEMIii HeokjgacuyHoro mnparmatuzmy C. Xaak 1g03BoJIsi€
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CYTTE€BO JIONOBHUTH YSBIEHHS MNP0 MNParMaTUCTChbKUN CErMeHT (i10coChKo-
MPaBOBOi KyJAbTYpH ¥ PO3UMIUPUTH 1I€UHO-TEOPETUUHUN Oa3uc yKpaiHCHKOi
¢bu10codChKO-IPABOBOT TPAAMIILII.

3’5130k po0OTHM 3 HAYKOBMMH MNpPOrpaMamMu, IUIAHAMH 1 TeMaMM.
JlocnipkeHHsT BUKOHAHO B paMKax HayKOBO-JOCHIIHOI TemMu HarioHaibHOro
yHiBepcuTeTy «Opecbka mopuaudyHa axajaeMis» «TeopeTwuHi Ta NpaKTUYHI
npoOsieMu 3a0e3MeYeHHs CTAJIOr0 PO3BUTKY Y KPaiHCHhKO1 JEP>KaBHOCTI Ta MpaBay
(nepxxaBHuit peectpauiitauii Homep 011U000671) na 2011-2015 pp. ta miany
HayKOBO-JIOCHIAHOT poOoTu Kadenpu inocodii, mo 3ailCHIOE PO3POOTIEHHS
HaykoBoi Temu «Dinocodcrki, colialibHi 1 JOTIKO-METOI0JIOT1UHI ACTIEKTH TPaBay.

Mera i 3agaui gocaimxeHnsa. MeTow JOCIKEHHS €  aHali3
METOJIOJIOTIYHUX Ta MPUKIAAHUX AaCIMEKTIB HEOKJIACUYHOI0 MparMaTu3My
Cbro3an Xaak $IK YaCTMHU CY4YaCHOTO aHIJI0-aMEPUKAHCHKOrO (hi10coPChKO-
MPaBOBOTO JAUCKYPCY.

J{nst fOCSITHEHHSI BCTAaHOBJIEHOT METH OyJIM BU3HAYEH1 Taki 3ajayi:

MpoaHali3yBaTH Cy4YaCHUW CTaH aHIJI0-aMEPUKAHCHKOI  (110CcOPChKO-
MPaBOBOi JYMKH SIK TUCKYPCUBHUM KOHTEKCT KOHIIENTYalli3allii paBa y morjisigax
C. Xaak;

BU3HAYUTU POJb Ta aKTYaJbHICTh TPaJullli MPaBOBOrO MparMaTu3My B
aHTJI0-aMEePUKAHCHKIN (HUT0CO(CHKO-TIPABOBIM AyMIll Y 11 B3a€MO/IIi 3 IOPUIUYHOIO
MPAKTUKOIO SIK OCHOBY (hisiocodcbko-nipaBoBoro ceitorisany C.Xaak;

MpoaHalTi3yBaTH OCHOBHI TEHJEHIi PO3BUTKY aHIJI0-aMEPUKAHCHKOI
¢dbu1ocodCchbKO-IPaBOBOi JAYMKH B KOHTEKCTI MParMaTUCTCHhKOI METO/0JOT14HOi
YCTAHOBKHM, a TaKO0X pEUEINIil0 I[i€i YCTAaHOBKH IPABOBUM MIparMaTU3MOM B
inTepnpertanii C. Xaak;

OXapaKTepU3yBaTH JIiHII 11€HHO-TEOPETUYHOI KOMYHIKAIli KJIaCUYHOTO
nparmatusmy, 3okpema Y. Ilipca ta B. [)keilimca, Ta mpaBOBOro mparmMaTu3My
O.B. XonMca 3 HeonmparMaTUCTCHbKUMM HampsiMaMu B cydacHii pinocodii mpaBa Ta
BU3HAYMUTH 1XHIH BIUIUB Ha cTaHOBJIEeHHS KoHIemi C. Xaak;

JOCIIANTH 1ICTOPUYHY JIOTIKY TpaHchopMallii MPaKTUKHU MPaBO3aCTOCYBAHHS
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Ta TPUKIAIHOTO TEOPETU3YBaHHS B AHIVIOCAKCOHCHKIA MpPaBOBIM cCHCTEMI SIK
¢dinocodcbko-npaBoBoro nojst popmyBanHs konnenii C.Xaak;

BUOKPEMUTH Ta TMpOaHaTI3yBaTH OCHOBHI 30HU TEMAaTUYHUX 1HTEPECIB
C.Xaak y mpoleci NOPaKTUYHOIO 3aCTOCYBaHHS KOHIIEHIi HEOKJIACUYHOIO
MPaBOBOTO MparMaTu3My;

JTOKJaHO eKciutikyBatu Te3y C. Xaak nmpo ckiagHiCTh B3aeMoii dinocodii
1 IpaBa, HAYKH 1 MpaBa, TEOPii 1 MPAKTUKH, a TAKOK IMAHEHTHI IPOOJIEMHU KOXKHOT 3
ux cdep CcoliabHO-TIPAaBOBOI PEaIbHOCTI, Ta BUSABUTH MOXKJIHUBOCTI TMOJI0JAHHS
anopiit cyyacHoro ¢put1ocodCcbKO-MpaBOBOTO JUCKYPCY;

BU3HAYMTH MICLIE Ta 3HAYUMICTh T€OpEeTUYHOro 1opodky C. Xaak y BUIIISIAL
HEOKJIACHYHOTO  MparMatu3My B Cy4aCHOMY  aHTJIO-aMEPUKAHCHKOMY
¢110Cc0(PCHKO-NPaBOBOMY AMCKYPCl, OL[IHUTH HOr0 €BPUCTHUYHY L[IHHICTb.

06’exm Oocniddcennss — HEOKIACUYHUM MparMaTU3M y Cy4YacHId aHrjio-
aMepuKaHChKi (inocodii mpasa.

IIpeomem Oocniodxcenns — HeoknacuyHuil nparmatusMm Cpro3aH Xaak y
Cy4aCHOMY aHTJIO-aMEpPUKAHChKOMY (P110cO(PCHKO-TTPaBOBOMY JTUCKYPCI.

Memoou docniodcennsi. Metonionoriuny 0aszy JOCHIJKEHHS CKIIaJla€ HU3Ka
3arajJbHUX Ta CIELIAIbHUX METOJIB, IO JONOMAarajid JOCHIJKYBaTH 00 €KT 1
pPO3KpHBAaTH  3MICT MpeaMera JociikeHHs. Tak, wmeTox  icmopusmy
3aCTOCOBYBaBCSl Yy  MEpPIIOMY  pO3AUNL  poOOTH  TpU  JOCIHIKEHHI
3aranbHOD1TOCOPChKUX Ta (imocodcrko-mpaBoBux TeKcTiB C. Xaak 3 METOW iX
YOOPSIAKYBaHHS ¥ TemaTu3alli, OJeckpunmueHuti — JUisl TPOINEIeBTUYHOI
Mpe3eHTalli METOAOJNOTIYHUX TMIAXOMIB Ta TEOPETUUYHHX HANpsIMIB aHIJIO-
aMepuKaHChkoi icTopiorpadii 3 nmuTanb (inocodii mpaBa; nopigHanbHUN — TPU
31CTaBJIEHHI BHOKPEMJIEHUX 3a JOMOMOTOI THUIIOJOTIYHOIO0 METOAY MIIXOJIB Ta
HampsMiB, MOB’A3aHUX 13 P1710CO(DCHKO-MPABOBOIO MPOOIEMATHKOIO, a TAaKOXK IS
XapaKTePUCTUKHU cHeIUDIKU IIUX MIIXO0/1B Y aHTJIOCAKCOHCHKIM, KOHTUHEHTAIbHIN
Ta BITYM3HSIHIA MmapanurMax (piiocodchKo-MpaBOBOrO MUCIEHHS; CMPYKNYPHO-
aHanimuyHull — I TOCHIIKEHHSI BHYTPIIIHBOTO 3MICTY PI3HUX KOHIIENTYaJIbHUX

Ta METOIOJIONTYHUX NIAXOMIB 1 3a0e3ledYeHHs MOKJIMBOCTI BUSABJIEHHS 1JIE€HHO-
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TEOPETUYHUX YCTAHOBOK, IO JIEkKAaTh B OCHOBI aBTOPCHKUX KOHIEIMIIIM; Memoo
CUCMEMHO020 aHAi3y — JUIsl PO3MIISIAY MPABOBOT PEATbHOCTI K CKJIaJHOI IIJTICHOCTI
B 1l MOPaKTUYHO-IOPUIUYHOMY,  (PLIOCOPCHKO-NPABOBOMY ¥ colllaJbHO-
KOMYHIKaTUBHOMY acCII€KTaX; Memoo eMnipudHo20 ma J1021YH020 OUCKYPC-AHANI3Y
— Yy HpoIECt PO3IIISIAYy KOMIUIEKCY aHTJI0-aMEePUKaHChKOI HAYKOBO-TEOPETUYHOI Ta
¢dutocodcbkoi niTepaTypH, NpUcBsiueHoi (hiocodchbKO-IpaBoOBiil MpoodIeMaTHIll K
€IMHOTO  METAaTeKCTy IS  BUSBICHHS  HOTO  IMAaHEHTHOI  CTPYKTYpH,
METAaCEeMaHTUYHUX 3B’S3KIB Ta 30BHIIIHBO-1HTEPIPETALIMHOTO MOTEHIIATY; Memoo
IHMPAKOHMEKCMYANbHO20 AHANI3Y (KYAbMYPHO-AHMPONOL02IUHO20 3aHYPEHHS) — 3
METOI0  JOCSTHEHHS  MaKCUMallbHOi ~ OO’€KTHBallll  MpPU  CTPYKTYpHIH
XapaKTEPUCTHLIl Ta 3MICTOBIA OLIHI 30BHIIIHBO-KYJBTYPHOI'O JJI YKPaiHCHKOI
(dbitocopchKo-TpaBOBOI  TpaauIlii AHTJI0-aMEPUKAHCHKOTO dhimocodchko-
TEOPETUYHOTO JOCBiy. Y poOOTI BUKOPUCTAHI TAaKOXK 3araJibLHOHAYKOBI METOJU
TEOPETUYHOTO JOCIIJDKEHHS: abcmpazysauns, auaniz, cummes, IHOYKYis Ta
oedykyis. Ha QopMyBaHHS TEOPETUKO-METOJOJIOTIYHOT 0a3u  JOCHIIKEHHS
CIIpaBUJIa BILUIMB TPAAUILiS BITYM3HIHOI (P171I0COPCHKO-TIPABOBOT TYMKHU.
Teopemuuna ocrosa 0ocnioxceHHs. biid BUTOKIB PaBOBOIO MparMaTu3mMy
crosmu Y. Ilipc, B. xeitme, JIxk. Jproi, Jhx.I'.Mig, @. K. C. limnep.
CrneumianbHy  (Qu10cO(CHKO-IPAaBOBY MPOOJEMAaTUKY 3 MO3MUIIHA I[parMaTU3My
po3pobisiu O. B. Xonme, b. Kapnozo, 3ronom P. Ilayna, K. Jinesemnin. Came mi
aBTOPU BIUIMHYJIHM Ha (opMyBaHHS (igocodcrko-mnpaBoBoro ceitorisiay C.Xaak.
B yxpainchkiii ictopiorpadii ¢pi10copchbKo-MpaBoBOTO CIPSIMYBaHHS MparMaTu3M
JOCHIIKYBaBCA 3/€OUIBIION0 B MEXKaxX OUIBII 3arajbHOI XapaKTEPUCTUKU
HampsMiB aHIJI0-aMEPUKAHChKOI TpaBoBOi ayMkH. Cepel TakuX AOCIITHUKIB
BapTo Ha3BaTu B. bauunina, O. bannypy, . byroBy, O. Jlanunbsna, B. 3abiraiina,
A. Koznoscekoro, M. Ko3to6py, B. Konecuuka, B.Komnortsa, M. Kocrtuipkoro,
€. [Ipuuenis, T. PozoBy, B. Ckuby, B. Tutona, lO. lllemuryuyenka ta in. Oxpemi
aCIeKTH €MICTEMOJIOT1i, MPAaBOBOT0 MparMaTU3My Ta MOKJIMBOCTEH 1HKOpIopari
iX TEOpEeTMYHHMX TIOJIOKEHb B YKpaiHChKY HayKy Ta TMpPaBOBY KYIbTYpy

posrnsgatoThes B mpaisx €. bypnas, B. bpartacioka, O. IBakina, C. MakcumMoBa,
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1O. O6opotoBa, T.Ilamyka, JI. YooBuku, M. Onekcioka, O. Ceparoka,
b. Manumesa, B. Koanbsuyka, O. FOpuyka, C. KpaBuenka Ta iH.

O1uiHIOIOYM CTYIIHb BUBYEHOCTI (DEHOMEHA MPaBOBOIO IMparMaTusmMy y
BITUM3HSHIN Ta 3apyOlKHINA HAyKOBIM JIiTepaTypl, BapTO BII3HAYUTH HEJOCTATHE
BHUCBITJICHHSI pO3MAiTTA MiaxoAiB Ta mno3uui. Came ToMy € moTpeda Yy
nociuipkeHHi  uyumcinenHux — npaup  C. Xaak, 'y = AKMX ~ OparMaTu3M
3aranbHOD1TOCOPCHKUM 1 MPaBOBUM, Ha3BaHUN aBTOPKOIO HEOKJIACHYHHUM, IMOCTAE
Yy PEKOHCTpPYHOBaHI Ta «OUHMILEHIN» BiJ MI3HIMIKX MAaCOBUX 1 JIOBUIBHHUX
1HTepIpeTani popmi.

HaykoBa HOBH3Ha oOJep:KAHUX Pe3yJbTATIB BU3HAYAETHCA THUM, IO
poboTa € mepmuM B YKpaiHCBKIM Hayli KOMIUJIEKCHUM  JTOCTIKCHHSIM
¢u10cOdChbKO-IPABOBUX  ACHEKTIB  OPUTIHAIBHOI  aBTOPCHKOI  KOHIIEMIIIi
HeoksiacuuHoro mnparmatusmy C. Xaak. Y mponeci JAOCHIKEHHS OTpUMaHI Taki
pe3yIbTaTH, 110 MaIOTh HAYKOBY HOBHU3HY:

ynepwe:

3MIACHEHO 1HTPAKOHTEKCTyaJlbHUM MIAX1J HAa OCHOBI METOAY KYJIbTYpPHO-
AHTPOMOJIOTTYHOTO 3aHYPEHHSI B KOHTEKCT 1HIIOI KyJIbTYpH AJISI MAaKCUMaJIbHOTO
BHUCBITJICHHS (110c0dCchKO-TpaBoBoi koHIenI(ii C.Xaak, 10 103BOJUIO0 PO3KPUTH
MEPCIEeKTUBH  1HKOpIOpalii METOAOJOrll HEOKJIACUYHOTO IMparMatusMy 1o
CYy4acHOT0 YKpaiHChKOTO (Pi10co(PChKO-MIPaBOBOro AUCKYPCY;

BUSIBJICHO Ta KJIaCH(IKOBAHO OCHOBHI 30HU TeMaTUyHUX iHTepeciB C. Xaak:
JMHAMIKa CEMAaHTUYHOTO HANOBHEHHS MPABOBUX KOHIIEINTIB; OaraTOBUMIPHICTb
MIPaBOBUX CUCTEM, LI0 BKJIIOYEHI /0 MACHBY COLIAJIBHUX B3a€MOJIN; ajganTaris
UX CHCTEM JO COILIOKYJBTYPHOI PEAJbHOCTI; POJb EMICTEMOJIOTii, JIOTIKH Ta
HayKOBO-METOI0JIOTTYHOI'O IHCTPYMEHTAPII0 Y PO3BUTKY MIPABOBO1 KYJIbTYPH;

MPOaHali30BaHO TOCTPOMOJEMIUHUN XapakTep (1T0COPCHKO-TTPABOBOTO
JUCKYpCY B paMKaxX aHIJ0-aMEpPUKAHChKOI Tpadullli CYCHNUIbHOI JTyMKH W
PO3MaiTICTh npooaeM 3arajJbHOTEOPETUYHOTO, aKC10JIOT14HOTO,
€MICTeMOJIOTTYHOT0, €TUYHOTO XapakTepy, 1o iX mopymye y ¢dinocodii mpasa

aMepUKaHChKa TpaBOBa pEajbHICTh, BUSBICHO PO30IKHOCTI B iX TpaKTyBaHHI



MOPIBHSHO 3 KOHTHHEHTAIBHOIO (h1JI0CO(PCHKO-TIPAaBOBOIO TPAIUITIELO;

MPOJIEMOHCTPOBAHO MEPCIEKTUBHICTh KOHIIENI[li ~ HEOKJIaCUYHOTO
parMaTu3My sIK TE€OPETUKO-aHAIITUYHOTO MITXO0IY A0 PO3B’SI3aHHS aKTyaJlbHHUX
npoOJieM CydacHOI MpPaBOBOI pealbHOCTI B YKpaiHi, 10 3yMOBJI€HAa MHOro
OpIEHTAIlI€I0 HA peallii MPABOBOTO KUTTS Ta METOJOJIOTIIO0 MTPABOBOTO MUCIICHHS Y
PO3B’sI3aHH1 KOHKPETHUX IOPUIUIHUX CUTYaIlll;

YOOCKOHAIEHO:

KJIacu(iKaIilo Ta TUIOJOTI0 METOJOJOTIYHUX MIAXOAIB 1 TEOPETHUYHHX
HampsMiB y aHIJIO-aMEepPUKAHChbKIA (PinocochKo-MpaBoBiii  AyMIll, 30Kpema,
YTOYHEHO 3B’SI3KM HEOKJIACUYHOT'O MparMaTu3My 13 IHIIUMH HanpsiMamu ¢dinocodii
MpaBa;

3HAQUYEHHS JJI  AHIJ10-aMEPUKAHChKOiI  MPAaBOBOI  AYMKH  MOpoOIeMU
B3a€EMOCTOCYHKIB MIXK TEOPI€I0 MpaBa, HAyKOIO SIK science Ta (dinocodiero mnpana,
€MICTEeMOJIOTTYHOI MpOOJIeMaTUKX B HEONParMaTUCTChKIA Ta HEOKJIaCHYHIN
MparMaTUCTChKIN MapaurMax;

KJIacuQikaiilo Ta THUIOJOTI0 MPaBOBUX CHCTEM B YyMOBax Cy4acHOIO
r7100a1130BaHOTO Ta MYJIBTUKYJIBTYPHOTO CBITY, 1€pAapXit0 CTOCYHKIB MK PI3HUMU
PIBHSAMM I11€1 KIacuQiKalii;

HaOyIU NOOATLULO20 PO3GUMKY:

JNOCIIKEHHST ~ poJll  KyJbTYPHO-ICTOPMYHHMX  YMHHUKIB  PO3BUTKY
¢butocohCchKO-IPABOBOI JYMKH B MEXaxX MParMaTUCTChKO1 MapaaurMu;

aHajgli3  METOJOJIOTIYHOTO  MPOTUCTOSIHHS ~ KaHTIAHCHKO-TETeiBChKOI,
MO3UTUBICTCHKOI Ta MParMaTUCTChKOI TPAJWIi MHCIEHHS B KOHTEKCTI
¢butocodcbKO-IPaBOBOi MPOOIEMATUKH.

I[IpakTuyHe 3HAYEHHH OJEP:KAHMX Pe3YJbTATIB TMOJISITa€ y TOMY, IO
BHUKJIAJICHI B JMCepTallii BUCHOBKM Ta MPOIMO3UIlI MOXYTh OYTH BUKOPHUCTaHI Y:
HayKOBO-JOCHIAHIN cdepl — I pO3MKUPEHHS METOAOJOTIUHOI 0a3u YKpaiHCHKOL
¢butocodcbKO-IPaBOBOT TPAAUIIT 3a paXyHOK JIOHWHI MaJi0 BUBYEHOTO HAMPIMY —
HEOKJIACHYHOT'0 MparMaTu3My; MpaBopeaizaliiHiil QisuibHOCTI — JJIsl ONTUMI3aIlii

(YHKIIIOHYBaHHSI MPABOBUX 1HCTUTYTIB YKpPATHCHKOI JIep>KaBH, MpaBoBa CUCTEMa
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AKoi (OpMYeTbCA TMiJ BIAYYTHUM BIUIMBOM 3aXiJHOi, 30KpemMa aHIJo-
aMepUKaHChKOI, TPaBOBOi PEaJbHOCTI; HABYAJILHOMY MPOIECI — JJIsI MIATOTOBKHU
MIJPYYHUKIB Ta HaBYAJIbHUX TMOCIOHMKIB, a TaKOX BHUKIAQJaHHS KYypCIB
«Dinocodisnn, «dDinocodis mpaBay, «Teopis aepxkasu 1 npasay, «IIpobdiaemu Teopii
Jep>KaBU 1 TpaBay, 3aMpOBAKEHHS cHeliadbHOro Kypcy «CydyacHHil aHrjio-
aMepuKaHChKul (h110c0(hCHKO-TIPAaBOBUM TUCKYPCY.

Anpo0auis pe3yJabTaTiB aocaigxeHHssi. OCHOBHI TOJIOXKEHHS pPOOOTH
oOroBoproBaiucsi Ha 3acigaHHax kKadeapu  ¢utocodii  HamionaasHOro
yHiBepcuTeTy «Opecbka MOpUAMYHA aKaJeMis», a Takoxk Ha: MiXHapoIHiM
HAayKOBO-TIPAaKTUYHIA KOH(epeHii, mnpucsyeHid 15-piyuto HamionansHoro
yHiBepcuTeTy «OJecbka opuanyHa akagemis» Ta 165-piydro Onechbkoi MIKOIH
npaBa, «TeopeTHuHi Ta MpakTUYHI NMPoOOJIEeMU 3a0€3MEUECHHS CTaJOro PO3BUTKY
nepkaBHocTi Ta mpasay (M. Ogeca, 30 aucromaga 2012 p.); BocbMOMy
MIiKXHApOTHOMY «KPYTJIOMY CTOJ1» «AHTpPOMOJIOTis mpaBa: (PiIocoPChbKuil Ta
IOpUIUYHUN BUMipu (cTaH, mpoOiiemu, mnepcrnekTuBu)» (M. JIbBiB, 7—8 rpyaHs
2012 p.); MixxnapoiHiii HayKOBO-TIpakTUuHii KoH(pepeHiii «CyyacHi TeHIEHIIT B
IOpUIMYHIN Haylll YKpaiHu Ta 3apyODKHHX Kpain» (M. 3anopixoks, 26—27 rpyaHs
2014 p.); MixuapoaHiii HayKoBO-TIpakTHuHIN KoHPepeHiii «[Ipobiemu mpaBoBoi
pedopmu Ta po30yI0BH IPOMAISTHCHKOTO CYCIUILCTBA B YKpaiHi» (M. XapkiB, 16—
17 woBtHst 2015 p.), MixHapoaHiii HayKOBO-NPAKTUYHIA  KOHQeEpeHIii
«AKTyaJIbHI TUTaHHS MMyOJIYHOIO Ta MPHUBATHOTO IpaBa y KOHTEKCTI Cy4aCHHX
npoiieciB peopMyBaHHs 3aKOHOAABCTBa» (M. XepcoH, 15—16 kBiTHsa 2016 poky)
Ta iH.

Iy6aikanii. OCHOBHI MOJOXKEHHS JOCHIIKEHHS B1I0OpaxeHo y 6 cTarTsX,
OIMyOJIIKOBaHUX Y HAYKOBHX ()aXOBUX BUIAHHSAX, Y TOMY UMCII OJHIN 3apyO1KHIH,

1 10 1HIMX myOmiKanisix.
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PO311JI 1. POPMYBAHHSA TA ®YHKINIOHYBAHHA
HPAI'MATHUCTCBKOI'O ®1JTIOCOPCBHBKOI'O-ITPABOBOI'O
JUCKYPCY AK JKEPEJIO CUHTE3Y TEOPETUKO-IIPABOBOI
HNPOBJEMATHUKMU B IIOI'JIAJAX C. XAAK

1.1. CyyacHa aHrJi0-aMepPUKAHCbKa (ij10COPCHKO-NIPABOBA JYMKA SIK

AUCKYPCHBHUI KOHTEKCT KOHUenTyadi3auii npasa y norasigax C. Xaak

Cohro3an Xaak € SICKpaBUM Ta BIUIMBOBUM IIPEIACTABHHUKOM CYy4acHO1
aHTJIOCAKCOHCHKO1 Tpaauilii (PiaocoPChKO-MPaBOBOTO AUCKYPCY, 30CEPEIKEHOTO
HacaMIiepei Ha aHIJIOCAKCOHCBKIA JK€ NPaBOBIM TpaaMiii, y 3B’SI3Ky 3 YUM
HEOOX1THO 3pOOUTH HHU3KY 3ayBaXKE€Hb IWIOJ0 CHEUU(PIKK SK JAUCKYPCUBHOI
CTUJIICTUKH, TaK 1 3MICTOBOT'0 HarmoBHEHHA (H1J10cO(hChKO-TPaBOBOI MPOOIEMATUKHI
IOI'0 aBTOpa Ha TJl YSABJIEHb MPO CTPYKTYpy [77], npeamer, o0’ext [112, c. 42—
48], metoau, 111 Ta 3aBaaHHsA diutocodii mpasa [25; 35, c. 86—88; 86; 100; 102,
c. 338-350], HaBiTh i1 AepkaBO- Ta HAIIOTBOPUYMM moTeHIian [65, ¢. 12—16], mo
CKJIaJIUCA y BIAPOJKEHIM yKpaiHnchkit [24; 75, c. 184—186] Tta pociiicbkiit
dbimocopchKo-TIpaBoOBIA TpaauIlii 3 MPUTAMAHHUM iM TSKIHHSAM JI0 CHCTEMHOIO
nigxony [17; 50, c. 46-50; 51, c. 35-44] 1 Hamara"HHsIM YITKOTO BUOKPEMJICHHS
npobseMHUX cdep 1€l TUCHUILUTIHU (METOJ0JIOTIi IpaBO3HABCTBA, IPaBOBOI
OHTOJIOT'11, TPaBOBOI T'HOCEOJIOTIi, MPaBOBOi akcioyorii, (inocodchbKO-MpPaBoOBOi
anTpomnojorii) [40, c. 122-125; 69, c. 17-21; 116; 117; 118], 3a axow Maiixe
HE3alepevyHO BU3HAETHCA CTAaTyCc Hayku [66, c. 27-32; 104, c. 22-26; 105, c. 36—
46], xouya ¥ Takoi, MO0 Mae MDKIUCIUILTIHAPHUU Xapaktep [7; 46, c. 37-40; &0,
c. 33-36; 84, c. 233-237; 91, c. 48-51; 93, c. 52-55; 110, c. 176—181; 111, c. 67—
71; 128, c. 44-47].

Axkanemik HAH Vkpainn [O.C. lllemmryyenko, 3ayBaxyroudu ToCTpYy
JUCKYCIMHICTh CTaTyCy, CTPYKTYpH, Iipeameta 1 3aj1au ¢utocodii mpasa, 1mo iHOA1
JOXOMUTh aX JO0 1i CYLUIBHOTO 3amepedyeHHs, 3a3Hadae, 1o «dinocodiro

CIIPaBEIIJIMBO BBAXKAIOTh KBIHTECEHIII€I0, PEQIIEKCIEI0 KYIbTYypH», MOCHIAIOYUCH
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Ha adopuctuune popmyntoBaHHs ['erensi: «dinocodis — 1€ enoxa, yJaoBIOBaHA Y
aymi» [125, c. 7]. 1{g BoueBUAb KJaCUYHA TereyibsiHChbKA YCTAaHOBKA (SIKYy MOXHa
JIOTIOBHUTHU TOHSATTSIMU «1Jiei MpaBa, 110 MUCIUTH CEOE», «PO3yMHOCTI IMpaBay
TOIIO), IO HE JHuIIe IMaHEHTHO MICTHJIaCsSd B MAapKCUCTCHKIM Tpamuiii, a #
IMIUTIIIUTHO 3aBXJU 3ayuiianacs y ¢uiocodii Ta npaBo3HABCTBI PaAsSHCHKOT 100U
(xoua Toni (dinocodis mpasa B3araii He OyJia aKTyalbHOIO B KOJHOMY aCHEKTI), 3
SAKO1 TaK YW 1HAKIIE «BUPOCIW» BCl HUHIIIHI TOCTPAaASHChKI (110COPChKI ITKOIH,
Hie Bpo3pi3 13 MparMaTUCTChKOIO aHTJI0-aMEPUKAHCHKOIO TPAJUIIIEIO SIK Y TPaBl Ta
MPaBO3HABCTBI, Tak 1y (inocodii, 30kpema dinocodii npasa, a 11e HE CIPUSLE aHI
IUTIHIA  KOMYHIKAIi MDK JBOMa pI3HUMH, XO04 1 3aXiJHOTO TOXOJKEHHS,
HanpsMamMu  ¢imocodyBaHHsS, aHi aJeKBAaTHOMY PO3YMIHHIO CIaJIKOEMISIMU
rereNibsTHChKOT TpaJullli MparMaTUCTChKO1 ycTaHOBKU. Hampukian, koiu HaeThes
npo Te, MO0 «METOAOJOTIYHUN  IUTIOpaji3M  CyYacHOrO  YKPaiHChbKOIO
MPAaBO3HABCTBA, AHTPOMOJIOTI3aIlisl K TEHJEHIls WOTrO PO3BUTKY Ta W 3arajiom
00’€KTHUBHI TEpPEIYMOBH YMOXJMBHWIM BIOPOJKEHHS B CyyacHId YKpaiHi
«eJIETaHTHOI ropuctpyaeHiii» [24, c¢. 200], us anto3is Ha paHHIO HOBOEBPOIIEHCHKY
npaBoBy ycTtaHoBKy ['yro ['portist Ta #Ooro oqHOAYMIIIB HE BUKJIMKala O cUMMATIi
MPEJCTAaBHUKIB  MPAarMaTUCTCHKOrO  HampsMmy (AUB. KPUTUKY  HaJIMIPHOI
3aXOIJIEHOCTI TSDKIHHAM 10 elegantia juris B: 172, p.2). Komu 3 Bimpanoro
KOHCTaTy€ThCs, MO (igocodis mpaBa B YKpaiHi OCTaHHIM YacOM «HECIOJIBaHO
cTaja TMpakTU4YHOIO, BUTpeOyBaHOoiO» [24, c.200], 1e 30BCiM HE O3Hayae
MPAKTUYHOCTI B TOMY CEHCI, IKMIl BKJIAIA€ThCS B «ITPAKTUYHICThY MParMaTUCTaMHU.
TyT cnig 3ragatv npo aBa piBHI ¢imocodii mpasa [1, c. 472]: nmo-nepiie,
«aBTEHTUYHO» (D110cO(CHKOI TUCHUILIIHY, IO PO3TISLIAE MPABO MiJI KyTOM 30PY
yHigepcanvroi (Pinocodcbkoi cucmemu abo cucmemu 1CTOPUKO-PITOCOPCHKUX
pO3p00O0K (1 MPOTH LBOTO 3aBXKW BUCTYIAIN MPArMaTUCTH, KOTP1 MPOTUCTABIISLIN
CUCTEeM1 Memod); To-Ipyre, 1HTerpoBaHuil (u10coChbKO-IPAaBOBUM PIBEHBb
HAayKOBUX 3HaHb IMpO IMpaBo, Ha SKOMY 3JIIMCHIOETbCS crpoda 00’ €IHaTH
¢utocodCchbKi OCHOBH Ta MPABO3HABCTBO B ACHEKTI HOTO OCHOBHOI MPOOJIEMAaTUKHU

Ta 3MICTY, 3 UMM OH, HaleBHE, MOroiuIacs OUIBIIICTh MPArMaTUCTIB, JOTOBHUBIIH
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Taky 1HTerpamito (Qinocodii 3 MpaBOM KOHKPETHO-CUTYaTHMBHUM aHaJi30M
MPaBOBUX MPOOIJIEM (TaKk OM MOBUTH, MOTIUOJICHUM case study).

[I1 nOpuUHOMIIOBA  HECYMICHICTP  KJIACHMYHOI  YHIBEPCANICTCBKOI 1
MParMaTuCTChbKOI MapagurM MPU3BOJAUTH 0 MapaJOKCaJbHOI CHUTyalli: CydacHa
yKpaiHChKa peayibHICTh (EKOHOMIYHA, COIllalibHa, MPAaBOBa, 1/I€0JOTIUHA) CTA€E BCE
OirpIn mparmMatuuHoOro [122, c. 667—675; 123, c.492-498], xo4a 37e01IbIIOTO
CTUXIMHO, aje TMpPOJOBXKYE IPYHTYBaTUCAd Ha YHIBEPCAIICTCHKUX (IIOCT-
TerelIbsTHChbKUX, TOCT-MapKCUCTCBKHX Ta MOCT-«MapKCUCTChKO-JIEHIHCHKUX)Y)
CBITOIJISIIHUX 3acajax, 1[0 3YMOBIIOE€ (akThuuHe 30€peKEHHs Y BITUYM3HIHIN
IOpUJIMYHIN Haylll JepKaBHO-IEHTPUCTCHKUX 3aCaHUYMX (AOCTaTHHO 3rajaTH,
CKUIbKU OCTAaHHIMU pOKaMU BUJAETHCA MIAPYUYHUKIB M1 Ha3BO «Teopis nepkaBa
1 mpaBa», N0 SKHX BKJIIOYaOThCA (PLI10CO(CHKO-MIPAaBOBI ACHEKTH), SIBHO
NEPEKUTKOBUX MO3ULIN, SKI MPONOHYETHCA NOJATH 3a JIOMOMOIOK IMIMPIIOro,
¢dinocodebko-npaBoBoro miaxoxy [27, ¢. 54-59; 125, c. 8-9].

HeBunankoBo mnparmatuctcbka (inocodchko-mpaBoBa Tpaauilisi HEYACTO
CTa€ MPEAMETOM MUIJIBbHOI YBarv iCTOPUKIB Ta aHaNITUKIB ¢utocodii mpasa, KOTpl
CBI{ IHTEpEC JI0 AHTJIOCAKCOHCHKOTO MPaBa BUSBIISIIOTH MEPEJOBCIM L1010 HAYEOTO
OUIbII CydyacHMX IIKIT 1 HampsMIB y Teopli MpaBa, NOPUUOMY, MO-TEpIIe,
parMaTu3MoBl BIIMOBJISIIOTh Y HasBHOCTI METOAOJIOrI BUMIPY Ta MOPIBHSIHHS 32
CTYIIEHEM I1HTEHCUBHOCTI CYCHUIBHUX THOTped Ta I1HTEpeciB, W0I0 HIOUTO
«YHEMOXIIMBIIIOE 3aCTOCYBaHHA KOHUENUIi Ha MpakTULl 0OpH BUPILIEHH]
KOHKPETHUX KOH(IIIKTIBY», HATOMICTb K€ BU3HAETHCSA KOPUCHICTH MPArMaTUuCTChKOI
KOHIIENI[1i ToTpeO Ta IHTEepEeCIB MPHU 3aCTOCYBaHHI Y MPAaBOTBOPUIM AiSIBbHOCTI [34,
c.9], mo, SK TNOKaxe MNOAAIBIIMN aHali3, OMNHCYE peajJbHy CHUTyalllo B
¢du1ocodCchbKO-IPaBOBOMY (2 HE B CyTO MPABOBOMY) IparMaTu3Mi 3 TOUHICTIO O
HaBMAaKH; MO-APyre, CTBEPIAKYETHCS, 1[0 TparMaTU3M, 3aIUIIUBIIN TOMITHUN CITij
B aMEPHUKAHCHKIN MpaBOBIN TyMIIi, YIPOAOBXK JIPYTOi MOJOBUHU XX CT. HOCTYIOBO
BTPATUB BU3HAHHS OCHOBHUX 3MICTOBHX MPOMO3HUIIN y mpaBoBiil kynbTypl CHIA
[34, c.13]. Take OaueHHs MOKHA MOSICHUTH Xi0a MIO TOBHOIO JOBIPOIO 0

8IOHOCHO HOBITHHOI AHTJIOMOBHOI JIITEpaTypu 3 meopii npasa, 110 BIIOUBaAE
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MOTJISIAM HOBUX TMOKOJIHb JOCIITHUKIB, KOTP1 MParHyTh MOYacTH 3PEKTUCS CBOTO
«MPAarMaTUCTCHKOTO MUHYJIOT0», a0U 3aTBEPJUTH IHHOBAIIMHUM CTATyC BIACHUX
MPOMO3UIIi, 1 HEJOCTATHIM 3HAHOMCTBOM 3 TBOPYICTIO CYYaCHHMX AaBTOPIB Ha
kimrant Cero3aH Xaak, IO OPaIlOlOTh y Pycii caMe @inocogii npasa: MOXKHa
MOCJIATUCS JIMIIE Ha OJHY 3MICTOBHY 3rajIKy Mpo ii CTaBJIE€HHA 1O CYyYacHOI
CUTyallli B aHIJI0-aMEPUKAHCBHKIM «IOCTIparMaTUCTChKii» (dinocodii mpasa, a
came npo ii nonoBiab Ha XXIII BeecBiTHbOMY KOHTpeci MixkHapoHOI acomiali
¢dinocodii nmpasa Ta comianbHoi dinocodii, mo BiaOyBcsa 1-7 cepnus 2007 poky B
KpakoBi (Ilonpmia), y skiii Xaak MNOpONOHYE MNPOTpaMy «HEOKIACHUYHOTO
MParMaTUCTChKOTO MIAXOAY» y (Pinocodii mpaBa 1 CKapKUThCA Ha BYJbrapu3allito
Ta  CXeMaTh3alild TEOPeTUYHMX  3acaj  IOparMaTu3My, IO  3aBaXkae
BUKOPHUCTOBYBATHU MOT0 MEpeBaru METOA0JOrTYHOr0 3HaueHHs [2, ¢. 10—11].

ToMy He TUBHO, IO y BITYM3HSHIN JITEPAaTypl TAKOXK MOXKHA KOHCTaTyBaTH
MEBHE CIPOIICHHS Ta BYJbrapu3allilo pPO3YMIHHS TMEPCIEKTUB PO3KPUTTS
noTeHuiany (GiaocopCcbKOro mparMatu3My B KOHTEKCTI MPaBOBOi  TeOpii.
Heo0xigHO TakoXk 3ayBa)KMTH, 1110 1 B aHIJIOMOBHIN CHEIalbHINA JiTEpaTypi Iiie
JajeKo He MPOBEACHO JIiHIM aemapkaiii Mix Teopiero mnpaBa (legal theory) Ta
dinocodiero npasa (philosophy of law), ane TonoBHAa TEHIEHIIS € TaKO0, IO 3
MO3UIIN BITYU3HIHOT Piocodii mpasa, sika 3MaraeThbCs 3 BITYU3HIHOIO X TEOPIEIO
mpaBa 3a OKpPEMHM HayKOBO-IHCTUTYI[IOHAJIBHUU CTaTyC, aHIJI0-aMEepHKaHChKa
¢dinocodist mpaBa € HabaraTo OJIMXKYOIO 10 MPABOBOI TEOPIi, Y 3B A3KY 3 YUM HEIO B
VYkpaini 3aiimMaroThCcsi OUTBIIE TEOPETUKU TpaBa, 10 HABPSJ YU MOKHA BBaXKaTH
aJICKBAaTHOIO IOCTAHOBKOIO MPOOJEMU OCBOEHHSA JOCBIAY «(p110codii TOCBITY».
AOU YHUKHYTH TOTpPAIUISIHHSA B MACTKH YY>KMX OIL[IHOYHHUX CYy/JKE€Hb, BapTO, Ha
Halll TOTJIsSiA, COpoOyBaTH TOIVISIHYTH Ha CY4YacHy aHIJI0-aMEpPUKAHCHKY
¢bu10cOdChKO-NIPABOBY TYMKY 3CEPEANHU il BIACHOTO KOHTEKCTY, OCKUIbKUA CaMe
Ha IbOMY KOHTEKCTi ¥ Oyaye C. Xaak BJacHY KOHIIEMIIIIO.

C. Xaak siBisie cO0010 MPUKIA] TOHKOTO MUCTUTENA-aHANIITHKA, TyKe J00pe
0013HaHOro 3 (H1I0CO(CHKOI0 TPAIUIIIEID PO3POOKU BEIUKOI KUIBKOCTI MpoOiieM,

10 J03BOJISE il 13 MO3IPHOIO JIETKICTIO 30JIMKYBaTH JIOCUThH JalieKi, Ha NEepIInil
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MOTJISI/I, TUCKYPCUBHI TOJISl. AJle OI[IHUTH HE JUIIE SIKICTh TEOPETU3YBaHHS, a U
MPUYUHY, 10 BIUIMHYJX Ha (OpMYBaHHS HOTO MpOOJIEMATUKU HEMOXIHUBO 0Oe€3
ypaxyBaHHSI TOTrO, 3 UMM, BJIaCHE, XaakK, OOpeThCs, TOOTO SIKI TPYAHOILlI BOHA
HaMaraeThCs IMOJ0JaTH 1 Ha YU JIOCBIJ, HABITh HETraTUBHUM, BOHA CIIHUPAETHCS, a
UM «YUMOCH) € aHTJI0-aMEePHUKaHChKa MPaBOBa TPAAUILiS B TOMY BUTJISIIL, B IKOMY
BOHA CKJIajanacsi yIpoJI0BK OCTAHHBOTO CTOJITTS, 110 MOTpedye 60aail KOPOTKOTO
€KCKypCcy B IpoOJieMH1 TOJisl, Ha SKUX I Tpaauiia 3poctana. [Ipu mpomy ciia
ycBimomimoBatu, mo C. Xaak 3HallomMuiacs 3 HaJ0aHHAMHU ¥ THOCEOJOTIYHUMHU
OJlyKaHHSIMH I1i€1 Tpaaullii 6e3rmocepeIHb0, TOMY MPOLIEC TEOPETU3yBAaHHS B raiysi
IpaBa Ba)XXJIMBO OXapaKTEPU3yBaTU MPUOIU3HO M1JI TAKUM CAMUM KyTOM 30pY, IiJl
SAKUM IIe¥ Mpolec croctepirana Ta a”amizyBaia cama C. Xaak, ToOTO He uepes
30BHIIIHE BIJCTOPOHEHHS BiJ 00’€kTa, a 3cepeauHu 00’ekTa. Tomy crnpoOyemo
BIATBOPUTH TEpeOIr IHOTO MPOLECY IMEPEeIOBCIM OYMMa aHTI0-aMEPUKAHCHKHUX
aBTOPIB, a HE iX KOMEHTATOPIB, 110 HaJEXKaTh A0 IHIIUX KYJIbTYPHUX TPAIHUIIIH, Yy
TOMY YUCH1 1 BITYU3HSHOI.

CyuacHi 3axiiHI TEOPETUKH IpaBa BUOKPEMIIOIOTH Yy MPaBO3HABCTBI
IOPUCIIPYICHLIIO K TEOPETUYHY 1 OLIbII aOCTPAKTHY YAaCTUHY IpaBa sIK HAyKOBOI
Ta HABUYaJbHOI AUCHUIUIIHM, a (iaocodito MpaBa — SK HAHOLIbII aOCTpaKTHY
YaCTUHY IOPUCHPYJICHII], OCKUIBKA OCTaHHS Ma€ CIPaBy 3 IIUPOKUM CIIEKTPOM
TEOPETUYHUX MUTaHb, M0 HE € (inocoPcrkumu nepedoscim. HOpucnpyaeHIio
MOXHa TPaKTyBaTH 1 K TNEBHY iHoOpMalliiHy crnaamuHy (1m0 BOupae B cebe
BEJIMUE3HY KUIbKICTh TEKCTIB, @ TOJIOBHE — IMUTaHb, BIJNOBiACH, apryMEHTIB 1
HEPO3B’sA3aHUX MPOOJIEeM, 110 MICTATHCSA B IMX TEKCTaX), 1 AK AISUIbHICTH(TIPOIIEC),
CIpsiIMOBaHy Ha (OpMYJIIOBaHHS 1 mpomo3ullii, pediiekcii 1 BUCYBaHHS TINOTE3
10/10 BIAMOBIIEH HA TEOPETUYHI MUTAHHS, III0 BUPOCTAIOThH 13 MPABOBOI MPAKTUKH,
1 (opMyBaHHS CHCTEMHU apryMeHTIB, MNPU3HAYECHHUX PO3B’SI3aTH TE€ YU 1HIIE
MATAHHS a00 IUTKH KOMIIJIEKC TpooIeMm.

B anrmo-amepukaHchkiil Tpaauiii chepu cnaaliuHU 1 AISTBHOCTI HEPIJKO

cTae Maibke HemoxJuBo. J[. CTOyH, HampuKJaJ, BU3HAYAE€ TPpHU KIacU(pIKAIIHHIX
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KaTeropli y [MX MeXaxX: aHaliTU4YHa IOPUCIPYACHIlSA;,  COLIOJOTIYHA
IOpUCTIPYJICHIIIs, BOHA K (yHKIIOHAJIbHA, TeOpli CYCHUIBHOrO IpaBa 1
CIpaBelIuMBOCTI (y HOro IEH3YpPHUX, KPUTHUYHHX ab0 ETUYHUX acnekrax). €
cpoOu  OUIBII IIUPOKOTO MIAXOMY 3 PO3MOIUICHHAM IOPUCHPYIEHIII Ha
aHaJITUYHY, HOPMATUBHY, eMIipu4yHy (abo CcOIiaJlbHO-NPABOBY) 1 KPUTHYHY
ropucnpyaeHuiro [256]. Taki kinacudikaiii Tak 4u iHaKIlIE€ BPaxoOBYIOTb, IO, MO-
nepiie, MeXi MDK ITMMH (popmaMu abo creriami3amisiMi TIsUIbHOCTEH € JOCHUTh
PO3MHUTHUMU ¥ YaCTO CHIPHUMH, a MO-APYre, MO 3A€OUTBIIOr0 NPAKTUYHI MTUTAHHS
3aCTOCYBaHHS MpaBa PO3B’SI3YIOThCS  LUISXOM  3allydEHHS  aHATITUYHUX,
EMIIIPUYHUX 1 HOPMATHUBHUX E€JIEMEHTIB, a TOMY Y CIE€LiaJIbHIN JiTeparypi Oyib-
KM CIpoOaM THUIOJIOTIT HE HAJa€ThCs HAATO BEJIMKOI yBaru i Baru [188, pp. 88—
89].

BiACyTHICTP 4YITKMX THUIOJIOTIYHUX KPUTEPIiB AK Ha pIBHI MpeaMera
JOCIIIDKEHHS, TaK 1 Ha PIBHI 3arajbHOi (DEHOMEHOJIOTIi 3 4YaciB CTaHOBJIEHHS
MOJIEpHICTCHKOI HayKu OyJia OJIHIEIO 3 BaXKJIMBHX IT1/ICTaB 3all€pEeYEHHS] HAyKOBOI'O
CTaTycCy Ti€l 4M 1HIIO1 cpepu 3HAHHS, TOMY IOPUCIPYACHIA (MPUHANMHI B pycii
aHTJIO-aMEPUKAHCHKOT TPaJMIlli pO3YyMIHHA ii CTPYKTypH) 1 JI0Cl OanaHCye Ha
TOHKIA IpaHl MK HAYKOBO-T€OPETUYHUM IMI3HAHHSAM 1 T'YMaHITAPHO-MHUCTEIKOIO
cheporo iHTEpmpeTalli — couiaibHOTO OYyTTs. AJie CJiJi BpaXOBYBAaTH HasBHICTb
NEBHUX OOCTaBWH, 1 Haillepma MOJsSrae y BeJIWYE3HOMY O00Cs31 3axXiJHOi
CHaJIIuHU SIK y cdepl mpaBa, Tak 1 y cdepl KyJIbTypu B3araji, H0J0 SIKOi MPaBo
ABJIsiE COOOI0 JIUIIE OJHY 3 0araThOX MIiACUCTEM, JAOBOJI OJU3BKHUX IO MPAaBOBOI
cthepu 3 orsay Ha X «30HY HOPUCIUKIID» (MOpalb, Tpaaullli Tomo). B rmobansHii
MEepPCIeKTUBl (a 1HIIOT HUHI TOoAl M YeKaTH) ISl TpaH/i03Ha CHaJlMHA BUTJISIIAE
JIOKaJIbHOI0, OCOOJMBO 3 YpaxyBaHHSIM ii ICTOPUYHUX BHUTOKIB, JIOCUTHb BY3bKO
chokycoBaHOlO 1, Oe3nmepeyHO, ETHOLEHTPUYHOI (€BPOMOIEHTPUUYHOK abo
3aX1JHOIEHTPUYHOIO).

[I1 cnaamuyHa B MpOEKLIi Ha MpoLecH 1i yHacHiAyBaHHS Ta peLemniii
3aX1JHOI0  IUBUTI3AIIMHOI  TPAJUIl€l0,  TMO-TIEpIIE, Maibke  TOBHICTIO

KOHICHTPYETHCA HAaBKOJIO MYHiI_[I/IHaJ'H)HOFO ImpaBa CYBCPCHHUX ACPIKaB
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NEPEBAXKHO B PO3BUHEHUX I1HAYCTPIAJIbHUX 1 MOCTIHAYCTPIaJbHUX CYCIUIbCTBAX;
Mo-JIpyre, ICHye Ta (yHKLIOHYE Yy MEXKax 1 Ha JIHISIX 31TKHEHHs JABOX MPOBIIHUX
MPAaBOBUX TPAJUIINA CBITY — 3arajibHOTO MpaBa 1 [UBUILHOTO IpaBa, IPU TOMY IO
IHIIl TPOBIAHI TpaAaulli y MpaBl € 3MapriHajgi3oBaHUMH ax JO ITOBHOIO
ITHOpYBaHHS, yepe3 IO 3axiJIHa TPaJMIlisi TEOPETU3yBaHHS y MpaBoBiil cdepi 1
MOPIBHSJIBHOTO MPABO3HABCTBA B3arajll 3aJUINAETHCS BPA3IUBOIO 10 CBITOTIISIAHOT
XBOpOOU eTHOLEHTpU3My [255, p. 184—189].

AOU BUIIIKYBaTUCS BiJ Ili€l «IOJIOTOBOI TpPaBMH», Yy Cy4aCHUX YMOBax
CHELIATICTH B raiysi IOpUCIPYAEHIIIl MalOTh OyTH OCOOJIMBO UYTIMBUMH /10 TAKHX
aCIeKTIB, SIK KOPJIOHU, 30HU FOPUCIUKIIII 1 PIBHI MIANOPSAAKYBaHHS 3aKkoHiB. Ciil
TaK0XX BPaxoOBYBaTH, 110 HE BCi (hOPMU B3a€MOJIIi MK CUCTEMaMH MPABOTOPSJIKY
ICHYI0OTh Ha oAHoMYy piBHI. [lopiBHSUIbHE TMpaBO 1 JMAOCIHIJKEHHS IIPOIIECIB
TpPaHCIUIAHTAIlll MPAaBOBUX 1€l 1 MPaKTHK 37eOUIBIIOT0 30CEPEIKYIOThCS Ha
CTOCYHKax MIX MPAaBOBUMH CHCTEMaMU PI3HHUX JEp>KaB 1 HEJAOCTATHHO CEPHO3HO
CTaBJIATHCS IO IHIIMUX AaCMEKTIB B3a€MOJli, cepell SIKUX pI3HOMAaHITHI (opMmu
«IHTEPJIETAILHOCTD» 1 (PEHOMEHOJOTIYHUM PIBEHb MPABOBOTO 1 HOPMATHUBHOIO
IropanizmMy («miopanismy B 1ii») [255, p. 6]. Hapemiti, He0oOX1IHO 3ayBaXKUTH,
[0 PO3MOBU MPO «PIBHI» CTOCYHKIB 1 BIOPSJAKYBaHHS, TaKk CaMO SIK 1 TIPO
MDKpIBHEBY  IU(]y31l0  €JIEMEHTIB  MPaBOBOi  PEAJIbHOCTI,  3/1€OUIBIIOTO
3QJIMIIAIOTHCS B MeXaxX MPOCTOPOBOi MeTadopH, IO HE 3aBXKIU € MPUUHATHUM
o0 mpaBoBoi chepu. Jleski aBTOpU, HAPHUKIAA, HAMOIATAIOTh, IO JCp KaBHE
MpPaBO BHU3HAYAETHCS MEPEBAXXHO B TEPMIHAX BIAHOCHO YITKO OKPECIEHOI
TepUTOPii, ajsie 0araTo 3aKOHIB 1 CUCTEM IMPABOIMOPSAIKY HE BIAMOBIJAIOTH TaKUM
KpUTEPIsIM BU3HAYEHHS, III0 OCOOJIMBO OUEBUIHO MPOSIBISETHCS B MEPCOHAIBHOMY
abo pemniriiitHomy mpasi [269, pp. 383—405]. Skmio Mu BBaxkaeMo mpaBo (HOpMOIO
IHCTUTYL1AJII30BaHOI COIIaIbHO1 MPAKTUKH, 1 HaM JIOBOJUTHCS BHUBYATH IPABO
OesnocepeHbO B [1i, MM HE3MIHHO CTHUKAaTUMEMOCS 3 KOHTEKCTOM JIIOJCHKOI
MOBEIIHKK B MIapaMeTpax KOHKPETHOTO MpocTopy 1 KoHkpeTHoro yacy. . Ilepi i
B. Mencki, Hanpukiajg, SCKpaBO  MPOJEMOHCTPYBaJIM, K  3pOCTaroua

MyCyJibMaHChKa fiacriopa y BenukoOputanii ¥ pO3MOBCIOJKEHHS 3aBJSKU
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iMMirpanii HOpM MapiaTy Yy KOHCTUTYI[IOHAIbHO-IOPUIUYHO CBITCHKIA 1
MYJIBTHKYJIBTYPHIN 3aXiJHIA KpaiHl MPOBOKYe Bce OuIbIE 1 OUIbIIE COLIaIbHO-
npaBoBUX KOi3ii [215] 1 3yMoBIIO€ OTpeOy y CTBOPEHHI «IPaBoBOi reorpadii»
[191]. ¥V uux AOCHiPKEHHSX WAEThCA HE JHUIIE MPO HEOOXIHICTh PO3TIIAIATH
MpaBoBl  MPOOJeMH  IPOCTOPOBO-4ACOBMX  MapaMeTpiB  kiacudikaiii i
MPAKTUYHOTO BIOPSAKYBAaHHS MPABOBUX CHUCTEM, & MPO HEOOXIIHICTh HABYUTHUCS
0auUTH KOMIUIEKCHY CYyCHUIbHO-IIOMITHYHO-IOPUANYHO-eTHUHY [48, c. 21-34]
pEaNbHICTh Yepe3 NOCIHIKEHHSI KOHKPETHUX HOBAaLill y CY4aCHOMY CYCHIJIbHOMY
KHUTTI.

[Ipy mnoBHOMY pO3yMiHHI HAJ3BUYAaWHOI CKIJIAJHOCTI 1 CYNEpEewIMBOCTI
npoOjieMd BU3HAUYEHHSI TMOHATTS TMpaBa, cdep Horo ¢yHKIIOHYBAaHHS 1
Kiacudikaiii, 4acTO BBaXA€ThCA 3a Kpallle HE BIJKPUBATU YEPrOBY «CKPHUHIO
[Manpopu» [252, p. 200], oueBUAHO BiAAalOuYu MepeBary BUKOHAHHIO KOHKPETHHX
3aBJaHb «IIpaBoOBOi reorpadii». Alle HaBITh y TaAKOMY KOHTEKCTI HEMOXIJIMBO HE
MOMITUTH, 110 3arajibHUil TpaBOBUM AUCKYpC (110 BKJIOYa€e B cede (imocopchko-
TEOpPETUYHI OOIPYHTYBaHHA 17€i MpaBa 1 MPABOBUX 1JIeH, CHEHIATbHO-IOPUINYHI
JOCIIIIPKEHHSI TOIMOHIMIKA ¥ TOMOJIOTIi MpPaBOBOTO MOJsA Yy IX KOHKPETHO-
MIPOCTOPOBOMY, CEMIOTUYHO-KYJIbTYPOJOTIYHOMY 1 COLIOJOTIYHOMY acHeKTax, a
TaKO0X CBOEPIJIHE «CYCHUIbHO-TIpOdeciiiHe» 00roBOpEeHHs MPAaBOBUX MPOOIIEM, IO
MICTSITBCS Y BUCHOBKAaX 1 OKPEMHUX JAyMKax MPAKTUKYKOUYUX CYIIIB PI3HUX PIBHIB),
BIIOYBAETHCSA Y KOHLENTYAIbHOMY, (DaKTOJOTIYHOMY, (GOPMAIbHO-TEXHIYHOMY 1
HOPMATUBHOMY (€TMYHOMY Ta aKClOJIOTIYHOMY) BHUMIpax, IO ¥ 3yMOBIIIOE
ICHYBaHHS  JTOCTaTHbO  PO3rajy>KeHoi TpPylmd METOAOJOTIUHMX  MIAXO/IIB,
OKpecJeHuX Bullle. BBaxkaemo 3a MOIIIbHE OUIBII IETATBHO X OXapaKTepu3yBaTu
JUISl BU3HAYEHHSI KOHTEKCTY (hOopMyBaHHS Ta (DYHKIIOHYBAaHHS MParMaTUCTChKOIO
HarnpsaMmy B (p1710COPCHKO-TIPaBOBOMY JTUCKYPCI.

Ananimuuna rpucnpyoenyia [90, c. 81-88]. OguumMm 13 HaWBaKIUBIIIHUX
aCIeKTIB aHAJITUYHOI IOPUCIPYACHINT € KOHLIENTYaJIbHUI aHali3. Y CBIJOMJICHHS
IJI00AJIBHOTO KOHTEKCTY PO3BUTKY CY4YacHOi HPABOBOI PEATBHOCTI MIJKPECIIOE

HEOOX1HICTh Y BUPOOIEHHI aJIEKBATHUX aHATITUYHUX KOHIEMTIB, K1 MOXHa OyJ10
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0 3aCTOCOBYBATH B PI3HUX MPABOBUX KYJbTypax 1 Tpaauiisx. TpaauiiiiHi mkoau
JOCIIKEHHS MpaBa NepeBakKHO OOMEKyBaIUCs BHYTPILIHIM IMPAaBOM, a OUIBIIICTh
aHANITUKIB Yy Taly3l HOPUCHOPYICHIT 30CEpPEeIKYBaIUCS Ha  MOHATTIX
JOKTPUHAJILHO-IIPABOBOI'0 XapakTepy (HampuKiIaa, IOPUIUYHUX MpaBaxX, MTUTAHHIX
BJIACHOCTi, TMPUYMHHINA 3yMOBIEHOCTI TOLIO) Ta iX BHUXIAHUX THEPEIyMOBaxX
(HopMax 1 OPUHIMIIAX, TPABOBUX CHUCTEMaX, IOPUJWYHIA YUHHOCTI). [Hakie
KOKy4M, YyBara JOCHIAHUKIB 30CEpEeIKyBajlacs MEpeJOBCIM Ha acHeKTax
«cycninbHO-podeciiHoro» oOroBOpeHHs, TOOTO Ha PO3MOBAX HABKO/O TIpaBa, a
HE Ha pO3MOBax npo mnpaBo. JlOKTpUHaIBHI KOHUENTU OyJb-iKOI MPaBOBOi
CUCTEeMH (Ha KIITaJT aHMJIIHCHKOro mpaBa) ad0 MPaBOBOi KyJIbTYpU (Ha KIITAJIT
3BUYA€EBOTO IPaBa) €, TOJIOBHUM YHHOM, «HAPOJHUMMY 32 CBOEID €TUMOJIOTIEIO Ta
€TIoNoTiEl0 ¥ mpumopiaibHUMU  (TIMOMHHO-TPAIULIMHUMU) 32 CBOIM
XapakTepoM, 110 YCKJIQJHIOE X KOMYHIKAIlO 3 1HIIMMHU MPAaBOBUMHU CUCTEMaMH,
KyJIbTypaMU 1 TPagulisMH, SIKI MAIOTh CBOIO YHIKQJbHY ICTOPIIO CTAHOBJICHHS.
KonnentyanbHe OCMUCIEHHS W KOMEHTYBaHHS € OJHAKOBO HEOOXITHUM SIK JJISI
COLIIAJIBHO-IIPABOBUX JOCIIKEHb, TaK 1 JUIsl MPaBOBOTO aHaI3y M TIIyMayeHHs
KOHKPETHUX IOPUJIUYHUX BUIAJIKIB IOPUCTAMU-TIPAKTUKAMHU. AJie MpPU LHBOMY
HEJIOCTATHbO BPAXOBYETHCSI HEOOXIMHICTh OLIbII YITKUX ACIHIIINA TaKUX MOHATH
K CHip, KOHQIIKT, IHCTUTYIIIS, nponec, GyHKINA, KOMi3is Ta HaBiTh cya. Toudi,
peTenbHO po3poOJIeH] aHANITHYHI KOHIENTH HEOOXIAHI IJIsi TOro, mo0 poOuTH
MOPIBHSUIbHI BUCHOBKM Ta TEOPETHUYHI Yy3arajJlbHEHHS CTOCOBHO IPAaBOBUX
(heHOMEHIB y KOHTEKCTI INI00AIhbHOIO PO3MAITTsI MPABOBUX CHUCTEM, TPATUIIN 1
KyJabTyp. Ha nymKy azentiB aHagiTUYHOrO MiAXOAY B IOPUCHPYACHIT, KOMILIEKC
€(heKTUBHO 3aCTOCOBHUX KOHIIENTIB 13 «TPAHCKOPAOHHUM» MOTEHI[1aIOM MIrpaiii
B IHIII CYCHUIbHI, IOPUINYHI, KYJbTYpPHI KOHTEKCTH € OOMEKEHHM, TaK caMo SIK
oOMeXeHUM € 1 (PaKTOJNOTIYHMI OaHK HAMIMHMX KOMMApAaTUBHUX EMITIPUYHUX
JTaHUX, TOXK HaIlll MOXKJIMBOCTI 3A1MCHIOBATH MOPIBHUIBHI JOCIIKEHHS 1 TOCATaTH
1HIYKTUBHO-TEOPETUYHUX Yy3araJibHEHb HA OCHOBI PI3HUX KYJbTYp 1 Tpaauliii
TAaKOXX € BIANOBIAHO OOMEXKEHHMMHM, a L€ mependadae NEepLIOpsSAHY yBary o

«00’€KTHBHOI JIOT1IKW» 1 KaHTIaHCBhKOI Tpanuiii (inocodyBanusa. B ykpaiHchkiit
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¢butocodCcbKO-PaBOBIM  AYMIN LEW MIAXiJ TaKOX KPUTUKYIOTH 3a JIOTIYHUU
(dopmaiti3M 1 MO3UTUBICTCHKY METOOJIOTII0, HA SIKy BiH CIHUPAEThCSA, — MPO LE
ceimuate Mmatepianu Il  BceykpaiHChbkOi HayKOBO-TEOPETHYHOI KOH(EpeHIIli
«Dinocodcrki, METOIONOTIYHI Ta TICUXOJIOTTYHI MPOoOJIEeMHU MpaBay, MO BigOynacs
31 ciuns 2009 p. B M. Kuesi [71, c. 234].

Emnipuuna opucnpyoenyis. BUIbIIICTh COLIATIBHO-IPABOBUX 1 €MITIPUYHUX
JOCIIPKEHb ~ MPaBOBUX  (PEHOMEHIB  OOMEXKYIOThCS ~ BHUBUEHHSIM  OJIHOTO
KOHKPETHOTO CYCIUIbCTBA, HABITh SAKIIO HAETHCA HE MPO JEpKaBHE MPABO YU
HalllOHAJIbHY TpaBoBY cucteMy. OCTaHHIM YacoM 30UIbIIKIACA KUIBKICTh
KOMIMapaTUBHUX 1 TPAHCHAI[IOHAJIBHUX MPABOBUX JOCIIKEHb, ajie iX Moje Aoci
3aJIMIIAETHCS Maike HeopaHuM. Kpi3b npusmy rio0anbHOI NEPCIEKTUBU OJTHIEIO 3
HaWBaXJIMBIIIKUX TEM, IO NOTpeOye MOCIIKEHHS Halnepne eMIipuyHuMHU
METOJIaMH, € TIPOIECH, SKI COIIIOJOTH M COIllaJibHI aHTPOMOJIOTH HAa3WBaIOTh
mudy3isiMH, a IOPUCTU — TPaHCIUIAHTAIlsIMU abo peueniisiMu. OJHaK HacHpaB.i
MPaBOB1 JIOCTI/KEHHS B MLiM IUJIONIMHI YacCTO BUSBISIIOTH 3BOPOTHY TEHJIEHIIIO —
HECTaul eMIipu3My U MmepeOuTbIlIeHOr0 BIUIUBY «HAIBHOI MOl perentii»y [253;
254]. Hanpukian, OIMoisipHi B3aEMUHU Yy TIPaBOBIM cdepi MIXK ABOMA Jep KaBaMU
PO3MIISAAAIOTHCS SIK TIPOIIEC MPSAMOi OJHOCTOPOHHBOI MepeIadi MpaBOBUX HOPM abo
IHCTUTYLIM dYepe3 MiSUIBbHICTh CIHEellalibHUX JEepKaBHUX AareHTCTB IUISIXOM
dbopmanbHOI IMIUIEMEHTAaLll] 200 3aMo3uYeHHs 0€3 KapAuHAIbHUX 3MIH, IPU LILOMY
3a YMOBYAHHSM BBaXXA€ThCS, 110 CTAHJIAPTHUN CIIEHAP1N TaKO1 Mepeayl Mmojsrae B
3al03WYEHHI HOPM Ta IHCTUTYIIN OLIbII PO3BUHEHOI («OaThKIBCHKO1») CHUCTEMH
3araJjbHOr0 a00 IMBUIBHOTO TMpaBa MEHII PO3BUHYTOI CHUCTEMOIO IS
3a0€3IeUeHHs] TEXHOJOTIYHOrO0 MPOPUBY («MOJEpHI3AIli») IUISXOM 3alOBHEHHS
JaKyH a00 3aMiHU 3aCTapiInX HOPM MICIIEBUX ITPABOBUX CUCTEM.

AJle HEBaXKKO NMEPEKOHATHCS, 10 OJCH 13 BUIIECBKA3aHUX E€JIEMEHTIB HE €
HEO0OX1THUM a00 HaBITh XapaKTEPHUM [IJIsl PeabHOTO mpoiiecy audy3ii mpaBoBUX
dbopM, HOPM 1 TpaaUIIiH, OCKIIBKH 111 MPaBOB1 (OPMHU, HOPMU 1 TpaauIlii HabaraTo
CKJIQJIHIIII, HDK mepeadadaeTbcsi B paMKax «HAIBHOI Mojeni» (opMaabHOI

peueniii. I[IpakTuyHUM J0Ka30M HEE()EKTUBHOCTI TAKOTO CIPOIIEHOTO MIAXOIY
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MOXKE CIIYyT'YBAaTH JIOBIMH 1 TEPHUCTHH WIIAX COpOO pelentii HOpM 3axXiJHOIO
(«IMBLI130BaHOTO») TMpaBa B YKpaiHChKE 3aKOHOJABCTBO 1 HEBIAYHA poOOTa
Beneniancekoi komicii Panqu €Bponu 3 HajgaHHS TOpaja MIOA0 HPUCTOCYBaHHS
HaIlOHAJTBHUX 3aKOHOJIABCTB JO €BPOIMEUCHKUX CTaHAAPTIB 1 MIHHOCTEH, a TaKOXK
caM (pakt, o BeHeliaHcbka KOMICisl € JIUIIE AOPATIUM OPTraHOM, SIKUUA HE MOXKE
BCTAHOBJIIOBAaTH NPELEIECHTH, IMIJIEMEHTYBAaTU DIIICHHS H OOMEXYEThCS JIMILE
CTBOPEHHSAM 3/1€OUIBIIOrO eMoIliiHoro (QoHy, M0 chpuse abdo He CIpuUse
rapMoHi3aiii CTOCYHKIB MIX €BpPONEUCHKUM COI[IOKYJIBTYPHUM apeajoM Ta
IHIIMMH JiepKaBamMu. EMIipuyHa 1OpUCTIPYICHIISE BUSBISETHCS HAJTO 3a3€MJIEHOIO
y CBOEMY €MIIIpU3MI 1 CTa€ CX0kO0w Ha mpodaHa (y TpaKTyBaHHI BUJIATHOTO
pociiicbko-¢ppanity3pkoro muciautenas O. Koxkea), KoTpuil BiApI3HSAETHCS Bij
¢dutocoda TUM, 110 MOMUIIKOBO MPUKUMAE 32 KOHKPETHI BUMAJKHU T€, 1110 HACITPaB/Il
€ YaCTKOBUMH aOcTpakiiisimu [52, c. 106].

OTxe, UIHHICTh CHAJIIMHU KAHOHIYHUX TEOPETUKIB mpaBa XX CTOMITTA
MOXe OyTH IMOCTaBJ€Ha MiJ CYMHIB 3 ypaxyBaHHSIM HOBUX AMCKYPCHUBHUX IIOJIIB,
0 OKPECIUIUCA B OCTaHHI ACCATUNITTS (qudepeHiianis piBHIB YNOPSAIKYBaHHS
MPAaBOBUX CHUCTEM, MiJBUILIECHA 3HAYUMICTh HEAEP>KABHOTO IpaBa, HEOOXIAHICTH
OCMUCJIEHHS CUTYallli MPaBOBOTO IUIIOPATI3MY TOLIO). AKe OUIBIIICTh MPOBIAHUX
3aXIJHUX FOPHUCTIB 30CEPEIKYyBajJUCs TOJOBHUM YMHOM Ha MYHIUUIAIBHOMY
Jep>KaBHOMY TIpaBi, Malyd YITKI ¥ HENOXWUTHI YSBJIEHHA MPO CYBEPEHITET 1
CIIUpAJIUCS Ha 3aCHOBKH, 3TAHO 3 SKUMHU MPABOB1 CUCTEMH Ta CYyCHIJIbLCTBA MOXHA
BUBYATU $K JUCKPETHI, TMEPEeBaXXHO caMojocTaTHl 00’exktu. Bonu abo
CTBEp/IKyBaju, a00 MPUHANMHI MPUITYCKaAIH, 1110 IOPUCIPY/ICHIIIS 1 TPaBO3HABCTBO
Ma€ ONIKYBaTUCA YW ONIKY€ThCS JIMIE JIBOMAa pI3HOBUJAMH TMpaBa —
MYHILIUOAJIbHUM TPAaBOM HAlIOHAJBHUX JIepKaB 1 MyOJIYHUM MDKHAPOIHUM
MPaBOM, SIKE CpuiimManocs 37e0UIbIIOr0 SIK ApYropsiiHa, BTOpUHHA opma Ipana,
MOB’s13aHa 31 CTOCYHKaMU MIXK JepkaBaMu. Tomy mpail KaHOHIYHUX TEOPETHKIB
npaBa MOXYTh Ha MEPIIWNA TOTJSA] BUAATUCA 3aCTapUIMMH W HEAKTyalbHUMH.
OnHak KiJIbKa BUJHUX MPEICTABHUKIB MOJIOAIIOTO OKOIIHHS TEOPETUKIB B3SITUCS

aJanTyBaTU 3axiHy JiOepalibHy MPaBOBY TPAAMIlIIO Tak, 1100 BOHA 3 MEBHUMU
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YIOCKOHAJIEHHSIMU IPOJIOBKYBaJia 30epiraTi CBOO aKTyaJIbHICTb.

Hanpuknan, b. Tamanaxa, cnuparoyuch Ha JABa (yHIaMeHTalIbHI
MO3UTHUBICTCHKI 3acHOBKM ['. XapTra — MNpPUHIUN PO3MOMIICHHS W MPUHIHUI
COIlIaJIbHUX JIKEpeN, — BIIMOBHUBCS BiJl YCiX XapTOBUX KPUTEPIiB 1IeHTU(IKAIIIT,
00 moOyIyBaTH IIUPIILY KOHIEMIIIO MpaBa, sika Majia BKJIIOYaTH B cebe KuIbKa
dhopM HeIep)KaBHOIO Ta PENIriiHOro IpaBa, aje BiApi3HsuTacs O BiA I1HIIHX
COLIIAJIBHUX HOPM Ta IHCTUTYLIA Ha KIITAIT THUX, II0 BUKOPHCTOBYIOTHCS B
aAMIHICTPYBaHHI IIMUTAIIB, K1, CIOPTUBHUX KOMaHa ToIo [249; 252, pp. 199—
257]. T.Ilorre, yuenp [l. Pom3a, ctBepKyBaB, IO ABA MPUHIUIIHA MPABOCYAMIS
Ponza 3a yMoBH iX meBHOI Moaudikailii MOXyTh OyTH MPsSMO TPAHCIIOHOBaHI B
MDKHApOJHY TpaBoBY cdepy, SKIO MOCTAaBUTH IiJi CYMHIB HE3alepeyHICTh
MOCTYJIaTy MPO CYCHIIBCTBO SIK CaMOJOCTaTHIA O0’€KT 1 3aKpuTy cuctemy [216].
[Torre roctpo kpuTuKyBaB HamaranHsi Pon3a oOMexutu cdepy 3acTocyBaHHs HOTO
MPUHLUIMIB TPaBOCYAJAS JIMIIE€ HAIIOHAIBHUMU IOPUCAUKIISIMUA 1 3pELITOI0
pPO3pOOUB IOCUTH paJUKaIbHy TEOPil0 HAa OCHOBI IIUPOKOI KPUTHUKHU 1CHYHOHOTO
MDKHApPOJHOTO MPABOBOTO MOPSIKY Ta oro iHcTutTyi [217].

Tpoxu inakmie I1. Cinrep amantyBaB iAei yruiitapusmy €pemii bentama no
PO3B’sI3aHHS Cy4YacHUX MUTaHb MiXHApoJHOi eTuku [244]. Sk Bimomo, €. bentam
MUIIABCS CBOIM 3BaHHSM «TPOMaJsHUHA CBITY», BIH YIOPOBaJIUB TEPMIH
«MIKHApOJHE TMpPaBO», ajieé TOJOBHUU akKIEeHT WOro TeopeTHu3yBaHHS OyB
3poOyieHui Ha 11el0 CUJIbHOrO cyBepeHiTery [141]. Opne 3 HalOULIbII
MPOBOKATUBHUX NMUTaHb €. beHTaMa nosusraao B TOMY, Ui MOBUHEH CYBEpEH A0aTu
JUIIe TPO IHTEPECH CBOTO HApoay abo X BIH Ma€ MIKIyBaTUCS MPO JIOJACTBO
3aranom. €. bentam Tak 1 He AaB BIANMOBiAl Ha cBoe muTaHHs, ane 1. Cinrep,
IIUPOKO BU3HAHUM SIK MPOBITHUM CydYacHUHN MOOOPHUK KIACUYHOTO YTUIIITApU3MY,
YITKO BUCIIOBUBCS Ha KOPUCTH MEPLIOPSAHOCTI rI100aNbHUX 1HTEPECIB JIOJCTBA 1
TUM CaMUM CYTT€BO PO3IIUPUB KOHTEKCT PO3TIISAAY MPABOBUX MPOOIEM 1 TUIIOIOT11
MPABOBUX CUCTEM.

Hopmamuena wpucnpyoenyis. HopMaTuBHa IOpUCTIPYIEHIIISI € CIPOOOIO

OXOIUJIEHHS 3arajibHOi MOpoOJeMaTUKX I[IHHOCTeM 1 TMpaBa, OCMUCIEHHS
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pPO3rainy’KeHOi CUCTEMH B3a€EMOCTOCYHKIB M1k MPABOM, MOJITUKOIO Ta MOPAJLIIO. Y
paMKax I[bOro HampsiMy TPUBAIOThH J1e0aTu cepell MO3UTUBICTIB Ta MPEACTABHUKIB
IHIIIUX METOMOJOTTYHUX MIJXOIB CTOCOBHO MUTOMOI Barm Mopai B mpaBi (4u €
MPaBO B OCHOBI CBOiM HACHIIKOM MOPAJIbHOI 1HIIIATUBU B CYCHIILCTB1?), a TAKOXK
JAJEKTUYHOTO 3B’SI3KY MDK TMOJITAUYHOIO JIOSJBHICTIO Ta TPOMAISHCHKOIO
HEIMOKOPOI0. PO3riisinaroThesl M Taki MUTAHHS SIK ICHYBaHHS, MacIITaOu BUSBJIECHHS
i 3aCTOCYBaHHsI, a TAKOX CTATyC MPUPOAHUX, MOPAIHHUX Ta 1HIINX PI3HOBHU/IIB HE
KOJIM(PIKOBAaHUX IOPUJIUYHO TIPaB; 3B’SI30K MK MOTpedamu, mpaBaMu, IHTEpECAMHU
Ta (opMmanai30BaHUMHU HOPMaMM; TEOpii CHPaBEIIUBOCTI; KOHCTUTYIIOHATI3M 1
JIEMOKpATisi; TMPUHIUIK OIIHIOBAaHHS 1 BIPOBA/KEHHS NPABOBUX I1HCTUTYIIH,
HOPM, MPaKTHUK 1 pimieHb. Came HOpMATUBHA OPUCIIPYACHIIIS TOCIAA€ IEHTPaIbHE
MiCIlE B HUHIIIHIA aHIJI0-aMEPUKAHCHKIM MpaBoOBiM Tpaauiii, y SKid Yy
r100aJTbHOMY KOHTEKCTI MOYKHA BU3HAUUTH K1JIbKa 3arajJbHUX TEHJICHIII:

1. Kopnopamusene icnopysanHsi IiHWUX npagosux mpaouyiu. 3axigHa
HOpPMaTHBHA IOPUCIIPYACHIlISI Ma€ JOCUTh 130JbOBAHMI XapakTep 1 SABJSIE COOOIO
II0OCh Ha 3pa30K «OCTPOBY B OKeaH1» IMpaBa (KOPHOPATHBHICTH IsIIBHOCTI
HayKOBUX TOBApHUCTB, 00’€lHAHMX HABKOJO MapaJWrM IITYYHOTO MOXOJXKEHHS,
npoaHaiizoBaHo 30kpema B: 74, c. 431-434). Bona cnupaeTbcs Ha TpUBaILY
TPaJUIlil0 E€TUYHOTO YHIBEpCali3My, II0 BHU3HAE HE3MIHHICTh MOpPAIbHUX
MPUHLKIMIB JJIS BCIX JIOJIEd y BCl yacu ¥ Ha Bcix TepeHax. [Ipupomne mpaso,
KJIIACUYHUI YTUIIITapU3M, KaHTIaHCTBO, Cy4YacHi Teopii IpaB JIOJUHU Yy CBOIX
BUTOKAX 1 TEHAECHLISX € 110 CYTl YHIBEPCATICTCHKUMHU, aJle Mail>ke BC1 TEOpli TAKOro
TUIY PO3poOJIsiiiCs ¥ po3BUBAIMCS O€3BIAHOCHO 1 Majlo HE 3 TIOBHUM
ITHOPYBAHHSIM PEINIrIMHUX TNEPEKOHAHb, MOPAJIbHUX HOPM 1 TPaAUIlNd pelITH
monactBa. [lpu 0OTOBOpEHHI pPI3HUX KYJbTYPHUX I[IHHOCTEH HaBITh MOPSIOK
JNEHHUN JUCKYyCli, 1i JUCKYpCHUBHA CTPYKTypa BlJpa3y BHSBISAIOTH KyJIbTYpHI
CTEpPEOTUNHM 3axigHO1 I[MBUII3AIlli, a IIl€ O3Hayae, IO HaBpAJ YU MOXKHA
OOTpYHTOBAHO MPETEHAYBATH HA 3BAHHS MOIH(POPMOBAHOTO €TUYHOTO 1 IIPABOBOTO
YHIBEpCaJIiCTa aBTOpaM 3 €THOLEHTPUYHUM MI1IX0J0M, HEOOI3HAHUM 3 1JIeSIMU Ta

IIHHOCTSAMHU 1HIIMX CUCTEM 1 TPaHIIiil.
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[Tapagokc moissirae y TOoMy, IO YHIBEpCAJIICTChbKa MapajurMa 3axiJHOi
HOPMATUBHOI IOPUCTIPYACHIII BCe OUIbIlIe BXOJAUTh y MPOTHUPIUYS 3 PEaTbHUM
YHIBEpCAJIi3MOM TMpPaBoBOi cdepu B 11 COIiadbHO-IPAKTUYHOMY BUMIpi. AOHU
MOJOJIATU  «EMICTEMOJIOTIYHUN  3a30p» MK TEOPETUYHUMHM  BUKIAJKAMHU
VHIBEPCAIICTIB 1 HHUHIIIHBOK «KOCMOMOJITUYHOK MPABOBOIK PEATLHICTION,
HEOOX1HO MPUCTOCYBATH TPAIUIIIHUN, a00 X HaBITh KOHCEPBATUBHUN KAHOH
IOPUJIMYHUX TEKCTIB, BKJIIOYUBIIM [0 HBOTO TEOPETHUUYHHUN HOPOOOK 1HIIMX
MPAaBOBUX TPAMUIIN 3 XapakTepHUMH IS HUX TmpobieMamu, 3100yTKaMmH,
cynepedHocTsiMu Tolo. [lonpu 3aranbHO-KPUTUYHE CTABJICHHS JIO «OPIEHTATIZMY»
B Teopili mIpaBa, B aHIJI0-aMEPUKAHCHKIM JiTepaTypl € 4YuMalio OJHUCKYy4HX
JOCIIUKEHb MYCYJIBMAaHCBhKOi, 1HIYICTCBKOi, OyIJMCTCHKOI Ta KHUTaHCHKOI
MPABOBUX TPAAMIIN, MPUPOAHO BKIIOUEHUX Y KYJIbTYPHO-PENITIMHUN KOHTEKCT,
YUM, BJACHE, 1 BIAPI3HAIOTHCS 111 BEJUKI MUBLTI3AIT BIJ 3aX1IHOI MapagurMu 3 ii
BIJIOKpPEMJIEHHSIM MPaBa Y CAMOCTIMHY MIJICUCTEMY KYJbTYpH (IJIs1 JETANbHIIIOrO
o3HalloMJIeHHs 3 icTopiorpadieto auB. 153). Ane nepexia BiJ €ETHOUEHTPUCTCHKOTO
CBITOOQUEHHS 10 KYJbTYpPHO-PEISATUBICTCBKOIO MIAXOAY  YCKJIAJAHIOETHCH,
NepesoBCiM, MpodieMaMu METOJOJOTIYHOIO XapaKTepy, TOYHILIE, B1ICYTHICTIO
PO3BUHEHOI METOJO0JIOTI, fKa J03BOJsUIa O KOpPUTYBAaTH Takl (yHIAMEHTAJIbHI
KaTeropii, Ik BU3HAYEHHSI CaMOro IMOHSTTS MpaBa, WOro (yHKIINA, MaciTadiB
3aCTOCYBaHHs, CTOCYHKIB 3 1HIIMMU c(hpepamMu KyJIbTypHOTO Ta COI[1adIbHOTO OyTTS.
2. Illpomucmosnus cexkyasapuamy i HOB0I C8IM0OBOI XUl penicitiHoCmi.
VYopoaosx XX CTOMTTS 3axilHa HOPMATHWBHA IOPUCIPYACHIlIS PO3BUBANACS MiJ
BIUIUBOM TPHOX OCHOBHHUX (OPM ETUYHOTIO TEOPETU3YyBaHHS: YTUIITApU3MY,
JIEOHTOJIOT1T  (30Kpema, Teopli mpupoaHoro mpaBa 1 KaHtoBoi Teopii
CIIpaBEUTMBOCTI Ta MpaB JIOJAUHN), €TUKH IIIHHOCTEN (Virtue ethics). 3BUYaifHO, BCI
1l Teopli MOCTIHHO NepeOyBalOTh «IiJ 3HAKOM BHKIHMKY» CKENTULHU3MY,
pENATUBI3MY, Cy0’€KTUBI3MY, IOCTMOJEPHI3MY, €KOJIOT14HO1 eTuku. Kpim Toro, 3a
BUHSITKOM TEOPil MPUPOAHOTO MpaBa, Mail’ke BECh KOMIUIEKC HOPMATUBHUX TEOPI
BUSIBIISIE, EKCIUNIMTHO a00 IMIUTIUTHO, CEKyJIspHUU Xapakrtep. Kiacuunuii

YTUJIITapU3M, KOHCEKBEHI[lali3M, Teopis copaBeqiuBocti J[>xona Pomza [108,
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c. 35-60], ax 1 OUIBIIICTH Bapiallii y LMX HampsiMax, CATal0Th CBOIM KOPIHHSIM
Tpaaullii MPOCBITHUILKOTO palfioHani3My. Teopito MpaB IIOAUHU MOJECKOJIH
XapaKkTepU3yIOTh K OHY 3 POopM CeKyIsIpHOI J1iOepalbHOI TEOJOT1l a00 SIK €TUUHY
Teopito 100U «mepTBOTO Ooray [150].

Taka CcexyJIspUCTUYHA YCTAaHOBKA BOYEBHUIb KOH(IIKTYE€ 3 HaSIBHOIO
COLIIOKYJIBTYPHOIO peanbHICTI0. CeKylaspu3M, MOXIJINWBO, MOKHA LIO0 JIOMIHYE Y
Benukiit bpurtanii Ta Oinbliii 4acTUHI KOHTUHEHTaNIbHOI €BpONU, SIKIIO HE
3BaKaTW Ha 3pPOCTAaHHS MacIITabiB IMMIrpalifHUX TMPOIECIB, IO BIAYYTHO
BILUIMBAIOTh HA 3aralibHUi KyJIbTYpHUU (DOH IILOTO PETIOHY uepe3 1HTeHCUPIKalio
peniriiHo-MeHmuHHO1I cTpokarocTi. ¥ Cnonydenux llltatax AMEpUKH CHTyaLis
BJKE€ CYTT€BO MIHSETHCSI HA KOPUCTD PEIIrii, TOUHIIIE PEJIiriid, a B PEIITi CBITY BOHA
€ MaJio HE J[laMEeTPaJIbHO MPOTUIIEKHOIO, OCKUIBKH MU CIIOCTEPIraeMo OypXJIMBUN
nepioy, BIAPODKEHHS PENIrIMHOCTI aX 10 BUSIBICHHS (YyHIAMEHTAIICTChKUX
TEHJEHUIA, NPUYOMY HE JIMIIE B icliaMml, K L€ OPUUHATO AyMaTH, ane U y
xpucTtusiHcTBl [209]. KoHcTaTyeThest cepio3HUi criajl, KO HE 3aHena, 171e0JI0rii
CBITCHKOIr0 JiOepaii3aMy, 1 MEPEeTBOPEHHS ii Majo HE Ha aHaxpoHi3M. Km0
HOpPMAaTHMBHA IOPUCHPYJICHIIS MPOJOBKYBATUME 3aB35TO 3aXWINATH  CBOIi
MEepPEeBAXXHO  Ji0epaibHI  MOCT-MPOCBITHUIIBKI,  «COLIAJIbHO-PENIridHDY (32
Anbdppenom BebepoM) IIHHOCTI, BOHA HEMHUHYYE IMOTPANUTh IiJl 3arpo3y
neBepudikailii uepe3 CBOI HECYMICHICTh 13 Cy4acCHOIO PEAJIbHICTIO, a TOJIOBHE —
Yyepe3 CBOK HECHPOMOXKHICTh a00 HeOakaHHS 3allPONOHYBATH KapTUHY IIPAaBOBOTO
MoJIsi, 30KpeMa, OJIHOTO 3 HAWBAXJIMBIIIUX MOTO CEKTOPIB — TEOPil IMpaB JIOIUHH,
sKa Oyna O MEepeKOHJIMBOIO 1 MPUBAOIMBOIO HE JIMIIE ISl HEBIPYIOUUX, alie U s
peNiriiHuX JIoJe He3aleXHO BiJI TOro, JO $KOI KOH(ecii BOHU HaleXaTh.
MO>JIMBO, CBITCHKMI XapakTep CYyCHUIBHOrO OyTTs B €BPOIEWUCHKINA KyJIbTYpHIN
Tpaauuii ¥ He NEepPeTBOPUBCA HA aHAXPOHI3M, aje Taka JOoJisl IIJIKOM MOXe
CIITKATH HOPMATHUBHY IOPUCHPYJCHIII0 32 YMOBH 30€pEXKEHHS HEK CBOEi
3BY’K€HOI 1 HE BIIOBHI aKTyaJbHOI HUHI METOJI0JIOT1i ITpaBa.

3. Ilnopanizm Oymok.

Tperss TeHaeHIls B Cy4yacHIM 3axifiHIi HOpPMATUBHIA HOPUCHPYACHINT
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MoJjisira€ B TOMY, IO MPOBIAHI JiiOepadbHI MUCIUTENl 3MYIIEHI CXUJISATUCS 0
JOBOJII JTUBHOTO PI3HOBHUJY MAPTUKYISPU3MY, METOAOJOTIYHOI OAHOOIYHOCTI 1
camooomexeHocTl. P. JIBOpkiH, Hampukial, CTBEPIKYE, IO «IHTEpPIpeTaliiiHi
Teopii 32 CBOEI0 MPUPOJIO0I0 aAPECOBaH1 Till UM 1HIIN OKpeMiil MpaBOBIi KyJIbTYDI,
1, IK MPaBUJIO, KYJBTYPI, J0 SIKOi HaJleXkaTh aBTOpU LUX Teopii» [142, p. 102].

Jx. Pon3, BusHatroum y mpaui «Teopis copaBeqIuBOCTI» 1CHYBaHHSA
CYCHUJIBHOTO KOHCEHCYCY IOJAO0 HEOOXIJHOCTI HAJIEKHOTO MOPAIbHOTO Oa3ucy B
n00pe BHOPSIKOBAHOMY JEMOKPATUYHOMY CYCHUIBCTBI, Y KHHU31 «llomtuununii
nibepanizmM» CTUKAETHCS 3 MPOOJIEMOI0 PEeAIbHOCTI IUII0paIi3My AyMOK. Y crpo0i
OCMUCIUTHU 110 Tpobiiemy Poi3 Hamonsirae Ha TOMY, IO «CIPaBEJIUBICTH SIK
YECHICTh Ma€ TMOJITHYHUN, a He MeTadizmunuil xapaktep» [107, c. 39]. Bona €
OCHOBHOIO KaTEropi€l0 MPaKTUYHOI Teopii, MOKIMWKAHOI 3a0€3MeYuTH MOpajbHe
MIATPYHTS. TOJITUYHUM, COI[laJbHUM Ta €KOHOMIYHUM IHCTUTYIISIM B YMOBax
Cy4acHOi KOHCTUTYIIIHHOI IE€MOKpaTii, KOJM YIEHU CYCIUIbCTBA JOTPUMYIOTHCS
pI3HUX, YAaCTO HECYMICHUX >KUTTEBUX NPUHIMUIIB, — CaM€ MPAKTUYHOI, a HE
MeTai3u4HOi YU EMmiCTEMOJIOTIYHOI Teopli, MOB’sA3aHOI 3 YHIBEpPCATbHUMHU
MOpaJIbHUMHU KAaTETOPIsSIMH, & TOMY M HE3aCTOCOBHOI J0 BCIX CYCHUIBCTB O/Ipasy.
ToOto Pon3 mponoHye oOMEXeHY CEKYJSIpHY TEOpilo, CIIPOMOXKHY 3a0e3MeunTu
0a3uc CIIBICHYBaHHS Ta CIIBPOOITHHUIITBA B TJIUMOOKO JU(EpEeHI1HOBAHOMY
CYyCHUIBCTBI HE3QJIEKHO BIJ PO3MAITTS PpENIriiHUX BIpyBaHb Ta 1J€O0JIOTIH.
KirouoBa iaest Takoi Teopii moJjiArae y BU3HAYEHHI CHUIBHOTO JUIsl BCIX YJIEHIB
CYCHIJIbCTBA KOHCEHCYCHOTO MO, 1 TYT 1IEThCSl HE TaK MPO CIUIbHI B MEXKax TOTO
YU 1HIIOTO CYCHIJIBCTBA 1 AJiA PI3HUX CUCTEM BipyBaHb JOKTPUHH, a CKOpIIIE MPO
3arajibHi MPUHITUIIM, K1 BUJIbHI W PIBHOMPABHI TPOMAJIIHU MOTOAMINCS TPUHHATH
AK He3aJlexHy («00’€KTHBHY») CHUCTEMY TMOJITUYHUX T[EPEKOHAHb, 37aTHY
MIITPUMYBATH HAJICXKHUHN PIBEHb CHIBPOOITHUIITBA B CyCHIILCTBI [227, p. 40].

[leii acmekT MOMITUYHO-IPABOBOrO JiOepani3My BHUIAETHCS aKTyaJlbHHM,
KOJIM MAEThCA NPO I1HCTUTYLII Ta NPAKTUKW, HEOOXIHI JUIsi TapMOHIAHOIO
CIIBICHYBaHHS ¥ CIIBpPOOITHMIITBA Yy CBITI, [0 CKJIAQJAa€ThC 3 PO3MAITTA

CBITOIJISITHUX Ta PENITIMHUX CUCTEM, TPATUIINA 1 KyJIbTYp 1 BUZHAYAETHCS HUMHU.
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JloOpe cTpyKTypoBaHa MOJITUYHO-TIPAaBOBAa TEOpis, MO 3a0e3leuye CUCTEMHE
MOpaJibHE MIATPYHTS JJis1 po30yJ0BU COLIATBHUX CTPYKTYP 1 MOJITHKO-IIPABOBHUX
IHCTUTYLIM, CIOPOMOXKHUX TapaHTyBaTH CTaOUIbHI, BIOPSAKOBAaHI W YeCHI
MEXaHi3MHU CIIIBICHYBaHHS Ta CIHIBPOOITHUIITBA MIDXK PI3HUMH YJIE€HAMH
CyCHUJIBCTBaMHU, € BKpail HEOOX1JHOIO B YMOBax chorojieHHs. [Ipore 3anumaerses
NUTaHHA, K peali3yBaTH 171€ajl Yd TO Tacli0 «EAHOCTI B OaraTroMaHITTI», 100
MepeTBOPUTH  Horo  Ha  OuIbII-MEHINI  €(EeKTUBHUM  METOHOJIOTIYHMI
IHCTpYMEHTapI, 1 TYT BUSBIISIETHCS 111€ OJWH BUKIIUK, 0€3M0CEPEIHhO OB’ I3aHUM
13 MPUHITUIIOM TUTIOPATi3MYy TYMOK.

4. Ilpobrema cniggionoulenHs YHIBEPCANiZMY | KYIbMYPHO20 PeNsmugizmy 5K
3a2a1bHOMEMOO0N02TUHUX NIOX0OIE.

[Tonemika MK yHIBEepcaliCTaMH 1 KyJbTYPHUMH PEIATHBICTAMHU CSATa€
MIMOMHHUX BEPCTB iCTOpii (P110COPCHKOI AYMKH, MPUUOMY BIiJl CBOIX BHUTOKIB Y
MOTJISIIaX  JIaBHBOTPEIbKUX codicTiB 1 10 4yaciB  (inocodchbKo-paBoOBOi
npoOjieMaTUKU TMpaB JIIOJAWMHU I TOJIeMiKa TaK YW 1HAKIIE€ CTOCyBajacs
JIOJICBKOT0 BUMIpPY BCiX rpaHed OyTTs. [IpoTe, He3Baxkarouu Ha JOBTY 1CTOPIIO,
BOHA, BIJMOBIJIHO JI0 MOUIMPEHO1 TEHJIEHIIli, YaCTO TpaKTyBajacs SK HaJyMaHa,
noOy/IoBaHa HAa HEICHYIOYIM HAcHpaB/ll AUXOTOMii. ApUCTOTENb (MPO 110 CBIiIYATH
HE TUIbKM HMOro TEKCTH, a M, MepeoBCiM, MAcCIITaOHUM MPOEKT MIATOTOBKHU i
HOro 3arajJpbHUM KEPIBHUUTBOM ONHUCY «IOMITI», TOOTO CYCHIIBbHO-MOJITUYHUX
CUCTEM y MaJl0 HE TMOJIOBHHI JIaBHBOTPEIBKUX IMOJICIB, caMe Uisi TOro, o0
MPOJIEMOHCTPYBATH IX CTPOKATICTH 1 JIe B YOMY HETOBTOPHY 1HJMBIAYyalbHICTh), a
TaK CcaMO CydYacHl TIOCHIIJIOBHUKM ApHUCTOTENs HEABO3HAYHO BKa3ylOTh Ha
ICHYBaHHS PO3XOJ/DKEHb MK KyJIbTypamMH, TOBOPSITh NP0 HEOOXIAHICTH
BpPaxOBYBATH 111 PO3XOJKEHHS 1 HAMIOJISITAIOTh JIMIIE HA YHIBEPCAIbBHOMY XapakTepi
MPUHIINIIB, 1O J€XaTh B OCHOBI JIFOJICBKOI0 Ta CyCHiabHOro icHyBaHHs. Ille onun
yHiBepcasmicT, A. JIXKeBipc, CTBEPIXKY€, IO YHIBEPCATICTCHKUN MIiAXIJT MOXKE
BU3HATH TN€BHI MPOSIBU €TUYHOIO MNApTUKYJIAPU3MY B TOMY CEHCI, IO «CIIiJ
nepeayciM 3aMUCIIOBAaTUCA HAJ THUM, SIK IHTEPECH OJHUX JIIOJEH BCTYMAIOTh Y

MPOTUPIYUS 3 IHTEpECaMM IHIIHMX, MPUYOMY HE JIMIIE 3 BJIACHUX IMO3UIINA, a U 3
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MO3UIIIN TUX OCI0, 3 SKMMHU BU Ma€Te KOHKpPETHI cTOoCyHKmW» [151, p.286]. Tak
camo JIx. Pa3, npuHIIMNIOBUI YHIBEPCAIICT, BBAXKAE «3arajibHe Ta 0COOJIMBE pajliie
B3a€MOJIOTIOBHIOIOYMMHU TMOHSATTSAMH, aHDK aHTArOHICTUYHUMUY, 1 CTBEPIIKYE, IO
«B CEPLEBUHI MYJbTUKYJIbTYypPaJI3My KPUETHCS BHU3HAHHS TOTO, IO YHIBEpPCAJbHI
IIHHOCT1 TPaKTYIOThCA PI3HOMAHITHUMU CHOCOOAMHU PI3HUMHU KyJIbTypamu 1 IIO
BOHHM BapTi MOBAXHOTO CTaBJICHHSA 10 HuUX» [229, p.204]. ABTOp BH3Hae€, IO
MOpaJibHI HOPMH MOKYTb 3MIHIOBATHUCS, aJie HE PaJAUKaIbHO, 1 BIAOYBaIOThHCA I
3MIHM Ha TJ1 HE3MIHHOTO KOHTHHYYMY 3arajbHUX MOPAJIbHUX 3acaja, WMo U
BU3HAYaIOTh KOHTEKCT BapitOBaHHS IHHOCTEH: «OCKUIBKHU. .. paJluKaabHI MOPaIbHI
3CYBU HEMOXJIMBI, TPUHIIUI COLIAIBHOTO PENATUBI3MY € HEeKUTTE3AaTHUMY [228,
p. 180]. binbm oGepexHl QopMyTtOBaHHS BiIOOpaXKarOTh MEPEBAXKAOUMI HUHI
MIJX17, 3THO 3 SIKUM HaJMIpHA MOJSpU3allis CIyrye JUIIe OJHIM, 1 30BCIM HE
0J1aropoJiHiii, METI — BIIMOBI 0AYUTH PO3MAITy, MO3aiyHy KapTHUHY PEaJbHOCTI, a
BIITAK — 1 KOMILJIEKCHUN XapakTep mnpodiiem, ki moTpeOyroTh audepeHiianii Ha
OCHOB1 OUIBII TOHKMX 1 BHIIYKAHMX B IHTEJIEKTyaJIbHOMY Ta METOJOJIOTTYHOMY
MJIaHax MIIXO0JIB, HA KOPUCTh CHOKYCJIMBO «IPOCTUX PIIIEHBbY, HEMPHUITYCTUMHX
HaclpaB/l aHl B Haylll, aHl B MPAKTUYHIA JISUIBHOCTI, SIKUX OM cdep 1 00’ €KTIB
BOHA HE CTOCYyBajacs.

Bunatauit ¢Qpanmysekuit  dinocod Kaxk MapiteH, KoTpuil BifirpaBaB
BAXKJIMBY pOJIb Y MIATOTOBII 3arainbHoi Jlekapalii npas JIIOJUHU, IepeIaBaB qyKe
I[IKABYy ICTOPII0 Y3TO/KEHHS 1 JOCSTHEHHS KOHCEHCYCY IIOJ0 CHHUCKY IIpaB
JIOJUHU  TPEACTAaBHUKAMHM PI3HUX 1 HEPIAKO MPOTUIIEKHUX  1/1€0JIOTIH,
pEe3IOMyYBaBILIN 1i y Taku# cnocid: «Mu JIHIUIM 3Tr0AH 32 YMOBH, 110 Hac He OyAyTh
MUTATH MPO NPUYMHU Takoro koHceHcycy» [207, p.70]. Lle mano Mapiteny
M1JICTaBU JJI MPOBEJICHHS] TOCTPOTO PO3PI3HEHHS MK «IPAKTUYHUM BUCHOBKOM)
1 «pallioHaIbHUM BUIIPaBIaHHAMY. SIK 3aCHOBHUK HEOTOMI3MYy [126], momoxxeHHs
SKOTO YBIMIIUIM HABITh y MaIchKi Oy, MapiTeH peTelibHO pO3pOOUB TOMICTCHKY
32 BUTOKaMHU KOHLEMIIK JIOJCBKOI TIJHOCTI $K YacTUHY HOro X Teopii
MPUPOJHOrO TMpaBa, SKy MOXHa Oyla0 O BHUKOPUCTOBYBAaTH SIK «PaMKOBY

KOHHCHHi}O» I (bOpMYJHOBaHHSI IIOHATTA IIpaB JOAWHH, AJIC, HAIIOJIATrdar0O4HW Ha
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BKJIIOUEHHI ii 10 mpoekTy Jlekapallii, BiH 3 BEITUKOIO 3aB35TICTIO BUCTYIIaB IPOTH
OyIIb-SIKUX YITKMX BU3HAYEHb MOHSITTS T'1AHOCTI.

IcTopis 3aranbHoi Jlexnapaiii mpaB JIOJUHU B3araji Moxe OyTH YU He
HaWIMOKAa30BIIO B KOHTEKCTI PO3MOBHU MPO 3arajibHi MPUHIMIOMN IpaBa: BOHA
MOAUTSETHCA Ha AB1 okpemi (a3u: 1) miAroTOBKA Ta Y3TOJKEHHS MPOEKTY TEKCTY
JeKiapalii, B AKid Opaju ydacTh mnepeaoBciM ¢urocodpu W TEOPETHKU IpaBa
(OCKITBKM MNUIOCS TMPO OCHOBOMOJIOKHI (DOPMYIIIOBaHHA); 2) IMILIEMEHTAIlis
MPUHLKIIB AeKIapalii B KUTTS, ¢ Teopis 31TKHYJAcsi 3 CyBOPOIO PEATbHICTIO U
Ja7IeKO HE 3aBXIU MOTJIa CBATKYBaTH MEpeMOry. 3MaeThes, 1o nepima (aza Oyna
anpiOpHUM «palllOHAIbHUM BUIIpaBJIaHHSIM» 171€1 MpaB JIOJUHM, a JApyra cralia
MIPAKTUYHUM BHUCHOBKOMY, ITICJISI IKOTO ¥ BUSIBUJIOCS 3arOCTPEHHS M1k TEOPIEIO 1
MPaKTUKOI0. AJe, 3a CBIIUCHHSM OJHOTO 3 aBTOPIB JeKiaapallii, 1 «parioHajJbHE
BUMPABJAHH» HAcHpaBal Oyyno «mnpakTUYHUM BUCHOBKOM». Komm XK. Mapiten
MPOBIB  YITKY JIHIIO BOJAOAULY MK (UIOCO(CHKO-IPAaBOBOIO (Y  LIOMY
KOHKPETHOMY BHUIIAJIKy) apTyMEHTAIIIEIO0 1 MParMaTHYHUMU M1JIX0AaMU IO TUTAHHS
npaB JIIOAWHU, BIH HaBpsii Y4 MaB Ha YyBa3l 3alepeyeHHs BaXKJIUBOCTI
¢bu10cOdChKOTO AUCKYPCY JJisl PO3B’S3aHHS Cy4acHUX MpoOJieM JIoJCcTBa M
«aexIacyBaHHs» (inocodii Ha pIBEHb «TEPANIEBTUYHOTO 3aC00y» y JTUCKYpPCUBHIN
ctuiictuui Puuapna Popti [233]. Bin paauie, moaioHo g0 Poiza it 6arathbox iHIIMX
¢utocodpiB XX CTOMITTS, MIAKPECHIIOE, IO IUTIOpPAli3M JIyMOK € JIOKOHaHUM
comiagpHUM (akTOM, IO HE MOXKE HE BIUIMBATU sK Ha (uiocodiro, Tak 1 Ha
MPaKTUYHY TMOJITUKY (MUPHOTO) CHIBICHYBaHHSI Ta CIIBpOOITHUIITBA. 3akiiajeHa
MapiteHoM cTpaTeriss MHCICHHS TMependayae HEOOXIAHICTh KOTEPEHTHHUX
¢bu10cOdChKUX KOHIEMIM MpaBa, €KyMEHIYHUX 3a 1J€OJOTIYHUM MIAIPYHTIM 1
MEPCIEeKTUBOI0 IMIUIEMEHTAllll apryMeHTIB, a TakoX (1 HE B OCTAHHIO 4Epry)
TOTOBHICTh  y3TrOJ)KyBaTH  apryMEHTAIlil0 peTelbHO W  TOJIEpAaHTHO, B
MparMaTUYHOMY CTHJII 3a/Ji1 JOCSTHEHHS HEOOX1IHOro, TOMY IO HEMHUHYYOrO,
KOMIIPOMICY, a pO3pOOJIsITA Ta Y3rOJI)KYBaTH II0 apryMEHTAIlill0 HEMOKJIIUBO 0e3
TaKuX MOHATH K CIPABEJIMBICTh, KOPUCHICTH (MIPAKTUYHICTH), MPaABO 1 MpaBa, —

TOOTO TOHATH, SIKI 3a «IPOHIEI OYMKH» YW TO 3a IpOHIE0 10ai abo icTopii
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PO3BUTKY CYCHIJIBHOI TyMKH, HAJIEKATh 10 HaOUIbII TYMaHHUX, HEBU3HAUYCHUX 1
TOMY TOCTPO AMCKYCIMHHMX (MPO aKTyaldbHICTh IUX MUTAHb CBIAYATh MaTepialiu
XXI Ta XXIII BceecBiTHiX KoHTpeciB MixkHapoaHoi acormialiii ¢igocodii mpasa 1
comianpHO1 (inocodii [3, c. 124-146; 78, c. 190-195)).

HeoOxigHICT  METOJOJIOTIYHOTO  IUTIOpali3My K  iAes  3axiJTHOTO
MOXO/PKEHHSI OCMHCIIIOETHCS, 1 3/1€01IBIIOT0 MO3UTUBHO, 1y CX1THOEBPOIEUCHKIN
[246, c. 163—176], 1 B pociiicekiil [45, c. 39-41; 81, c.2-17], 1 B yKpaiHCBKIii
JmiTepaTypi, A€ IUTIOpatizaiisi JyMOK COPUMMAEThCA SIK O3HAaKa IOJOJAHHS
CBITOIISAHO-(P110cOPCHKOr0 MOHI3MY [92, c¢.3-9], mo Bxke Ha Mexi XX—-XXI
CTOJIITH CTalla OJHIEID 3 XapaKTEPUCTUYHUX puc (PinocodcbKO-MpaBoOBOi
METOJI0JIOTIi SIK y akajaeMiuyHux BumaHHsx [36; 72; 77; 79; 95; 100; 115], Tak 1 B
MiJIpyYHUKax 3 icTopii Ta ¢punocodii mpasa [21; 22; 64; 129], 3aBAsSKr 4OMY MOXKHA
KOHCTaTyBaTH JIOBOJI 1HTEHCHUBHY IUTIOpaiizaniio  (inocodcrko-mpaBoBUX
MiAXOIB Ta KoHuenIn [12, ¢. 193-202; 13, ¢. 99-110; 14, c. 140-147; 18, c. 29—
37; 19, ¢.96-103; 20, 250-255; 88, c.29-35; 89, c.41-43] ax nmo copod
aCUMUJISIIT MTOCTMOAEPHICTCHKUX cTparterii ginocodysanusa [26, c. 156—-162; 28,
c. 167-172]

Opnnak J0CBIJ HOPMATUBHOI IOPUCHPYJEHINT K 3arajJibHOrO MiAXOAY B
MPaBO3HABCTBl B MPOEKIII HA 3aCTOCYBaHHS NPUHIUILY IUIIOPAIi3My TyMOK
BUSIBIISIE TIEBHI PU3UKUA METOIOJIOTIYHOTO pO3MOPOIIEHHS Ta BHAIIHHA B
CIIPOIIIEHUM eKJIEKTHU3M 3aMICTh KOMIUIEKCHOI CHCTeMaTHu3allli Ha OCHOBI
npuHUIUMy AonatkoBocTi Hinkca bopa, 3riiHO 3 SIKUM HPOTUIICKHICTIO TIUOOKOT
ICTUHHU € 1HIIA TIMOOKa 1CTHHA. 3BUIBHEHHS BiJl YHIBEPCATICTCHKUX YCTAaHOBOK €
aKTyallbHUM [HUTAHHSM HE JIMIIe I YKpaiHChKOi (imocodii mpama, a ¥ s
3aX1IHO1 TpaAuIli (sSKa € OJTHUM 13 TOJOBHUX JIPKEpENl HATXHEHHS JJIsl YKPaiHChKOL
¢utocodii mpaBa), OCKUIBKM MPUHIMI IUIIOPATi3My Ba)XXKO 3aCTOCYyBaTH Ha
MPaKTUIll, OCOOJMBO SKIIO 1€, HAMPUKIAN, IUIIOpali3M IMOHATh y MeXax
BHYTPIIIHBOIO MpaBa CcyBepeHHoi JnepxaBu [230, c¢.227-232], 1 Ha
TpaHCHAIIOHAJILHOMY pIBHI, SIK MOpojeMoHcTpyBaB mnpukiajn K. MapiteHa, BiH

3QJIMIIAETHCS CKOPIIIE MOJITUYHUM 1]1ealioM, HIX €()EKTUBHUM IHCTPYMEHTOM
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MDKHAPOHO-TIPABOBOT MOJTITHKH.

OT1xe, MOKHA KOHCTaTyBaTH, 110 TEOPIsl IpaBa y BYy3bKOMY PO3yMIHHI I[bOTO
NOHATTS (TOOTO MpUKIagHA Teopis, a He (dinocodis mpasa), sika ynpogoBxK XX
cTomtTTs (opMyBasiacsi MiJl 3HAKOM JOKaji3alli Ta perioHanizaiii IpaBOBOi
npoOjieMaTUKu ¥ yXwiy [0 OpUIAUYHOrO GopMalizMy Ta IOPUIAYHOTO
MO3UTUBI3MY, y HHHIIIHIX YMOBAaX Ma€ BIIYYTHO OOMEXKEHHUH NOTEHIAL.
['moGanbHa mepcrneKTHBa PO3BUTKY IpaBa 3 HEOOXIAHICTIO y3rOJKyBaTH KIIFOUOBI
MUTAHHS MIKHAPOJHO-MIPABOBOTO  XapakTepy TMpU HEMOMKIMBOCTI TOYHOIO
nependavyeHHs: yacy ¥ KUIbKOCTI HOBUX BUKIJIMKIB, @ TAKOXK MOTPEOOIO B peremiii
HaIllOHAJIbHUX, PETiIOHAIbHUX, E€THIYHMX, PENIrMHUX Ta I1HIIUX T[PABOBUX 1
KBa3iIPaBOBUX HOPM y MaWOyTHIO TJIOOadbHYy CHUCTEMY IIpaBa CIOHYKae 0
PO3pPOOKK CYTTEBO PO3LIUPEHOIO CIOCO0Y PO3YyMIHHS IUJIEH 1 3aBJaHb Cy4acHUX
Teopii Ta pinocodii npaBa. Bonu BpaxoByBasin 6 BEJIHMKE PO3MAITTS 1 KOMILJIEKCHY
MPUPOY MPaBOBOi PEaJbHOCTI, fKa BKJIIOYAaE€ B ce0e MHOXKHUHHICTH CIOCOOIB
B3a€MO/Iii MPABOBUX HOPM Y (hOpMi HeIep>KaBHOTO MTpaBa, MPaBOBOTO ILIIOpai3mMy,
BEPTUKAIBHOI AUQY3ii Ta TOPU3OHTAIBHOI 1IHTETpallil MPaBOBUX TPAUILIIN HABITH
MOMNpPHU iXHIO BIAHOCHO MOBEPXHEBY rOMOIEHI3AIlll0 Ta KOHBEPIEeHIIII0; BlacHe, i
HOB1 ¢dopmu (Pinocodii Ta Teopii mpaBa MOTPIOHI MEPENOBCIM YISl KPaIIOro
PO3YMIHHS TOTO, IK MOKHa BUKOPUCTATU MPOIIECU TOMOT€HI3allli Ta KOHBEPreHIIii
JUISl HaJIaHHSI BCECBITY IpaBa KOTEPEHTHOCTI Ta CUCTEMHOCTI, a0u 1€l CBIT He
3/1aBaBCsl TUIACKUM Ta OJTHOMaHITHUM.

Jns mocsArHEeHHs 1i€i METH HOBE MOKOJIIHHSI CyYaCHHX TEOPETHKIB IpaBa
po3po0bJisie HOBI (hOPMU 3arajbHOI IOPUCIPYACHIII — MEPEOBCIM HA 3acaHUUYUX
¢dyHnameHTax, noOyJA0OBaHUX iX BH3HAYHUMU NoONepeaHUKaMu: Tak, b. Tamanaxa
padinye nornsgu I'. Xapra, Hamararounch BUOpaTH BECh iX YMHHUM MOTEHINA,
T. Ilorre Tpancnonye KoHuenmilito cnpaseuBocTi . Ponza y cBiToBHil MaciiTad 3
OUTBIIOK TEPEKOHJMUBICTIO, HDXK Iie BaaBanocs camomy JI. Pomsy, II. Cinrep
MOJIEpHI3Y€ U aKkTyani3ye iaei yruiaitapusmy €. beHtama To1wo.

BikoBIYHE TPOTHUCTOSHHS YHIBEpCATII3My 1 KYJbTYpPHOI'O pEISTHUBI3MY B

icTopii  3axigHOI  CYCHUIBHO-MIPABOBOI  JYMKH MOCTYHOBO  3TJIAJKYEThCS
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PO3YMIHHSIM HEMPOAYKTUBHOCTI iX PINIy4yOro MPOTUCTABIEHHS HA TJ1 MOBYA3HOI
BIIEBHEHOCT1 y MepeBarax i1ei yHIBepCaJbHOTO MHIATPYHTS KYyJbTYPHOI MO3aiKu
JIOJICTBA, 110 CTBOPIOE MEPEAYMOBH JJisi PO3POOKH €KYMEHIUHHMX MIIXOJIB, SIKi
BpaxoByBaJid O yCl HIOAHCH HUHIIMIHBOI cuTyalli. OZHUM 13 SCKpaBUX HPUKIIAIIB
TaKoro ekymeHi3my € ¢unocodis iHTerpanbHoro rymanizmy JK. Mapitena 13 Moro
€CEHILIAIICTChKUM  MIATPYHTSIM Ta 17€€0 BIIPOMKEHHS apHUCTOTENIBCHKO-
TOMICTCHKOiI TMOTYTM TMPOKIACTH CKIAJHUM KOHIENTYyaIbHUN M[UIAX MIX
HallMEHIIUM MOpAJbHUM 3JIOM 1 HalOUIbIIMM CYCHUIBHMM Onarom, aie
r100aJbHO-TYMAHICTUYHUN BUMIp (piIocodyBaHHS 3 HOBOIO TOCTPOTOKO BHUKPHUBAE
KOJII3II0 MIX TEOpI€l0 1 MPAKTHUKOI, ab0 X MIK «IIPaKTUYHUM BHCHOBKOMY 1
«palllOHAIbHUM  BUIIPABAAHHSMY», a peaJbHUM CTaH MDKHAPOJHOTO IIpaBa
JEMOHCTpY€E (paKTUUHE 3HATTS YCTAHOBKHU HA «palllOHAJIbHE BUIIPABIAHHS» HABIThH
y TeopeTuuHii miomuHi pinocodcerko-npaBoBoro auckypey. Hocsig XK. Mapitena
CBIIUUTbH, 3 OJTHOr0 OOKYy, mpo AedIIUT Teopili B ramysi mpasa, a, 3 APYroro —
M1JIKPECIIOE HarajabHy HEOOX1AHICTh 3aCTOCYBaHHS ¢dinocodcbroro
IHCTPYMEHTapil0 B YMOBax Takoro Ae(iuuTy (OCKUIbKM BiH OyB 3yMOBIICHUH,
MEePEIOBCIM, «IOPUIUYHOIO0 TPU3EMIICHICTIO» OUIBIIOCTI TEOpiil) HAa MHPOTHUBATY
POPTIAaHCBKUM 17I€M CKEICUCY W00 MOXIMBOCTEH (utocodii «3MIHUTU LeH
CBITY.
VYce 1e miarotyBago MosiBy Takoro aBTopa, sik Chro3zan Xaak, KOTpa, fK 1
b. Tamanaxa, T. [lorre, I1. Cinrep, y CBOiX mOpalsix HaMara€TbCs «CHUpaTUCA Ha
eyl Tira"TiB», Halnepuie —  OaThbKIB-3aCHOBHUKIB  MParMaTUCTCHKOI
¢dbutocodCchbKO-IPaBOBOT TPAAUIlli, 1 MOJEPHI3yBaTH Ta aKTyai3yBaTH iXHI 171€i 3
METOI0 PO3pOOKH €0uHOi (OCKUIBKM BOHA TAaKOX BBAXKAE «PEISATUBIZM» IyXKe
HEOJHO3HAYHUM  TOHATTSIM 1  BIAMOBISIETBCS  Bil  «PENSITUBICTCHKOI
abcoJIoTU3alli») cyuacHoi, moomo bazamosumipnoi, Teopii mpasa, uo Oyna O,
KpIM TOr0, MaKCUMaJIbHO €()EKTUBHOIO Yy MPAKTHYHIA IUIOIINHI, Y 3B’S3KY 3 UM
BOHA 3BEPTAEThCA HE JIMIIE 0 HaA0aHb «YUCTUX TeopeTukiB» Yapawia Ilipca,
Binssima Jlxeitmca, J[>xoHa J[pI0i 3 MOMYyTHOIO «KPUTHUKOK KPUTUYHOT KPUTUKI

KJIacuyHoro nparmatusMy Puuapma Poprti [185] (o 30mmxkye i 3 TeOpeTUYHUM



33
najocom MapiteHa), a i 10 TeoOpeTUUHUX pediekciii 0cid, 0THAKOBO 3aHYPEHUX
AK y Oe3nmocepeqHI0 MpPaBOBY pEalbHICTh, TaK 1 B HEBIAYHY CIPABY
dbopmyIIIOBaHHS 3acaJHUYUX KpUTepiiB Ta imed Pinocodii mpasa (O.B. Xomamc).
3pemroro 1e no3Bonmiio C. Xaak po3poOUTH TOBOII IUTICHY CUCTEMY MOTJISAIIB,
Ky BOHA Ha3BaJla «HEOKJIIACUMYHUM IparMaTu3Mom» (MOXIIUBO, Jis TOro, abu He
MOPOJIUTH  OKCIOMOPOHHHUM  Ta  KEHTaBpUUYHHN  TEPMIH  «KIACUYHUU

HEOoIparMaTu3M» ), OCHOBHI MOJIOKEHHS SIKOTO PO3TISIaTUMYThCS AaIi.

1.2. IIpaBoBuii mparMaTu3M Yy AaHIJIO-AaMEPUKAHCBKIH ¢liocoPcbKo-
NpaBoBiii aymui: mnpodjeMu (OpMYBAaHHA Ta B3a€EMOIIl 3 HOPHIHYHOIO

IPAKTHKOIO

HaBpsia un MokHA nepeOUTbIIUTH MICIIE Ta 3HAYEHHS IparMaTu3My B aHTJIO-
aMepuKaHChKil (0coOMMBO B OCTaHHIM) (imocodchkiit Tpaauiii. B akageMiunmnx
KOJaxX TEpMIH MparMaTU3M BUKOPUCTOBYETHCS AYXE€ LIMPOKO ISl MO3HAYEHHS
MEBHUX I1HTENEKTYaJIbHUX TPEH/IB, 10 OCOOJIMBO MOLIUPUIUCA YNPOAOBK XX
CTOJIITTS, aJle BOJAHOYAC JIOBOAMTHCS BU3HABATH HEOAHOPITHICTH I[bOTO HAMPAMY
Ta CTUJII0O MHCIIEHHS i1 00 €KTHBHY HEMOKJIMBICTh YITKO BU3HAYUTHU K 30BHIIIHI
MEXI1 MOHSTTS, TaK 1 BHYTpIIIHI TaKCOHOMIYHI KopAoHu. Ha mepmuii moris,
3pO3yMITH, IO Take MparMaTru3M, AyXKe€ NpOCTO, JTOCTaTHbO 3ITKHYTHCS 3
CUTYyalll€l0, fKa YHEMOXJIUBIIOE MPOCTUM aNrOPUTM MPUUHATTS pIlIeHb 1
noTpedye 3aCTOCYBaHHS EKCHEPHUMEHTAJIBHOIO MIAXOMy. Tak caMo JIEerKo
3BUHYBaTUTH MparMaTu3M Yy 3acaJHU4ld HEBH3HAYEHOCTI W mocnabieHH1
TPAAUIIIAHOI  JIHIMHO-JOTIYHOI  JUCIUIUIIHM  MHCJEHHS, 10 TIePETBOPIOE
MparMaTu3M Ha CBOEPIHUM «IIpenocTMOAepHiI3M». CXUIBHICTH 10 mepiioi abo
JIPYroi MOJAEN COPUNHATTS 3aJ€XKUTh BiJl TUX YU IHIINX MOPAJIbHUX CTEPEOTHUIIIB
Ta MOJITUYHUX Ynojao0aHb. Tak, KOMEHTATOpPH MpPaBOi MOJITHYHOI Opl€HTaIlil
CXWIbHI 3aCy/)KyBaTH MpParMaTu3M SK IIKOJIY MHUCIEHHS, IO BIJIMOBIISIETHCS
0aunTH HEOOXIJHICTh ICHYBaHHS MOpaJbHUX LIHHOCTEH, a TOJOBHE — TaBpyBaTu

HOro 3a MoraHui BIUIMB, KWW COPABUIN «O0aThKU-3aCHOBHUKWY MparMaTu3My Ha



34
(dbopmyBaHHsS amMepUKaHChKOI npaBoBoi Tpaauuii: T. boynen, Hanpukiaa, Hapikas,
mo «Bigpaza» O.B. Xonmca, «aigycss mNparMaTUCTChKOI JiHII B MPaKTHUIII
Bepxosaoro Cyny» CIIA, no ¢opmanbHOoi aprymeHTanii # CyBOpOi JIOTIKH
BINTYHIOBAJIAcs B IOPUCHPYJIEHIIIT YIPOAOBXK 11oro XX CTOMITTS aX JO MOYaTKY
XXI, ocobnuBo 3a maixe ABaauATHpiuHOrO (3 1986 mo 2005 poku) nepedyBaHHs
Ha nocaal ronoBu BepxosHoro Cyny B. PenkBicta, koTpuil migHIC Ha MOYECHUU
meaectan (dinocodiro, sgKa «CTBEPIXKY€E, IO HE ICHYe aHl aOCOJIOTIB, aHi
MPUHLNIIB, a JUIIE Cy0’ €KTUBHI ITYMKH, KEPOBaHI MPAKTUYHOI JOIIBHICTION.
[IpencTaBHUKH JTIBUX HAMPSIMIB MOJITUYHOL 17I€0JIOT1T KPUTUKYIOTh MPAarMaTu3M 3a
HOTro CXMJBHICTb JO KOMIIPOMICIB, TMOMIYKIB «30JIOTOi CEepeauHu», UIO0
CIIPUMMAIOTHCS HE MEHII SIK 17eHHO-TIONITHYHE peHeratcTro [242, p. 433].

JluBHO, ajie HaBITh Cepej] CEpHMO3HUX aBTOPIB, IO ACOIIIOIOTH ceOe Tak 4
1HaKIIe 3 MparMaTu3MOM, OI[IHKM HOTr0 €BpUCTHUYHOIrO 1 MPAKTUYHOIO MOTEHIlaTy
HEPIIKO BUSBISIOTHCS 30BCIM HE ONTUMICTUYHUMHU. SIK TpaBHUKH, IO
3aXOILTIOIOTHCS MPAarMaTUCTChKUM MIAXO0A0M, Tak 1 (imocodu-rparMaTuKy, IO
3aiiMalOThCs 1HTEPIIPETALli€l0 TPaBOBOi MPOOJIEMATHKU, YacTO BBaXKalOTh 3a
HEOOXiJHE TmomepemkaTh, 10 HE BapTo OUYIKyBaTH HAATO Oarato Bij
MparMaTUCcTChkoi ycTaHoBKkU. P.Ilo3Hep, OIMH 13 MPOBIAHUX MPEICTABHUKIB
(bu10codChKO-NIPABOBOrO MparMaTtu3My, 3acTepirae: «cka3zaTh, M0 XTOCh €
MparMaTUCTOM — O3HA4a€ Mailke HI4oro He ckazatuy» [223, p. 28]. [loromxkyeTbes
3 HuUM 1 P. PopTi, ogHa 3 HallBUOaTHIIMX mocTaTed cydacHoi ¢inocodii, y Tomy,
1[0 Y CBOIM MPAKTUYHINA AISUTBHOCTI «CYAJi1, MOKIJIUBO, HE MMOYEPIHYTh MPAKTUYHOI
KOpHUCTi Bif (inocodiB-mparMaTucTiB — XO04 CTApUX, XOU HOBUX» [236, p. 46].
C. @i me O1IbII MIJACHIIOE TOHAIBHICTD IILOTO TBEPKEHHS: «SIKIIO BH JIIMCHO
BCEpHO3 MMOCTABUTECA 10 IPArMaTUCTCHKOr0 aHTU(YHAAMEHTANI3MY, TO MO0AYHTE,
o 3 yCiM MM aOCOJIIOTHO HEMOXJIMBO AaTu co01 Oonail sikych pamay» [146,
pp. 1447, 1463.].

CkenTuyHe CTaBJ€HHS JO TMO3WTUBHUX  HACHIAKIB  3aCTOCYBaHHS
MParMaTUCTChKOTO MIIXOAY B COLIAJIbHUX HayKax 1 y ¢imocodii mpaBa 30KpemMa

MOX€ Hal0yTH HaBiTh OUIbIIOrO 3arocTpeHHs. P. JIBOpKiH, BCECBITHHO BIJIOMHUIA
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TEOPETHUK MpaBa, Ha/laB 3HAYHY yBary IpaBOBOMY IparMatu3My y cBOil «ImMmepii
npaBa» [142], ane Mano 3Ba)kaB Ha JIyMKH aBTOPIB, IO caMi 1IEHTU(IKYBATUCS SIK
nparmatuctu Ha kitanT P. [To3nepa abo HeonparmaTucty Ha kmtant P. Popri.
binbiie onTuMi3My BUKIMKA€E HAIPSIM MMPABOBOTO MparMaTu3My, OB’ i3aHUM
3 iMm’am FO.TaGepmaca, koTpuil po3poOMB pETEIbHO apryMEHTOBaHY W
CTPYKTYpOBaHy KOHIIEMI[II0 IpaBa y MPOEKIii Ha MNpoOJIEeMaTUKy MOJIITUYHO-
neMokpatuuny. Ilim BmmuBom ['abepmaca B amepuKaHChKiM  (imocodchbko-
MpaBOBii Tpajuilii ckjianacs Iila rpyna MNPaBHUKIB-TEOPETHUKIB, sKa Iodalia
3aCTOCOBYBaTH HOTO TEOPETUYHO-3aCaTHUYl TOJOKEHHS MJIsI PO3POOKH HOBHX
HaIpsAMiB IUCKYPCY, TOJOBHUM YHMHOM II0JI0 PO3MAITTS I€MOKPATUUHUX MPOIIECIB
y cycninasetBi [139]. ¥V mpansix umux JOCHIAHUKIB HAUOLIBII I[IKABUM BUIAETHCS
HaMaraHHs BUMTH 3a MEXI1 MIAXOLy, 10 (POKyCyBaBCsS NEPENOBCIM Ha CYJOBIU
MPAKTUII 3 1i CYNEepeuTUBOIO TPABOBOIO KYJIbTYPOIO Ta IOPUANYHOIO MPAKTUKOIO, 3
METOI0 3aCTOCYBaHHSI MPAarMaTUCTChKOI MapajurMU OPUHHATTS pPIIIEHb 1
pO3B’si3aHHS KOHQJIIKTIB Yy aJIbTEPHATUBHUX COLIOKYJbTYPHUX KOHTEKCTaX —
HacaMmIiepes] «HHM30BOI JEMOKparii» abo «4HCTOro, MPSMOI0 HAPOAOBIAIISNN
(grass-roots democracy). Ane Taki cnpoOUM BHUBECTH MparMaTu3M y MIHAPHIIUN
COLIIOKYJIbTYPHHM KOHTEKCT IOKM IO HE€ IEpEeBAKalOTh OCHOBHY TEHJCHIIIIO
3acTocyBaHHA (H110cO(CHKO-TPArMaTUCTCHKOTO MIAXO0y B MPaBoBii 1uiomuHi. [s
TEHJEHLIs TOJIArae B TMOCTIHHOMY OajlaHCyBaHHI MK IOTYyraMHd IOpPHUCTIB
agantyBatu (Qinocodito mparmMaTM3My B HOHAMCKYPCUBHOMY PEXUMI 1
TEOPETUYHOI EKCHAaHCIE MParMaTUCTChbKOIO JUCKYpcy Yy cdepy NpaBoOBOi
peanbHOCcTi. llpy 1bOMYy IOpUIMYHA MpaKTHKa OaraTo B 4YOMY KepyBayacs
KaHTIAHCHBKUMM  KOHLEMI[ISIMM ~ MpaBa, 10 W BHU3HAYAIO  OCOOJUBOCTI
HOHAMCKYPCHUBHOI  penenuii KpPUTUYHO HAJAIITOBAHOIO JO KaHTIAHCTBA
nparmMatu3sMy, a nparmMatusm (GopMmyBaBcsi 0araTo B 4yoMmy sK BUKIMK KaHTy 1
cupoba BHCYHYTH albTEPHATUBY KaHTIBCBKOMY aOCOIIOTHU3MY, amnpiopizMy Ta
IMIIEpaTUBI3MY.
Ane He cmij 3a0yBaTu MPO KiUTbKa MO3WINHN, HIOAO0 SKMX KaHTIAaHCTBO 1

parMaTu3sM MOKYTh OyTHM HE Tak NMPOTHCTaBJ€HI, sK 3icTaBiieHl. [lo-mepie, e
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MPUHLNN «yHIBEpCali3My», 3T1IHO 3 SIKUM 3HAaHHS Ma€ MyOJIYHUN Xapaktep,
TOOTO TOM, XTO IIOCHh 3HA€ 1 BUCYBA€ MPETEH31i HA ICTUHHICTh CBOIX CY/KEHb Ta
BHCJIOBIIIOBaHb, POOUTH 1€ BiJ IMEH1 BCi€l CUIbHOTH. « COIIONIOTIYHUNA TOBOPOTY
MPUHLUIY aMplOPHOCTI CYJKEHHSI MOJSAra€ B TOMY, IO aBTOPOM «ICTHHHOIO
BHUCJIOBJIIOBAHHS» 3aBXAW € 1HAMBIA, ajleé 3pElITOI0 1€ BUCJIOBIIOBAHHS CTa€
YUHHUM Uil KOo>kHoro. Hatsiku Ha Taky mnos3umiro moxkHa 3Haiitu y Y. Ilipca,
KOTpUU TajiaB, 110 3HAHHS, SIKE MPAarHyTh BUPOOUTH MpParMaTucCTH (HE3aJIEKHO Bij
TOro, Yy SIKiil LIapuHI 1Ie MparHeHHs peanizyerbes — y (GuiocodChbKiid, MOMITUYHIMN,
IpaBOBIM TOWIO), MOBUHHO MATH CWIy ISl BCbOro JroACTBa. IIparmarucrchbkuii
MIJIX1] SIK OCHOBA JIOTIKM 1 MPUHIUIIB COLIAJIBHOTO Ta JEPKaBHOTO yIpaBJIiHHS,
srigHo 3 IlipcoMm, «HeBOsaraHHO BHMarae, mo O Hamll IHTepecH He Oynu
O0OMEKEHUMM», 1100 BOHU «OXOIUTIOBAIM BCIO CIUIBHOTY. CHUIBHICTh 3HOB-TaKu
HE MOBHHHA OyTH OOMEXEHOI0, a HaTOMICTh MOIIMPIOBATHUCS I OXOIUIIOBAaTH BCI
KaTeropii iCToT, 13 SIKUMU MU MOKEMO YBIUTH y Oe3nocepeiHi abo onocepeaKoBaHi
CTOCYHKM» [242, p. 438].

[Ile onuH MparMaTUCTChbKUN 3aCHOBOK, BUTOKH SIKOTO MOXHA MPOCTEXKHUTH
no Kanta, crocyeTbest poiii, sSIKy HparMaTUCTH BIABOJSATH MPUHLUIY CBOOOIU
KPUTUKH $K 3alOpyKH HAyKOBOrO Ta cycnuipHOro mnporpecy. Jxon Jlproi
HEBTOMHO IPOIAryBaB 1€H0 KPUTHUYHOTO OCMUCIEHHS SK 3HApsAis OTPUMaHHS
3HaHb 1 CYCNUIBbHOI KOHcoiganli. Hayka, oTke, mepeTBoproBanacs 13 My3eMHOIO
CXOBHMILlAa HE3aMEpPEYHHX ICTMH Ha MOJENb JEMOKPAaTUYHOrO Ipouecy B All, B
CTpaTerito moOyAOBU CYCHIILCTBA, B SIKOMY MPOILBITA€ CBOOOJA MUCJIEHHS 1 BCI
TBEPPKCHHS MIJIATAI0Th KPUTUYHIA TEPEBIpIll, 3aMUTy HA ICTUHHICTh: «CBOOOAA
CJIOBA, TOJIEPAHTHICTH JI0 PI3HOMAHITHUX TOYOK 30py, CBOOOAA CHUIKYBaHHS,
pPO3NOAUIEHHS BIAKPUTTIB CEpel yCIX IHAMBIAIB K KIHLEBHUX IHTEIEKTyalbHUX
CHOKMBAYIB € CKJIAJOBUMU SK JEMOKPATUYHOIO, TAK 1 HAYKOBOI'O METOLY» [242,
p. 439].

Haue0To UUIKOBUTO MOJEPHICTCHKE BIIEBHEHHSI B CYBEPEHHOMY TIpaBl
KOXXHOTO IpOMaJiiHiHA OpaTH y4acTh y CYCHUIBHOMY W MOJITUYHOMY J1ajorax 1

OesnocepeqHb0  (opMyBaTH TOMITUYHUN MPOIEC CKIAJAa€ TPETId MyHKT



37
KOHBEpIreHIli KaHTIaHCTBa Ta MparMaTu3My: «lmest neMokparii, Ha BIIMIHY BIJl yCiX
MOHATH PO APUCTOKPATIIO, MOJATAE B TOMY, 1100 3 KOKHUM 1HAUBIJIOM MPSIMO abo
OMOCEPEIKOBAHO paxyBaTUCSA B I[bOMY CEHC1 1 IIOOM caM BiH CTaBaB YaCTHUHOIO
MpoLIeCy YIpPaBJIIHHSA, MPOLECY COLIAIBHOIO KOHTPOJIO; 100 oro morpedu Ta
Oa)kxaHHS MOTJIM BpPaxOBYBaTUCS SK YWHHUKHM, 10 BHU3HAYalOTh COLIAJIbHY
noJiTuKy» [44, c. 163].

Hapemri, derBepra mapaaurmaThyHa Te3a, chmuibHa i1 Kanrta 1
MparMaTUKiB, CTOCYETHCS MIPOBIHOT POJI1 OCBITH B TOMY CEHCI, 1[0 HE HACUILIS, a
MPOCBITHUIPKA MISJIBHICTh J03BOJIIE€ TOKPAILUTH CTaH CYCHIIbHUX CTOCYHKIB,
YMOB CyCHUIBHOTO OYTTS 1 CHOPHSTH CTAaHOBJICHHIO CIIPABEJIMBOIO COIL1aIbHOTO
nopsaky. IlepcrnekTuBa Kpamoro Ta CIpaBeIIMBOrO MalOyTTS CIHUPAEThCA Ha
NEPEKOHJIMBICTh, HA 3/aTHICTb NEpPEeKOHYBaTH W OYyTH NEpeKOHaHUM, Ha
MOKpAIIaHHs METOJIIB Ta YMOB /1€0aTIB, TUCKYCIH 1 TEPEKOHYBaHHS.

Kpim X O3HAaK CXOKOCTI, icHy€ OlnbIe PO3XOIKEHb
3aranbHOP1I0COPCHKOr0,  METOJOJIOTIYHOTO  Ta  MOJITUYHOTO  XapakTepy.
Anpiopu3m  KaHTa  KpUTHKYIOTH 32 TEHACHIIIO JI0 cakpamizamii sk
TPAaHCUEHACHTAIBHUX  OCHOBONOJIO)KHUX  NPUIKCIB, L0  OJHOIO  pasy
TpaHCHOPMYIOTbCS B JIIOACBKY ICTHHY. LlbOMYy CHEKYJISITUBHOMY MIAXOAY
MparMaTUCTU MPOTUCTABISIOTH OPIEHTOBaHY Ha JOCBiI (PpinocodchKy MO3UILIO,
3riIHO0 3 SIKOKO PO3YyM BiAIrpae KOHCTUTYTUBHY pOJib y MNOOYJIOBI 3MICTOBHO
HAIlOBHEHO1 KAPTHUHHU CBITY, ajlé BOJHOYAC MOCUIIIOETHCA AKLUEHT Ha COLIaJIbHO-
ICTOPUYHOMY XapaKTepl KaTeropiii MUCJIEHHS 1 MPAaKTUK OCBOEHHS, 32 JOMIOMOTOIO
AKUX JIIOJU TOPYIOTh CBIM WIISAX y MOCTIHHO 3MIHIOBAHOMY BCECBITI. 3apaau
€KOHOMII 1 OLIblI CTPYKTYpOBAHOI penpe3eHTalli [HUX PO3XOJKEHb MIXK
NparMaTUCTCbKUMHU ~ aJbTEPHATHBAMU 1 KAHTIAHCBKUM TPAHCLEH/ICHTAJIbHUM
i1eaisMOM  iX MOXHA 3rpymyBaTH B KUIbka Karteropii: ¢urtocodchbKkuii
aHTU(PYHIAMEHTATI3M, €MICTEeMOJOTIYHUI KOHCEKBEHIATi3M, eMepAKEeHTHUN
JETEepMIHI3M, YTUIGHHM (MaTepiaiizoBaHUM)  pallioHali3M, COI[IOJOTIYHUM
MEPCIEeKTUBI3M 1 MOJITUYHUN mporpecu3M. JokmagHo 11 HampsiIMU PO3TJSHYTI B

Hu311 mpanb [198; 232; 243], TOoMy KOPOTKO 0XapaKTEPU3YEMO iX.
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1. Dinocoghcokuii anmugpynoamenmaniam.

dinocodcrkuit aHTU(DYHIAMEHTANI3M BIAKUJIA€ YSIBIEHHS, 3T1IHO 3 SKUM
Hallll 3HaHHS TOBUHHI BKOPIHIOBATHUCS B IPYHT HEMNOPYIIHUX MPUHIMIIB, MO
PO3KPHUBAIOTHCS Yepe3 TPAHCIEHACHTAIbHY peQEKCito, JOTIYHE OCMHUCICHHS YU
Oyllb-SIKy 1HIIYy a0CTpaKTHO-TeOpeTUYHYy mpoueaypy. Meradizuka Kanrta 3 Touku
30py IparMaTUCTIB BiJBOJIIKAE yBary BiJ €MIIPUYHOI aHOCTI CBITY M CIIOHYKa€e
BUTpPAYaTU CUIy-CWJICHHY Yacy Ha TMOIIYKHM ¥ BU3HA4YEeHHS (yHIaMEHTAIbHUX
MPUHIIUMIB 1 alplOPHUX KATEropid, HATOMICTh MPArMaTUCTH YHUKAIOTh TEPMIiHIB,
a0bcTparoBaHux BiJl OyJb-sIKOTO CBOTO MPUPOAHOTO KOHTEKCTy. [Iparmartucrcbka
butocodist «HEe Ma€ KOAHUX JOTM 1 KOJHUX JNOKTPHUH, OKPIM CBOTO METOIY», 3a
cioBamu B. JlkeitmMca, BOHa «BIJIBEpTA€ThCS BiJg 0a30BUX peyei, MNPUHIIMIIB,
«KaTeropi», TIMOTETUYHMX HEOOXITHOCTEHW 1 3BEPTAETHCS 10 KIHIIEBUX peUeH,
IJI0/1B, HACTIAKIB, (akTiBy [242, p. 439]. 3aranbHi NpUHUUNK Ta aOCTPAKTHI 171€1
MarTh MPAaBO HA ICHYBAaHHS B CHUCTEMI 3HaHb, aj€ JIMIIE TIE€ MIPOI0, KO iX
ICHYBaHHS JJOBEJCHO JOCBIOM, CyCHIIbHOIO MPAKTUKOIO.

2. Enicmemono2iunuii KOHCeK8eHUIaNi3M.

EmicTeMonoriyanii  KOHCEKBEHIAII3M 13  3aCTOPOrol0 CTaBUTLCS IO
ICTUHHICHUX CYJI’)K€Hb, ICTUHHICTh SIKUX HE MOK€ OyTH MIITBEP/PKEHA eMIIIPUIYHUM
nuisixoM. Skio KaHnt 3anepedyBaB BUCHOBKH IIOAO ICTUHHOCTI 3HAHHSI Ha OCHOBI
ICTUHHOCT1 HACJIJKIB, TO MParMaTUCTH MEPETBOPUIMN L€ MPUHIUII HA MAKCUMY.
Bonu BiAMOBIAIMCS BH3HABATH ICTHHHICTh CHHTETHYHOTO (HEAHATITUYHOTO)
CY/DKCHHS, SKII0 HOro HEMOXJIMBO MIJKPIIUTA MOPUKIATaMU KOHKPETHHX
cuUTyalid, TOOTO  MPAaKTUYHUMHU  HACIIAKAMH, 1[0  TapaHTyBaM O
HeO0e3I1ICTaBHICTh TBEPKEHHs. «IcTuHa Oylb-AKOi 1]1ei — 1€ HE SIKach HE3MIHHA,
HEpyXOMa BJIaCTUBICTh, IPUTaAMaHHa 1i# 11ei. [cTuHa 6i0bysacmucs, mpanasemocs
3 imeero. Ines cmae iCTUHHOIO, BOHA poOumbCs ICTUHHOIO 3aBIAKU IOMISM. li
ICTUHHICT, — II€ HacIpaBll MOAis, Mpolec, a came mpoiec il Bepudikaii,
CaMOTIEPEBIPKH. I wiHHICTH 1 3HAYCHHS — L€ nporiec ii MATBEpKEHH» [43,
c. 284-285]. Y. [lipc momupuB NPUHIHUII €MICTEMOJIOTIYHOTO KOHCEKBEHI[ATI3MYy

Ha BCl HaYKOBi IIOHATTA, 3HAYCHHA SAKHUX BIH IMPOIIOHYBAaB BCTAHOBJIIOBATHU YCPC3
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JOTPUMaHHSA MOTr0 3HAMEHUTOI MParMaTUCTChbKOI MaKCHUMU: «PO3IJISTHBMO, SIKi
HACIAKHA, MO0 TIMOTETMYHO MOTJAM O MaTH MPAKTHUYHE 3HAYEHHS, Ma€ 00 €KT
HAIIIOTO MOHSATTS. Y TaKOMYy pa3i Hallle MOHATTS MI0JI0 IUX HACHIAKIB CKJIaJIa€ BCIO
MOBHOTY HAIIOTO MOHATTS 110710 00’ ekTay [96, c. 278]. B. Jlxkeiimc, koTpuit 6arato
3pobuB mis nomyisipu3zanii norysiaiB Y. Ilipca (4uM moaexonu BUKIWMKAaB BEIUKE
3aHenoKkoeHHs 3 00ky camoro Y. Ilipca), Tak nepedpasye 110 MAKCUMY: «3HAYEHHS
OyIIb-SIKOTO BHUCJIOBIIIOBAHHS 3aBXKJIM MOXXHA 3BECTH [0 TMEBHUX KOHKPETHHUX
HACHAKIB y HamoMy MaiOyTHbOMY HPAaKTUYHOMY JOCBIAI — IaCUBHOMY YU
akTUBHOMY» [242, p. 440]. Lle MoxkHa pO3TIIyMauyuTH TaK: HaM HE CJIiJ JOIYCKaTH
B HAYKOBUM JHUCKYPC MOHSTH, SIKI HEMOXIJIHUBO C(HOPMYIIOBATH B OMEpalliiHOMY
MOJyCl, @ TAKOX TasTh 4Yac 1 CWJIM Ha BUCJIOBIIOBAHHS, 1110 BOYEBUb SIBISIOTH
co0010 HemiaaaTHI Bepudikallii ICTHHHICHI CYJI)KEHHS.

3. Emepoorcenmuuti oemepminizm.

EMepmxenTHuU neTepMini3M (a00 eMepIKEHTHUM €BOJIIOIIOHI3M) BiAKUIa€
171€aTICTUYHUN MOTJIS]] Ha YHIBEPCYM SIK IIIOCh MTOBHICTIO JIETEPMIHOBAHE B ACIEKTI
CBO€I BHYTPIIIHBOI CTPYKTYpH, K OO0 €KT, 110 mnepedyBae B OYIKYBaHHI MOBHOI
XapaKkTepUCTUKU CBOIX CYTHOCTI Ta SKOCTeM B paMKax BCEOXOIUIIOIOYOi
TEOPETUYHOI CXEMHU SKUMOCh «30BHIIIHIM croctepiradem». «Jljis paiioHanicta
peaNbHICTh € TOTOBOIO M 3aBEPIIIEHOIO CITOKOHBIKIB, a JJIs MparMaTHCTa BOHA BCE
e nepedyBae B mpoiieci TBopeHHs» (B. Ixelimc [242, p. 440]). CBiT mocTiitHO
3MIHIOETBCSI, WMOr0 TMPHUPOJHMN CTaH € CTAaHOM HEBU3HAYEHOCTi, 1 IId
HEBU3HAUCHICTh TPUBATHME, JOKU TMEBHUN CyO0’€KT Mi3HABAJIBLHOIO MPOLIECY HE
3aCTOCYy€ JO0 HBOTO TEPMIHOJIOTIYHY CXE€MYy, IO MAaTUME€ JECKPUNTHUBHO-
IHTepIpeTalIiHY CUTy IS OJTHUX €JIEMEHTIB PEaJbHOCTI 1 MPOTHOCTUYHY — IS
iHmux. CyO0’eKT Mi3HAHHS € aKTUBHHUM CIOCTEpirauyeM, YMHHUKOM, L0 3aBXKIU
3aJIMIIA€ CBI1M CiJ y KapTHHI CBITY — HaBITh MOIpPHU T€, IO BIH YaCTO HE HaJae
yBaru CBOill KOHCTUTYTHUBHIN podi. Lle no6pe BupaxkeHo y gpopmymroBanHi J[xona
Hpto1: «byab-sika TOUka 30py, 3TIAHO 3 KO JIIOJAMHA € YACTUHOI MPUPOJIH, a HE
30BHIIIHIM CIIOCTEpirayeM, 0e3nepevHo, moisiraTiMe 1 B TOMY, 1110 HEBU3HAYEHICTh

JIOJCBKOTO  JOCBIAYy — AKIIO JIOCBI pO3yMITH B OO’€KTHUBHOMY CEHCI
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IHTEpAaKTUBHOI TOBEAIHKH, a HE SK NOpOosSB YUHOTOCh 1HAWBIIYaJIbHOIO
MapHOCJIaBCTBa, HAKJIaJEHOr0 Ha IIOCh a0COJIOTHO 4YYyKe, — € CBIIYEHHSIM
BI/IMOBIHOT HEBU3HAUYECHOCTI B MPUPOJHUX MPOIECAX, Y KOHTEKCTI SIKUX JIFOJMHA
icHye (111€) 1 BHACTIIOK SIKMX BOHA BUHUKIa» [44, c. 408]. Bynb-sika BUBHAYEHICTb,
Oylb-sika TEHJIEHISI 10 JETePMIHOBAHOCTI, SIKYy MH 1 3HaXoJAMMO B
(IUTIOPANICTUYHOMY BcecBiT» [43, c.271], € NpoAyKTOM aKTHUBHOCTI HAaIlOi
CBIIOMOCTI. MM CaMOCTIiHO 3a0apBIIIOEMO KapTHHY CBITY 3HAaUY€HHEBUMU
HIOAHCAMM, IIOCTIHHO BHOMPAEMO Ha KOPUCTh YOroChb Y KOH(IIKTHOMY U
0araToMipHOMY CEpEOBUIIl CBOI'O BHYTPILIIHBOTO JOCBiY, 80U BUPOOUTH OLIBIII-
MEHIII TPUUHATHI 17 (OPMYJIOBaHHS W KOMYHIKaIlli ceHcHu, 1 (PopMyeMO
MOHATIMHO-KATEropiaJiIbHUIM amapar, 3a JOMOMOTOI0 SIKOTO TUIBKM ¥ MOXHa
BUOYAYBAaTH CTPYKTYPY HOPSAJKY B XaOTUYHINA KPyTOBEPTI BCECBITY.

4. Yminenuu payionanizm.

VYTinenuii, abo ) MaTepiajli3oBaHUM, palioHANI3M BO33’€IHYE PO3yM 1 TLIO,
paiioHanizM 1 ceHcyanidM. Jljis palioHadicTa-KaHTIaHUS PO3yM € Oe3TIJIECHUM
Cy0’€KTOM, SIKMM I[IJIECOPSMOBAHO TMPUTIYIIYE€ €EMOLIMHI BUSBA 3 METOIO
JIOCSITHEHHS MOBHOT SICHOCTI MPU CTBOPEHHI KOHIIEMIli 00’€KTUBHOI pPEeaJbHOCTI.
[IparmaticT HATOMICTh BHCTYNAIOTh MPOTH «TIIIOCTa3yBaHHA KOTHITUBHOI
noBeiHKW» [233, p. 201], nonepemkaroTh MPO «3arpo3y HEMHUHYYOI0 BUMHUPAHHS
MiJl €T1I0I0 HEKOHTPOJIbOBAHOTO PO3yMy», 1 ciigom 3a Y. I[lipcom CTBEpIKYIOTH,
10 «PO3YM y OyIb-SKOMY pa3l € 3JaTHICTIO Apyroro nopsanaky. [lisHaHHs € nwuiie
MOBEPXHEBUM 3HIMKOM JyIli, a MOYYTTA NPOHUKAIOTh y 1i cepueBuUHy» [242,
p. 440]. Heonparmatuctu Ha kmtant P. PopTi cnupaioThCsi Ha L0 MOCUIKY Yy
CBOIl KPUTHIIl KOHBEHIIMHOI palioHanbHOCTI: «HacnpaBai moxe OyTu 1ie ojHe
3HAYEHHS CJIOBA «palllOHAIbHE». Y I[bOMY CEHCl CJIOBO O3HAYa€ IIOCh HA 3pa3oK
TICUXIYHO HOpPMalIbHHI» a00 «PO3BAXIUBUI», a HE «MeTogudyHui». [lum
MO3HAYAETHCS TIEBHUN KOMILUIEKC MOpPaJIbHUX YECHOT: TOJIEPAHTHICTh, TOBara o
TOYKU 30py IHIIMX, TOTOBHICTh 1 Oa)KaHHsS CIyXaTH, MOKJIAJaHHS Ha 37aTHICTb
MEPEKOHYBATH, a HEe Ha cuiy» [237, p. 48—49]. Takuii nparMaTUCTCHKUI HAroiaocC

Ha HEKOTHUTHUBHUX JIKEpeiaxX IHTENEKTYallbHOI MISJIbHOCTI BIJIKPUBAE IIHPOKY
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TeMY PO3XOKEHb MIX JHUCKYPCUBHUMHU Ta apEeKTUBHUMH (HOpMaMH JIHOJCHKOI
aKTUBHOCTI, a TaKOX peaoOulTye eMoIii SK CTaH OCOOHCTOCTI, L0 CIpUSE
COIllaJIbHUM 3MIHAM.
5. Coyionoziunuii nepcnekmugizm.
[IpuGIYHUKH COI10JIOTTYHO-TIEPCIEKTUBICTCHKOTO MiAXOAY ONMOHYIOTH KaHTy
H HaraaywoTh, M0 CYO’€KT TI3HAHHS HE 3alMA€ThCsl 1HTEJNEKTyaJbHUM
CIIOTJIS,IAHHSM Y HEBaroMocTi abcTpakTHOT pediekcii mopsij 3 IHIIUMU TOAI0HUMU
JI0 HbOTO aBTOHOMHUMU Cy0’€KTaMu, a 1110, 3a cioBamu Y. Ilipca, «came mxepeno
YCBIJIOMJICHHSI PE€aJIbHOCTI MOKa3ye, 110 1€ YCBIIOMJIEHHS CYTTEBO CIUPAETHCS HA
MOHSATTS CIHUJIBHOTWY, 1 110 CIIPaBXHS MpoOsieMa MoJsIrae B TOMY, «K 3a(iKCyBaTH
MEePEeKOHAHHSI HE JIMIE B IHAMWBIAL, a ¥ y CHOUIBHOTI» [242, p.441]. Ingusin
HaJEXHUTh JO0 CYCHUIbCTBA, & CYCHUIbCTBO HAKJIAJa€ BIACHUM BiIOUTOK Ha
CB1JIOMICTh KOXKHOTO iHAMBIIa. CydacHUM 1HIUBIJ HAJIEKUTh BOJIHOYAC JIO KUTHKOX
IPYIl, KOKHA 3 SKUX MO-CBOEMY BIUJIMBAE HA MapaMeTPU OCMUCIECHHS PEaIbHOCTI, i
JUIIE HAa TIEPETUHAX COLIAIbHO JAETEPMIHOBAHUX MAPaIUTrM CBITOCHPUUHATTS MU
MOXKEMO PO3KpPUTH Il cebe Te, 0 MM Ha3UBAEMO PEaJIbHICTIO, TOX I
peanbHICTh HEMUHYYE MAaTHUME MHOXXUHHUMN, TUTIOPATICTUYHUN XapakTep, BOHA
OyJlle BiATIHEHA HEBM3HAYEHICTIO Ta HEMEBHICTIO M BIAKpUTA ISl CyNEpEeUSIMBUX
iHTepnperanii. Hama xapThHa CBITY ONOCEpEIKOBaHA COILIIOKYJIBTYPHUM Ta
KYJbTYPHO-ICTOPUYHUM KOHTEKCTOM KOJIEKTUBHOTO JOCBIY, SIKUM 3a0€31edye HacC
TEPMIHOJIOTIYHOIO 0a3010, IO JO03BOJIsIE TEpPEpBAaTH MOTIK HEBU3HAYEHOCTI W
NpPOJYyKyBaTW 3MICTOBHY KapTuHy OyTTs. SIK WiIeHM CHUIBHOTH, MU
BUKOPUCTOBYEMO MOBHO-CUMBOJIIYHI CHUCTEMH, a «MOBa», SK IHUIIE TBOPEIb
KOHIIENI[li CUMBOJIIYHOTO iHTepakiioHizmy JIx. I'. Mig, «He mpocTo CUMBOJIIZYE
IIEBHY B)KE€ ICHYIOUY CHUTYAIlll0 YU BXKE€ ICHYIOUHUU 00 €KT... BOHA YMOKIIUBIIIOE
ICHyBaHHs a00 BHHHMKHEHHS Takoi CHUTyalii 4u 0O0’€KTa, OCKUIBKM MOBa €
YaCTUHOIO MEXaHi3My, 3a JJOIOMOTOIO SIKOTO IS CUTYyallisl U 00’ €KT CTBOPIOIOTHCS
[242, p. 442]. Takuii miaxia 10 peajibHOCTI SIK 0 YOTOCh COILIaIbHO 3yMOBJIEHOTO 1
NOCTITHO 3MIHIOBAHOTO MOPOJ)KY€E NPArMaTUCTChbKE MO CYTI CHOPUHHATTA

CYCHUIBCTBA SIK O€3MEPEPBHOTO MPOILIECY COIIabHOI B3a€MOJIl. [HCTUTYIIOHATBHI
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peanIbHOCTI, 3TIHO 3 3acajJjaMU MPAarMaTUCTCHKOI COINIOJIOTIi, HE CIiJ TPAaKTyBaTH
K CYTHOCTI, III0 HAaBUCAIOTh JieCh y HAac Haja rojioBamu. ColliajdbHI CTPYKTYpH
HEOOXI1JJHO MPOCTEKYBATH HA BCbOMY LUIAXY iX (OpMyBaHHA Ta (QyHKLIOHYBaHHS
ax 10 Oe3mocepenHiX, BIY-HA-BiY, B3aEMOJIM 1 OCMHUCIIOBAaTH B paMKax
EKCIEPUMEHTAILHOTO MIAXO0AY ¥ €MOIIHHO HAaCHYEHUX CHOCTEpEeXeHb (Tpo
«Hacuyenuit onucy» y Kmiddopna I'pua [37, c. 170-198]). CycnuibcTBO HE NIl
MPOJIOBXKY€E ICHYBaTH uepe3 PETPAHCIAIII, uYepe3 KOMYHIKAII0; HE MEHII
cripaBeiuBO Oyyo O cKaszaTH, 1110 BOHO ICHY€E y npoyeci peTpaHCIdllii, y npoyeci
KOMYHIKaIlii.

6. [lonimuunuii npoepecusm.

[Ile onuH HAmpsIM ICTOPUYHOTO MPArMaTU3MYy — MOJITUYHUN MPOTPECHU3M,
NPUXWIBHUKU ~ SIKOTO  CHOBIAYIOTh 1J€O0JIOTIK0 BJIOCKOHAJEHHS MEXaHI3MIB
caMooprasiszailii CycrniJibCTBa, aj€ BOJAHOYAC HE BUSBISAIOTH BIJITAHOCTI SKUMOCH
KOHKPETHUM i7ieajaM 1 HE HaMaralmThCs MPOCYBAaTH KOHKPETHI MOJITUYHI
nporpamu. Hampukinii cBoro >kutts Bimbsam [[xelMc ynpuTyn OigidiioB A0
MIITPUMKH OUIBII-MEHII COI[1aJICTUYHOTO MaWOyTHHOTO, JO SIKOTO PYXa€ThCS
monactBo. Jlxon Jlproi Takoxk mnepeOyBaB i TIUOOKMM BPaKEHHSM Bij
COIIATICTUYHUX 17IeH, MOKU HE MPUCTAB Ha TBEPJl COlial-IeMOKpPATUYHI MO3UIIIi,
3T1JIHO 3 SIKUMU «110epalli3M Ma€ CTaTu paAuKaJIbHUM B TOMY CEHCI, 1110, 3aMICTh
BUKOPUCTOBYBAaTU CYCIUIbHY MOTYTy 3aJUlsl 3[VIaJPKyBaHHS TMOTAHUX HACIIJIKIB
(yHKIIIOHYBaHHSI ICHYIOUO1 CUCTEMH, BIH MOBUHEH BUKOPHUCTOBYBATH ii JIJisi TOTO,
mo0 3MiHuUTH cucrtemy» [44, c.234]. CydacHi mnOparMaTuCTU CIIJIOM 3a
P. [To3HepoM HaAroJIomyrTh Ha TOMY, 110 (uTocodis mparMaTu3My HE Ma€ KOJIHOi
«BHYTPIIIHBOT MOJITUYHOI CKJIanoBoi» [224, pp. 29, 35]; us Te3a 3HAXOIUTH
MIJITBEP/IP)KEHHS B IIMPOKOMY CIIEKTP1 MOJITUYHUX NEPEKOHAHb MPArMaTUCTIB, 110
BapIIOIOTHCS BiJI BUIIIYKAHOTO i ecTeTu3oBaHOro Jyibeprapianctea P. Popti [234]
no «mporetuyHoro mnparmarusmy» Kopaenna Becra [266]. HesBaxkarounm Ha
PO3MAITICTh MOJITUYHUX YIIOA00aHb, TPEACTABHUKU (P110COPCHKOTO MparmMaTu3mMy
K CTapoi, TaK 1 HOBOi LIKOJM KPUTUYHO CTaBIATHCS 1O ICHYIOUMX IHCTUTYTIB

YIpaBiHHS W BITalOTh MPOTPECHUBHI COIlalbHI 3MIHHU, X04Ya MUTAHHS HAMPSMIB i
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KOHKPETHUX (OPM TaKHX 3MIH YACTO € MPEAMETOM TOCTPOT i MOCTINHOI MOJEMIKH.

3BUYallHO, HaBEJEHUM BHILE CIHUCOK KaTEropii MHUCIEHHS 1 MPaKTHUK
OCBOEHHS B pycil (pi10COPCHKOTo MparMaTu3My He BUUEpITy€ BCiX HioaHCiB. Kpim
TOT0, HE KOXKEH 13 IparMaTUCTIB 000B’I3KOBO BHUSBIISE B CBOIX TEKCTaxX BCI IIICTh
0COONMBOCTEM, a B JEAKMX BHUIIaJIKaXx BOHM ¥ 3amepeuytorbes. Tax, P.Ilo3znep
nuIie: «AH1 cTapuii, aHi HOBHH IMparMaTH3M HE € IIKOJIOK. Po3X0mKeHHS MixX
ITlipcom 1 JxeiimcoM... 1 Jlptoi 1mnbOoOki. Po3XomkeHHs MDK Cy4aCHUMH
NPUXWIBHUKAMU TparMaTu3My € 1€ TJIUOMIMMHU, TOXK MOXHA 3HAlTH Olnblie
CHIUJIBHOTO MIXK «IIKOJAMW», HIK y MeXax HuX «mkuny [224, p.34]. He xoxen
Cy4YacHUM MparMaTucT TOTOBUM NPUNHATA Ta CHOPUNHATH MIMPOKUH JIOTIKO-
eMOILIIMHUM TparMaTtu3M J>keiiMca Ta 10T0 KOHIICTITIIO BOJI1 10 BipH; JaJEKO HE BCI
NOAUISIOTH  JTi0epTapiaHChkuil  ectetu3M  P. PopTi, KpUTHUKY TEOPETHYHOI
ycranoBku C. dima abo pyuHKOBUIM MiAXia 10 paBoBoi npodnematuku P. [To3Hepa
Tomo. ToX, He3BaKar0UM Ha MEBHY «CIMEHHY CXOXICTb» 1€l NparMaTucTiB,
KOKE€H BUJATHUN MPEJCTaBHUK IILOTO CIMEMCTBA MparHe CTBOPUTHU CBiM HAIpPsM i
MEepPETBOPUTU MOT0 Ha MpOBIAHUN CcTWIb (UTOCOdYBaHHS, a 1€ 3YMOBIIIOE Mailke
HEMHHYY€ CEJIEKTUBHE CTaBJIeHHS 10 (uiocodchkoro HamOaHHS MOparMaTU3My
3arajioM, 4YUM KOPHUCTaluCid SK TMPEJACTAaBHUKU TaK 3BaHOTO «IIPaBOBOIO
nparmaTusmMy», Tak 1 npodeciiiti dinocodu, 1 nepenoscim C. Xaak, HAaMararouuch
MOEAHATH TPABOBUI parmMaTusMm 3 (Hi10cohCHKUM.

TepMmiH «mpaBoBUlM mparMatu3M» HaOyB IIUPOKOTO BXKUTKY B aHIJO-
aMepUKaHCBHKIHN JiTepaTypl BIAHOCHO HeAaBHO, 3 1980-x pokiB, xo4a caM eHOMEH
Ma€ ICTOpII0 IIOHAWMEHLIE Ha CTOJITTS JOBIIY I BHUHUK CHHXPOHHO 3
nparmMatu3mMoM  (dinocodpcbkuM, OyIydd TOB’S3aHUM 13 JIBOMa BHU3HAYHUMHU
¢irypamu O.B. Xonmca Tta b. Kapnoso, uui TeopetuyHi po3poOku M, TOJOBHE,
MpakTUYHA JISUIBHICTh 3a0€3Meunin IparMaTU4HId IOpUCTIPYACHIIIT BEIHKUAM
BIUIUB, SIKUM BIIUYyBA€ThCS I MOHUHI. AJle TIPU LOMY CJiJ 3ayBaXUTH, 110, Ha
npoTUBary TeopeTukam (inocodii mparmatusmy, i aBTOPU U AUl OMIKYBaJIUCS
Haiirepiie TUM, o6 camy GiT0COPChKO-TEOPETUYHY NMPAarMaTUCTChKY Mapajgurmy

BUKOPHUCTATH Ha MPAKTUIll Y MparMaTU4YHIN MapagurMi, 1Mo iCHyBaja 3aJ0Bro 0
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myOutikailii TBOpiB KJacukiB 1poro HampsMy (O.B. XoaMc B oqHOMY 3 TPUBATHHUX
JUCTIB MHCaB, IO CY/PKEHHS MPABOBOr0 XapaKTepy Ha OCHOBI PE3yibTaTIB 1
HACJHIAKIB FOPUIUYHOT IPAKTUKH ICHYBAJIO JaBHO, HE IOYIKYIOUUCH MOsBH BinbsiMa
Jlxxeiimca a6o Pocko Ilaynaa [220]). [IpumycuBmm inei Jlkeitmca npoWTH icriuT
MPaKTUKOI, XOJMC 3pElITOK T0YaB BBaXXaTH I1X JOCUTh MOBEPXHEBUMH, a
b. Kapnozo, xoua i nutyBaB [l. [Iptoi Ta B. J[xkeiimca sik ¢dinocodcbkux rypy,
HacmpaBil OyB y CBOiX MNOIMsAAax OJMKYMM JO IPABOBOrO peayizmy, HIK 0
npaBoBoro mnparmatusmy [136, p.67]. VYTiM, o0uaBa aBTOpH NpPH PO3TIISLi
KOHKPETHUX IOPUANYHUX Ka3yCiB BHUSABJUIM CyTO NParMaTUCTCHbKl CKENTHUIIN3M
I10JI0 HEMOPYLIHUX MPUHIUIIB, OBAry 10 171€i 3MIHIOBAaHOCTI CYCIIJIBHOI MOpaJll,
TOTOBHICTh BUHOCUTHU CYJKEHHSI Kpi3b Mpu3My (HaKTiB, a HE 3araibHUX HOPM
3aKOHY. XO0JIMC YIPOJOBXK YCi€l CBOET OIMCKYUYOl Kap €pu aXk A0 MOCAAW T'OJIOBU
Bepxoaoro Cyny CIHIA mnpakTHKyBaB «IOPUCIPYACHIIIO MParMaTUCTChKOTO
KOMIIPOMICY»: BIJMOBIISIOYUCH BIJJaBaTH TEpeBary KOHIIEMIIi T'pPOMaJIsHChKHUX
npaB, JUCKPELIMHOMY IpaBy, MOJITHYHIA AOLUIBHOCTI YU OyAb-SIKOMY IHIIOMY
3arajJlbHOMy TMPUHIMIY, BIH BOJIHOYAaC BHKOPUCTOBYBaB iX TaMm, J€ I[bOTO
noTpedyBana KOHKpETHAa cuTyallis. BilMmoBiAHO 10 JIOTIKH €MiCTEMOJIOTIYHOIO
KoHcekBeHI1anizmMy O.B. XoamMc mpoBoAMB peBi3it0 Takux (yHIaMEHTAIbHUX
TIOHSTH K «IPABO», KCBOOOIA», «JOTOBIP», «BIACHICTHY» TOIIO, 3BIILHIIOUH iX Bif
MeTa(i3UYHOr0 OPEO0Jly ¥ BUCYBAlOUM HA MEPIIUM IJIaH MPAKTUYHI MOMKIMBOCTI 1X
3actocyBaHHsA. b. Kapmo3o BuSBISB OuUlblly CXWIBHICTh J0 TEOPETH3yBaHHS
MPUHINIIB, HA SIKUX IPYHTYyBaJIacs MOro IOPUANYHA NMPAKTUKA, CTBEPKYIOUH, IO
«mpaBoBa (inocodis» 3araakHOro MpaBa B OCHOBI CBOid € (Quiocodiero
nparMaTu3My, IO € 3aiiBUM CBIJYEHHSM YCBIJIOMJICHHS HaBIThb MPAKTUYHUMHU
IOpUCTaMU HEOOX1THOCTI B aJI€KBaTHI THOCEOJIOTIYHO-THTEPIPETAIIHII CUCTEMI.

[Tounnatoun 3 80-X pOKIB MHUHYJOTO CTOJITTS, MPaBOBHI MparMaTu3m
0(OpMUBCSI TEPMIHOJIOTIYHO, 110 HAJAJI0 BChOMY HAIMpPsIMOB1 3MOTY 3asBJISITU PO
cebe K y HaAyKOBHUX TEKCTax, Tak 1 B momyssipHid mpeci. [IpencTaBHUKU 1[HOTO
HanpsMy MNOCTIHHO MOPYIIYIOTh HEPO3B’SI3HI MPOOJIeMH, OOPIOTHCA 13 3aCHILISAM

yCTaJEHUX JOTM, aJie MPU [IbOMY MalkKe He MPOMOHYIOTh BAPiaHTIB YITKUX PIILICHb
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npoOJieM, sIKI CUMITOMATU3YIOTh CJIa0Kl CTOPOHHM CYYaCHOi HOPUCHPYJIEHIIII, 110
Harajye cCoKpaTiBCbKUM 00pa3 reiss, SKuid CBOIM MOCTIMHUM JOIIKYJISIHHSM HE Ja€
3aCMOKOITHCS M 3aCTOSITUCS KOHEBI, TOOTO JIIHMBOMY cycnuibeTBY (y P. ITo3Hepa
BUKOPHUCTOBYETHCS JICIIO IHIIUK 00pa3 — «KOMHSKIB CBAIIEHHUM KopoBamy» [223,
p. 466]). Im’s mum mpobOiemam, 3a cioBamu [lo3Hepa, nerioH, OCKIIBKK ITpaBOBa
cuctema Cnomydenux IllTaTiB € HaATO CaMOBIOBOJIEHOIO I CaMOAOCTaTHBHOIO,
HAJITO «3aMapMypOBLIOIO», 1€PATUYHOIO, TEOKPATUYHOIO, CaMOIIEH3YpPOBAHOI), a
MPAKTUKYIOUl IOPUCTH CXWIbHI BHKA3yBaTH HAATO Oarato BIEBHEHOCTI, HAITO
MaJI0O JOMUTIMBOCTI, HAATO CHOUPAIOTHCSI Ha aBTOPUTET, O€3amesAIiiHICTb,
PUTOPUKY 1 TpaJullil0 HAa MNPOTUBAry MNPHUHIUIAM EMEPIKEHTHOTO MiAXOoay W
y3araji JOCSTHEHHSM CYCHUIbHUX Hayk [223, p.465]. it nmoBoni Oe3pamicHiii
kaptuli P. [Toznep mpotucrasisge (inocodchky anbTepHATUBY, MOOY/IOBaHY Ha
3I0pOBOMY TIIy311 ¥ BIAKPUTY JUIsi YECHOTO ¥ PO3BAXKIMBOrO TMOTJISIAY Ha
00’€KTHBHI 0OMEXEHHS JIOJCHKOI0 PO3YyMY, aJbTEPHATHUBY, SIKa MY>KHbO MpUKMaE
«HEJOCSDKHICTD ICTHHHM» 1 HE TpUiMae ii aOCONIOTHICTh, HATOMICTh OEpEThCs 3a
pPO3B’sI3aHHS KOHKPETHHX MPOOJieM EKCIEPUMEHTAIbHUM MIIAX0M, 0e3 3alBHUX
UTI031#, 1 HamoJjsArae Ha TOMY, IO CyCHUIbHA OyMKa i CyCHiIbHAa Jis NMOBUHHI
PO3LIHIOBATUCS SIK IHCTPYMEHTApiH JJIsl peaizallii JI0AChKUX IIHHOCTEH 1 IiIei, a
He K pid y co0i [223, p. 465], a 11e o3Hayae BUOIp HA KOPUCTh MPAarMaTUCTCHKOI
MapagurMu, sika € CKOpIlIe THOCEOJIOTYHOK YCTAHOBKOIO, HI’K THOCEOJIOTIYHUM
MOPSIAKOM, CKOpIIlIe€ 3aralbHUM HAaCTPOEM, HIXK HAOOPOM UITKUX THCTPYKIIM A0 Mii.
VYTiM, cliji yCBIIOMIIIOBATH, 110 TaKe «OOJaHHS CBSIIEHHUX KOPIBY», MPUHIIUIIOBE
pO3BIHYAHHS MPUHIMMOIB 1 mepexi y cdepy TOHKUX MaTepid Ha KIITaIT
YCTaHOBOK, HACTPOIB, IHTYIIIiil Ta 1H. 3 JETKICTIO MOXE MPU3BECTU 10 IOPUAUYHOTO
a00 CyJI0OBOTO CBaBULISA, a CYCIHUIBHO-MONITUYHY PEAIbHICTh 3BECTH Ha PIBEHb
OaHaJIbHOI TMOJITUYHOI JOLUIBHOCTI, Ha IO ¥ BKa3ylOThb KPUTUKH CYyYaCHHX
MpaBoBUX mparMatucTiB. Tomy pagukanizm C. @ima, HAOPUKIAA, KOTPUM
3aXMIa€ 1160 TOBHOI  JeTeopeTu3allii ¥  BHHECEHHS  «aOCOIIOTHO
HETEOPETU30BaHUX Cy/keHb» [146, pp. 1447-1475], xopuryetbcs OUIBII

MOMIPKOBAaHUMH 1JI€SIMU IIOJI0 «HEMOBHICTIO TEOPETU30BAHUX CYKEHb» [249,
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p. 128]. Lle dopmymntoBanus K. Cancrina, MOXKINBO, BiJoOpa)kae TUMOBY MO3UIIIIO
MparMaTucTiB, noynHawouu 3 J1. JIproi, KoTpuil He 3amepeuyBaB JIOT1IKY Ha KOPUCTh
ABTOPUTETHOCTI ¥ MPECTUKHOCTI Cy/JIIB, @ IPOIIOHYBAB 3MIHUTH JIOTTYHUNA aKLIEHT
3 JIOTIKHM, OpPIEHTOBAaHOI Ha MpPEUENEHTH W JEAYKTHBHI CYJDKEHHS, Ha JIOTIKY,
MOB’A3aHy 3 OCMUCIIEHHSIM HAaCHIAKIB 1 BIPOT1IHICHUM MPOTHO3YBaHHSM. | MOHUHI
MOIIYK TMPUHIMIIB, I1HTEPHIPETOBAHUX Y MParMaTUCTChKIM mapagurmi, Ta
JIOTIYHOTO amapary, IO Y3rOJKyBaBcsi O 3 €MEpIKEHTHHM JI€TEPMIHI3MOM,
3QJIMIIAETHCS OJHUM 13 OCHOBHUX IMUTAaHb y TMOPSAKY JIEHHOMY IIPaBOBOIO
nparMaTusmy.

Otxe, mnparMatu3M, 30KpeMa MpaBoBHil, 10 chopMyBaBcs Maixke
OJIHOYACHO 3 KJIACUYHUM (P1TOCOPCHKUM HAMPSIMOM, SIKIIIO HE COpHUiIMaTh MOro y
ByJbrapu3oBatiii ¢opmi, sBisie co00I0 ayXke CKIaAHUN (EHOMEH — HACTUIbKU
CKJIaJIHUM, M0 KPUTUKHU 3A€OUTBIIOT0 CXUJIbHI OyJiM BIABATHCS BCE XK Taku JO
ByJbrapu3ailii i mojaBatu Horo odpas sik «hopMy 0e3 CYTHOCTI» YU «3aMKHEHE
KOJIO, LIEHTP SIKOTO — HiJIe», BU3ZHAIOUM BOJHOYAC, III0 — HA 3JI€ YU Ha J00pe — BiH
Iy’)K€ BIIYYTHO TIO3HAYMBCA HA PO3BUTKY AaMEPUKAHCHKOI MEpPEeOBCIM
IOpUCTIPYJIEHIIIT YIIPOJOBXK OCTAHHBOT'O CTONITTS 1 HaOyBa€e HOBOI CHJIM i Baru Ha
cydyacHoMmy eTtari. Jlemo mapagokcalibHO, aje ClabKi CTOPOHU MparMaTu3My siK
Teopii Majo He Kpalle 3a CBOiX KpUTUKIB OadaTh cami mparmatuctu (P. I[To3nep,
P. Popri, C. @i, /1. /IBOpKIH Ta 1H.), Y 3B’SI3KYy 3 UMM HE MOXKYTh AIMTH 3roJId MIXK
co00I0 ¥ ynMMIali po3ralyKylTh PO3MaiTy MO3aiKy MparMaTUCTChKOI 171€0JIOrIi,
Bce OuIbllle BIJKpPUBAIOYM 1i [JI HOBHX IHTepHpeTamiid. YTiM, OCHOBHOIO
npoOJieMOl0 Teopii Ta NPaKTHUKKA MPABOBOTO MparMaTu3My 1 JOHUHI €
HEY3TO/KEHICTh MK TEOPETHYHOI EKCIAHCIEI MPAarMaTHUCTCHKOTO JTUCKYpPCY Y
chepy mnpaBOBOi peEalbHOCTI 1 HAMaraHHsIMHU IOPUCTIB-MPAKTHKIB aJanTyBaTH
¢dutocodiro mparmMaTu3My B HOHAUCKYPCUBHOMY PEKHUMI, IMILTIIIUTHO CIIUPAIOYUCH
Ha a0COJIOTU3M, anpiopU3M Ta IMIEPATHUBI3M KAaHTIAHCHKOT'O 3pa3Ky — IMpHU TOMY,
o 1 (GuI0COPChKUN MparMaTu3M HE Y BCbOMY PO3XOAUTHCS 3 KAHTIAHCHKOIO
Tpaaulli€el0 B acmekrax (YHKIIOHAJBLHOTO  YyHIBEpCcalli3My, KPUTHUILIHU3MY,

KOHCEHCYCHOTO XapaKTepy ICTUHU, TPOCBITHUIILKOTO nadocy.
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Ha npoTtuBary kaHTiaHCBKI/ MMapaJurMmi, MpaBoBi MparMaTUCTU 3aNePEUyIOTh
CHEKYJATUBHUM MiAX1Jl 1 HAMOJATal0Th, MEPENOBCIM, HA COI[1aJIbHO-ICTOPUYHOMY
XapakTepl KaTeropii MUCIEHHS 1 IPAKTUK OCBOEHHS OYb-sKOi peaIbHOCTI, a TOMY
HE COpUIIMAIOTh TMPABOBY PEANBHICTh SIK MPOAYKT  IHTEIEKTYaJIbHOIO
KOHCTPYKTUBI3MY. Piunilie 1bOTr0  pPENSITUBICTCHKOIO  MIAXOMYy  3pEILITOIO
chopMmyBasio «P110cO()CHKO-KOHLIENTYaJIbHY JAENbTY», IMPEACTaBIEHY KiUIbKOMa
MOTOKAMHU: binocopcrkum aHTU(yHIaMEHTATI3MOM, €MICTEMOJIOTTYHUM
KOHCEKBEHI1aJ113MOM, €MEPIKEHTHUM JNETEPMIHIZMOM, YTUIEHUM
(MaTepiamizoBaHUM)  paIllOHAI3MOM,  COIIIOJOTIYHUM  MEPCIEeKTHUBIZMOM 1
HEUTpaTbHUM MOJITHYHUM IPOTPECU3MOM.

Po3MaiTicTh 1 pO3MUTICTh TPAarMaTUCTCHKOT MapaJurMu, BHYTPIIIHEOBUI0BA
KOHKYpeHIlis iied (Piiocopchbkoro mparMatu3My Maike HEMUHYYE 3YMOBIIOE
BHOIpKOBE cTaBlieHHS A0 (inocodchkoro HaaOaHHS MparMaTU3My 3arajioM, YUM
0Jipa3zy Moyajau KOPUCTATHUCS MPEACTABHUKU MMPABOBOTO MparMaTu3My, HOUUMHAIOUN
3 nepmonpoxiauiB Ha kmrtaaT O.B. Xonmca Ta b. Kapmozo 1 3akinuyroun
Cy4aCHUMHU aBTOpamMu — 1HCTpyMeHTanictoM P.Ilo3HepoM, paaukaibHUM
CyHnpOTUBHUKOM TeopeTuszyBaHHsi C. DimeM, NpUXUIbHUKAMH 1€ TEOpPETUKO-
npaktuaHoro kommpomicy O. [Tarrepconom, K. Cancrinom Ta iH.

[IpunHIMmoBa 3acagHWYa HEBU3HAYEHICTh, IOCAA0JIEHHS TpaauIliiiHOl
JIHIAHO-JIOTIYHOI JUCUMIUIIHM MHCIEHHS, OajaHCyBaHHS MK JIOTIKOIO Ta
IHTYIlI€0, TOCTIMHE KOPHUI'YBaHHS TEOPETUYHUX MOOYJOB (HABITh THUX, WIO
3alepeuyroTh TEOPIit0 K TaKy) pediekcisIMU MPAKTUKYIOUUX OPUCTIB HANBUILIOTO
pIBHS, CEJIEKTUBHICTh Y 3aCTOCYBAaHHI €JIEMEHTIB MpParMaTUCTCHhKOI MapaJurMu
JUACHO TMEpPEeTBOPIOE MpPAarMaTHU3M Ha MEBHOIO KIITAITy «IPENOCTMOJEPHIZMY,
MPUYOMY OCHOBHE PO3XO/KEHHS MDK MparMaTu3MOM 1 TOCTMOJAEPHIZMOM
MOJISITAE, 3/IA€ThCS, Yy «MOJITUYHOMY amoJIiTU3MI» MPArMaTUCTIB K MOJITUYHUX
IIPOTPECUCTIB, HA IMPOTUBArY «JIIBOMY YXWIy» a00 NMPUHLHUIIOBIA armoIITUYHOCTI
MOCTMOJIEPHICTIB. Y OyAb-SKOMY pa3l «IpPernoCTMOAEPHICTChKa» YCTaHOBKA
parMaTu3My KOPEJIIOETbCS 3 CYYaCHOI HAJCKJIAJHOK COLIOKYJIBTYPHOIO

CUTyall€l0 B INI00AII30BAHOMY, NELEHTPOBAHOMY M XAa0TH30BAaHOMY CBITI, SIKMH
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MOKH IO IyXe JAJTIEKUU BiJI MOMEHTY 3apOKEHHS «IOopsaKy 3 xaocy» [101], ane
B SIKOMY BX€ CKJIQJIAlOThCS «MOCTIIOCTMOJIEPHICTCHKI» MapagurMu 3 MOTyraMu Ha
TEOPETUYHY 1H €KLIIO 171€1 MOPSAKY B CYyCIUIBHUNA XaocC, abu 3a0€3MEeUUTH JIOJICHKY
CHIIBHOTY BI1J CKOYYBAHHS 0 €HTPOIIi coliaJibHOTO OyTTsd. 3a Takux 0OCTaBUH
BTpy4YaHHs Yy (GuUI0codChbKO-TIPaBOBUM JUCKYpC Takoro astopa, sk C. Xaak,
¢dinocoda Bucokoi kBamidikailii Ta JUCUUILUIIHM MUCICHHS, J00pe 3HailoMoro 3
KJIACHYHUMHU Ta MOCTMOAECPHICTCHKUMU TpeHAaMu y (inocodcrkiit mymi, Ta ii
HaMaraHHs BHECTH MOPSJOK Yy Xa0C, HE MOPUBAIOYM MOBHICTIO 3 TParMaTUCTCHKOIO
TPaJuIII€l0, BIIKPUBAE HOBY MEPCIEKTUBY B LIl AOCUTH JOBTiHl icTOpii OOpPOTHOU
171ei 1 METOJOJIOTIYHUX MiaxoniB. Ane ang Toro, moo0 3po3ymitu, gk C. Xaak
MPOMOHY€E 3a0€3MeYUTU  TATIICTh  (P1III0COPCHKO-MPABOBOI  MPAarMaTUCTCHKOI
Tpaaullii, CiIiJg TepeaoBCIM 3’sICyBaTH, II0 BOHA caMa BKJIAJa€ B TMOHATTS
¢dutocodchbkOro mparmMaTu3My 1 SK BOHA OLIHIOE PO3BUTOK MPAarMaTUCTCHKOI

Tpaaullii, o Oy/ie po3rJIsTHYTO Jall.

1.3. Penenuisa ¢inocopcbKo-npaBoBoOro nparMaTusmMy B iHTeprperamii

C. Xaak

Ak yxke 3a3Havanocs, QeHoMeH (iIocoPChLKOro mparMaTu3smMy Mae
HEOJHO3HAUHY TMPUPOAY 1 CKJIAAHY CTPYKTYpy, IO HEMHUHYYE MOPOIKYE
BUOIPKOBICTh IIOJI0 MOTO TEOPETUKO-METOJI0JIOTIYHUX Ha/l0aHb 3 OOKY aBTOPIB,
KOTp1 COPUSIIIM PO3BUTKOBI HANPsIMy B Haylll Ta IOPUIUYHINA MPAKTHUIII IMiJ1 HA3BOIO
«mpaBoBui  mparmMatu3m». [l CKIagHI  CTOCYHKM  CTBOPIOIOTH  IIHUPOKE
IHTepIpeTaliifHe TMojie, 1 BTPYYaHHS KOXXHOTO HOBOTO, OPHUTIHAJIBLHOTO Ta
CaMOCTITHOTO MUCJIMUTEIS 3aciBa€ 1€ M0JIe HOBUMHM 17€5IMU 1 CIIOHYKA€ OIISIHYTH
Horo mig HOBUM KyToM 30py. Came ToMy aJist oiiHKK BHecky C. Xaak y po3BUTOK
¢dutocodii mpaBa HEOOXITHO 3BEPHYTHUCS 10 IpoliaeMu peueniii ¢GpiaocoPpcbko-
MParMaTUCTChKOI YCTAHOBKU MI3HIITUMU MOKOJIIHHAMU 3 ypaxyBaHHSM TOTO, SIKUM
3MICT BOHA, BJIACHE, BKJIAJa€ B HEOJHO3HAYHI MOHATTA MparMaTU3My

¢dbutocodCchKOTrOo 1 MparMaTu3My paBoBOroO.
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Ak 3a3nauae Xaak, Yapaw3 Ilipc ynepiie chopmylioBaB CBOIO KJIACUUYHY
«MpParMaTUCTCBKY MaKCUMYy», a0 X «Kpeno» mnparmatusmy, e 1878 poky B
3HAMEHUTIN mpaill «Sk 3poOuTH Halli 17ei ICHUMWY 1 MICIA I[bOTO HE PEBI3yBaB ii:
«IIpaBuno JOCSATHEHHS TPETHOro [HAWBUINOIO| CTYNEHS SCHOCTI TMOJISITaE B
HAaCTYITHOMY: pPO3[JISHBMO, $IKI HACHIJKH, [0 TINOTETUYHO MOTJIu O Matu
MPaKTUYHE 3HAYEHHSI, Ma€ 00’ €KT HAIIIOTO MOHSATTS;, Y TAKOMY pa3l Hallle MOHATTSA
[0/I0 IIMX HACHIAKIB CKJIAJa€ BCIO MOBHOTY HAIIOTO MOHATTA LI0A0 00’ €kTay [96,
c.278]. Ane munyno Ouibiie 20 pokiB JO TOTO MOMEHTY, KOJU caMe MOHSTTS
nparMaTu3My 3’sIBUJIOCSI HAPEIITI B IPYKOBAHUX TEKCTAX, a HE JIUIIE B IPUBATHUX
Oecimax wieHiB «Metadiznunoro kiayOy». Jlume 1898 poky y npaui «Pinocodebki
MOHATTS Ta MPAKTUYHI pe3yiabTatn» Binbsim [[xelMc yrepiie BXKUB II€ CJIOBO
nopsig 13 TEpMiHOM «mpakTukanizm» [182, p. 11], a cam Ilipc BUIyCTUB CJIOBO
«mmparMaTU3M» y IpYK HACTYIHOTO POKY, 1 HE y BJIAcHIM OpUTiHANbHIN mpaili, a B
peuensii Ha kHury []. @icke «Yepes npupoay a0 boray, a Bu3HaTH cedbe OaTbKOM-
3aCHOBHUKOM MparMatu3My J03BOJUB co0i e mi3zHime, 1903 poky. [loscautu 1e
MOXHa, TMO-TIepile, HaMmaraHHsMH  (HacmpaBIl  MapHUMH)  YIEPEIUTH
BYJIbrapu30BaH1 ¥ MEPKAaHTUIII30BaHI IHTEpIpeTallli MparMaTUCTChKOI yCTaHOBKH,
a, Mo-apyre, 1, MOXKJIIMBO, ToJloBHE — TuM, 110 1 Y. Ilipc, 1 B. J[>keiimc He BBaxkanu
MparMaTu3M HOBOIO (1TOCO(PCHKOI0 CHUCTEMOIO, KaTeropiaibHI MeX1 sIKOi MOKHa
Oysi0 O OUIBII-MEHII YITKO OKPECIUTH, HATOMICTh MPOMOHYBAJIM WOTO K HOBUU
MIJIX1], 3JaTHUA OHOBUTHU U TasibBaHi3yBatu (inocodiro 3aramom. Kpiszs yci npaii
Y. ITipca, B. xetimca, . Jproi, J.I'. Miga, O.B. Xonmca mnpoxoasTe TeMu
BIJIMOBHU BiJ JOTMaTuU3My Ta (hajlbIIUBUX AUXOTOMIM, €MIIPUKO-HATYpaliCTUYHI
yIepeKeHHs 1[0/I0 anpiopu3My 1 MPUXUIIBHE CTaBJICHHS 0 €BOJIOIIIOHICTCHKOI
napagurmu, 0akaHHs 3a3UPHYTH B MaillOyTHE Ha OCHOB1 HAsIBHOTO JIOCBiAYy, — ajie
HIKUM 13 HHUX, HiJIe ¥ HIKOJHU He OyJI0 CpOPMOBAHO KOPITYCY «IParMaTUCTChKHUX
3amoBiIei» (3rajaHe BHINE «Kpeao», TaK camo sK 1 mizHime «kpemo» Jl. Jproi —
cKopilmie  HaAaOaHHS  1ICTOPUKO-(PUIOCOPCHKOTO  AUCKYpPCY, HIDK  BJAcHE
MparMaTUCTChbKO-PUTOCOPCHKOTO, HEMUHYYUM HACHIOK CcHpoOu Kiacudikaiii

TOro, 110, Ha TyMKY CaMHX MparMaTucTiB, Kiacudikailii miisraTd He Mae). Sk
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B1JIOMO, KJIacHKU (P110cOPChKOro mparMaTu3My pi3HWINCS OAWH BiJl OJHOTO B
HarnpsaMmax cBoix iHTepeciB: Y. Ilipc 1ikaBUBCS MepeBakHO JIOTIKO, CEMIOTHKOIO,
TEOPIEI0 HAYKOBOIO JOCHIKEeHHS, (uiocodiero Hayku Ta MeTadizukoro;
B. JI>xeliMc — roloBHUM 4UHOM (inocodiero pemnirii, MCUXOJIOTi€I0, MOPATbHOIO
¢bunocodiero; mupoki ¢utocopebki BrnogoOanHs 1. J[proi BKIIOYAIM TaKOX
¢1nocodiro ocBiTH, couiaibHy Ta nomithudHy ¢iaocodiro; JLx.I'. Min 3aiimaBcs
COI[IaJIbHOIO AHTPOIMOJIOTIEI0, ICTOPUYHOIO JIIHTBICTHKOIO, MaJ€ONCUXOJIOTIELO.
[lonaxg Te, 1OBOJNI 4YAacTO MDK KJIACHMKaMU ICHYBaJlM CYTTEBI PO3XOJUKEHHS B
nornsiaax: tak, Y. Ilipc 3aBxau nparnyB 3pooutu ¢utocodiro OLIBII CX0XKOK Ha
creniajgbHl, KOHKPETHI Hayku, a B.JDkxelMc IIykaB 30J0Ty CEpPEeIUHYy MIXK
TOYHUMU Ta TyMmaHiTapHuUMH cdepamu 3HaHHA. C. Xaak HaBOJIUTHh YHUCIIEHHI
NPUKIAAU, SIKI CBIIYaTh TMPO IKOPCTKUM KOHTPACT MIXK «CXOJACTUYHUM
peanizmom» Y. Ilipca 1 noBiuHOIO mpuxwibHIcTIO B. [xeliMca 10 HOMIHANI3MY,
Mpo Pi3HI MOTIAIM LHUX JABOX Ha MPOOJEMATHKY ICTHHH, MPO «BOJIIO BIPUTH
B. [Ixeiimca 1 «Bointo BuBuatu» Y. Ilipca, mpo po3xomkenHs mix B. [[xeliMcoM i
J. JIptoi mono karteropii OakaHOTO, MPO MPArMaTUCTCHKUM KOHTP-arplopu3M
Y. Ilipca i mpakceoJoTiuHy CpsiMOBaHICTh nparmatusmy B. JxeiimMca Tomio [182,
p. I1]. Tox He OUBHO, IO 3 IUIMHOM Yacy BCE Ba)KU€ W BaXXU€ CTA€ BU3HAUHUTHU
Oyllb-KOTO SIK MparMaTucTa, 1 copaBa HE MOPOCTO B KIACUYHO-PEATICTCHKHX,
MIPCIBCBKUX, 1 HOMIHANICTCHKUX, JKEHUMCIBCBKUX, TEHACHIISIX Y Cy4YacHOMY
HeomparmaTtusMi [231, pp. 355-365]..

C. Xaak 3ayBaxye, 110 MiJ APIUKOM MParMaTu3My HaJTO 4acTo (IrypyrTh
¢dimocodcebki, a 1HOAI ¥ aHTUdIIOCOPCHKI 1A€1, Ay’Ke Haneki BiJ Oylb-4oro, M0
MOXHa 3HAWTU B KJIACMYHIN MparMaTUCTCHKIA TpaJuilii, 1 HABOJUTH JOBTY HHU3KY
CyMHHUX, Ha 1 JIyMKy, NOpHUKJIaJiB Takux abepamiil. Tak, yxe Ha MOYaTKy
neanustoro cromtrs @O.K.C. [linnep 3ampomnoHyBaB BOUYEBHUAL PEISTUBICTCHKY
KOHIIETI[II0 «TyMaHi3My» (xoua cam B. Jlxeilmc, modactu cOouparOyuch Ha
noctynatu @ .K.C. lllinnepa, nucaB mnpo 3B’S3KM MDK IparMaTU3MOM Ta
rymaHizmom [43, c¢. 299-311].), a B Hamni 4dacu, 3a BucioBom C. Xaak, P. Poprti

«nepemiepus Llinnepa», BUXOTIOCTUBIIU SICKPaBO BUPAXKEHUN pePOpMICTCHKUN
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IyX KIACUYHOrO0 TMparMatu3sMy Y CBOEMY KBa3IMOCTMOJIEPHICTCHKOMY HEO-
«TIparMaTu3Mi», SKUH IIJIKOBUTO BIIMOBIISIETHCS Bij €MICTEMOJIOTIi Ta MeTadi3uKu
— KJIIOYOBUX po3pobok Pinocodii 3 yaciB [1natona [182, p. 11]. Ille ogun aBTOp,
I1. Yepunenna, ctBepaxye, HauyeOTO B IM’S MparMaTU3My, IIO0 HEUPOIICUXONOTIS
JIeaKTyalli3ye TPaJULINHI €MICTEeMOJIOTIYHI MPOEKTH, a TOMY MOUIYK ICTUHH SIK
METH JOCHIIKEHHS MOXXHAa BBa)XXKaTH 3aCTapuUIUM BHUKIUKOM (1[0 TIOBHICTIO
cynepeunTs nparieHusam Y. [lipca napatu ¢inocodii HAYKOBOTrO XapakTepy, TOOTO
BIIKJIIACTH YOIK BCl (DOpMHU JOrMaTU3My UM 3alHATHUCS CIPABKHBOI CIPABOIO
BUSIBJICHHSI ICTHHHU, SIKa ICHY€ HE3aJIEXKHO BiJ TOro, BipuMO MU B Hei uu Hi) [138].
Sxmo B. [xeliMc HamosAraB Ha TOMY, 1110 B OCHOBI BipHd YW MEPEKOHAHb JICKUTh
ictuna, To C. CTiu 3ameBHsiE YWTa4iB, B IM’sl MparMaTU3My, L0 HEMa€ HISIKOi
IIHHOCTI YW KOPHUCTI B ICTUHHICHUX mepekoHaHHsx [247, p. 101]. JLx.I'. Mig 1
JI. JIptoi migKpeciroBalid, IO MNPUPOJA MOBH 1 CBIJOMOCTI € pe3yJbTaToOM
KOMOiIHYBaHHS Ol0reHeTHYHUX (haKTOPIB 1 ColllaibHUX B3aeMOJiH, a P. bpennom, B
M’ «aHAJTITUYHOTO MPArMaTU3My», BUCYBa€ KOHIICMIIIO MparMaTUKU MOBH, SIKY
Kpaiie Oyyno O oxapakTepu3yBaTU SIK «HEO-IMI3HbOBITICHIITEHHIAHCHKY», a HE
MparMaTUCTChKy. «[HII BBaXkarOTh caMo co00r0 3po3ymiinmy, — nuiie C. Xaak, —
«mo Oyab-akui miaxig 10 Oyab-skoro (iocoCchbKOro MUTaHHS, L0 MPOBOKYE
«MpParMaTUCTChK1» MIPKYBaHHS — TOOTO NPaKTU4YHI MIPKYBaHHS MPaKTUYHOI
JIOLUJIBHOCTI a00 BHUroAM — MOXe€ OyTH aJeKBAaTHO KIACU(PIKOBAHUH SIK
«maparMatu3my». [, meBHa pid, ICHYIOTh — 1 3aBXKAM ICHYBajdud — Ti, XTO MPOCTO
11eHTU(PIKYIOTh MMparMaTu3M 3 TI€0 YU 1HIIOK 1I€€0 TOTO YH 1HIIOTO KJIACUYHOTO
nparMaTucTa... 0€3BIIHOCHO TOTO, YM MOJUISAIUCA 11 1/1e1 BCiIMa HUMH; a TaKOX
1HIII, KOTPl acOIl0I0Th (PII0COPCHKUN MparMaTu3M 13 «IparMaTU3MOM» Yy HOro
Cy4aCHOMY KOHTEKCT1 OBCAKIEHHOIO BXXUTKY» [182, p. 11].
VYHacniIok Takoro po3MUBaHHS HE JIMIIE KPUTEPI1iB BU3HAYEHHSI TOTO, 1110 €,
a 110 He € ImparMaTu3MoM ado IO BIJAINOBIJAE, a IO HE BIANOBiJAE xouya O IyXy
¢du10c0dCHKOTO MparMaTu3My, Ta MPUHIIMIOBUX MOJI0KEHb, CHOPMYITHLOBAHUX MPU
3apOJIKEHHI I[LOTO HampsiMy (igocoyBaHHs, JOCUTh Baxkko, Ha AyMKy C. Xaak,

OI[IHUTH BaromicTh 1 BaXKJIMBICTh MPAarMaTUCTCHKOTO TPEHAY B cydacHii ¢imocodii
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npaBa. BiacHe, caMm TepMiH «IparmMaTu3M» JOCTaTHBO YAacTO 3 ABJISIETHCA B
3arojoBKax MOHOTpadiuHUX BUJAHb YA OKPEMUX PO3AUTIB, B YHCICHHUX CTATTAX 3
¢dutocodii mpaBa, TOX JIETKO MOXE CKJIACTUCS BpakeHHs, HIOUTO 3apa3
B110yBA€THCS 1IOCH HA 3Pa30K PEHECAHCY MPAarMaTUCTCHKOro miaxoay y ¢utocodii
npaBa y (opmi «mpaBoBoro mparmatusmy». [IpoTe q0BoJI BaXKO Ha TJI IUX
pEHECAaHCHUX TMpPOIECIB 3’SICYyBAaTH, IO HACHpaBJl SBISE COOOK Tak 3BaHUU
«MpPaBOBUN MparMaTu3M»: HAATO OaraTo pi3HOMAHITHUX TMOMISAIB Ha HOro
Npupoay Ta 3MICT. bpakye He Te 10 YITKUX BHU3HAYEHb MOHSTTS IPABOBOIO
nparmMaTu3My (cama Opl€HTAIllsi HAa MOIIYK TAKUX YITKUX BU3HAYEHb HE 30BCIM
Bi/iMOBiana 0 MparMaTUCTChKIN YCTaHOBII), a JOCTATHHO MIUPOKUX, 1HKIFO3UBHO-
MO3UTUBHUX AediHIIINA nboro HanpsaMy [182, p. 13].

Mo>kHa HaBeCTH LIy HU3KY MPHUKJIAIIB TAKOr0 MOO1KHOIO 1 MOBEPXHEBOIO
TEOpPETU3YBaHHsA, fKE, 3PEUITOI, HE Jomomarae HaOJU3UTUCS 10 PO3YMIHHS
cytHocTi siBuma. Tak, JI. @apOep mpomnoHye BBa)xaTu, 110 MPAaBOBUN MparMaTu3M
pO3B’si3y€e TpaBOBI MpPOOJIEeMH 3a JOMOMOTOI0 OyAb-SKHMX HasBHUX 3acO0IB,
30KpemMa MpereAeHTYy, Tpaaullli, IOPUIUYHUX TEKCTIB, COLIAJBHOI MOJITUKH,
BIJIMOBJISIFOUUCH TPU I[bOMY Bil OyAb-SKUX CHpOO 3a0€3MeuuTH TEOPEeTUUHI
MiJICTaBU JJIsl KOHCTUTYLIMHOTO TipaBa [ 144, p.1332.]. K.B. Xanuic ctBepaxye, 1o
nmparmMaTu3M — 1€ HacaMIiepell YCBIAOMIJIEHHSI TOro, IO OyJb-II0 I[IJIKOBHUTO
3aJIEKUTh Bl HAIIOi TOYKH 30pY, TOX Hallle pO3yMIHHS MO3ULII 1HIIUX YaCTO € HE
OUIbIIIE HIXK CIIPOOOI0 PEKOHCTPYKIIIT TOUKHU 30pY, 3 SIKOI 111 1HII CIPUUMAIOTh peul
ta noxii [187, p. 595], a JI. [larTepcon — 110 i€ peanicTUUHE BU3HAHHS TOTO, IO
METaTEeOPETUYHI NMOIIYKH ICTHHH HE MOXYTh OyTH OOIpyHTOBaHI 3 (p110COPCHKHUX
no3utli [214, p. 996]; C.[. CmiT nuiiie, 1m0 1€ BUXOJOIICHE TEOPETU3YBAHHS HE
Mpo T€, YOro aJBOKATH Ta CY/JIl HE 3HAIOTh, X04a MaJIk O 3HATH, a PO pedl, y sIKi
BOHHU BXK€ rOTOBI BIPUTH, OJTHAK HE 3[IaTHI 3aCTOCYBaTH Ha mpaktuili [245, p. 411],
a P.Ilo3Hep — 1m0 1e KOHKpETHUH, imeorpadiuyHuii morisa Ha mpobiiemu, Oe3
UTIO31M1  3arajJlbHOr0  TEOpPETHU3YBaHHS, 3  YCBLAOMJIEHHSM  OOMEXEHOCTI
Mi3HaBaJIbHUX MOXJIMBOCTEH JIOJUHU, TPYAHOLIIB CIHIJKYBAHHS MIXK KYJbTypaMH,

HEJIOCSKHOCTI «1cTuHU» [223, p. 465]; C. ®im A0TpUMYy€eThCsl TO3UIILI, 3T1THO 3
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SAKOI0 IOpUJMYHA MPAKTHKA HE 0a3yeTbCsl Ha MEBHOMY KOMILJIEKCI HEHMOPYITHUX
NPUHIUIIB ab0 X HAa TOMY YM IHIIOMY HENOrPIIIMMOMY YU IMIEPCOHAIbHOMY
Metoai [146, p. 1464]. P. YopHep Ha3uBa€e mnparMatu3sM CyTO aMEpPUKAHCHKUM
¢dutocopcbkuM  HampsiMoM, 3anovatkoBaHuM Y. Ilipcom Ta B. [IxeiiMcom,
po3BuHyTUM /Jl. JIpt01 if HENOAaBHO rajgbBaHizoBaHUM P. PopTi, sKuil IrpyHTy€ThCS
MepeI0BCIM Ha 3aCTOCYBaHHI MPUHIUITY PEISTUBI3MY IIOJ0 KAaTeropid iCTUHU Ta
ciupaBennuBocti [260, p.537]; M. JlybaH — eKJIEKTUYHUM NPOTECTOM MPOTHU
€CEHIIATICTCHKOr0 a00 KOHLENTYaliCTChKOro ¢GopMaiizMy, CHOpsIMOBAaHMM Ha
JIOCSITHEHHS PEaJbHOTO Pe3ysbTaTy B pEalbHOMY ICTOPUYHOMY KOHTEKCTI 0e3
HaJIMIPHOTO T€OpeTU3yBaHHs M aOctparyBanHs [205, p. 44]. P. I1o3Hep akieHTye
yBary Ha CXWJIbHOCTI MPAarMaTUCTIB Oy lyBaTu CBOI JAISJIbHICHI CTpaTerii Ha (hakTax
1 Hac/liIKax Ha MPOTUBAry KOHIENTYyaji3alii, y3arajJbHEHHSAM, aBTOpUTETaM ado
IUIACKUM TaciiaM, 10 BIAOOPaKkaroTh Ty YW 1HILY MOpajibHY, IPABOBY 1 MOJITUYHY
TEOPIt0, KOJU MPOMOHYIOTHCS JUIsl MPUUHATTSA PIllIEeHb Y MPaBOBOMY Ipoiieci [223,
p. 3]; M.Jlx. Jlid — Ha iX reHeTUYHUX 3B’S3Kax 13 Tpaauiiero (inocodchkoro
CKENTHUIU3MY, [0 CATa€E KOPIHHSAMH aXK y JAaBHbOrpelbKy codictuky [201, p. 73].
[Iparmatusm, Ha gymky B.JIx. YiBepa, € ¢pi10ocodpCchbKuM 3aCTEPEKEHHSM, 3T1AHO 3
SKUM HaJMIpHA BIAJIAHICTh T€OPii MOKe OyTH HE MEHII PYWUHIBHOO 1 O€3MUIIHOIO,
HDK BUIJIAHICTh TpagulliHOMY MpaBoBoMy QopmanizmMoBi [265, p.4], a
MPOTUCTABUTH I[bOMY MO>KHA IIPUHIIUIIOBO €KJIEKTUYHY i CAMOKPUTUYHY MO3UIIIIO
K 1010 TEOPETUYHOI CUCTEMH, TAK 1 O METOAOJOTIUHUX MiAXO/IB, MOOYAOBaHY
Ha BU3HAHHI MHOXXMHHOCTI CTOXaCTUYHUX «ICTUH» Ta «3HAY€HbY, 110 3POCTAIOTH
Ha IPYHTI KOHKPETHOIO JIOCBiAY, a HE Ha Bipi B a0CONIOTHI a00 PyHIaMeHTaIbHI
ICTUHHM, a TaKOXX HAMara€eTbCsi YHUKATU PI3KUX AUXOTOMIA Ta OJHOBUMIPHHX
OI[IHOK 3aBJSKU EKCIUNIMUTHIA IHKOpHoOpalii JeMOKpPaTUYHUX I[IHHOCTEH 5K Y
Oe3mocepeiHl HACHIAKKA TOJITAYHOI Ta MPaBOBOi MISJIBHOCTI, TaK 1 B METOMH,
SKUMH 1151 AISUTbHICTH KepyeThes [241, p.157].
Sk 7nerko mnepecBiAUYUTHUCS, OUIBIIICTh HAaBEACHUX BHINE BHU3HAYEHb €
€KCKJIFO3UBHUMH, HETaTUBICTCBKUMHU Yy CBOill OCHOB1 (32 BHHATKOM Xi0a IO

IUTIOpai3My JTyMOK Ta J€MOKpaTu3allii Npoleaypu NPUUHATTA PIlIeHb), Y HUX
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MIJIKPECIIOIOTHCSL K «METOAOJIOTIYHI YECHOTH» TaKli XapaKTepPUCTUKHU SIK
KOPUHIUIIOBA  OE3NMPUHIIMIHICTEY,  aHTU(YHIaMEHTalII3M,  BiAMOBa  BIJ
TEOPETU3YBaHHS, aHTUKOHIIENTYyalli3M, aHTU(OpPMali3M, €KJIEKTU3M, PESTUBI3M,
CKENTHUIM3M, THOCEOJOTIYHUI Cy0’ €KTUBI3M, 1eorpadizM, KOHTEKCTyali3M,
IHCTpYMEHTAJII3M 1 BOJHOYAC OO0 €KTUBICTCHKUN amopali3M, amojiTu3M, a
3pEIITOI0 — «AHTUIOPUAN3MY, IO camMe CcOOOK CTaBUTh MiJ BEJIHUKE CYMHIB
MPaBOMIPHICTh iCHYBaHHS (iiocodii mpaBa y Mexax MparMaTuCTChKOro MiAXOMy,
TPaKTOBaHOTO y Takuil croci0. 3a ominkoro C. Xaak, 1y ¢inocodii mpasa 30kpema,
1 B IPOBIJHUX 3araibHOP1I0COPCHKUX AUCKYypCcax y 3aXiJiHii JiTepaTypi OCTaHHIM
4acoM 3eOUIBIIOr0 CIOCTEPIraeThCs, Ha >Kallb, ab0 ByJbrapusailis, ado CyTo
IHCTpyMEHTaJIbHE  BUKOPUCTAHHS  OKPEMHX  AaCHEKTIB  MparMaTUCTChKOI
METOJI0JIOTIi, a TOJOBHUM madoc «IparMaTUCTCHKOTO PEHECAHCY», SK 1€ He
MPUKPO, MOJIATa€ B TOMY, 110, TOIPHU BCIO PI3HOMAHITHICTh, OUIBIIICTh (HABITH 1
BIJIHOCHO CBDXKHX) Mpallb, MPUCBIYEHUX MPOOJIEMATHUIll TPAaBOBOTO MparMaTusmy,
B1I3HAYAIOTHCA SICKPABO BUPAKECHOIO HEIOBIPOIO, SKIIO HE BIABEPTOIO BOPOKICTIO
no mpaBoBoi Teopii [174, p.7]: Tak, Il. ATiiis nucaB, IO MparMaTu3M €
«3arajbHUM BHUPAXEHHSM BiApasu 10 TeopetusyBaHHs» [133]; T. I'peit
CTBEp/KYyBaB, 1[0  MparMaTu3M €  BHSIBOM  «CBOOOIM  BiJl  TIpixa
TeopetuszyBaHHs» [154, p. 1569]; 3rigHo x 3 ekcruiikaiiero P.Iloznepa (kotpuii
npoaoBxye JmiHII0 P.Popti), mparmatu3m ¢QyHIyeThCS HaA 3aCHOBKAX, IO
«MOpaJibHi, TOJITUYHI 1 TPABOBI TEOPii MAIOTh LIHHICTD JIMIIIE PUTOPUUHHUX BIIPAB,
a He dumocodiin [223, p.12] (monpaBaa, e OyJd0 HAMUCAaHO B KOHTEKCTI
XapaKTepUCTUKU «MOOYyTOBOTO MparMatusMy», ane y mnpansgx [lo3Hepa He
MPOBOAUTHCA  CHELIANIBHOTO  PO3PI3HEHHS MIXK TMOHATTSIMU  MIparMaTu3My
«100yTOBOTO» U «(P110COPCHKOTO»).

C. Xaak BBaka€e, 110 TaKe CTABJICHHS JI0 MOHITTS NparMaTU3My BHSBIISE
oHaliMeHIle Bl CIA0UHU: MO-TepIIe, MPABOBUIN 3HAYEHHEBUI KOHTEKCT TEPMiHA
BIJIOKPEMITIOETbCST  BiJ HMoro (QiaocopchbKuUX KOHOTAIliM, 110 YCKJIATHIOE
KOMYHIKaIlit0 MK Gu10codi€r0 1 MPaBOM SIK KOTHITUBHUMU cepaMu COI1aJIbHOIO

OyTTS, a, MO-APYyTe, BIICYTHICTh CUCTEMHOTO CIIPUUHATTS (JEHOMEHA MparMaTu3My
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y unocodii NOpoaKye BENHMKY ITyTAHWHY, 110 3BOAUTH HAHIBELb JAUCKYPCHUBHY
miHHICTh Takux Aedininii. Taki aBropu sk I1. Atiits, C. HIuinep ta [. [Hrpam
BOYEBH/Ib BUKOPUCTOBYIOTH CIOBO «IparMaTu3mM» y HOro OpAUHApHO-
nodyroBomy, a He Yy (uiocopcekoMmy ceHnci; Y. Jlitep HaATO CBOEPIAHO
IHTEepIpeTye ceHCc xapaktepucTuku, HagaHoi O.B. XomMmcom mpaBy, — SK Takoi
co01 CKapOHMIIl OJKPOBEHL a00 MPOTETUYHHUX BHUCIOBIIOBAaHbL IOJ0 TOTO, SKi
pIlIEHHST MalTh NPUUMATH CY[JI, 10 MEBHOK MIpOI Harajaye MNPUHIIUIOBO
a0bcTparoBaHui BiJl COIIAJBHO-IPAKTUYHOTO Ta JIHIBICTUYHO-IIPArMaTUYHOIO
KOHTEKCTIB MIAX1J 0 MOBHUX (peHOMEHIB y Mexkax cemioiorii @. ne Coccropa ta
roro nocnigoBuukiB; T. I'peit, P. Ilo3nep Tta b. Tamanaxa po0isiTh BUCHOBOK, IO
MPaBOBUIl MparMaTU3M MOBUHEH HOCUTU AHTUTECOPETHUUHHMI XapakTep TUIbKU Ha
TiM MiACTaB1, 110 BiH HAYEOTO CHPSIMOBAHUM MEPEIOBCIM MPOTU €CEHIATICTChKOI
ycTtaHoBKku Touio [174, p. 9].

VY Takiii CTIMKIM yCTaHOBLI Ha BIAMOBY BiJ TEOpPETHU3yBaHHS BOAYAETHCS
MeBHA 1POHIA, SKIIO 3BAXKUTH Ha BreBHeHICTh O.B. XonMca B ToMy, 1110 MU MaEMO
CKopile rocTpuil nediuut Teopii y cdepi mpasa, HiXK 1i Haanmumok. [le cxoxe 3
JIOCUTh JIETKOBaXXHUM TBep/ukeHHSIM P. PopTi, 3rimHo 3 SIKUM MparMaTUCTH
JyMaloTh, IO «ICTUHA — 1€ HE 30BCIM T€, 4Oro ciaij 0yJio O O4iKyBaTH K MpeaMeT
npuBabnuBoi Teopii» [233, p. xiii], Ha T 3ycuis Y. Ilipca, B. Ixeiimca 1 1. J{ptoi
10/10 PO3POOKK TeMaTUKH 3HaUYeHHS iIcTUHU. TyT PopTi B ueproBuit pa3 10BOJIUTb,
[0 HE JIUIIE KapToMa Ha3uBaB ceOe Ji0epaabHUM MOCTMOJIEPHICTOM, & TOMY Ma€e
JEII0 OMOCEePEAKOBAHE BITHOIIEHHS 10 TParMaTu3My siK TaKoro.

Ha tBepae mepekonanns C. Xaak, HasgBHICTh TAaKOI'O0 IMIMPOKOrO CHEKTpa
IHTepIpeTaliil MparMaTUCTCHhKUX MAKCUM JI0 iX Maike MOBHOI HEBII3HAHHOCTI
KpH€ B cO01 MaJIO MPAKTUYHOTO (TOOTO BIacCHE MParMaTUCTChKOr0) 3UCKY, 1 HE TaK
yepe3 OaHallbHY HemoBary 10 icTopii ¢putocodChKoil JyMKH, 110 JETKO BUSBISETHCA
B TaKUX pEIHTEpIpeTalisX, K — 1 e HabaraTo BaXKJIUBIIIE — 4Yepe3 Te, IIO
KJIACUYHA MpParMaTUCTChKa TPaIullisl 3ajJUIIA€TbCs JyXKe OaraTUM JIKEperIoM
¢dinocodebkoro HaTxHeHHs. Jlo Takux 3100yTkiB Xaak BiAHOCHUTH, 30KpeMa,

3anpornonoBane Y. [lipcoM po3pi3HEHHS MIDX TCEBIO-AOCHIKEHHSIM, a0o
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(hanblIMBUM apryMEHTYBaHHIM, 1 peanbHicTio [175, pp. 188-208], iforo konmenii
KPUTHYHOTO 370poBoro riy3ny [160; 165, pp. 123-126; 166, pp. 9-33] i
«HaykoBoi Metapizuku» [181, pp. 29-43], a Takox pEryJsITUBHUN NPUHIUII
«cunexizmy» [170, pp. 79-94] tomuo.

Ane HaWrojoBHINIE, MOXJIHWBO, moyisirac B HamaranHsax Y. Ilipca
MIJKPECIUTH CIElialbHUNA XapakTep MOro METOJO0JIOTIYHOI YCTaHOBKH, IPO IO
CBIIYUTH PETENIbHICTD, 13 AKOIO BIH MiAOMpPAB TEPMIHOJOTIUHI BapiaHTH ISl HOTO
MO3HAYEHHs, 1 B3arajl Horo MpHUCKIIUIMBA yBara J0 NHUTaHb TepmiHoJorii. 1905
POKY BIH 3ampoNOHYBaB TEPMIH «IparMaTULU3M», BUKOPUCTABIIH JOCTATHBHO
OCOpYKHY, Ha HOTro AYMKY, CIIOBECHY KOHCTPYKIIi}0, a0u 3amoOirTv CHOKycCl ii
3alO3WYEHHS 1HIIMMHM aBTOPAaMH, MAal4M CBO€ID METOJOJIOTIYHOIO METOIO
MPOJEMOHCTPYBAaTH, IO MOro MNparMaTUIU3M € cheuu(@iyHuM HampsMom ado
OKPEMUM BapiaHTOM Yy OIbII 3arajbHIA Tedil MiJ Ha3BOI «IParMaTU3M.
Bonnouac Y. Ilipc xapakTepuszyBaB NparMaTULIU3M SIK TEBHY (OpMY «IIporie-
no3utuBizmMy» [182, p.27] (Big nar. prope — «OIU3BKO», «HOPSI», abo X
Mapano3uTUBI3MY, SIKIO BXKUTHU T'PELbKUNA aHAJOT 1OTO CJI0OBA), 3a3HAYUBIIIHU, 110
pO3MISAAlOUNd TMparMaTUlM3M y I[IUPHIOMY KOHTEKCTI, MOXKHA BHSIBUTH WOTO
CXOXICTh y 3aCaJJHUUUX MOJOXKEHHSIX J0 nepBUHHOTO no3utusizMy O. Konra 13
HOro Mo€HaHHAM «3J0POBOT0 TEOPETHUUHOIO CKENTUIM3MY» (MEPENIOBCIM, IIOA0
MeTadizukn) 13 magocom 00’ €KTUBIZMY, EMIIPUYHOI IOCTOBIPHOCTI ¥ MPaKTUYHOI
KOPUCHOCTI 3HaHb, 300yTHX y OyIb-akux cdepax OyTTS — BII HOPUPOIHOI JO
coIliajpbHOI (Taka moBara Ta yBara J0 MaJlo He mepuioro ¢igocoda 3 0a30BOIO
MOJITEXHIYHOKO OCBITOIO BUTJISJIA€ IIJIKOM OpPraHIvHO, BpaxoByrouH, 1o cam Ilipc
OoTpUMaB OJIMCKYYY MIJTOTOBKY B TAKUX rajay3sX 3HAHHS, SIK MaTeMaTHKa, XiMis,
reojie3isd, acTpOHOMIis Ta 1H.); 1€ BIUTTS HOBOTO HamNpsAMy B pIUMIIE
(bu10c0dCHKOTO MO3UTUBI3MY HA/IaBaJI0 oMY I1i€ OUIbII CHEIIAIbHOTO 3HAUYCHHS U
Majgo O OOMEXHUTH TOMYJICTChKI CHEKYJIIOBAHHS Ha TEMY IIOBEPXHEBOIO
nparmatu3my. Hapemri, 1ne paBamo Y. Ilipcy 3mory akieHTyBaTh OJHY 3
KJIIFOUOBHX TeM CBO€i ¢itocodii — CIIEHTU3M, a caM METOJ — SK 3aci0 HagaHHS

¢dbutocopcbkOMy IHCKYpPCY HAyKOBOTO Xapakrtepy. [Ipu 1bOMy BaKIIKMBO
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BpaxoBYyBaTH, 10 Mpolec ciientusanii ginocodii He o3nayas s Y. [lipca, mo
¢dutocodu MaroTh HEpeKafaTh MOCHIAHUIBKY PYTHUHY ¥ BIJIMOBIAAJIBHICTH 3a ii
pe3yibTaTH Ha «CHEllalbHI» Hayku ab0o * MaBIyBaTH METOJIU CHELlaJbHUX,
MaTeMaTUYHO-TIPUPOJHUYUX JUCIUIUTIH 1 3alpoBaJKyBaTH EKCIIEPUMEHTH SIK
0a30By (hopMy OCHITHULIBKOT AISIBHOCTI. SIK BiIOMO, cTapiii, MeTadi3uuHii, adbo
«CceMIHapchKi», (inocodii abo miTepaTypHO-IrpoBUM GoOpMaM OCMHCICHHS
nificHoCTI (Ha KmTanT «rymaHidmy» Buiesraganoro @.K.C. lunnepa) Y. [lipc
MPOTUCTABIAB  «ji1abopatopHy (dinocodito», TOOTO 0COOIUBY MOJATBHICTD
EMITIPUYHOTO Mi3HABaJbHOIO TIPOIIECY, OCHOBOKO SIKOTO € HE TMOBEPXHEBI W
BIZIHOCHO MPOCTI (PaKkTU HATYpaJICTUUYHHUX CIIOCTEPEKEHb Ta EKCIEPUMEHTIB, a
OuIbII rIMOOKa 1 HEOUEBUAHA KUTTEBA PEATBHICTh Y TOMY BUIJIA, B SIKOMY BOHA
NpornoHye cebe Oylb-aKiid JOpOochiid TCHUXIYHO 3J0pOBid, PO3BAXKIUBIM
monudi [182, p.28]. BiagMiHHICTH K€ BiJ MOBCSKIEHHOI PO3BAXKIUBOCTI Mae
MOJISITaTH HAWMepIlle B «ETUIl TEPMIHOJIOTI», y BUKOPHUCTaHHI CHEI[1aJbHOIO
(OpMaIbHOTO JIEKCUKOHY $K TEXHIYHOrOo 3aco0y 3HAKOBOI KOMYHIKamii. 3a
[TipcoM, Oyab-IKUN AOCTITHUIIBKUIM MPOIEC € CUMBOJIIYHOK JISUIBHICTIO U TOMY
pernpe3eHTye cedbe B 3HAKOBIA (Qopmi, a 3 PO3BUTKOM JOCIIAHUIILKOTO IMPOIECY
3pocTtae moTpeda B TOYHOCTI (HAraga€eMo, IO TOYHICTh «IPOIE-MIOMEPETHUK
[Tipca O. KoHT BBakaB OJHUM 13 ONOPHUX KPUTEPIiB MO3UTUBHOTO 3HAHHS):
3arajibHa, apTUKYJbOBaHa B MNPHUOJU3HUX KOHTYpax i1es Moxe OyTu m00poro
BIIMPABHOIO TOYKOIO, ajie JHIIe Ha camMoMy TMOYaTKy, a 3 pO3rOpTaHHSIM
JOCIIIHUI[LKOTO TPOILleCy BOHA NOTpeOye Bce OUIBIIOr0 TNPOSICHEHHS I
cnenudikalli, a 1e, CBOE UYEpProro, HaBPsJ YU MOXIMBO Oe3 cmiBmpaili, 0e3
KOMYHIKaIlli MiX JOCHIIHUKAMH, MOXJIUBICTh JK€ KOMYHIKAIli fAK TaKoi
3a0e3MeuyeThCs 3aB/ASKU CIHUIbHIM TEPMIHOJOTIUHIN 0a3il (y UUX 3ayBa)K€HHSIX
MOXHa T00AUUTH 3acajd «CUMBOJIYHOTO I1HTEPAKI[IOHI3MY» II€ OJHOIO
BHUJIATHOTO MpEJICTaBHUKA KjaacuyHoro mparmatusmy — JDx.I'. Mina). Boanouac
HayKOBE JOCIIJKEHHs Tepeadadae HaOUIbIl MUCIUMY CBOOOMY MHCIECHHS, IO
3YMOBJIIO€ TIOCUJIAHHSI Ha MpUMaT pPallOHATBHOTO B KOHTEKCTI BUPOOJIEHHS

KOHBEHIIMHOI TEpMIHOJOTIYHOI 0a3u, TOOTO BU3HAHHS TNI€peBard MPUHIIUIIIB
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palioHani3My Haj JIIOAChKOW ToBemiHkoro [182, p.28]. Opnak BuMora
panioHanizaiii 3HA4YeHHS CJIOBa B3arail 1 crneuudiyHOro TepMiHAa 30KpeMa He
O3HA4Ya€e MPHUCBOEHHA IM SKOIOCh YCTAJIEHOIO0 aOCTPAKTHOIO «CEHCY» Y JIycl
BueHHs ®pere npo «ceHc 1 3HadeHHs» [119, c. 220-246]. Hnsa Y. Ilipca moBa,
JEKCUKOH, 30KpeMa JIEKCUKOH HAayKH, € TEBHOK OPraHiYHOK CYTHICTIO, WIO
aJanTyeThCsA JO HOBHUX MOTPEO 1 HOBOT'O 3HAHHS; BiH 3aBXIU TOHKO BIYYyBaB, IO
3HAUEHHA — 1I€ HEe IIOCh CTAaTU4HE, 110 OyIb-fKa MOBa MOCTIMHO 3MIHIOEThCA U
PO3BUBAETHCS, @ CJIOBA MOCTYNOBO HAOyBalOTh HOBHX 3HAYEHHEBUX BIATIHKIB 1
BUMNPOMIHIOIOTh HOBI KOHOTaIlli, BHACIIJOK YOro JIOJA ¥ CJI0Ba «B3a€EMHO
HABYaIOTh OJIHE OJHOTO», a BIJTAaK HAHOUIbLI yHIBEpCajbHI i 30aradeHi 3MiCTOM
MOHATTS. TOCTYNOBO HAOYyBalOTh BCE OUIBIN IIHPOKOTO CEHCY, YTOUHEHHS SIKOTO
noTpedye HabaraTo TraMOIIOl Koomepalii 3yCHiib TMOPIBHSHO 3 IOBEPXHEBO
MNPOCTUMU W HOH-AUCKYPCUBHUMHU TMOHATTSIMU a00 HaBiTh Mi(OJIOTIYHUMHU
MOHATTAMH-00pa3zamu [179, p. 19.]. Ane ckmagHoOII, MOB’sA3aHI 31 3POCTAHHSAM
3HAY€HHs, HiKoJIM He crnioHykanu Y. Ilipca 10 BHCIIOBIEHHS 11€i, fKa cTajla JTyKe
MOMYJISIPHOK HAMPUKIHI JBAALSITOTO CTONITTS: [0 BaplaOeNbHICTh 3HAYEHb
MepeTBOpUiIacsa Ha KaMiHb CIOTHKAHHS JIJIsi HAYKOBOI A1SUTBHOCTI, SIKa TEOPETUYHO
IPYHTY€TbCS Ha palioHani3Mi; HaBmaku, [lipc BOawae y 3pocTaHHI 3HAYEHHS
YUHHUK, 1[0 CIPUSIE MIPOrpecy HaAyKH, HEOOX1JHUM KOMIIOHEHTOM SKOI € po3po0Ka
KAaTeropi 1 MOHSATh, 110 JO3BOJMINA O aJeKBaTHO ONMUCYBaTH (DEHOMEHOJOTIYHY
cTpykTypy OyTtrsa. C. Xaak mnepekoHaHa, IO Take OayeHHs NPOOJIEeMaTUKU
3HAQ4YE€HHS, BU3HAHHS TOrO, 10 HAYKOBE JOCIHI)KEHHS MOXKE MaTH palliOHAJIbHY
OCHOBY HaBITh SIKIIIO BOHO 330BHI1 30BCIM MaJi0 CXOK€ Ha BIpaBy 3 (popManbHOI
JIOTIKH, € KJIIOYOBUM [Ji aJICKBATHOTO PO3YyMIHHSI MPOIIECIB MOSICHEHHS Ta
nependavyeHHs, 3HAYECHHS SKUX BAXKO TMEPEOI[IHUTH HE JIMIIE B HAayKOBO-
JOOCIITHULBKIN AISUIBHOCTI, aje i y NpaBOBOMY MPOLEC] MiJ 4ac OLIHKHU CYTI TI€i
YW 1HILIOI IOPUANYHOI CIIPaBU 1 BUHECEHHS CYJIOBOTO PIIICHHS SIK MEXaHi3My, IO
nependayae HAcHIOKU CBO€l N1i W y NEBHHUHM CHOCIO KOHCTPYHO€ MailOyTHIO
peanbHICTh Yepe3 MEXaHI3MHU IOPUAUYHOTO TMOMEpe/KaHHS 4Yu mokapaHHs [182,

p. 23].
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OpHak najieko He BCl 3MIHM M 3MIIICHHS 3HAYeHHS € Oa)kaHUMU, 3a3Haydae

C. Xaak, 6araTo 3 HUX BUKOHYIOTH JIECTPYKTHUBHY POJIb: HANPUKIAJ, Y BUMAJIKaX,
0 JEMOHCTPYIOTh 301IHEHHS, a He 30arayeHHs 3HA4YeHHs, depe3 XuOHe abo
HaaMipHe (B 000X BHUIAJKaX HEAJI€KBATHE) BUKOPUCTAHHS — aX JOKHU CIJIOBa
nepecTarTh B3araii 0ojal MOCh BUpaXaTH (Take 3HEIIHEHHS TOHSTh 1 CTUPAHHS
iXHIX 3HA4YeHb YW HE HAWYaCTIIIE CIOCTEPITa€ThCs B MOJITHYHIA TUIOMIMHI,
HaMpuUKIaa, WIOJ0 CIIB «IIPOTPECUBHUINY, «JIEMOKPATUUHUNY, «II0epaTbHUN,
«apaBoBuit» Ta 1H.). C.Xaak 13 ’kajeM KOHCTaTye, IO 1 B CY4YaCHOMY
¢dbutocodcbkOMy ITHUCKYpCl MOXKHA 3HAWTU MPUKIIAIU K 30aradeHHs # pO3BUTKY,
npo siki vnwocs y Y. Ilipca, Tak 1 30iAHeHHs W Jerpajaailii 3Hau€Hb, TPUUOMY
OCTaHH1 3HAWUTU 3HAYHO Jieriie: «MoBa ¢utocodii HUHI, 31a€ThCS, 3HAUHO OLIbIIE
CXOXKa Ha MOBY TOJITUKH, peknamMu abo PR-texHonoriif, HDX Ha MOBY
npupoaHuunx Hayk» [182, p.27]. HalisckpaBiliuMm NPUKIAIOM y HETaTUBHOMY
CEHCl € JI0JI CJIIOBOBXKHUTKY CaMOI'0 TEpPMIHA «IIparMaTU3M», KU HAaO0yB CTUIbKU
PI3HOMAHITHUX 1 HECYMICHHUX KOHOTAI[ld, 10 HOTO 3HAYEHHS PO3MOPOIIMIOCS
Maifke 0e3 MEepClNeKTUB Ha BIAHOBJIEHHS, OCOOJIMBO 4Yepe3 Te, 10 MparMaTu3M
aBysie co00r0 eauHy (uUIocodChbKy TpaAuIliio, 110 3apojauiiacs Oe3MocepeHbO Y
Cnonyuenux Illtatax 1 MOCTIMHO CHOKYIIA€ MOMYJIICTIB, 30KpeMa il Bia dinocodii,
a He JuIe BiJ TMOJITUKH, BHUKOPUCTOBYBAaTM HOro SK NEBHUA CHHOHIM
aMEpPUKAHCHKOI 1JICHTUYHOCTI, a 1I€, CBOEI) YEPror0, BUKIMKAE 3anepeyeHHs,
JOCUTh YacTO €MOTHMBHI W Majio OOIpyHTOBaHI, 3 OOKY THX, XTO HE € 3aIlEKIUM
MPUXUIBHUKOM aMEPUKAHCHKOTO CIOCO0Y KUTTS U BIAMOBIAHO aMEPUKAHCHKOIO
cnoco0y wmmucnenns. Tak camo, 3 Touku 3opy C.Xaak, cTepTi KOHTYpHU
PO3pI3HEHHA MDK TakUMHU (PYHIAMEHTAaIbHUMH MOHATTSIMHU SIK «O0’€KTHBHE» 1
«cyO’ekTuBHE» (1I€ aBTOpKa JEMOHCTPYE Y CBOIM KPUTHUI KOHIIEHINi
«o0’extuBHoro 3HaHHs» K. [lommepa [163]); mpoimuim dYepe3  BHCOKY
(GparMeHTalil0  3HAYEHHS, CEJIEKTUBHICTh  TPAaKTyBaHHS ¥  TyMaHHICTh
IHTepIpeTalii Taki MOHATTS K «PEIATHBIZM» 1 «peaizm» (PO KPUTUKY i cripoOy
BIIHOBJICHHS 3MICTy NOHSATH [177, pp. 34-49; 178, pp. 149-166; 94, c. 14-23]) Ta

1H. 31a€eThes, 1m0 (Hitocodr HAMONETIMBO POOIISTE came T€, MPOTH YOT0 3acTepiran
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ix Y. Ilipc: 3amicTh po3poOku ¢GopMaIbHOI TEpPMIHOJOTII, sika O mo30aBuiIa
«IIHUPOKO MHUCIAYUX» AaBTOPIB CHOKYCH 3alO3WYUTH 11X Y CBOiX TEKCTax,
EHEPriiiHu MOIYK NPUBAOIMBUX TEPMIHOJOTIUHUX SIPJIMKIB 3apajiy 3aIyUYEHHS 0
JaB CBOiX aJenTiB OUIbIIOl KUIBKOCTI JIOJI€H; 3aMiCTh BHKOPHCTAaHHS CIIIB,
3HAQUYEHHS SIKUX BAXKKO OyJle HEMPABUIBLHO 3PO3YMITH, OOUpPAHHS TEPMIHIB JOBOJI
O0arato3HayHUX M1 TOro, abu CKIAcTH BpakeHHS (GUIOCOPCHhKOT TIUOWHH.
3pemrTo 1e MPU3BOAUTH 10 CKJIaJaHHS HOBOI TpaaMIli, 0 € HACTYIHHUIICIO
«cemiHapcbkoi  ¢imocodiin»  abo  dimocodii B miTeparypHOMy  Iycl,
oxapaktepuzoBanoi Y. [lipcom, Tpanuiii «JIOCHIIPKEHHS B aKaJeMIYHOMY OYCi»
[182, p.29], sky C.Xaak Ha3UBae «ICEBJO0AKAJAEMIYHOIO» — uepe3 il
MEePEeBAHTAXKEHICTh TEPMIHAMH, 3aMO3WYEHUMH 3 TEXHIYHUX 1 NPUPOJHUUIUX
JUCLUILIIH 1 IOBUIBHO 1HTEPIPETOBAHUX, YepPe3 HAJAMIpPHE 3aXOIUJICHHS 1HIEKCAMU
IUTYBaHHS Ta IHIIMMU METOJIaMH BHYTPIIIHbOKOPIIOPATUBHOTO OI[IHIOBAHHS,
4Yepe3 PO3BUHYTY «KYJIbTYpY MJOCHIIHHUIIBKUX TPAHTIB», YEpPEe3 CaMOIOCTATHIO
CUCTEMY IOCWJIaHb Ha 1IMEHa, JaTH W CTOPIHKM HAyKOBHX Mpailb, CEpeld SKHUX
nepeBara BIJJA€ThCA HAMOUIBII CBDKUM BHUJAHHSIM Tepell OpUTIHATBHUMHU
TEKCTaMHU TOUIO.

Otxe, C. Xaak BIABEPTO BHUCIOBIIOE IIOHANMEHIIIE CKENTUIIM3M, SKIIO HE
MOBHY 3HEBary, O HOBITHIX cHpo0 mepeocMUclieHHs  (i1ocoPpChbKo-
MParMaTUCTChKO1 CMAIIMHU 1 3aKJIUKA€E A0 11 «OYUIIECHHS» BiJ 1€OJOTIYHHX, a
TOYHiIE — O0€31IeMHNX, Ha 11 IyMKY, HalllapyBaHb Cy4acCHOCTI, a MICIs IbOT0 — J0
BUKOPUCTAHHA TOTO0 €BPUCTUYHOTO Ta METOJOJOTIYHOIO MOTEHIaly, IIo
MICTUTBCSA y TMpalsixX KJIACHKIB, HAATO IIBUIKO MEPEBEACHUX B apXiB 1CTOPIi
¢dutocodebkoi gymku. OaHak (PpiaocoPpchbkuii JOpoOOK TUTAHIB MparMaTu3My Ha
kmrant Y. [lipca HemocTtaTHbO OyB MPUCTOCOBAHMI HHM CaMUM JO IPaBOBOi
npoOJieMaTUKH, OCKIIbKHM, MOMPH BCl HaMaraHHs JACKJIapyBaTH IMparMaTu3M siK
METOJI, a HE SIK TEOPit0, BOHU 30€piraroTh 3J€O1IBIIOTO 3araJbHOMETOAO0JIOTIYHHUIN
xapakTep, mpukiagom doro € te3a Y. Ilipca, 3riIHO 3 KO MOCTIMHO 3MIHIOBaHE
3Ha4YeHHs ciaig (GopMynroBaTH Tak, aOW HE BUKPUBUTU MOTO CYTHICTh, HE

CYyHpOBOJI’)KyBaHa >KOJHMUMHU MPAaKTUYHUMHU MOpajaMu, sSK caMe 30epiratv Ifto
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CYTHICTbh HEBUKPUBJIECHOIO.

[[lo6 crnomyuyuTH «OpPaKTHUUHY TEOPil0» MParMaTUCTIB 13 MPAKTHKOIO
MPaBOBOi peadbHOCTI ¥ mepeBecTd (Hi1oco(io y IMIOMKMHY MPABOBOTO IUCKYPCY
Xaak TpOMOHY€E 3BEPHYTHUCS II€ 10 OJHOTO IMEHi, 3 SIKMM MOB’s3aHl HepIi i
HalsicKpaBili cTopiHku icTopii mparmatusmy — O.B. Xonmca, koTpuil yciero
cBO€0 TMpodeciiiHO Kap’€por0 BUIATHOIO TMPAaBHUKA HEHaue JoJjielo OyB
MpU3HAYCHUH ISl BUKOHAHHS [IbOTO 3aBJaHHS.

Crocynku O.B. Xonmca 3 nmparMatu3MoM OyJid HENPOCTI ¥ HEOJAHO3HAYHI,
ajie TaK Yu 1HAKIIe BUCTYNAIM 11€HHO-METOOJOTTYHUM TJIOM YChOTO MOTO KUTTH.
Tak, O.B.Xoamc OyB uneHom Metadi3uduHoro kiayOy, KOJHMCKU KJIACHYHOI
MparMaTUCTChKO1 Tpaauii y dinocodii. Bin BiaBiayBaB nekinbka ek Y. [ipca
B Inctutyti Jlayenna (Lowell Institute) 1866 poky 3 kypcy «Jlorika Hayku Ta
IHIyKIis», a micas noBepHeHHs B. [xeliMca 3 €Bponu OpaB ydacTh y MHepIInX
30opax Meradizuunoro kiy0y. barato pokiB MmoToMy, 3rajayloud HpO BUTOKH
nparmatuzmy, Y. [lipc nucas, mo nany cyaai O.B. XonMmcy He Oyae HempueMHO
MOYYTH, 1110 WIEHU KJIyOy MUIIAIKCS MOro NpUCYTHICTIO B HboMy [171, p. 72].

[Ticns 3umu 1871-1872 pokiB O.B. XonMc HaueOTO BHUMNAB 13 KOJIEKTHUBY
0aThKiB-3aCHOBHUKIB MparMaTu3My 1 HIKOJHM O(IIHHO HE 11eHTU(IKYBaB ceOe sK
nparmaructa. JlificHo, konmu B. JkeliMc ynpoBajuB NPUHUMUIIM MpParMaTU3MYy Y
¢dinocodebky chepy, O.B. Xonmc, sk 1 6arato iHIIKUX YUTadiB, HE 0€3 TPYIHOIIIB
BIAPI3HAB MPAarMaTUCTChKUN Miaxia Bin «Oaxkanus Biputu» (Will to Believe) —
KOHIIETIIli, A0 SIKOi BIH CTaBUBCSl HACTIJILKM HETaTUBHO, 110 1908 poky B JUCTI A0
cepa Openepika I[lomnoka  BiAKMHYB 11 SIK  «KypHO3HUH  MpUKIAN
maxpaiictBa» [171, p. 73]. I Bce x taku O.B. XonMca nNpuiHATO BBa)KaTH OJIHUM
13 3aCHOBHUKIB 1 UUIBHUM TMPEJICTaBHUKOM MPAarMaTUCTCHKOrO HaMpsMy Y
dbinocodii mpaBa, 1 A7 1BOTO IIMCHO € JOCTaTHBO TMIJACTaB, aJPKE OCMHCICHHS
chepu mpaBa, BUKJIaJeHEe HUM Y mpali «3aranbHe npaBo» (Common Law), y #oro
HaiOub Bigomin kuu3l «Illnsx npaBa» (The Path of Law) 1896 poky, a Takox —
1, MOXJIMBO, MEPEJOBCIM — y HOro €KCHEepPTHUX CYJOBUX BHUCHOBKaX, fIKl BIH

BUHOCHB CIIOYATKy Ha mocajai cyaji mraTy Maccadycerc, a 3rofoM 1 Ha mocai
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cynnai Bepxosuoro Cyny Cnonyuenux lllTaTiB Amepuku, — BCtoy BiH 0€3yMOBHO,
3a omiHkoro C. Xaak, BUCTyHae sIK IparMaTUCT 1 3a CTUJIEM, 1 3a 3MICTOM
muciienss. J>xon Jlproi omyOmikyBaB «kpeao» ¢urocodii mpaBa, nucaB Ha TEMU
JOTIKM TpaBa, MPaBOBOI 1€ «KOPIMOPATUBHOI OCOOUCTOCT», CXBAJIbHO
BiAryKyBaBcs npo mnpaBoBuii emmipusm O.B. Xonmca; B. J[xkeiimMc nocunaBcs Ha
JUCKYCIT 13 3HAMOMUM HOMY «KOMIIETEHTHUM CYJIJICI0» 100 CYJIOBHX PIIIEHb, SIKi
JTOBOJIMJIOCS BUHOCHUTH Ha IMIACTaBl HEHaleXKHUX JoKa3iB (inadequate evidence —
«IK CKa3aB MEHI OJIMH JOCBIMYEHUU Cyans, JesAKi COpaBd BapTi TOro, adu
BUTPATUTH HA HUX OLIbIIE 4Yacy: BEJIUKHUM JIOCATHEHHSIM € PO3B’SI3aHHS TaKUX
CIpaB Ha MiJACTaBl 6yOb-sikoco mpuitHsATHOrO npuHmuny» [171, p.75]; Y. Ilipc
BUKOPUCTOBYBAaB METOJM 3MarajbHHUX MPABOBUX MPOLEIYP SIK KOHTPACTHE TJIO
BJIACHOTO  €MICTEMOJIOTIYHOTO  JUCKypcy. Alle Yy po3MaiToMy MpOCTOpi
nparmMaTtucTcbkoi  meropotorii  nume  O.B. XonMmc  3amucnioBaBcs  Haj
HaWrTUOMMMU ¥ HAWCKIAAHIIIMMU TUTAHHSIMU II0JI0 TPUPOJM IpaBa Ta HOro
MICLSI B CYCHUIBHOMY XHUTTI, TOMY CaM€ MOro TEKCTH CTalTh OCHOBOIO
«aBTEHTUYHOTO PEHECAHCY» KJIAaCMYHOI MParMaTUCTChKOi Tpaauilii, SKUAN
Hamaraetbes 3niicauTy C. Xaak: JAOCHIIXKyBaTh ¥ po3BUBATH cdepy IMPaBOBOIO
nparMaTu3My 1 B3arajii MOBepTaTH HOro B plyuUIIEe CHpaBiAl HAYKOBUX MIAXOIIB
HaWOUIBII JOIITFHO HA OCHOB1 HOBOT'O ITPOYMTAHHS KOHIIEIIII1 ITpaBa, po3po0IeHo1
O.B. XonMcoM ¥ TOMOBHEHOI i7ies MU KJIaCMYHOTO (h1JI0cO(CHKOro ImparMaTusmy,
10 JI0O3BOJIUTH PO3POOUTH 1HTEpIIpETalliiiHy cTparerito, y sikid XonmciB «lllmsax
npaBa» Ta IHIII TEKCTH 3JaTHI OyIyThb BHUBECTH TEOPETUKIB IpaBa Ha pPIBEHb
OadeHHs MPaBOBOI cpepu K TPaHI103HOTO KOMILJIEKCY MPABOBUX CUCTEM, KOXKHA 3
AKX Ma€ CBIA KOHKPETHUU MPOCTOPOBO-YACOBUU KOHTEKCT, a BCl BOHU Pa3oM — 3
OUIBbIIOI0 200 MEHLIOK MIPOK YCHIXY — MOXYTh 3aJ0BOJIBHATH PI3HOMAaHITHI
JOJCBKI MOTPeOU i po3B’A3yBaTH KOHQIIKTH, 10 HEMUHYYE BUHUKAIOTh y Oyab-
aKoMy cycnuibeTBi [171, p. 76].

Ha mizncraBl 1bOro CHHTE3Y KIJIACHMYHOI MPAarMaTUCTChKOI METOJIONOri Ta
CTUXIHHO ekjJeKkTuuHoi mnpaBoBoi Teopii O.B. Xonmca, koTpuii uepnas i3

nparMaTu3My JIMILIE Te, 0 0€3M0CepEeIHBO CTOCYBAIOCS MPABOBOT MPOOIEMATUKH,
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C.Xaak 1 po3poOiisie CBill «HEOKJIACMUYHHMI MPaBOBUU MparMaTu3zM» SK
meopemuyHe OCMHCIEHHS mpaBa (1 UM 3yMOBIIOETbCS 11 PI3KO KPUTHYHE
cTaBlieHHs 10 (inocodcrkoi mo3zuiii P. PopTi Ta pemtu cydyacHHX aBTOpIB 3 iX
yXKe TpagulIMfHUM HEXTYBaHHSM TEOPETUYHOI YCTAHOBKOIO), ajie 3 OJIHUM
3aCTEPEXKEHHSIM: TaKe TEOPETUYHE OCMUCIICHHS Ma€ OyTH «PO3MAITUM 1 THYUKHUM
(3arajom IUTFOPATICTUYHUM 1 BIJKPUTHUM) TUCKYPCOM IIOJ0 MPaBOBUX (DEHOMEHIB
— BiAMoBiAHO A0 imei B. JxkeliMca mpo mparMaTu3M SK MiAXiA, CIPSIMOBAHUN Ha
nibepanizaiito («ImoM’sIKIIEHHs») TeopeTuuHux mnoodynos [43, c.212]. C. Xaak
IPYHTY€ETBbCS TEPEJOBCIM Ha KOHUENTYyaJbHUX 3acajax, 3alpolOHOBAHMX
O.B. XonMcoM sIK BIyMJIMBUM MPAKTUKOM 3 IOPUCIPYACHIII BUCOKOTO PiBHS, IO
CIMpaBcs, OKpiM (yHJAaMEHTaTbHUX KaHTIBCHKO-TEreNIbTHCHbKUX 3aCHOBKIB, Ha
peambHU JOCBIJ 1 3JOPOBUM TIIy3J — MOXJIHMBO, JACHIO MPU3EMIICHHUH, aje TUM
caMUM ONMKYUHN JI0 )KUTTEBUX 1 COLIAIbHUX 3aMUTIB y cepl MpaBOBOi TyMKH. Y
3B’S13Ky 3 UMM BHHHMKA€ HEOOXIAHICTh Yy II€BHOMY OYMIIEHHI YCTaJIeHHUX
CTEpPEOTHUIIB IIOAO0 OCOOMCTOCTI ¥ TBOPUOi CHAIIIMHUA LBOTO CIIB3aCHOBHMKA
IIPaBOBOTO MparMaTu3My, Tak camo sIK 1 HO3ULIM 1HIIKUX aBTOPIB, U0 IPYHTYIOTHCA
Ha X HAJTO NMPUOJU3HUX, a MOJACKOIN W HE BIAMOBIIHUX AIMCHOCTI CTEPEOTHUIIAX.
Tomy BoHa 3anuiiae Ha nepudepii Taki acnexktu nparmatuszmy O.B. Xonmca, sk
«teopis nependaueHus» (prediction theory) a6o «reopis moranoi monunn» (bad
man theory), OCKIJIbKM BBa)Ka€ X HE 30BCIM CIPABEIMBO MPUMUCYBAHUMU 1IbOMY
aBTopoBi [171, pp. 86—87], ne morasaau O.B. Xonmca o0 Teopii nependadyeHHs i
Teopii MOraHoi JIOJAWHU MOJAIOTHCS SK E€BPUCTUYHUN I1HCTPYMEHT MPOBEICHHS
PO3pI3HEHHS MIXX MPABOM 1 MOPAJLIIO, 110 BUBOJUTH MPOOIEMATUKY 32 MEXKI CYTO
MPaBOBOr0 TMIAXO0AY), @ TaK0X OUIbII Cy4YacHUN CHUHKPETUYHUNA EKOHOMIKO-
MPaBOBUI MIAX1J, NEPIIONPOXIANEM YU «JIYXOBHUM MOMEPEIHUKOM» SIKOTO 3HOB-
Taku He 30BCIM KopekTHO BBaxaeTbcsi O.B. Xonmc (C. Xaak 3ayBaxye, IO
O.B. XonMc BOYeBHIIb HE MaB CyMHIBIB Yy TOMY, IIO PO3YyMIHHS €KOHOMIKH W
pELITH COLIaJbHUX HAyK BIJIrpae Ba)XJIMBY pOJIb Yy IPaBOBOMY IUCKYpCl, ajie B
Horo mpaimsx HEMOXJIMBO 3HAUTHM  CHIAIB  TOro  amMOITHO-3BEPXHBOTO,

«IMIIEP1aTiCTUYHOIOY» CTABJICHHS JI0 MpaBa Ha T 3400yTKIB €KOHOMIYHOI HAyKH,
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o HaOyBae 3HAYHOTO TMOIIMPEHHsS B cywacHiil mitepatypi [171, pp. 83-84].
Haromictes C Xaak mporoHye «IOHOBIIEHY» TEOPiI0 MpaBa — MOHOBJIEHY B TOMY
CEHCl, 10 BOHA I030aBJ€HA KOPCTKOTO TEOPETUYHOTO JETEPMIHI3MY U
€CEHILIAIICTCLKOr0  TpajuiioHanizMy. Takuil «1i0epanizoBanuily MiAXia 3
HEOOXiAHICTIO  mepeabavae  MeHHIy  QopMani3oBaHIiCTh  AediHimid i
KAaTeropiaJibHOro amapary, II0 MO€ CIOYaTKy BHKJIMKAaTH €QeKT IEBHOIrO
«KYJIbTYPHOTO HIOKY» (4M TO «TEOPETUYHOrO IIOKY») Y YHMTAuiB, IO 3BUKIHU J0
CTPYHKOI CTPYKTYPHOCTI il 4ITKOi METOJOJIOT14YHO1 BIIOPSIAKOBAHOCTI.

VY OauenHi C. Xaak OCHOBHUM HANpsAMOM MeEOPemudHo20 OCMUCTIEHHS MA€
OyTH, mo-mepiie, po3MaiTa MHOXXHUHHICTh IPABOBUX CHCTEM, BKIIOYEHUX Y
BEJIMYE3HUN MACHB COITIAJIbHUX B3a€MOJIIM, K1 MPUMHATO BBa)KaTH TaKHWMH, IO
HaJeXaTh /0 NpaBoBOI cepu CycnulbHOro OyTTS; MO-Apyre, €BOIIOLIA Ta
ajanTalisi JO-MPaBOBUX («IpeleTralibHUX»), TMPaBOBUX, «CyOMpaBOBUX» 1
«MOCTHPABOBUX» CUCTEM; MO-TPETE, AMHAMIKA 3MICTOBHOTO HAITOBHEHHS ITPABOBUX
KOHIIENTIB, MO-4€TBEpPTE, POJIb JIOTIKKM y cdepi mpaBa; mo-1’sTe, CKIAJHI
B3a€EMOCTOCYHKHM MIX MPaBOM, MOPAJI0 ¥ cycninbcTBOoM. JJisi peani3aiiii CBOE€i
muckypcuBHO1 crparerii C. Xaak cHuUpaeTbcsi Ha KUIbKa KIHOYOBUX  1]IeH
O.B. XonmMca, 3amumiaroyd 3a cOOOK0 MPAaBO «KOHTEKCTYaJIbHOI HEOOX1THOCTD»
3BEpTaHHA JI0 THUX YM 1HIIUX 1JIeH kiacukiB mparmatusmy — Y. Ilipca, B. Ixeiimca
ta /1. JIptoi.

Cnin 3ayBakWTH, 110, 3 OJAHOrO OOKy, miaxin, 3amponoHoBaHuit C. Xaak,
MPUHIIUIIOBO HE BIAPI3HIETHCSA BIJ MO3UIIA THUX aBTOPIB, KOTPUX BOHA, 1HOII
HEIQJHO, KPUTHUKY€ 3a T€, [0 BOHM HE 3MOIJU OINHPATHCS «IJIEUHOMY
HIETJIEHHIO» MOCTMOJIEPHICTCHKHUX 1 MOCTCTPYKTYPaNICTCHhKUX aBTOPIB HA KIITAJIT
M. ®yko abdo K. [deppiga ¥ migmanucst COKYCi MOCTMOAEPHICTCHKOTO OayeHHS
pPEaNbHOCTI SIK YOTrOCh MM030aBJIEHOT0 CTPYKTYpPHU Ta BHYTPIIIHBOI JIOTiKU. BoHa i
CIIpaBJll BUKOPHUCTOBYE METOJIOJNOTII0 «BIHUCYBaHHS» BIIACHUX IHTEpIpETalliid Y
«MEPIIOTEKCTU» KIACHKIB IparMaTu3My, SIKUM HAJA€ThCS 3HAYCHHS Mallo He
«apxunucbMay y ctui [eppiga, a ii BUMOra Mmoo «OYHUIIEHHS» KIACHUYHOI

MparMaTUCTChbKOI TpaAgullli B JOyCcl pEHECAaHCHOTO 3BEpHEHHS ad fontes
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peanizoBy€eThCsl HAUE€OTO B PyCil JEKOHCTPYKTUBICTCHKOI CTpATETrii MUCIEHHS TOTO
x Jleppina. A 3 iHIIOTO OOKY, ICHY€ HeOe3neKa BIaJAiHHs Y TPOTHIICKHY KPailHICTh
3aHAATO IIAHOOJMUBOTO CTABJIEHHS J0 aBTOPUTETIB 1 MEPIIOHKEPEN IparMaTu3My
SIK 10 CBOEPIAHOTO ratio scripta i IEPEeTBOPEHHS Ha TJII pEHECAHCHOI MOTHBAIIll Ha
Cy4acHUH aHaJor riocaTopiB n106u CepelHbOBIYYS 3 iX CBAIICHHUM MUCAHHSIM —
kojekcom FOcTtuniana. Ane Oarata epyauilis W BiacHl (uiocodcbki 3100yTKH
(uMMano Mipolw B Tally3siX €miCTeMOJIOTii Ta Jioriku) ao3BoistoTh C. Xaak
3aCTOCYBaTH JIEIIO IOCTMOJIEPHICTCbKE «OpPUTIHAJIbHE LUTYBaHHS» HE IS
HAaBEPHEHHSI B CXOJIACTUYHY €K3E€TeTHKy, a [Js pPO3pOOKH TMOBHOI[IHHOIO
aBTOPCHKOTO MIJIXOAY, OPIEHTOBAHOTO HA BUPOOJIEHHS METOJOJOTii OCMUCIEHHS
npaBa Ha4eOTO B AyCl KJIACMYHOI'O IparMatusMy, aje He B HOro «OyKBi»: CBO€
3aBJaHHS aBTOpka BOauyae He B TOMYy, II00 3ampoONOHYBaTH YEProBY
IIParMaTUuCTChbKy TEOPII0, a TEOPiK0 aJleKBAaTHY, LIUIICHY i ICTUHHY, HACKUIbKHU 1€
MoxuBo. [lo3utis C. Xaak 1 3aranom ¢irypa 1boro aBTopa Aa€ MiACTaBu IS ii
inenTudikamii He sk ¢iumocoda un Pinocoda mpapa, a cKopilie SIK «MyApeLs» B
TOMY ceHcl, sikuil Hajae upboMy noHATTIO O. KoxkeB, T00TO 3HakoBO1 (irypu q100u
«KIHIIS 1CTOPID», «XpaHuTeNs 3HaHH» [47, ¢. 397—401] — 3 Ti€ro BIAMIHHICTIO, IO
JUtst HeorerenbsiHI KoxkeBa «KiHelb 1ICTOpii» 03HaMEeHYBaBCs «KiHIEM (pinocodiin
3 odopmileHHAM Kiacu4dHoi (inmocodcebkoi cuctemu I'erems, a g C. Xaak BiH
O3Hauae, SK MOXXHA BIIEBHUTHUCS, «KIHEIb AaMEPUKAHCHKOI Qinocodiin 3

ohOpMJICHHSIM KJIACHYHOI MParMaTUCTCHKO1 TPaIUIIii.
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BucHoBku 10 po3ainy 1

1. IlputramanHi mnocTpagsHCbKOMY (Hi10cO(DCHKO-TPAaBOBOMY JTUCKYPCY
31€OUTBIIOr0 KJacMyHa W MOCTKJIACM4HAa (HE3Ba)KaloUu Ha CIpoOM BpaxyBaTu u
HaBITh ACHMUIIOBATH TOCTMOJEPHICTChKI CTpaTerii MUCIEHHsS) TEOpPEeTUYHI
YCTAHOBKHM, 110 TaK YW 1HAKIIE KOPEHSTHCS B YHIBEPCATICTCHKO-HOPMATUBHIM
KaHTIAHCHKO-TETENIBChKIN TpaauIlii PO3yMiHHS MpaBa, HE CHPUSIOTH AKTHUBHIM
KOMYHIKaIlli 3 MparMaTUCTCBKOIO B OCHOBI CBOill aHIJI0-aMEPUKAHCBHKOIO
TPaJUIII€l0 SIK y MpaBi Ta MPaBO3HABCTBI, Tak 1 y (inocodii, 30kpeMa ¢inocodii
MpaBa, y 3B’S3Ky 3 UMM HEOOXIJHO MOIIMOJIIOBATH BUBYEHHS MPAarMaTUCTCHKOIO
(b110c0dCHKO-TIPABOBOTO CTUIIO MUCIEHHS Y MOT0 BIACHOMY KOHTEKCTI, J10Jal0un
y Takuil croci0 MNPUHUUIIOBY HECYMICHICTh KJIACHYHOI YHIBEPCANICTCHKOI 1
MParMaTUCTChKO1 Mapaurm.

2.  Y3araJpHIOOYl TEOPETUYHI  JOCHI/DKEHHS  MIPaBOBUX  CHUCTEM,
perioHaNi30BaHUX 3 ypaXyBaHHSM 1 HAI[IOKYJIbTYpHOI crielu(iKu, 1 HA TOMOJOTii
(po3MexyBaHHs 3arajlbHOTO Ta IMBUILHOTO IpaBa), HEJOCTaTHHO BPaXOBYIOTH
HarajdbHI TOTPEOM Yy BHUBYEHHI PI3ZHOMAHITHUX (QOPM «IHTEPIETATBHOCTI» 1
(€eHOMEHOJIOTTYHOTO  PIBHS  MNPABOBOTO 1  HOPMATUBHOTO  IUTIOpATi3My
(«mmropanizMy B aiiy»). DinocochKo-TeOpeTudH1 OOIpyHTYBaHHs 1Jiei mpaBa 1
MPaBOBUX 1/Ie¥l, CHENIAJIbHO-IOPUANYHI JOCHIKEHHSI TOMOHIMIKM W TOMOJIOTIi
MPABOBOTO MOJISL y iX KOHKPETHO-IIPOCTOPOBOMY, CEMIOTUYHO-KYIbTYPOJIOTTHHOMY
1 COIIOJIOTIYHOMY acCMeKTaX, a TaKO0X CBOEPIHE «CYCHUIbHO-TIpodeciiiHe
0OTrOBOpPEHHs MPaBOBHX MpoOJieM MpakTHKaMH B raidy3l IpaBa BiI0yBalOThCA B
KOHIIENTyaJIbHOMY, (PaKTOJOTIYHOMY, (DOPMabHO-TEXHIYHOMY 1 HOPMATUBHOMY
(eTHYHOMY Ta aKCIOJIOTIYHOMY) BUMIpax, IO 3YMOBJIIOE ICHYBaHHS J1OCTaTHBO
pO3raidy’KeHOi CHUCTEMH M[IMUPOKUX METOJOJOTIUHMX MIAXOJIB aHAIITUYHOI,
EMITIPUYHOI Ta 0COOJIMBO HOPMATUBHOT IOPUCTIPYACHIIII.

3. II1 ocHOBHI MiAX0AX MarOTh MEHIIE 3B S3KIB 13 (P110cOPCHKO-TIPABOBUMU
3acajaMd MPAarMaTHUCTChKOI TMapagurMu, HDK 1€ 3a3BUYail BBAXKAETHCSH, 1

PO3BUBAIOTHCA 3arajioM y pycil BHYTPIIIHBO-KOPIOPATHUBHOI NEepeOyloBH B
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Hanpsimax Big I. Xapra po b. Tamanaxu, Big JI. Pom3a mo T. Ilorre, Bixg
€. bentama no II. Cinrepa Ta 1H., ajge BOHU HECHPOMOXHI 3a0€3MEUUTH
e(EeKTUBHOTO J1ajJoTy 3 IHIIUMH METOJOJIOTIYHUMH HampsiMamH, a TOJIOBHE — 3
MPABOBOIO PEAIBHICTIO, 1[0 CTa€ BCE OUIBII 1 OUIBIN CKIaAHO. [nes miropanizmy
JIYMOK, WO MEPEryKyeTbCs 3 IMIIEPATUBOM METOAOJOTIYHOrO IUIIOpali3My B
MOCTPaAsSHCHKINA (imocodii mpaBa, SK 3acBiAUy€ TOCBiJ, 30KpeMa, HOPMATUBHOI
opucnpyaenuii B CIIA, BusiBiase meBHI pusukd ab0 METOJI0JIOTIYHOIO
PO3IOPOIIICHHSI Ta BMOAAiHHA B CHPOILIEHUM EKJIEKTHU3M 3aMiCTh KOMIUJIEKCHOL
cucTeMatH3aniil, abo ’ METOMONOTIYHOrO CKENcUcy 3 OOKY aBTOPiB Ha KINTaJT
P. Popri.

4. Ha Tm NOpOTUCTOAHHS YHIBEpCali3My 1 KyJbTYPHOIO PEJSTUBI3MY B
1CTOpIi 3aX1JHOI CYCHIJIBbHO-IIPABOBOI JYMKH ITOCTYIOBO 3apPOJIKYETHCSI PO3yMIHHS
HEOOXITHOCTI BUPOOJIEHHS €KyMEHIYHO-IHTErpajibHOro0 MiAXOAY, ajie rio0ajabHO-
ryMaHICTUYHUM BUMIp (u10ocodyBaHHS 3 HOBOIO TOCTPOTOI) BUKPHUBAE KOJI31IO
MDK TEOpI€I0 1 MPaKkTHKOK, abo X MIDK «palliOHaJIbHUM BUIPABAAHHAMY 1
«TIpakTUYHUM BUCHOBKOM» (JK. MapiteH) 1 3acBimuye aediuut Teopii B ramysi
MpaBa, BUKJIMKAHOTO TEPEAOBCIM IOPUIUYHOIO Ta IOPUIAYHO-TIO3UTUBICTCHKOIO
MPU3EMJIEHICTIO OUIBIIOCTI TEOpi, a TaKOX MEBHY CXOXICTb METOJIOJOTTYHUX
CUTyallld y 3axXiHi} 1 BITYM3HSHIA TpaaMIlIsAX, HE3BAXKAIOYM Ha PO30DKHOCTI B
1IeHHUX BHUTOKAaX, OO0CS31 Ta TPUBAIOCTI JOCBiAY. Y TMpPOEKIii Ha aHrjo-
aMEpPUKAHCHKUHN TPYHT 1€ O3HA4Ya€ HEOOXIJHICTh MEPEOCMUCIECHHS €(PEKTUBHOCTI
BUKOPHUCTAHHS MParMaTUCTChKOI (11I0COPCHKO-MPABOBOT MapaJurMH 1 aKTUBHOTO
3acTocyBaHHsA (PI0COPCHKOrO 1HCTPYMEHTApi0 MJis PO3B’SI3aHHS PABOBHX
npo0bjieM Yy HOBOMY MpParMaTHUCTCHKOMY (HEOMpParMaTUCTChKOMY) MOMYCI,
3anponoHoBaHoMy Chro3aH Xaak.

5. Yce BHuIecKazaHE Mailke IMOBHICTIO CTOCY€TbCS W MparMaTu3My
MpaBOBOro, 10 cpopMyBaBcs Maike BOJHOYAC 3 KIACHUUYHUM (H110cOhCHKUM
HanpsiMoM. HaBiTh cepen cepiio3HUX aBTOPIB, [0 ACOIIIOIOTH Cce0E TaK UM 1HAKIIIE
3 nparmatusMoMm (P. Popti, P. Ilo3uep, P. JIBopkin, C. ®im Ta iH., 32 BUHATKOM

HEUYUCIIEHHUX TOCHIIOBHUKIB cormionorizmy FHO. 'aGepmaca), oiiHkH Horo



68
€BPUCTUYHOTO 1 MPAKTUYHOI'O TMOTEHIaly HEPIIKO BUSBIISIOTHCS 30BCIM HE
ONTHUMICTUYHUMH. Y MIACYMKY CIOCTEpPIra€ThCA HECTIUKMA OasaHc MIXK
HOHJMCKYPCHUBHOIO aJlanTaili€to 3acaj ¢GuiocodCcbKoro nparMaTtu3sMy mpaBHUKAMU
1 TEOPETUYHOI0 EKCHAHCIEI0 MParMaTUCTChKOTO AUCKYpCYy y cdepy mIpaBOBOi
pEeaTbHOCTI MiJl 3HAKOM KOH(IIKTY MK MEPEBAXXHO KAHTIAHCHKUMU KOHLEMIISIMU
MpaBa, 110 3aKPIMUIUCS B IOPUJIUYHIN NPAKTHIIL, 1 IPArMaTU3MOM SIK TEOPETUYHOIO
AIbTEPHATUBOIO KAHTIBCBKOMY aOCONIOTM3MY, pallOHANI3My, anpiopizMy Ta
IMIIEpaTUBI3MY.

6. KonnenryaibHO-TEOpETUUHI PO301XKHOCTI MiXK KaHTIAHCHKOIO TPAJIUIIIEI0
1 mparMaTu3MOM TMOYaCTH 3IJIaJKYIOThCA CHUIBHUMH MOMEHTaMu 000X
¢butocodChbKUX Mapajurm, Kl BUSBISIOTHCA, 30KpeMa, Y MPUHIIUII YHIBEpPCATI3ZMY
3HaHHSA B acmnekTi myOmiyHocTi Horo Bu3HaHHs (Y. Ilipc), kpuTtuuHoro madocy
MHUCJICHHS SIK 3alOPYKH HAyKOBOT'O Ta CYCHIIBHOTO MPOTpecy Ta HEOOX1IHOCTI
IIUPOKOTO  CYCHUIBHO-MOJMITUYHOTO  [1aJIoTy Ta AaKTUBHOI MPOCBITHUIIBKOI
HismbHOCTI Ayist Woro 3a0e3nedyenHs (/. [Jproi), ane mpu npoMy icHye HabaraTo
O1IbIIIe PO3XOMKEHD 3araIbHODIIOCOPCHKOT0, METOIOIOTTYHOTO Ta MOJITHYHOTO
XapakTepy, SKI B MOparMaTu3Mi MPOSIBUIMCA B TEHJIEHIIsAX (i1ocodCchbKOro
aHTudyHAaAMEHTaI3My Ta aHTuaormatusmy (B. Jxeilmc), emicTeMoJoriyHoro
KoHcekBeHI1anizmy  (B. Jlxxeiimc, ocobmuBo Y. Ilipc), eMepaKEeHTHOro
esomtomionismy  (B. Ixeiimc, [I. JIptoi), maTepiandi3oBaHOTO  pallioHATI3MY
(Y. ipc, P.Popti, IO.Poubepr-XonaToH), COIIOIOTIYHOTO MEPCIEKTUBIZMY
(Y. ipc, dx. I'. Min), nomituanoro nporpecusmy (mi3Hit B. Jxeitme, . Jlbtoi,
P. [To3nep, P. PopTi, K. Becr). Tak ineliHa po3MaiTICTh K HACHIOK IUIIOpATi3My
JIYMOK PO3MHBAE KPUTEPIl «CIMEMHOI CXOMXKOCT1» MParMaTUCTChbKUX KOHIICMIN Ta
MOPOJIKYE OaraTo HaMpsIMIB 3 MPUTAMAHHUMHU IM CEJIEKTUBHUM CTaBJICHHSM [0
¢dutocodcbkoro HagOaHHS TparMaTU3My 3arajioM, 1110 HEMUHYYE MO3HAYAEThCS Ha
crpo0ax MmoeaHaTH MPaBOBUI mparmMaTusM 3 (H110cohCHKUM.

7. DaxkTU4HI 3aCHOBHMKHM IIPABOBOT0 IparMaTu3My (xXoda cam TEpMiH
3’aBuBcA auie y 80-x pokax munynoro cronitta) O.B. Xonmce ta b. Kapno3zo, Ha

npoTuBary teoperukaM (Qinocodii mparmaTu3Mmy, Majld CBOIM 3aBJaHHSIM CaMmy
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(bu10c0dCHKO-TEOPETUUHY MPArMaTUCTChKY MapaJurMy BUKOPUCTATH HA MPAKTHUII
y TMparMaTU4yHii mnapaaurmMi ¥ BIANOBIAHO JO JIOTIKM €MICTEMOJOTTYHOTO
KOHCEKBEHI[IaNI3My MEPEriiTHYyTH 3MICT TakuxX (QyHAAMEHTaIbHUX IMOHATH SIK
«TIpaBO», «CBOOOMA», <JIOTOBIP», «BIACHICTH» TOIINO, 3BUIBHUBIIU 1X BiJ
MeTa(pi3uIHOr0 OpeoTy i aKIEHTYBABIIM NMPAKTHYHI MOKJIMBOCTI iX 3aCTOCYBaHHS
(O.B. XonMmc), a TakoK po3poOUTH alieKBaTHY THOCEOJIOTIYHO-IHTEPIpETALlIMHY
cucremy (b. Kapnozo).

8. OHak 3aXOIUIEHICTh CIPABEMIMBOK OOPOTHOOIO 13 3aCHIIISIM YCTaJCHUX
JIOTM, KPUTUKA HAJTO CaMOBJOBOJICHOI 1 CAMOJOCTaTHBHOI, «3aMapMypoBLIIOi» (3a
P. [To3HepoM) aMepuKaHCHKOI TMpPaBOBOi CHUCTEeMHM Ta BHUOIp Ha KOPHUCTH
MparMaTUCTChbKOI ~ MapaJiuTMM K  THOCEOJIOTIYHOI  YCTaHOBKH, a  HE
THOCEOJIOTTYHOTO TMOPSAKY, 3arajilbHOr0 HACTPOI, a HE KOMIUIEKTY YITKHX
iHerpykuiit go aii (P. I[Mozuep, C. @im, O. IlatTepcon, K. CancTin Ta iH.), 10BOJI
c1a00 MiAKPIILIIIOIOTHCS MO3UTUBHUMU PO3POOKAMH TEOPETUUHHUX MOJIENIe OLIbIII-
MEHIII YITKUX PO3B’s3aHb MpoOJeM, 10 € MEPEelIKOJIO Ui peanizamli ieaiiB
MPaBOCY /s Ta CIPABEUIMBOCTI B KOHKPETHIN IOPUANYHIN MpakTuill. ToMy mouryk
MPUHLNIIB, 1HTEPNPETOBAHUX Yy TMPArMaTUCTChKIM MapaaurMi, Ta JOTIYHOIO
amapaty, IO Y3roJLDKyBaBcs O 3 BHUMOraMHU E€MEPJKEHTHOrO JIETEPMIHI3MY,
3QJIMIIAETHCS OJHUM 13 OCHOBHUX IMUTAaHb Yy TMOPSAKY JEHHOMY IIPaBOBOIO
nparmMatu3mMy. OCHOBHOIO MpoOJEeMOI0 Teopli Ta MPAKTUKUH MPaBOBOIO
nparMaTu3sMy 1 JOHHMHI € HEY3rO/UKEHICTh MIDK TEOPETUYHOK EKCIAHCIEI0
MparMaTUCTChKOTO JUCKYpCYy y cdepy MNpaBoBOi peabHOCTI 1 HaMaraHHsSMHU
IOPUCTIB-MIPAKTUKIB ~ ajnantyBaTd  (Quiocodito  mparmMaTusMmy,  IMIUTILKUTHO
CHOUpPArYUCh Ha PLUI0COPCHKI 3aca i MOHI3MY Ta yHIBEpCalIi3My KaHTIAHCHKOTO B
OCHOBI CBO{M KIITANTY.

9. IlpuHnmnoBa 3acaJlHU4a HEBU3HAYEHICTb, MOCHAOJICHHS TpPaAUIIHHOT
JIHIAHO-JIOTIYHOI JUCUMIUIIHM MHCIEHHS, OajaHCyBaHHS MK JIOTIKOIO Ta
IHTYIL1€10, CEJIEKTUBHICTh Y 3aCTOCYBaHHI €JIEMEHTIB MParMaTUCTCHhKOI MapagurMu
30JIMKY€ CydyacHHI MPaBOBUU MparMaTusM 3 MOCTMOAEPHICTCHKOIO CBITOTJISITHOIO

YCTAHOBKOIO, 1III0 3arajoM BIJNOBIJA€ XapaKTepy Cy4acHOI HaJCKIaaHOI
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COIIIOKYJIBTYPHOI CUTYyallii, ajJe He JIEMOHCTPYE TOrO0 MPAKTUYHOTO 3HAYEHHS, Ha
SKOMY HaIoJSTalIi 3aCHOBHUKHM MParMaTUCTCHKOTO JTUCKYpCY, L0 HE MOIJIO HE
MIMTOBXHYTH (G110COPIB 3 UYITKOIW IUCIHMILUIIHOK MUCIEHHSI JI0 KPUTUYHOIO
nepersiAy i€l yCTaJIeHOI TEOPETUYHOI Tpadullli ¥ MOBEpPHEHHS A0 NEPBUHHUX
Jokepen mparmatusmy. [loyactu Taka kpuTuka syHana 3 0oky P. JIBopkiHa, a HUHI
rOJIOBHUM TIPEJACTAaBHUKOM I11€1 TeHIeHIIT BUCcTynae Chro3aH Xaak.

10. 3midicnenuit C. Xaak aHami3 MNOHATTA NparMaTU3My SK Tpaauilii
¢dbutocodcbkoi AyMKH 3arajoM W MpPaBOBOrO MparMaTu3My SIK CHEI[iaJbHOIO
BITaly>KE€HHsI TMParMaTUCTChKOI TeopeTusalii 4Yd NPOIYKTY TEOPETHUUHHUX
PO3pO0OK CIeIiadiCTIB-IIPaBHUKIB 30KpeMa JOBOAUTH, IO BOHO € CKJIATHUM 1
HEOJHO3HAYHHUM, MPO IO CBIAYUTH ICTOPIS HAPOIKEHHS CaMOro TepMiHa W
YOpOBaKEHHA Horo y Qinocodchkuil TUCKYypC 3 yciMa 3acTEpEeKEHHSAMH W
TEPMIHOJIOTTYHUMHU BapialiaMu («IPaKTUKATI3M», «IparMaTUIIU3MY, «IIpoIe-
MO3UTHUBI3M» TOII0) 3aCHOBHHUKIB Mparmatu3my. [lompu po3maiTicTs 1HTEpECiB
Y. ITipca, B. Ixeiimca, . Jproi, Jbx.I'.Miga, ixHI TOrIsSad — 3arajiom
XapaKTepU3ylThCsl BIAMOBOIO BIJl JOrMartu3dMy Ta (alblIUBUX JUXOTOMI,
AHTUAIPIOPU3MOM, «EKCIEPUMEHTAIbHUM €BOJIIOLIOHI3MOMY, alie Mpe3eHTallls
parMaTu3My He K 3aMKHEHOT i TOBEPIIEHOT TEOPETUYHOT CUCTEMH 13 «KOPITYCOM
parMaTUCTChbKUX 3aloBiJiel», a SK METOJy OCMHCIEHHS HOBOI CHUTyalli B
KyJbTYpHIA Ta COLIAJIBbHIM peanbHOCTI Majla HacliIKOM YUMajao po301LKHOCTEN
MDK BUJAAQTHUMHU MPEJICTABHUKAMU [[OT0 HanpsmMy ¢GitocodyBaHHS.

11. HeBu3HAYEHICTh TAKCOHOMIYHUX KPUTEPIiB Yepe3 BIJICYTHICTh €IUHOTO
CaHKI[IOHOBAHOT'O0 KOMIUJIEKCY 1JIel mpu3Besia 0 HAATO IMIMPOKUX IHTEpHpeTariin
CaMOro TMOHSTTS MparMatu3My, HOTo 3aBJaHb, METOJOJOTril TOIO — BIJI
penstuBicTcbkoro «rymanizmy» @.K.C. Illumnepa 1o kBa3inmocTMOIEepHICTCHKOIO
«HEOMParMaTU3My» P. Popri. Binbmricts HOBITHIX 1HTepIpeTalii
MparMaTUCTChbKOro  miAxony Takumu aTopamu  sik  P. Iloznep, C. ®im,
I1. Yepunenn, P. bpennom, JI. ®apoep, K.B. Xanmic, M. Ilarrepcon, C.JI. Cmir,
P. Yopuep, . JIyban, M.Jx. Jlip, B.Jx. YiBep, rpyHTYy€eThCS Ha €KCKIIO3UBHUX,

HETATUBHUX KPUTEPISIX MParMaTUCTChKOI 1eHTUdIKaIii — aHTU(yHIaMEeHTaIi3Mi,
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AHTUECEHINai3Ml, AHTUKOHUENTYyali3Mi, aHThudopMani3Mi, aHTUAOCOIIOTU3MI,
aHTUOO €KTUBI3MI ¥ 3pEIITOI AHTUIOPUIIU3MI 3 OCOOJMBUM HAarojocoM Ha
YIEPEHKEHOCT], SAKI0 HE BIABEPTIM BOPOXKOCTI IIOJ0 TEOPETU3YBaHHS Ta
OpI€EHTAII€I0 HA 3HATTS PyHAAMEHTAIbHOI Pi10cOPCHKOI MPOOIEMU ICTUHH.

12. Cepro3an Xaak TMepeKoHaHa, 10 HASBHICTh IITUPOKOrO0 CIEKTpa
IHTepIpeTaliil TparMaTUCTChbKUX MaKCHUM JI0 iX MailKe MOBHOI HEBIMI3HAHHOCTI,
Mo-Tepilie, CBIAYUTH NPO HEaJAeKBaTHE PO3YMIHHS 3HAYEHHS, SKE€ HaJaBaliu
KJIacuku mnparmatusMmy nutaHHsMm Teopii (O.B. Xomnmc) Tta ictunu (Y. Ilipc,
B. Ixetimc, [I. Aptoi), kpue y o001 Majgo MPaKTUYHOTO, TOOTO BIIacHE
IParMaTuCTChbKOT0, 3MICTY, @ TOMY OUIBIIICTh aBTOPCHKUX 1HTEPIIPETaLlid, IO CYTI,
€ HE HEONMparMaTUCTChbKUMH, a TMOCTIPAarMaTUCTCHbKUMH (TOOTO BEIUKOIO MIpPOIO
AHTUIIPArMaTUCTCHKUMH), HE Ka)XXy4d NPO BIABEPTI BUMAAKU ByJbrapusarii
CHaJIIMHU [TparMaTu3mMy.

13. Knacuunmit mparMatusM 3ajMIIA€ThCs, 3a OIIHKOI Cpro3aH Xaak, 3
OlHOrO OOKy, JDKEpelioM 11ed Ta HATXHEHHS [JIi OCMUCIEHHS CY4YacHOi
COIIIOKYJIBTYPHOI pEaqbHOCTI, &, 3 IHIIOIO0, XapaKTEePU3Y€EThCS JOCHUTHh UITKOIO
YCTAaHOBKOIO Ha CIiEHTU3M Ta palioHanizM, ocobmuso B mornsagax U. Ilipca. Moro
MPOTUCTABICHHS HOBOI «J1abopaTopHoi» ¢inocodii cTapiil, Tak 3BaHIi
«CEeMIHApChKIi», 30epirae CBOI aKTYaJbHICTh 1 JIOHHWHI 3 MOMPABKOIO HA T€, IIO
CXOJIaCTUYHI Miaxoau HaOyau ¢GopM TCeBAOaKaIeMI3My, B TOPHUJL SKOTO
3HMILYIOTBCSI CEHCHU OUIBIIOCTI MOHATh, 30KpeMa i TUX, W0 OyJau 3aKiIajeHl y
(byHIaMEHT MparMaTu3My.

14. Ckentuimusm 1 kputuuyHe cTaBieHHs C. Xaak [0 HOBITHIX CcHOpo0O
nepeocMucieHdss (Gu10co(PChrKO-MParMaTUCTCHKOT CHAIIIMHN Ma€ 3aKJIuK 0
OUMUILIEHHS «IIEPBICHOTO MparMaTU3My» il TBOPUOTO BUKOPUCTAHHS 1€ KIACHUKIB.
JIoCSTHYTH 11i€1 METH MOKJIIMBO 3aBAsSKH po3pooOsneHomy Y. [lipcom BUeHHIO MPO
3HAYE€HHS, a TOYHIIIE — PO MOCTIMHE 3pOCTAaHHS Ta HAKOMMYECHHS 3HAYeHHS. 3MICT
11eil mparmMatu3sMy 00 €KTHMBHO 30aradyeTbCs Yepe3 HOBI COLIOKYJIbTYpHI
KOHTEKCTI, 110 MOCTIitHO (HOPMYIOThCS M MOTPeOYIOTh palliOHATbHUX 1 HAyKOBO

OOTPYHTOBAHMX CTpPATErii OCMHUCIICHHS.
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15. OckinbKy 11€1 BU3HAHUX 1 3HAHUX «OaThKIB-3aCHOBHHUKIBY IPAarMaTu3My
MalTh 3arajibHOMEeToAoJoriyHuN xapakTtep, C.Xaak BBaxkae 3a HEOOXIiJIHE
3BEPHYTHUCS 1O TBOPYOI CHAAIIMHU «TIHHROBOI (irypu» B iCTOpii MmparMaTu3My —
O.B. XonMmca, koTpuil y cBOili 0c0o01 MO€JHAB 3HAHOMCTBO 3 ileiHUM Oa3zucom
MParMaTUCTIB 13 IOPUIANYHOI NPAKTUKOI Ta MpodeciiiHO Kap’e€poro B cyAax
CIIA ax no HaiiBHILO1 cy10BOi 1HCcTaHLli — BepxoBHoro Cyny. CuHTE3 KIaCHYHO1
MparMaTUCTChbKOiI METOJOJIOrIi Ta CTUXIMHO-€KJIEKTUYHOI MPaBOBOi Teopii
O.B. XonMca, xoTpuil dyepmaB 13 IparMaTu3My JIMIIE Te, M0 Oe3MocepeHbO
CTOCYBAJIOCS] TPaBOBO1 NPOOIEMATUKH, CTA€ OCHOBOIO «HEOKIIACHYHOTO MTPAaBOBOTO
nparmarusmy» C. Xaak, OCHOBHI METOJOJIOTIYHI MO3ULIi sKOro OyAyTh

TTOCHIKEH] JIajIl.
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PO3/ILI 2. B3AEMOJIA COLIOKYJbTYPHOI PEAJIBHOCTI TA
MPABOBOI IPAKTUKHA Y ®L1OCOPCHKO-IIPABOBUX MOIJISAJAX
C. XAAK

2.1. CemioTMYHO-IPATMATHYHUI  aCHmeKT ixei  PO3BUTKY B

amMepHuKaHChKiil ¢ltocodii npasa

Sk yxe 3a3Hauvanocs, cepell XapaKTEepPUCTUYHUX pHUC (inocodchKoro
nparMaTu3My  MOXKHa  BHOKPEMHUTH  NPUXWIBHICTh  MpParMaTucTiB 70
€BOJIIOIIIOHICTCHKOTO miAXoay B Hayui 1 ¢uiocodii VY dimocodii mnpasa
€BOJIIOLIIOHICTCHKINA TPEHJl Yy MparMaTu3Mi Hai3MICTOBHIIIE BUSBIISE ceOe IMI0A0
€BOJIIONIT 1€l 1 3aco0iB, 3a JOMOMOrOK SAKUX I 1€l apTUKYIIOIOThCA Ha
CEMaHTHYHOMY piBHI. BinmMoBa Bijg ampiopu3My Ta aOCOJIOTU3MY MUCIEHHS
KOMIIEHCYBaJlacs BUEHHSM PO 3HAKOBI CUCTEMHU, 3HAUCHHSI CEMIOTUYHUX OJUHUIIb
1 JUHAMIKy 3pOCTaHHs IUX 3HaueHb (K Bigomo, came Y. Ilipc OyB omHum i3
3aCHOBHMKIB CEMIOJOrii ab0 X CEMIOTUKM B aMEpPUKAHCBKOMY, MIPCIBCHBKOMY,
BapiaHTI T€pMiHa, 1 Jy>X€ BIUIMBOBUM — Taki BUJIaTHI ceMioiorH, sik P. SIkoOcoH,
IIKOAYBaJIM, 110 HAyKoBa CIUJIbHOTa O3Hailomwmiiacs 3 BueHHsM Y. [lipca nwuire
4yepe3 KUIbKaJeCAT POKIB MiCisl WOro CMEpTi). 3 ypaxXyBaHHSIM I[bOTO ILJIKOM
noriuno C. Xaak 3Bepraethcsi 10 AocBimy Y. Ilipca B ramysi iHTeprperarii
3HAKOBUX CHCTEM, 1 TIEpeloBCIM HAWOUIBII OYEBUAHOI W  JIOCTYMHOI
CIIOCTEPEXEHHIO Ta aHali3y — MOBHM, PO3YMIHHS HOPHUPOAM SKOi JoIomarae
PO3KPUTH CYTHICTh PEIITH KyJIbTYPHUX CHUCTEM, 30KpeMa i nmpaBoBux. ['00BHE K,
Ha [0 3BepTae yBary AOCIHIAHMUI — 1€ Te, K MPOLEC 3POCTAaHHS 3HAYEHHS
BIUTMBAE Ha XapakTep «eTWKH TepMiHosoriiy [182, pp. 15-18; 97, c.40-45],
HAaCKUIbKM MOro auHaMika A03Bojsie (opmaiizyBaTH KaTeropiajlbHUN amapar
¢dutocodii mpaBa ¥ 3adikCyBaTH CTPYKTYpPY TEOPETHU3YBAHHS [JIsl BIAMOBITHOCTI
KpUTEPIsIM HAYKOBOCTI, 1HAKIlE KaXyuyd — HACKUIbKM XapakTep HAyKOBOrO Ta

¢bu10codChKO-NIPABOBOTO  JUCKYPCY 3[IaT€H PO3LIMPUTH MexXi (hopmanizaii,
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BOJIHOYAC HE M030aBIISIIOYMCH MOTEHINaNy pallioHanizaili Ta popmaniszarii.

Xaak po3riasnae MOBY SIK OpraHiuHy, >KHUBY CYTHICTh, sIKa MEpPEKUBAE
NeploAu 3apOJIKEHHS, 3pIIOCTI W cMepTi W BOJHOYAC MOKE MOPOKYBATH 1HIII
MOBH, SIK 1I€ CTAJIOCA 3 «MEPTBOIO» Hapa3l JATUHOI0 Ta 3aX1JHOEBPONEHCHKUMHU
MOBaMH, $KI JyK€ CHJIbHO BIJUyBalOThb Ha cOO0l BIUIMB AaHTHUYHOI MOBHO-
JIEKCUKOJIOTIYHOI CHaAIIMHU. YCl MNPUPOAHI MOBHI CUCTEMH 3MIHIOIOTHCSA Iij
BIUIMBOM SIK BHYTpPIIIHBOI JAMHAMIKH PO3BUTKY B CyYTO CTPYKTYpHO-
JIHTBICTUYHOMY («T€XHIYHOMY») AacHeKTl, TaK 1 COLIOKYJbTYpPHHUX IIPOLECIB,
ajanTalliif, 3aMmo3u4eHp 3 1HIIMX MOB ab0 creliaabHuX, NpodeciiHuX MiACUCTEM
MOBHM HAayKOBI[IB, BIIICbKOBHUKIB, NpPaBHUKIB, OIOpOKpATiB Ta 1H., MNPUYOMY
IIBUJIKICTh TAKUX MPOIIECIB MOXKE OYTH SIK BITHOCHO MOBUIBHOIO, «EBOJIIOIIIMHOIOY,
TaKk 1 CTPIMKOIO, «PEBOJIOLIMHOIO» — HAMPUKIAA, WICIA «BOTEPTEUTCHKOTO
CKaHJay» 3a npesujaeHcra P. Hikcona aHrmiicbke CIOBO gafe cTalno CKIIaJ0BOIO
YaCTUHOIO 1117101 HU3KKM HOBUX TEPMIHIB, MEPEAOBCIM ra3eTHO-MyOIIIIUCTUYHHX, a
MOTIM 1 3arajbHOTO BXKWTKY: fravelgate — K TO3HAY€HHs CKaHJAl1y HaBKOJO
TpaHcoOpTHOTO JaenaptameHty binoro nomy; Hillarygate — gx mO3HAYEHHS
CKaHJaJly HaBKOJO OipxoBux crekymsmii Xumapi KiiHton; zippergate — sk
MO3HAYECHHS CKaHaJly HaBKOJIO MMpiHKU nipe3uaeHTa binna Kinintona ta Moniku
JleBinceki [179, p. 6]; 1 B yKpaiHOMOBHIM JIiTEpaTypl 3yCTPiuarOThCS MOCHIAHHS Ha
Takl mapaaurmu ciiB y noiituunomy auckypcel CIIA, sk Westlandgate, Irangate,
Chickengate, filegate Ta 1HImIl 3aradbHi Ha3BU, WO TaKOX CTajlu
HOBOYTBOpeHHsAMU [49, c. 62—-63; 32, c. 157].

[Toni6HMX MpuUKIaAiB HEBAXKKO HA30MpaTH 1 cepel] TEKCUYHUX OJUHUIIb, 10
CTOCYIOThCSI (p17IOCOPCHKOTO AUCKYpCy. Xaak Harajaye I1CTOpil0 3MIHHM CJIOBa
pragmatist, iK€ y BICIMHAJIUSATOMY CTOJIITTI O3HA4YaJO MPOCTO CUJIBHO 3alHSATY
JIOJIUHY, HANPUKIHIL JIEB’ITHAAUATOTO — JIIOJMHY, KOTpa MOJII00JIsiE HAaB I3JIUBO
OIIKYBaTUCS CIPaBaMH 1HIIUX JIFOAEH, 1 JUIIE BIJHOCHO HEIIOAABHO BOHO CTaJIO
MO3HAYaTH JIOJIUHY, 110 Jii€ OUIbIe HAa MiJACTaBl MPAKTUYHOI JOLIBHOCTI, HIX
MOpaJIbHUX 3acajl, He KaXyudd Bxke npo ¢utocodchbki KOHOTAIIi 1boro ciosa [180,

pp. 103-128].
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CyuacHi JOCHIJKEHHS NOPUPOJHUX MOB, 3a croctepexeHHsamu C. Xaak,
CIIOHYKaIOTh  MOJMIIUTH  JIOTIKO-MAaTeéMaTU4yHl  MIIAXOAW  J10  BUBYEHHS
npoOJieMaTUKU MOB, 3Ha4€Hb Ta ICTUHU y cTuii A. TapchbKoro, OCKiIILKY TPUPOJIHI
MOBHU € HaJ3BUYailHO Oarari Ta THy4YKl W HE MiJUISraroTh 1HTEpHpeTalii B paMKax
CEMaHTHYHOI KOHIIENIIi 1CTHUHHU, po3poOseHoi A. Tapcbkum st BHCOKO
dbopmamizoBanux MoB [114, c. 91] (cipoOu momoBHUTH KOHIEMI0 A. TapchbKoro
i ajantyBartH i O AMHAMIYHOT CEMAHTUKHU NPUPOJHUX MOB 3HAXOMSITHCS MOKH 110
Ha emOpioHasbHOMY eTami [85, c. 82]), depe3 1m0 JesKi CydyacHi aBTOPUTETHI
aBtopu (piBHs JI. JleBificoHa) BBa)KalOTh MOXJIMBUM TOBOPUTH MPO HEICHYBaHHS
TaKoOTo SIBUIIIA, IK MOBA, MPUHAWMHI B TOMY CEHCI1, SIKU BKJIaJal0OTh y 11€ MOHATTSA
6araro ¢inocodiB — NpuUXMIBLHUKIB PopMasibHO-TOTIUHOTO Tigxony [161, pp. 69—
89.]. Hlemo panimie Taki aBropu sik J[x. Octin, I1. Ctpocon uu B. Poy30ym Tak uu
1HaKIIe TOBOPUJIU MPO HECYMICHICTh MPUPOJHOI MOBU 1 MOBH (i10COPCHKO-
TEOPETUYHOT 1 HEOOXI1JIHICTh 200 MPOHUKATH B «IIEHTPAJIbHUN MACHUB» JIIOJACHKOTO
MucieHHs, 1o He Mae ictopii (I1. Ctpocon), abo BUXOIUTH 32 MEXK1 CIPOIICHUX
MOCUJIOK 1 HEKPUTUYHUX, HEBIAIUTI()OBAHUX KATErOpii MOBCSIKICHHOTO MOBJIECHHS
(B. Poy30yMm). 3pemitoro, «3Hau€HHEBA BapiaOENbHICTh» TEOPETUYHOI MOBHU
niamroBxHyna [1. deitepabenaa 10 BUCHOBKY MPO HEMOKJIHUBICTH PallOHAIBLHOIO
OOTpYHTYBaHHSI HAayKOBUX TBep/KeHb, a P.Popti — mpo «moct-dinocodcrky
KyJbTYpy» 3 ii BIIMOBOIO BiJ NPUIIMCYBaHHA CJIOBaM TOYHUX 3Ha4eHb [179, p. 7—
&].

C. Xaak, sKa Maike 3aBXKIU 1 3a BJIACHUM 313HAHHSIM, BHIIAJA€ 3a MEXKI
Cy4YaCHUX MOCTHEKJIACUYHUX 1 MOCTMOJIEPHICTCHKUX TEHACHIINA Yy (imocopchbKii
IyMIIl, Tajiae, mo npodiaeMaTuka 3pOCTaHHsI 3HAUCHHSI MOKE CIYTyBaTH HE TUIbKH
JUTsl HAaTHITAHHS €MICTEMOJIOTIYHOTO MECUMI3MY 1 BU3HAHHS TOTO, 1110 CEMaHTHYHA
(bTIEKTUBHICTh MOBU MEPETBOPIOETHCS B HENEPEeOOPHY MEPEIIKOAY Ha MUIAXY A0
paliOHAJIBHOTO OCBOEHHS CBITY. TeMa KOHLENTyalbHUX 3MILIEHb 1 3HAYEHHEBOI
JUHaAMIKUA Tocifana yiapHe Micue y ¢dinocodebkux texcrax Y. Ilipca ctocoBHO
CEMIOTHKH, a TAaKOXK, X0Y 1 MEHII eKCIUIIIUTHO, Y paBoBiit Teopii O.B. Xonmca, a

HaMIliKaBille Te, M0 >KOJIEH 3 IMX aBTOPIB HE PO3TJIA/IaB I KOHIENTYyalbHi
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3MIIIEHHS Ta 3HAYEHHEBY JUHAMIKy SK Oylb-iKy 3arpo3y pamioOHaJbHOCTI:
HaBnaku, Y. Ilipc ybadaB y 3pocTaHHI 3HAYEHHS HAYKOBUX KOHIIENTIB OJIHY 3
CYTTEBUX PHUC 1 KpUTEpiiB HayKoBOro pociikeHHs, a O.B. Xonmc posrisgas
3pOCTaHHsSI 3HAYEHHS MPABOBUX MOHATH SIK YAaCTUHY MPOLECY, 3aBIASIKU SIKOMY
3BUYA€BE TMPABO BHUMUILIO JaJIEKO 3a MEX1 CBOiX MEpPBICHO-BapBAPCHKUX
KyJbTYpPHUX BUTOKIB.

VY Mipy HaKONMYEHHS 3HaHb HAyKOBI KOHLIENTH HA0YBAaIOTh HOBUX 3HAYEHB 1
Mo30aBJISIIOTHCSL CTapUX KOHOTalii: 3a cTo pokiB micis b. @paHkiiHa TepMiH
«EJIEKTPUKA» CEMAHTUYHO 3piC Ha JIeK1IbKa MOPSIAKIB, a 3 yaciB ['inmapxa moHATTS
MJIAaHETHU 3MIHWIOCS 1€ paJuKalibHiIIe, aje Takl caMmi MpoIecu BiAOYyBalOThCS HE
nume y cdepi TpUPOJIHUYO-HAYKOBOI TEPMIHOJOTII, a ¥ y cemiocdepi 3 ii
MIJIKPECIICHO JaOUIbHOI0, PYXJHMBOIO CTpyKTyporo [77, c.250-256]: Y. Ilipc
3ayBaXKyBaB, 1110 CUMBOJIM, 3 SBUBIIMCH Ha CBIT, MOIIUPIOIOTHCS Cepell JIoJeh 1
o0pOCTalOTh 3HAYEHHEBUMHU TpaHSMHU Yy TpoOlleCi KOPUCTYBAaHHS HHUMHU Ta
HAaKOMUYEHHS JIOCBiAY X 3aCBOEHHS: TaKl MOHATTS, SIK CWJa, MpaBo, 0ArarcTro,
nUTI00 TOIIO MAalTh Y CYYaCHOMY CBITI 3HAUEHHS, IO JYy>K€ BIIPIZHAETHCS Bij
3HA4Y€Hb, K1 BKJIAJIalid B 11l MOHSITTS HaIllll «BAPBAPCHKI», SKIIO TOBOPUTH MOBOIO
XIX cTomiTTs, MONMEpPEeNHUKN (HEe KaXKydd BXKe MpO TEHACHIli OCTaHHIX POKIB y
[MBUILHOMY 3aKOHOJABCTBI HU3KM 3axIJJHUX KpaiH, SKE BHUPIBHIOE CTaTyC
TPAIUIIIMHUX MOHOTAaMHHMX IIUIFOOIB 1 MIII00IB  OJHOCTaTeBHX, OQIIHHO
obopMiieHHX TUTO0IB 1 HUIO0IB TPOMAASHCBKUX, HE BHU3HAIOYM BOJHOYAC
PIBHOMPABHOCTI MOJIraMHUX (POPM ILIFOOHOTO KUTTH).

Corozan Xaak 3ayBaxye, mo s Y. [lipca akieHT Ha 3pocTaHHI 3HAYEHHS
TICHO aCOIIFOETHCS 13 MOTO K MParMaTUCTCHhKOK MAaKCHUMOIO 31 3HAMEHHUTOI CTaTTl
«Sk 3pobutu Hamii iznei scHuMu» [96, c.266—295]: OCKUIbBKHM Yy I MaKCUMI
nparMaTU4YHE 3HAY€HHs, TOOTO 3HAYEHHsI, IO BIJIMOBia€ HAUBUIIOMY, TPETHOMY
(3a Y. Ilipcom) cTymeHeBl SCHOCTI, IMOB’S3aH€ 3 JIOCBIAHUMHU HaCIiJKaMu
KOPEKTHOTO 3aCTOCYBAaHHSI MOHSATH JO TOTO YM IHIIOTO (pparMeHTa peaibHOCTI.
[Tizuime Ilipc naB Oinbin peanicTuuHe (HOPMYIIOBAHHS CBOET MaKCHUMHU, 3a SIKOIO

nparMaTU4YHE 3HAYEHHsS CIIOBa 3a0€3MeuyeThCs HU3KOK YMOBHHUX OOCTaBUH: SIKOU
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XTOCh 30MpaBcsa 3poOuUTH Aj, 1le COPUYMHUIO O NOocBiAHMN Hacmigok E; skOu
XTOCh 30upaBcst 3poOUTH A,, 1Ie COpUUMHUIO O AocBigHUN Hachigok E, — 1 Tak
Jaii, OCKUIBKHM CIHCOK ITUX YMOBHHMX OOCTaBUH 3aJMIIAETHCSA BIAKPUTHUM, a II€ 1
O3Haya€ MOCTIHHO ICHYIOUY MOKJIUBICTh JOJIaHHS BCE HOBUX 1 HOBUX OOCTaBUH
po3mupeHHs abo 3MiHIOBaHHS 3MicTy ciosa [179, p. 10]. C. Xaak 3BepTae yBary,
110 nparmaTuctcbka makcuma Y. Ilipca MicTuTh y co01 ABI PYHKIIT — KpUTUYHY Ta
KOHCTPYKTUBHY: MEPIILY — JJI TOTO, 100 MPOJIEMOHCTPYBATH, IO JAESAKI TUCKYpPCH
B TpaauliiHiil (abo, 3a cioBamu camoro Y. I[lipca, «OHTONOT1UHIIY) MeTad13UIll €
0€33MICTOBHUMHU, a JIPYTy — a0U PO3TIIyMauMTH, IO Take (IparMaTUyHe) 3HAUCHHS
«IHTENEKTyalbHUX» MOHATH B3araii [181, p. 32]. KnacuuHuMm mpukiazioM Takoro
parMaTuyHoO O€33MICTOBHOrO JIUCIYTYy (0€33MICTOBHICTH SIKOTO PO3KPUBAETHCS
Yyepe3 3aCTOCyBaHHs MparmMaTucTtcbkoi makcumu) st Y. [lipca € monemika Mix
KaToOJIMKaMU  Ta  MOpOTeCTaHTaMH  IIOJO KOHIIENI[li  TMepeTBOPEHHS
(«1pecyecTBIIHHA») B TEOJOT11, a TaK0X (1ITO0COPCHKI CIIOPU HABKOJO KaTeropii
ICTUHHU Ta PEeaIbHOCTI a00 XK KOHKPETH3aIlisd 3HAUEHHS CJIOBA «JIITiH» 3aJeKHO Bij
KOHTEKCTIB BHKOPUCTAaHHS I[bOTO XIMIYHOTO e€JeMeHTa (10 JyXe Haraaye
MOJIEpHI30BaHy Ta CLIEHTU30BAaHY CTapy MPUTYY HPO TPHOX CHINLIB 1 CJIOHA).
C. Xaak JOMOBHIOE 1€ EBOJIOIIOHICTCHKUN CIOKET BJIACHUM MPHUKIAIOM 13
1cCTOPil KIITKOBO1 010JI0T1i, [0 MPOMWIILIA 3a MIBTOPAa OCTAHHIX CTOPIYYS MUIAX Bij
BUBYEHHS MPOTEIHIB JO0 BUXOAY Ha piBeHb MiToXoHapianeHoi JHK 3
BIAMOBIAHUMU 3MIHAMU Yy  CHEHIaNbHI  TEPMIHOJOTII  MIKpOO10JOTTYHOL
Hayku [179, p. 14-16] Ha miATBEpMKEHHSI T€3U MPO Te, 10 OyIb-IKe MOSICHEHHS
CTa€ MOXJIMBUM HE BUKIIIOYHO U JTaJIeKO HE JIUIIE 3aBJsSKU HAsIBHOCTI (hOpMasibHO-
JIOT1YHOI CTPYKTYPHU B MOBI, a 32 YMOBH ICHYBAaHHSI PEAJIbHUX 00’ €KTIB 1 3aKOHIB, 3
SAKUMH W HEOOX1THO TOCTINHO KOPEJIIOBATH HOMOTETUYHUN JTEKCUKOH Hayku [160,
pp. 6667, 84-86, 129—135]. 3MiHM B TEPMIHOJOTIUHIN 0a3i MPUPOTHUYUX HAYK
COPHSIIOTH PO3BUTKY LHMX HAayK y MIpy TOro, SIK TEPMIHOJOIIA Ha CBOEMY
3HQYEHHEBOMY PiBHI HAOJUXKAETHCS 10 aJCKBAaTHOTO BiJIOOpakeHHSI 00’ €KTIB
JIOCJIIIKEHHS; CIIOYATKY K BOHM TSDKIIOTh 10 CEMAHTUYHOTIO $]Ipa, MPUTAMAHHOTO

CHOBaM—HpOTOTepMiHaM y KOHTEKCT1 X MOBCAKACHHOIO MOBJICHHEBOT'O BIKUTKY,
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ajie CKJIQJHICTh MOJIATAa€ B TOMY, 1110 CJIOBA MOBCSKIEHHOI MOBHU (200 MOBCAKACHHI
TIAYMAYHO-Y3yaJIbHI KOHTEKCTH IIUX CIJIIB) 30BCIM HE O0OOB’SI3KOBO BIJOOpaxaroTh
MPEAMETHY PEanbHICTh, TOXK JAJEKO HE KOXKHE PO3IIUPEHHS 3HAYECHHS BUXIJTHOTO
MPOTOTEpMiHA MOXE 30araTUTH Hallll YSBJICHHS MPO CBIT MIJAHITTAM Ha BUILIUAN
piBeHb sicHocTi 171€1 3a Y. [Tipcom.

[le cnocTtepexxeHHss Mae OCOOJMBE 3HAYEHHS MpPH TMEPEeXoni  Bij
MNPUPOJHUYKNX ab00 TOYHUX HAYK N0 TakuxX cep KyJabTypH SIK MPaBO, OCKUIbKH
HOro po3yMiHHsS Habarato OUIbIIE 3aJ€KUTh Bl MOBCSIKIEHHUX CEHCIB Yy AYyCl
CKOBOPOAMHCHKOT 3/TOPOBOTTY3/101 MAKCUMHU «BCSIKOMY TOPOJY HpaB 1 IIpaBa, BCsSKa
IMI€T CBOM yM rojioBa». bynb-ika mpaBoBa cucTeMa, Ha MIPOTUBArY MPUPOTHUYO-
HAayKOBUM JIUCLMILIIHAM, HE OMIKYETHCSA JOCTIKEHHSM TOTO YH IHIIOTO acHeKTy
OUTBII-MEHII CTA0IBHOTO CBITY (IOCTIHULIBKUN MpOIeC TYyT HaOyBae XapakTepy
CIAYMX J1M 1 MPaBOBOi 1HTEPHpETAIlii); TOJOBHE 3aBJIaHHS MPABOBOi CUCTEMH —
MONIYK IIISAXIB PO3B’A3aHHS HEMOPO3yMiHb, III0 HEMHUHYYE BUHUKAIOTh y OYlb-
AKIA JIIOJCHKIA CHUIBHOTI, a II€¢ 3HOB-TaKM YHEOOXIJHIOE 3BEpPTaHHS [0
CEMIOTUYHOI'O aCMEKTY CyCHUIBHOTO OyTTS.

[IpaBoBI MOHATTA TaKOX 3a3HAIOTh BEJIHUKOI KIIBKOCTI 3MIH: BOHH
HaOyBalOTh HOBHMX BIATIHKIB 3MICTy a00 30epiratoTb CBOI «KOHOTATHBHY
1CTOPiO», aAanTyIOUYuCh 0 3MiHIOBaHUX oOcTaBuH. lle BiAmoBigae BUCIOBIEHIN
Y. Ilipcom 1aei HapoCTaHHS, HAKOMUYEHHSI 3MICTY, Ky BiH CIIOYaTKy 3aCTOCYBaB
70 ictopli (hopMyBaHHS BUIIE3TraJlaHNX HAYKOBHUX MOHATHh HA KINTAJIT «IUIAHETa»
a00 «EeJEeKTpUKay», a Mi3HIE U 10 CKIAJHIIIUX TOHATH 13 COLIaIbHO-TYMaHITaApHO1
chepu, HAMIPUKIIAT «CUTIa», «OaraTCTBOY, KILITI00Y.

Tak camo mnpaBOBI MOHATTS «c(hepu OCOOUCTOTO KUTTSI», «CBOOOIM,
«ocobuctux mpaB» TomO He (opmyloThecs 3a Jorikoro [lmarona, ToOTO He
ABJIIIOTBCS B TOTOBOMY BHIVISiAI M O€340raHHIA IOBHOTI: BOHM CIIOYATKY
XapaKTEepU3yIThCS CXEMaTUYHICTIO M CIA0KICTIO 3MICTOBHOTO HAIOBHEHHS, a
TOMY KpHIOTH y cO01 IMAHEHTHY BIJAKPHUTICTH JO IHTEpHpeTamii, cnenudikaiiii,
EKCTPanoJIALIi 1 KOHCEHCYCIB MDK KOHKYPEHTHHMMH COI[IaJIbHUMHU IHTEPECaAMU.

3pemtoro, ctBepmkye C. Xaak, caMe TNOHATTS MpaBa € HE JIMIIE KIACTep-
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KOHIIENITOM, BOHO Ma€ BIJKPUTY CTPYKTYpY, IO TOCTYIIOBO W HEMOMITHO
3MIHIOETHCS 3 TNIMHOM uacy [183, p. 464].

AJle mpaBOBl KaTeropii «3poCTalOTh» B I1HIIMK CcMoci0 MOPIBHSAHO 3
HAayKOBUMHU TOHATTAMM, TOOTO y TpoIeci ajanTainii MOBU B HampsMi
BIIMOBIAHOCTI  JIGKCHYHUX  3HAYEHb €JIEeMEHTaM MpeAMEeTHO-MaTepialbHOi
pEaNbHOCTI: BOHU 3MIHIOIOTHCS M1l Yac MOIIYKY COLIAJbHO MPUIUHATHUX BapiaHTIB
PO3B’sI3aHHS CHOPIB Y MOCTIMHO 3MIHIOBAHUX COIlaJIbHUX OOCTAaBUHAX, 1 MEPILIUM,
XTO HE MPOCTO YCBIJIOMHMB II0 BIIMIHHICTh, a ¥ HamaraBcs 3alpOIOHYBATH
METOJI0JIOT1I0 IILOTO MOIIYKY KOMIIPOMICIB y cdepi npaBa, Oy, Ha gymKy C. Xaak,
O.B. XonMc, 1 mepeaoBciM y cBOill TonoBHIM TeopernuHit mpami «llmax
npaBa» [179, p.18]. Ilpu ubomy, ojHaK, CiIiJ BpaxoByBaTH, IO ajro3li
O.B. XonMca moo KOHUENUii 3pOCTaHHA 3HAYEHHS y IPaBOBOMY KOHTEKCTI
MarTh 3HAYHO OUIBII IMIUTIMUTHHUN xapakrtep, Hix pedruekcii Y. [lipca ctocoBHO
3pOCTaHHS 3HaYCHHS HAYKOBUX MOHSATD.

Ha camoMy mouartky cBoei npaiii «3aranbie npaso» O.B. XonMmc 3ayBaxkye,
10 3apajy 3aJ0BOJIEHHS CBOEI aMOILi MPE3eHTYBAaTH y3arajJbHIOIYY KOHIIEMIIIO
3arajbHOro IMpaBa MOMYy JOBOJMIIOCS 3aCTOCOBYBAaTH HE JIMILIE JIOTIKY, a OUIbII
IUPOKUM  1HCTpyMeHTapiid. @DyHkumioHyBaHHs 1mpaBa, 3a O.B. Xonmcowm,
3a0e3MeuyeThCs HE TaK JIOTIKOIO, SK JOCBIAOM. BiauyTTs HarajgbHUX 3aluTIB
COI[IaJILHOTO Yacy, MaHyBaHHS MOPAJIIbHUX Ta MOJITUYHUX MEPEKOHAHb, IHTYITUBHI
TaKTUKM MyOJIYHOI TOMITUKH, apTUKYJIbOBaHI a00 MIACBIIOMI, HaBiTh
yOepeKeHHs, $KI CyAal MOJUISAI0Th 13 TpPoMazol, € OIbll aJeKBaTHUMHU
YUHHUKAMU TPABOBUX MPOIECIB, HIXK CYBOpI MpaBuia MOOYAOBH CUIIOTi3MIB. I3
PO3BUTKOM IpaBa «cTapi GopMu HaOyBatOTh HOBOTO 3MICTY, a 3 YACOM HaBITh caMa
dbopma MonudikyeTbes, a0U y3rOJUTUCH 31 3HAUEHHSIM, sIKe BOHA oTpuMaiia» [192,
p. 119].

B iHmnit mpami — «lllnsx mnpaBay (MOXIMBO, HAWTOJOBHININ Y
teopetuyHomy cenci) O.B. Xonmc 1897 poky popmymtoe dinocodhcbro-paBoBUit
BIAMOBITHUK TTparMatucTchkoi Mmakcumu Y. Ilipca: «SIKimo Bu xodeTe 3HaTH MPABO

1 HIYOTO, KpiM IpaBa, BaM CIiJl yMaTu MPO Te, Kl PIIEHHS NPUIMalOTh CyAu B
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pasi, K0 T€ YW 1HIIE MUTaHHSA MOTPaNmuTh Ha iXHIN posrisan» [193, p. 391]. €
HaBiTh Bepcii, 3rigHo 3 skuMu came O.B. Xommc naauxuyB Y. Ilipca Ha
dbopmyIIIoBaHHS CBO€1 MakcHMU, a He HaBmaku [145, p. 6-18], 1 xoua C. Xaak He
noAutsie aymky M. @ima mOBHOIO MIpor0, caMa MOKJIUBICTh BIUIUBY MOTJISIIIB
npodeciifHOro MpaBHUKA HA TEOPETHKA MparMaTu3My MiIKPECIIOE POIUHHUM
3B’S130K M1k 3arajibHOI0 (utocodiero Ta dinocodiero mpaBa B paMKax KJIACUYHOTO
nparMaTusmy.

Xaak BBa)Kae, 10 30CEPEKEHHS yBark Ha TOMY, L0 PaBO BEJIIMKOIO MIPOIO
KOHCTUTYIOETBCS ~ CYJJIBCbKUMU  pileHHsiMH, jao3Boisie  O.B. Xonmcy 3
pO3pOOJICHOID HHUM KOHIIEMNIIE€I0 TMepeadadeHHs Tauliie 3po3yMITH MPOIIEC
€BOJIIONIT MPaBOBUX MOHSATH (IIONpaBAa, CIiJ mam’siTaTd, M0 UM 1/1esd 3aKOHY SK
nependayeHHs: BUIIISIAAE BUMPABAAHOIO B CHUTYyallll, KOJU aJBOKAT KOHCYJIBTYE
CBOTO KIII€HTa MIOAO0 MOXJIMBOTO PO3BUTKY MOJIM y pa3l 3aCTOCYBAaHHS THX YU
IHIIMX HOPM 3aKOHY 1 BIJIMOBIJIHOI TAKTUKHU 3aXUCTY Bij 0OBUHYBaueHHs [171, pp.
86—87]. KntouoBuii MOMEHT TYT MOJSTAa€ B TOMY, IO CYIJII HE MPOCTO CTPIMKO
BUNPAILOBYIOTh AITOPUTMU HNPUNHSATTA CYJIOBHX PIllI€Hb: YC1 MPABOBI MPOLETYPH,
TaK caMmo SIK 1 MPaBOB1 CUTYallli, 3aJIUIIAIOTh MEBHUNU TPOCTIP AJA IHTEpIpeTallii, a
KOJHUNA (POPMATIbHO-JIOTTYHHUI anapar, IkUM OM MOTY>KHUM BIH He OyB, HE 3/1aT€H
3a0€3MeUnTH HAC METOJaMU HaHONTUMAJIBHINIOL 1IHTepIIpeTallii a00 eKCTPanosIli
MIPaBOBUX IOJIOKEHB, MPOLIEAYP 1 CUTyallidl y HOBI IUIOUIMHU CYAOBHUX JIHUCIIYTIB,
[0 PO3rOpPTAlOThCA B HOBUX, HE3HAWOMHX 1, MOXJIHMBO, HemepeadauyBaHUX
o0CTaBHHAX.

Konmu cygam JoBOAWTBCA PO3B’SI3yBaTH MUTAHHS MPO  BIAMOBIAHICTD
3aKOHOMOJIOKEHb, PO3POOJICHUX B OJHUX MPEIMETHO-MATepiaiIbHUX KOHTEKCTaX,
HOBUM 1HPPACTPYKTYPHHUM, TEXHOJIOTIYHUM 200 COIlaTbHUM yMOBaM (SIK MTUTAHHS
PO 3aCTOCYBaHHS aMEPUKAHCHKOT KOHCTUTYIIMHOI HOPMH IIOAO TapaHTyBaHHS
npaBa Ha HEJOTOPKAHHICTH OCOOMCTOrO JKUTTS Yy BHUIAAKY TEJIEPOHHOIO
CHIJIKYBaHHS uepe3 BYJIMYHI TaKCOPOHHU; MPO MOPSIAOK YKIAJaHHS Yroj 3a
JIOTIOMOTOI0  €JICKTPOHHUX 3aco0iB KOMYHIKAIIil; MpO 30€peKeHHS aBTOPCHKOTO

IpaBa Ta IHTEJIEKTYaJIbHOI BIIACHOCTI B yMOBaX KOPUCTYBaHHs [HTEpHETOM TOIIO),
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BOHHU HE NPOCTO (POPMYIIOIOTH JIOT1YHI HACTIJKM YMHHUX 3aKOHOMOJIOKEHb, a
EKCTPAIOoJIOITh iX 3MICT Ha €MEp/KEHTHI crhajaxu >KUTTS. Bigrak y mporect
MPUCTOCYBAaHHS TPaBOBUX CHCTEM O MIHJIUBUX OOCTaBUH, 3MIHU MOPAIbHOI
YyTIUBOCTI, YSBIIEHb MPO CBIT Ta Halle MICIIE B HHOMY CXEMAaTH4YHI IMpPaBOBi
MOHATTS HaOyBalOTh HOBOTO 3HAYEHHS W MO30yBaIOTHCS 3acTaplIMX KOHOTAaIii,
TOX y TpaBoBii cdepl, K 1 B HAYIl, JIOJIU 1 MOHITTS B3a€EMHO 30arauyroTh OJIHE
onHoro. IleBHa piy, HEMae KOJHOI TapaHTIi, 110 1€ MOCTYNOBE MPUCTOCYBAHHS Ta
€BOJIIOLISI MPAaBOBUX KOHUENTIB OyIyTh 3aBXAHM 1 HEOJMIHHO YCHIIIHUMHU, aje XK
1CTOPist HAYKU TaK CaMO CIIOBHEHA a00 MaiKe 10 HEBII3HAHHOCTI MOAN(DIKOBAHUX
TEpMiHIB, a00 TaKuX, 10 BTPATWIM CBOI MPAKTUYHY LIHHICTh 1 BUUILIK 3
yxuTKy [179, pp. 11-16, 19].

Ane e OuIbllle 3HAYEHHS JJIsl TEOpii MPAaBOBUX CUCTEM Ma€ HE MPOCTO
KOHCTaTallld HasiBHOCTI aJallTUBHUX MEXaHI3MIB y ceMiocdepi, a HEOOXITHICTh
ICHYBaHHSI TaKUX MEXaHI3MIB, SIKIIO CEMIOTHMYHHUM MPOCTIp PO3TISTAETHCS SIK
TaKui, 110 Ma€ XapaKTEPUCTUKU CUCTEMHOCTI. [IpaBOBHIl KOHTEKCT CYCHLUIBHOTO
OyTTs siBIIi€ COOOI0 UM HE HANOUIBII SICKpaBUi NMpUKIaa MaHi(ecTallii MexaHi3MiB,
HEOOX1AHUX I OpPTraHivuHOi, BIAKPUTOI, HE aOCOJIOTHO JIETEPMIHOBAHOI CUCTEMH,
dKa BHUMYIIEHAa 3MIHIOBaTHCS, 100 3a0e3medyBaTd CTaOUIBHICTH  CBOIO
(yHKILIOHYBaHHA B YMOBaxX MIHJIMBOTO 30BHIIIHBOrO cepenoBuma. CrmigoM 3a
JIx. JIptoi Ta JIx.I'. Migom MoOKHA TBEpIUTH, IO KaTEropii, BAKOPUCTOBYBaHI B
MPaBOBOMY IIPOIIECI, HE MPOCTO MOXKYTh OyTH ab0 € HEOJIHO3HAYHUMHU, a TTIOBUHHI
30epiratu MeBHY JOJII0 HEBU3HAYEHOCTI JJISI TOrO, 1100 JT03BOJISITH MIPOHUKHEHHIO
B HUX HOBUX iIed Ta 3MICTIB BIAMOBITHO JO HOBUX CUTYallll 1 CyCHIIBHUX MOTPED,
13 4Oro BUILIMBA€E, IO SAKIIO MPaBOBI pIIICHHS HE 3aBXIW € YITKUMU Ta
HEJIBO3HAYHUMU (POPMAIbHUMU BUBEJCHHAMHU 3 3aKOHOJABYUX KOJAEKCIB abo
MpELE/ICHTIB, TO IIe¢ HE O00OB’SI3KOBO mepeadauvae iX MOBUIBHUM 1 MPUMXJIUBHIMA,
OJIHOOIYHO Cy0’€KTUBHUI XapakTep.

Imtoctpytoun cBorwo aymky, O.B. XonMc mnocunaetbcsi Ha 3MIHU B
TpakTyBaHHI CyO’€KTiB, IO MOXYTb HECTH MPaBOBY BIANOBIAAIBHICTh 3a

3aMoJisiHHA MOpaHeHb a0o0 cMmepTi. bynu dvacu, Koiu 3a Takl HACIAKA MOTIJIU
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KapaTucsi TBapuHM a0O0 HaBITh HEXUBI mpeameru: Oi0miiiHa kHura Buxomy
nependavae, mo OWK, SIKMA 3a0MB Ha CMEPTh YOJIOBIKA ab0 XIHKY, Mae OyTu
3abutuil kamensmu; y IlnyTtapxa mMokHa HmpouyuTaTH, M0 coOaka, SIKUH MOKyCaB
JTIOJIUHY, Ma€ OyTU NPUB’I3aHUMN 10 KOJIOAM 3aBJOBXKKU B YOTHPHU JIKTA; [1naToH y
«3aKoHax» mulle, 1o pada, skuii BOMB JIIOMHY, CI1J BIAJATH HA PO3CY] poaAnYaM
3aru0yioro», a SKUIO JIOJUHY BOMB 3Bip, HOro moTpiOHO 3a0UTH U BUKHHYTH 32
MEXK1 MICTa, TaK CaMO SIK 1 HEXKUBUM MPEIMET, 110 CIPUUYUHUB JIFOJCHKY 3aru0ensb;
B yacu Enyapna I (poxu npasninusa 1272-1307) nepeBo, 3 AKOro Braja JOJAWHA,
Mano OyTH 3pyOaHe Ta KOH(}ICKOBaHE, a AKIIO JIIOJUHA BTOMWJIAcCS K KOJOAS3I,
KOJIOAs3b 3acunancs; 3a npabiiHHs ['enpixa VIII (1509-1547) meu, sikum Oyio
BOUTO JIOAMHY, MJIAraB KoHQickaiii Toumo (BUYEPHHUN TMEpeNiK TaKuX
KBa3impaBoBUX TpakTyBaHb nojae E.b. Taitnop y po3ainax IV-V cBoei «llepBicHoi
kynetypu» [113]. IlpaBoBe NOHATTS NPUUYMHHOI 3YMOBJIEHOCTI TaKOX, SIK
Bi/3Hauae C. Xaak, (popmyBanocs He JMIIE€ HAa OCHOBI BHOYJOBYBAHHS JIOBIHX
MPUYUHHO-HACIIIKOBUX JIAHITIOKKIB, a K CKJIAQJHUM KOMIUIEKC B3a€EMOMIIOUMX 1
B3a€MOJIOTIOBHIOIOYMX YMHHUKIB 1 HaBITh JOJATKOBUX OOCTaBMH Ha KIITAJIT
0COOJIMBOCTEN MOBEIIHKM OOBHHYBAauyyBaHOTO, SIKI HE MOXYTb OyTH JI0Ka3aMu B
OUIBII CHELIaJTbHOMY, CYTO IOPUIUYHOMY CEHCI.

VY nexuii «Panui ¢popmu npaBoBoi BigmoBizanbHOCT» [191] O.B. XomMmc
TaKOXX Harajaye 4YuTayesi, SIK 3MIHWJIOCS MPaBOBE MOHSATTS BiAMOBIJATBHOCTI 3 THX
4aciB, KOJIM 3a 3alo/lisIHy KOMYCh IIIKOJy BCEpH03 OCYJI)KYBalid TBApUH a00 HABITh
HEXXHBI MpeaAMETH. A BKe B HUHIMHIN yac, qogae C. Xaak, BUCOKOTEXHOJIOTTIHOT
[UBLTI3AIIT CYJOBl YCTAaHOBH, B SKUX PO3MVISLAQIKCS MO30BU 3 MPUBOAY IIKOAM,
BunHeHoi mnpenapatoMm DES (auetunctinbGecTposioM, MOTYKHUM CUHTETUYHUM
€CTPOTr€HOM KOHTPAIENITUBHOI TPYIH, IKUN Yepe3 IBaALSATh POKIB MICHs 3allyCKy B
IIUPOKE BUPOOHUIITBO TMPHU3BIB JO TOTIPIIEHHS CTaHy 370pOB’S KUIBKOX
KOPHUCTYBA4OK), 3MYILI€HI Oy, 32 YMOB HEMOKJIMBOCTI BUSIBUTH O€3M0CEPEAHBO
BIAMOBITAIBHOTO BUPOOHMKA, PO3IMOIIUTH BIAMOBIAIBHICTE 3T1HO 3 I0JEI0 BCIX
MPUYETHUX BUPOOHMKIB Ha PUHKY (papManeBTHUYHOI MPOAYKIli, IO MPUHIIUIIOBO

HE BIJPIZHAETHCS BIJ JOICTOPUYHUX METOAIB BH3HAYCHHS MPOBUHU. SIKIIO
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OI[IHUTU MPAKTUKY CYJOYMHCTBA LIUPIIE, MU BIEBHUMOCS B ICHYBaHHI BEJIMKOI
KITBKOCTI TTPAaBOBUX KOHIIETTIB, 110 3a3HAJIM MOBIILHHUX IMPOIIECIB JOOMPAIIOBAHb,
aJanTarii, aeranisaiii, o0OMeXeHb, 3anepeyueHs 1 peBisiil [183, p. 466].

[IpoTe HE 000B’SI3KOBO 3arauOIIOBATUCS B 10ICTOPIIO, 100 MPOLTIOCTPYBATH
MEXaHi3M 3MIIIEHHS 3HA4Y€Hb TMOHATH Ta YSBJICHb BIAMOBIAHO JO 3MIH Y
COIIOKYJIbTypHOMY KOHTeKCTi. O.B. XonMmc 3BepTaeThcsi 10 MPUKIAAY MEHIIHX
ICTOpUYHMX MacmTabiB, a camMe /0 IcTopli MIBHIYHOAMEPUKAHCHKOTO
KOHCTUTYIIHHOTO mpaBa. [linrotoBnena «b6atbkoM KoHcTUTyLI» J[2k. MenicoHoM
[lepma nonpaska 10 Koncrutymii Cnonyuenux IlltaTiB Amepuku, 3riiHO 3 SIKOIO,
30kpema, nepeadadaerbes, mo «KoHrpec He Mae mpaBa BUAABAaTU 3aKOHU IOO
BIPOBA/IPKEHHST OYyNb-sIKOi pednirii», Oyna patudikoBana B 1791 pori, maiixke
opa3y ICisl CKAacyBaHHS aHTJIKAaHCBKOI IEpKBM Yy ITati BipmkuHis,
1HimioBaHoro nepenosciM camuM JIx. Menicornom 1 T. [Ixeddepcornom vepes Te,
oo I I[epKBa HayeOTO Misja MPSAMO NPOTUIECKHO CBOEMY MPU3HAUYCHHIO —
MIITPUMYBATH YUCTOTY ¥ Millb peniridaux nouyttiB [131]. Ile 3axkoHOMOIOXKEHHS
OyJi0 po3polJieHe NJisi HOBO1 Hallli, OUIBIIICTh SIKOI CKJIajaiacs 3 XPUCTHSIH, alie
TaKUX, 10 HaJeXalh 10 KOHKYPYIOUHMX CEKT 1 JEHOMIHAllld, 10 TOro X
HEMHUPOFOOHO HAJAIITOBAHUX JI0 aHTJIIKAaHCHKOI 1epkBU. KpiM Toro, 6arato XTo 3
nux memkadiiB HoBoro Ceity npuOynu 3 AHrii came 3apagud yHUKHEHHS
peniriiHux mnepeciiiyBaHb 3 OOKYy Jep)KaBHOI IIEPKBH; OTXKE, MOMPABKY OYyIo
BHECEHO 3 METOI0 LIOHANMEHIIIE 3aM00IrTH 3aCHYBaHHIO B KOJIMIIHIX aHTIIACBKHX
KOJIOHIIX JIEPABHOI pelirii, ToOTO 3a KOHKPETHUX ICTOPUYHUX OOCTaBUH —
LIEPKOBHOI oOpraHizamii, mo Oyna O MO CyTl PYKOI AaHIIIKAHCHKOi ILIEPKBU B
KonuiHii Metponoii. [xeddepcon 3ronom nucas: «S ax HiSIK HE BUCTYIAKO HA
3aXHMCT YaCTHX 1 HEMEPEBIPEHUX 3MiH Yy 3aKOHAaX Ta KOHCTUTYII... AJie s 3HAIO
TaKO0X, 110 3aKOHM Ta IHCTUTYI[lI MAIOTh 1TH Py4-00-pyd 3 MPOrPECOM JIFOACHKOTO
po3yMy. 3... HOBUMH BIJIKPUTTSIMU, 3 PO3KPUTTAM HOBUX ICTHUH, 31 3MIHAMH
MOBEIIHKH ¥ TyMOK BIANOBIHO O 3MIHEHHX OOCTaBUH 1HCTUTYIIi TAKOXK MMOBUHHI
3MIHIOBATUCS 1 HE BiJicTaBaTH Bijg yacy» [197] 3aMicTh BiAirpaBaTu poiib JUTIYOTO

OJISITY, 3 SIKOTO JJABHO BXKE€ BUPOCIIA 3pijia JIFOAUHA.
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Opnak, sk 3ayBaxye O.B. XonMmc moHaj cTo pokiB MOTOMY B OJHOMY 3
CYyJIOBUX DPIllI€Hb, JI0 JBAALSTUX POKIB JBAALSTOTO CTOJITTA 1€ TMOJ0KEHHS
aMEpPUKaHChKOT KOHCTUTYIIIT «IOPOAUIIO SIBUILE, sIKE HE 37aTHI Oyu nependauynuTu
il HailloOgapoBaHilll OaTbKU-3aCHOBHUKH», 1 HHMHI aMEPUKAaHCHKE CYCHUIbCTBO
3MIHHJIOCS] Maike 710 HeBMI3HAHHOCTI. HWH1 MuTaHHS B3a€MHH IIEPKBH Ta JAEPKaBU
B CHIA meperBopuiiocs Ha 0araTorojioBy Tifipy, a 3HaueHHs [lepinoi mompaBku
TPAKTY€ThbCS JyK€ IIHMPOKO, adu MPUCTOCYBATH 1i 1O NPOOJIEMaTUKH, IO
(hopMy€ETHCS 32 HOBUX COLIAIBHO-ICTOPUYHUX 00CTaBUH. «OpuriHamicTuy» (Tedis B
KOHCTUTYIIHHO-TIpaBoBoMYy 101 CIIIA) posuiHioooTs 1i copoOu  aganTaiii
HETaTUBHO, HAMOJIATAI0YN HA TOMY, 1110 BOHH MOPYIIYIOTh MPUHIINI, 3T1JTHO 3 SKUM
y nonoxkeHHsx Koncruryuii CHIA ciig untaTu auiie Tod 3MICT, SIKWM BKIJIa1aly B
HbOI'O aBTOPU KOHCTUTYIIIHHOIO TEKCTy, ajie, SK OauyuMO 3 LHUTOBAaHUX CIIB
T. Jlbxepdepcona, BiH OyB JOCTaTHbO [JAJNEKOTJISJHUM [JIE TOTO, 1100
nepeayyBaTd  HEOOXIJHICTh THYYKIIIOIO CTaBJIE€HHA [0 KOHCTUTYLIMHHMX
MPUHLUIMIB, a0uW KOHCTHUTYIlisl 30epiraja 3JaTHICTh PEryJIOBaTH CYCIUIbHO-
MOJITUYHE KUTTA JIEpKaBU B HemnependadyBaHux ooctaBuHax. [IpakTuka moBena,
HACKUIBbKM 111 00CTaBUHHU MOXYTh OyTH Henepen0adyBaHUMU.

[lepuie 3BepTaHHs 10 MOMPABKU MPO BCTAHOBJICHHS HOBOI PEIirii Ha piBHI
mraty BigOynocs axk 1947 poky, 1 3a miBTOpa CTONITTS, 110 MUHYJIH 3 MOMEHTY
patudikailii, cTaH CyCHIIbCTBAa 3MIHHUBCSA KapAauHainbHO: Hanmpukidmi XVIII
CTOJITTS OUIBIIICTh JITEH y KpaiHl AKIIO i OTPUMYBAJIH SIKYCh OCBITY, TO B POJMHI
a00 B IIEPKOBHUX IIKOJIax, a B cepeauHl XX CTOJITTS YNPOJOBXK KITBKOX
JECATUWIITh (PYHKIIIOHYBaJIa CUCTEMA JEP>KaBHUX IIKII 1 MIKIILHUX aBTOOYCIB, IO
3aiiManucs JOCTAaBKOIO JIT€M 10 HaBUaNbHMX 3akialiB. OAuH 13 rpoMajsiH Ha
npi3BuiLe EBepcoH mocTaBuB MijJ CYMHIB KOHCTUTYIIHHICTh 3aKOHO/IaBCTBA IITATY
Hero-JIxepci, sikuM mnependayanocs BIANIKOAYBaHHA IIKOJaM IUIaTH  3a
MEePEBE3CHHs JIITe Ha MIKUIbHUX aBTOOycax HE3aJIeKHO BiJl TOTO, BIJBIAYyBaJIH
BOHHU JIep>KaBHY a00 mapadisuibHy IIKOJIY; 1€, Ha JYMKY MO3MBaua, MOpPYyIIyBaao
nonoxkeHHs: Ilepimioi mompaBkH, OCKUIbKKM (PaKTUYHO MPUMYIIYBajO IJIATHUKIB

NOJATKIB (PIHAHCOBO MIATPUMYBATH IIKOJH, y SKUX 3aKOoH Boxuil BUKIagaBcs
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3riIH0 3 KaTOJUIbKUMHU mnorisgamu. Y 1id crpasi Bepxouuit Cyn CHIA
OUTBIIICTIO TOJOCIB NPUIHAB (HOPMYIIIOBAHHS, BIAMOBIIHO 10 sikoro 3micT [lepioi
MOMpaBKU CJ1J] TPAaKTyBaTH TakK, 110 aHi Biaja MTaTy, aHl deneparbHUM ypsa HE
MOKE€ 3aCHOBYBAaTH LIEPKOBHY OpraHi3alilo, YXBaJIIOBATH 3aKOHU Ha KOPHUCTH
OJIHIET OKPEMOI peirii Ha MPOTUBAry THIIUM PENIrisiM a00 Ha KOPUCTH yCIX pemirii
Ha IPOTHBAry aTeicTaM 4d arHOCTHKaM; BOHU HE MOXXYTbh IPUMYIIIYBATH FPOMAJISH
XOJIUTH JI0 LIEpKBU ab0 HE BIABIIYBATH ii MPOTH iX BOJIi, KapaTtu (i3uyHUX 0OCi0 3a
JOTPUMAaHHSA THX YW IHIIUX PENITiHHUX MOTJIAAIB 1 HaKIaJaTH Ha HUX OyIb-sKi
MOJATKHU Ha MIATPUMKY OyJb-SKHX PENIriMHUX akUiid abo 1HCTUTYLI. MoTuBYIOUH
THM, 110 B [IbOMY BHIIJIKy BJIaJa MITATy IPOCTO MOLIKPIOBAIa JEPKaBHI MBI HA
BCIX TpOMAJsiH HE3aJeXHO BiJ IXHIX pENIriiHUX TMEePEeKOHaHb, a TOMY
3aKoHOAaBCTBO mTaTy Hbro-Jlkepci BIANOBIaN0 KOHCTUTYLIMHUM BuMoraMm [179,
p. 22].

Onmnak MUHYJIO 1€ OJM3bKO WIICTAECATH POKIB, 1 KapTHHA XUTTA B
Cnonyuenux llltarax 3HOB CyTT€BO 3MiHMJIacd NOpIBHSAHO 3 1947 pokom, a 3a
MUHYJIHH EpioJ 3MICT CIIOBOCHONYUYEHHS «BIPOBAKEHHS peirii» BOupae B cede
Bce Outpuie M Ouibiie 3HaueHb. C. Xaak HaBOAUTH LTy HU3KY CYJOBHUX CIpPAaB, Y
AKUX MoyoxeHHs [lepiioi mompaBku 3aCTOCOBYEThCA JUISl TOTO, «100 3amo0irTu
BUMOTaM J0 JEp’KaBHUX ILIKUI MOYMHATH KOKEH HaBUAJBHUU J€Hb 3 YWTAHHSA
bi0nii; BUIUIaTI Helep>KaBHUM IIKOJIAM KOMIIEHCAL1l Ha 3ap00iTHY IJIATHIO, KHUTU
Ta 1HIII BUTPATH, IO CTOCYIOTHhCSl CBITCHKMX AacCI€KTiB HaBUYaHHS; BHUMOTaM, 3a
AKUMU B OYyJIb-IKOMY NIAPYYHUKY JJI J€p>KaBHUX LUK HEOOX1OHO Oyso O 4iTKO
pPO3’SICHUTH, IO E€BOJIOLIS JIOAWMHU SK O10JOTIYHOro BUAY € He (hakToM, a
Teopi€ro, ad0 100 TEKCT IeCATH 3anoBiael OyB pO3MILIEHUN HA CTIHAX KJIACHUX
KIMHAT JIep>)KaBHUX ILIKUI, a0 100 y JAepKaBHUX IIKOJAX Ha ypokax O10io0rii
B1IBOJIMBCS OJJHAKOBUH Yac JJisl BUKJIAIaHHS €BOJIOIINHOT TEOpil Ta KpealioHi3MYy;
HaJIaHHIO IIIKOJIaM Ta IIEPKOBHUM OpraHi3allisiM mpaBa BUPINIYBATH MUTAHHS PO
JI03BUI TOPryBaTU CIUPTHUMM HAmosiMU B paniyci 50 spaiB Bia ixHix Oy/iBelib;
3MiHaM 3aKOHOJIaBCTBA 3 METOIO BIPOBAKEHHS 000B’I3KOBOT XBUIMHU MOBYAHHS

JUIsL «MeauTallii abo MOJUTBW» YHPOJOBXK Yy4OOBOTrO JHS B JAEPKaBHUX IIKOJAX;
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3a00poHaM BUKJIAJaTH TEOPIIO €BOJIOLII B JEp>KaBHUX IIKOJIAX 32 YMOBH, SKIIO
KpEAIIOHI3M HEe BKJIIOYEHHUU J0 MporpaMy HaBYAHHSI; PI3/IBSIHI 1HCTAJAILII SICEN B
OTOYEHHI pPOCIMH MOWHCETTIA Ha cXoJax OyIiBIl Cydy; IPOBEJCHHIO
«HEUTpaJbHOI» MOJUTBU IiJI Yac ILIEPEMOHIT BPYUYEHHS JUIUIOMIB; OpraHizaiii
HOBOTO IIKUIBHOTO PailoOHy CHELIadbHO VISl TOTO, 00 HOro KOpIOHU 30iranucs 3
TEPUTOPIEIO TOTO YU 1HIIOTO PENIrIMHOTO aHKJIABY; CIOBIIIEHHS MPO 3alepeyeHHs
Teopii €BOIONIi MPHU BXOJ1 B Kjacu 010JI0T1i B Jep)KaBHHUX IMIKITbHUX 3aKiIafax;
OJIHOXBWJIMHHA 3asBa INepej MPOBEACHHSAM 3aHATh Yy JAEB’SITOMY Kiaci 3 Oloyorii
PO HASIBHICTh «BIJICYTHIX JIAHOK» y TE€OpIi €BOJIIOLII; TPOBAIKEHHIO 32 PaXyHOK
Jep>KaBU JIOJATKOBUX 3aHSTh 3 MaTeMaTWKd a00 4YUTaHHS 3 JITbMHU, MIO
HaBYaIOTHCS B MapadisuIbHUX ITKoNIaxX...» [179, p. 23].

Hackinbku naneko MokHA 3alTHU 3 TPAaKTyBaHHSIMHU KOHCTUTYIIHHUX HOPM
1[0/I0 BOPOBAXKEHHSI HOBHX PENIrid O0COOJMBO YITKO MPOJAEMOHCTpYBaia CyAJs
Bepxosuoro Cyny O’Konnopc, 3amnpornonyBaBmu 1984 poky Tak 3BaHHM
«KpUTEpIN MIATPUMKU» MiJl Yac PO3TJSAY CHpaBU MO0 PI3[ABSHOI 1HCTANALII B
nyOJIYHOMY NapKy, IO 3HaXOAWBCA B JAEP’KaBHIM BIIACHOCTI, KOJU TOpAN 13
acnaMu Oynu BHcTaBieHi miactukoBl Canra Kiayc, ojieHb, TIFAaHTChKI LYKEPKH
N1 CyOpoBiA 3ByKo3amucy 3 mnoOaxaHHsMu po0pa. Cyn yxBainuB, WO U4
1HCTaNALs He mopyuryBana mnojoxkeHHs [lepuioi mompaBku, ane O’Konuopc y
CBOIM OKpeMiil TyMIll BiJ3HAUWIIA, 10, PO3TJIAIAI0YM MUTAHHS MPO MOKIUBICTH
KOHCTUTYIIHHUX MOPYIIEHb JEPKaBHUMU yCTaHOBAMH, CYJAH MAlOTh MOCTaBUTH
co01 MUTaHHS, Y4 HE MOJAIOTh Taki Aii 3 OOKYy Jiep»aBH 3HAK I'pOMaJisiHaM, IO
BOHA MIATPUMY€E OJHY PEJITi0 Ha MPOTHUBAry IHIIUM, a00 XK MIATPUMYE PENITito
3arajioM Ha MPOTUBAry HEpeNIiriiHuM (popMam CBITOOAYEHHS 1 TUM CaMUM CTaBUTH
IPOMAISTHCHKO-TIOJMITUYHUN CTAaTyC JIOJMHU B 3aJIEKHICTh BiJ TIi€i, a HE 1HIIOI,
penirii uM BiJ pemnirii B3araji NmompH ii BIACHY peniriiHy HeuTpanbHicTh [179,
p. 24].

HeszanexxHo Big TOro, 4Yd € KpUTEpid MIATPUMKH  JIOCTaTHHO
palllOHANIICTUYHO OOIPYHTOBAaHMM a00 B MPUHIMIMI 3A1HCHEHHUM, BiH caM COOOI0

SCKpaBO JeMOHCTpye crpoOy BuzHaTu ¢akt, mo Cnonydeni llltatn Amepuku,



87
X0ua ¥ 3aJMIIAI0THCS KPAiHOK 3 CHUIIBHOIO PEJTriiHOI0 CKIIA0BOIO 1IEHTUYHOCTI,
nepecranu OyTH CYyTO XPUCTUSHCHKOIO HAIll€l0, OCKUIBKU 3-MIOMIDK aMEpPUKAHCHKUX
IPOMAJISIH € TPEJACTaBHUKU MalXKe BCIX MUCIUMUX KOH(ecCil, MpeacTaBIeHUX
OJIM3bKO MIBTOpA TUCSYAMU PENITIHHUX OpraHi3ailiii, He KaXy4H BXKe MPO BEIUKUN
MPOIIAPOK €BAHTENIYHUX aTeicTiB. BiporigHicTh TOro, 1m0 aHrJiKaHChbKa abo
METOJUCTChKA YU Oy/ib-sIKa 1HIIIA IIEPKBA 3MOXKYTh KOJUCHh IOPUIUYHO 3aKPIMTUTUCS
B POJIi Iep>KaBHOI LIEpKBU (200 HaBITh IO MOPMOHCTBO OTPUMAE IOPUJIUYHI TTpaBa
OyTu aepkaBHOIO pedniriero mraty KOTa), HE € Ay’ke BHUCOKOIO, aje 3arposa, siKoi
Tpeba Oyno O yHUKHYTM HHUHI, MOJISITAa€ CKOpiole B TOMY, IO aTeicTH, ado
KaToJIUKU, abo 1yjaei, abo yHitapii, abo aHabanTuctu, abo CBiAKU leroBu, abo
aaseHTuctu Cpomoro JlHs, abo MycynbMmaHH, ab0 1HAYICTH, a00 NPUXUIBHUKU
IHJ1aHCBKUX BIpyBaHb Ta KYJIbTIB MOKYTh BBaXaTH ceO€ YIIEMJIIEHMMH Yy CBOIX
IPOMAJISTHCHKUX TIpaBax, SIKIIO JIepaBa — Xal HaBITb HEYMUCHO — BUSIBISITUME
MPUXUIBHICTh 10 OJHIET 31 CBITOTJIAJHUX MOJENEH 3-TIOMIX BEJIHUKOI KUIBKOCTI
iHImMx. OTKe, «KpUTEepid MIATPUMKNY» (HAKTUYHO PO3MIMPIOE 3HAYEHHS MOHSTTS
«BIIPOBAJKEHHS PEJIrii» HACTUIbKHU, [0 BOHO MOYMHAE OXOIUTIOBATH OyAb-sKi il 3
00Ky Jep>KaBHUX 1HCTUTYIIN HA MIATPUMKY OYyIb-SIKOI PEirii.

VYei i Ta 6€37114 1HIIUX, Ha MEePIIUA MO, CXOJIACTUYHUX MUTaHb (M’ KO
Ka)Xyudd) JIEMOHCTPYIOTh CBOIO BIJJQJICHICTh BiJ OyAb-SKOro, a HE JIMIIE
¢bu10codChKO-NIPABOBOTO, JTUCKYPCY HE TUIbKHM caMi co00I0, a W OKpeMUMHU
nymkamu udiieHiB BepxoBHoro Cyy, HE3roJIHMX 3 yXBajdaMu OUIBIIOCTI IIOAO TI€T
YW 1HIIOI CIPaBH; y IUX 3ayBaXKEHHSAX BaXXKO 3HAUTH (DopManmicTUUHMI MiaXif,
JIOTIKY YW IOpUAUYHI OOIPYHTYBaHHS, OCKUIBKM BOHHM 31€0UIBIIOIO CIIOBHEHI
capkasMy: TaK, y CHOpaBl IIOJAO MPOBEACHHS «HEUTpPAIbHUX» MOJIUTOB Ha
BUITYCKHIM IIKUIbHIM LIEpEMOHIi, sike OyJ0 BH3HAHE HEKOHCTUTYLIMHUM Ha TId
MiJICTaBl, IO BUIYCKHHUKA MOIJIM O BIQYYTH ce0€ «IPUMYIICHUMHU JO
MPUCYTHOCTI», TOOTO O MOBYAa3HOI y4acTl B MOJIUTBI, OAMH 13 CyJ/IB HapikaB Ha
Te, IO OuIbIICT, Horo koner 31 ckiaagy BepxoBHoro Cyay BouYeBHIb
MEpPEIHAKIININ TpaAuliiHEe PO3YMIHHS CJIOBA «IPUMYIICHHS» (coercion), sike

O3HaYa€ MPUMYC CHIIOK 3aKOHY a00 3arpo3010 MOKapaHHs, B 00’ €KT aMaTOPCHKOTO
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IICUXOJIOT13yBaHHs; y CIpaBl MPO Y3rO/UKEHHS KOPAOHIB WIKIIBHOTO pPaiioHy 3
TEPUTOPIEI0 peNiriiHoro aHknaBy ((PyHIAMEHTAJIICTChKOI 1yJEHChKOi CEKTH)
IHIIUNA Ccyas KamiBes, mo OoutbiricTs wieHiB Cyay, MaOyTh, neperHsiacs 17e€ro,
[0 BUILlA Biaja, «BCTaHOBIeHa Bia bora» B OmnbaHi, 3roBopuiiacsi BIPOBAIUTH
uepkBy Catmap XacuaiM, a Te, 1110 BOHU HA3BAIH «BIPOBAKEHHIM», BapTO OyII0
0 cxapakTepu3yBaTH SIK ToJepaHTHICTH [179, p. 23].

Tak uM 1HaKIIe, CTUIb PO3B’SI3aHHS IUX KOHCTUTYIIHHUX MUTaHb CBIIYUTH
npo Te, 1110, MO-Tepile, MPaBOBE 3HAUCHHS MOHSITTS «BIPOBAIHKEHHS PEIIrii»
PO3LIMPUIIOCH YK€ CYTTEBO; MO-ApPYyTe, TIyMAdyeHHs CIpaB IO CyTl BiOyBajocs
Ha piBHI MOBCAKAEHHO1, PO3MOBHOI MOBH, OCKUIbKU (pOpMalIbHI TEPMIHU BTPATHIIH
Oyllb-SIKy PEJEBAaHTHICTh; MO-TPETE, BHUHUKIA moTpeda B po3poOlili HOBOIO
JUCKYPCUBHOTO arapary, 1[0 3aJ0BOJbHSAB OM HOBI MOTpeOM IMO3UBaAYiB; IO-
YeTBEpTE, Yepe3 BIJACYTHICTh TAKOTO HOBOTO JIUCKYPCUBHOIO arapary pillleHHs MO
pI3HUX CHOpaBax MOTJM Maj0 HE MOBHICTIO CYNEPEUUTH OJHE OJHOMY, a OKpeMi
IYMKH TPEICTaBHUKIB MEHIIOCTI ckiany BepxoBnoro Cyny HaOyBanu
0co0MMBOro0 roctpoi (opMu W MOTHUBYBAIUCS CKOPIII€ €MOILINHUMH OI[IHKaAMU,
HDK apryMeHTAIll€l0 Ha OCHOBI CHJIOTI3MIB UM TUM OlJIbIlI€ MOCHUJIaHb HAa HOPMH
mpaBa. Ajie BOJHOYAC LUIKOM OYEBUIHO, WLIO I[I BIOPaBH 3 TEPMIHOJOTI]
BIIOOpaXylOTh CKJIAIHy COLIAJbHO-KYJIbTYPHY pEaIbHICTh 1 HEOJMIHHO
Ha0yBalOTh BEJIMKO1 CYCIUJIbHOI Bar, 1HaKIlle BOHU HaBPsII YU CTAIH O MPEeIMETOM
pO3MIIsiAy HAMBHUIOI CyNOBOI IHCTAHIlI B OJHIA 3 HAWJAEMOKpPATUYHINIUX KpaiH
CBITY.

Hanpuknaz, y pillieHHI MO CrpaBi Ipo Ppi3ABIAHY IHCTAISAIIIO B MyOJIIYHOMY
MapKy CYCHUIbCTBO HEMUHYYE AUIMTUMETHCS Ha THX, KOMY JI0 BIOJA0OM Olibliia
JOSUTBHICTD 3 OOKY AEpKaBU J0 PENIrIMHUX NMUTaHb (1 Takl JIFOJU BBAKATUMYTh, 110
CyIH Yy CBOiMl MpakTuIill 3aWllJIM HAATO AAJIEKO), 1 HA MPUXUIBHHUKIB MOAAJBIIO]
CeKyJisipu3allli Jep>kaBu, HAa AYMKY KOTPUX CYAM HEIOCTATHbO POOJSATH s
BIPOBA/IP)KCHHS TIPUHLUITY PENIriiHOI HeWTpanbHOCTI. Bapro 3ragatu y upomy
KoHTeKkcTi, mo 1802 poky ToxmimHi mnpe3ugeHt Cnomyuyenux [llTaTis

T. Jl>xepdepcoH MOACHUB y CBOEMY JIMCTI J0 OONIMHM OamnTHUCTIB 13 MiCTEYKa
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Jlen6epi, 110 IPUCBAYEHI PENIriifHOMY MTUTAHHIO MOJIOKEHHS MEePIIOT MOMPaBKU 10
KOHCTHUTYIIIl — TOJIOKEHHS MPO 3aCHYBAaHHA HOBOI pPENirii ¥ MOJOXKEHHS Mpo
CBOOO/Y BIPOCIOBIJIaHHS — CTBOPWJIM «CTIHY PO3’€IHAHHS» MIXK ILEPKBOIO Ta
JepKaBoOI0, YOro, BIIaCHE, U JoMaraiaucs 0aThbKH-3aCHOBHUKH IPOBIIHOI 3aXigHOT
JIEMOKpATii; Temep ke AEsKl aBTOPU CTBEPIXKYIOTh, IO «CTiHA PO3’€IHAHHSY,
MPU3HAYEHHS SKOi CIIOYaTKy BOayanocs B 3amo0IraHHl BTPYYaHHSAM 3 OOKYy ypsay
B peNiriiiHi CIpaBH, Ha >Kallb, MEepeTBOpUIIacs Ha 3aci0 3amoOiraHHs OyIb-SIKUM
BTPYYaHHSIM pEJirii B COpaBu JiepKaBHOTO ynpasiiHHa [137], a 1HIII, HaBOakKw,
HapiKaloTh, IO I CTIHA BUSBUJIACA HEJOCTATHBO BHUCOKOI ISl TOro, mI00
yOeperTu CyCcriJibCTBO BiJl TOTO, III0 BOHU CIPUINMAIOTh SIK TEOKPATUUYHY 3arpo3y.
Ane ronoBHe, 3ayBaxye C. Xaak, moJisirae HE B OIIHIIl aJ€KBAaTHOCTI YU
HEaJICKBaTHOCTI  HUHIIMIHBOTO  IOPUAUYHO-NPABOBOTO  3HAYEHHS  MOHATTS
«BIPOBAKEHHS PENIrii» COllalibHIM peanbHOCTI a00 MEPEeKOHJIHUBOCTI YU
HEMEePEeKOHJIMBOCTI MPABOBUX apryMEHTIB, 3aCTOCOBAHMUX IIiJl YaC PO3IJISIAY TOTO
Yy 1HIIOTO MO30BY, &, MO-MEpIle, Y BU3HAHHI caMOoro (akTy €BOJIOLIl 3HAYEHHS
MOJIOKEHHS MPO BIPOBA/KEHHS peNirii Sk OJHOTO 3 3aco0iB, y SKUU
aMepuKaHChKa MpaBOBa CHUCTEMa MPUCTOCOBYETHCS 0 HOBUX MOTPEeO MOCTIMHO
3MIHIOBAHOT'O CYCHUIBCTBA; MO-IPYTe, B YCBIIOMJIEHH] TOTO, IO II€H €BOJIIOIIHHUIMA
MPOIIEC € MOCTYMOBUM, YaCTO KOHBYJbCHUBHUM 1 XaOTMUYHHM — TO B OIK HIMPIIOi
akoMoJialii Jep>KaBu A0 PENIriiHUX YMHHHKIB, TO B OIK MEHIIOTO BTpyYaHHS
Jiep>KaBU B PEIIriiiHI crpaBu, — 1HOJ1 HaBITh O€3rIy3AHM, ajie, MO-TPETE, MOMpPH
BCIO PBYYKICTh, HEJIOTIUHICTh 1 CYJIOMHICTbh, IIel mpoliec Oe3nepepBHOI ajganTallli
HEO0OOB’SI3KOBO SIBJIsIE COOOI0 MEPEIIKOy Ha NUISAXY J0 MOJANbIIOI pallioHai3alii
npaBoBoi cdepu, HaBNAKM — BIH MOXE CHOPUSATA MOOYJOBU palliOHAIBHOI
CTPYKTYpH MPABOBUX CHUCTEM, AKIIO PO3YMIHHS IMX (yHIaMEHTAIbHUX 3aCHOBKIB
MOKJIACTH B OCHOBY (pistocochKo-mpaBoBux Teopiit [179, p. 24].
Koncturyuiitne npaBo CIIIA Hamae A01aTKOBI YUCIEHHI W PI3HOMAHITHI
MPUKIIAIA, KOJU CYJIOBI YCTAHOBMU 3MYIIEHI PO3B’SI3yBaTH MHUTaHHSA MPO T, YU
MOIIUPIOETHCSI TPaBO Ha HEJAOTOPKAHHICTh MpUBATHOI cdepu KUTTI Ha

MPUMIPOYHI KaOIHKM B Mara3mHax a0o ByJIMYHUX TeiedOHHUX Oyakax, ado X uu
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MOX€ MpaBO Ha CBOOOJY BIPOCHOBIJAaHHS OyTH 3aCTOCOBAHE [0 BUIIAJIKIB
BUKOPUCTAHHS MECKaJIiHy (PEYOBUHH, 110 MICTUTHCS B MEBHUX BUJAX KAKTYCIB 1
3aHeceHa [0 KaTeropii HapKOTUYHUX 3aco0iB) yYaCHUKaAMU TpagUIIHHUX
1HIIaHCHKUX pemiriiHux putyatiB [183, p. 466] Ta iH., 1 BC 111 aCMEKTH 3a JOT1KOIO
TpaHcopmarlii mpoOiieMr MPAKTUYHO HE BIAPI3HAIOTHCS BII  ICTOpli 3
TpakTyBaHHAM 3MicTy [lepioi nonpaBkwu.

VY Oynp-sikomy pasi, KOJau iaeThbes mpo 3actocyBanHs C. Xaak ceMIOTHUYHHX
niaxoaiB mparmMaruunoi ¢utocodii Y. [lipca, cmig BpaxoByBaTd, 1O pid HE B
a0CTpakTHHX pO3AyMaxX MpPO TEOPETUUYHY KUTTE3NATHICTh Ta €(EKTUBHICTh
IparMaTuCTChbKOI MAaKCUMH, a B PI3HULI MDK CYTO BE€pOQJIbHMM TIIyMay€HHSIM
MEBHOTO HAYKOBOTO YM MPABOBOTO MOHATTS 1 MIAKPIMICHUM 1HGOPMAIIE0 Ta
JIOCBIJIOM PO3YMIHHSAM TOTO, 1[0 T€ YM 1HIIIE MOHSTTS HECE B cOO1 B MPAKTUYHOMY
ceHci, anga dyoro Ilipc 3BepTaB yBary uMTadiB Ha TpU PIiBHI siCHOCTI. Sk
MPUPOJTHUYO-HAYKOBI, TaK 1 MPAaBOBI MOHSATTS PO3BUBAIOTHCS, X04a JOBOJII PI3HUMHU
criocobamu 1 yepe3 pi3Hi NPUYMHY, 1 HABEJICH] BUIIE MIPUKIIAIA TOSICHIOIOTh, YOMY
BUKJIIOUYHO (hOpMasibHI, CUHTAKCUYHI miaxoau y ¢imocodii Hayku Ta ¢imocodii
npaBa He € afaekBaTHUMH [182, p. 14]. Konnemnis  3pocTaHHS 3HAYCHHS aX HIsSK
HE MiAPUBA€E OCHOB MpPArHEHHS HAYK 3’sICyBaTH KAapTUHY CBITY, HABMaKWU, MOXKE
CYTT€BO CIPUATHU yCIiXaM y Iiil CIpaBsl; Tak caMO BOHA JIy>Ke JajieKka BiJ TOro, abu
TAYMAYUTH TPABOB1 PIlIEHHS SK HEMHUHYY€ JTOBUIbHI ¥ MPUMXJIMBI, HATOMICTb
MOX€ JOMOMOTTH IMpaBy B pallOHANICTUYHIA Tapagurmi ajganTyBaTUCS O

3MIHIOBaHUX cOIiadbHUX 00cTaBuH [179, p. 11].

2.2. IcTtopuko-eBOIIOUIMHUI WiAXiA A0 po3ymMiHHs ¢ijnocodii mpasa i
NUTAHHS THUIOJOIII MPABOBUX CHCTEM Y HEOKJIACHYHIN NpParMaTHCTCHbKIl
napaaurmi C. Xaak

Y nonepenHboMy MiIpo3aii MU HaBoguwiau uuTyBaHHa C. Xaak ciiB
Y.C. Ilipca mpo Te, IO MOHATTS 1 JIIOAW B3a€EMHO HABYaIOTh OJHE ojHOro. L1
B3a€EMHUHU MK TOHSATTSIMU Ta JIOJABMH MOJKHA TIEPEHECTH 3 CEMIOTHYHOI B

CYCHUIBbHO-ICTOPUYHY TJIOMIMHY W PO3IJISHYTH MPOIIEC 3pOCTaHHS 3HAYEHHS KPi3b
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MpU3MY AiSUTbHICHUX HACTIJKIB 3pOCTAIOYUX JIOJICBKUX MOTPEO 1 MparMaTuku HE B
CIELIAIbHO-CEMIOTUYHOMY CEHCi, @ B HIMPOKOMY PO3YMIHHI — $IK CKJIQTHOTO
KOMIUIEKCY TMPaKTUYHUX BUYMHKIB Ta iX JOCBIAHMX HachiakiB. Kiacuku
nparmMaTu3My, 30KpeMa MNpaBOBOro, OAHUMHU 3 MEPUIMX BCEPHO3 1 MPUXHIBHO
OI[IHMJIM HOBITHIO Ha TOW dYac TEOpil0 JapBiHI3MY, IO, JI0 pedi, MIATBEPIXKYE
nurtara 31 «lnsaxy 3akony» O.B. Xonmca: «Po3BUTOK Hamioi mpaBoBOi CUCTEMH
BiIOyBaBCsA YNPOJOBXK Mailke THUCAYl POKIB MOJIOHO 1O PO3BUTKY POCIUHH,
MPUYOMY KOXXKHE HOBE TOKOJIHHS HEMHHYydYe pOOWJIO B 1€ PO3BUTOK CBIif
BHECOK... TIPOCTO MIAKOPSIIOYNCHh 3aKOHY CIHOHTaHHOTO 3pocTtaHHs» [193, p. 398].
Leli eBOIIOIIIOHICTCHKUIA TOCHIT MiAXOIUTIOE 1 po3BuBae C. Xaak, afantyoudu Moro
JI0 Cy4YacHOro CTaHy TMpaBoBOi cdepu W BHUKOPUCTOBYIOUU HJiI PO3POOKH
MPUHIHUIIB KJIacu(iKalli MPaBOBUX CUCTEM.

JocniaHuis 3ayBaxye, 110 MPaBOB1 CUCTEMU, 3BUYANHHO, € HE 010JIOTTYHUMHU
opraHizMamu abo BUJaMU, a KyJbTYpHUMH (EHOMEHAMHU, 1 MPUITyCKaE, 1110, KOJIU
O.B. XonMc ToBOpUTH MPO €BOJIIOIIID aMEPUKAHCHKOI MPaBOBOi CUCTEMH, HOTO
CJI0Ba, UMOBIPHO, CIiJl COpUMaTU He OUIbIIEe HiXK MeTadopy, KOJOPUTHUIN BUpPaA3,
3MICT SIKOTO MOJIATa€ MEPENOBCIM Yy TOMY, IIO MPaBO MOCTIMHO 3MIHIOEThCA U
aJaNTy€eThCs, «CIIOHTAHHO» PEarylo4yd Ha 3MIHM OOCTaBUH, y SIKUX BOHO ICHY€ Ta
dbyHKIIOHY€E. Aye el NPUHIMI MOXHA 3aCTOCYBaTU IJisi (opMyBaHHs OLIbII
MPOAYKTUBHOI 1/1€1 €BOJIIOLII IPABOBUX CUCTEM SIK CHEIU(DIYHOTO BUSBY IPOIIECY
€BOJIIONIT BCIET CYKYIMHOCTI KyJIbTypHUX (heHOMeHIB. Jltonsam (1 He TUIbKU JIOASM
[160, p. 154—157]) mputamaHHO BHUPOOJATH 3HAPAAAA I peajizailii CBOiX
OaxkaHb 1 TOTpeO, pO3pOOJSATH HOBI CHOCOOM KOMYHIKalll 3 pPEalbHICTIO,
CTBOPIOBATH COIllalbHI 1THCTUTYIT, (OPMYBATH POJIi Ta IIpaBUiIa 1 pETPaHCIIOBATH
BCE 1€ 1HILUM JIIOJIM; 111 KyJIbTYPHI IPAKTUKH, X04a i 3yMOBJIEHI 1I0YaCTH HAILIOIO
IF€HETUKOI0, YaCTKOBO TaKOX (POPMYIOThCSA MpolecaMu MPUPOTHOTO BiIOOPY
caMUX KyJbTYpHUX (EHOMEHIB M y Takud cnocid MOXyTh BIUIMBAaTH Ha
30€peKEeHHS TUX YU 1HIINX T€HETUYHO 3YMOBIICHUX 3410HOCTEH.

HaBiTh $KIIO IHTEPOPETYBATH 1€ MpaBa SK MNPOAYKTY KYyJIbTYpPHOIO

pPO3BUHEHHS B 1ii «MiHIManbHIM», MeTadOpUUHiIN Bepcii, BOHA MOXke OyTH
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KOPUCHOIO I TEOPETUYHO! OLIHKUA ICTOPUYHOI JOTIKH W (OpM PpO3BUTKY
MPaBOBUX CUCTEM. TparisieTbesi, 10 MPAaBOBI CUCTEMH PO3BUBAIOTHCS HACTUIBKU
IHTEHCHUBHO 1 IIBUJKO, IO 3 SIBISE€THCS MOXIIMBICTh MPOCTEHKUTU 3HAUYIII
3pyUIEHHS YIPOJOBX JIOBOJI KOPOTKOIO MPOMIXKKY 4acy. SICKpaBUM MPUKIAAOM
HaIllMX 4YaciB € MIBUJKUN PO3BUTOK €BPOIEHCHKOTO 3aKOHOAABCTBA. Y BIAHOCHO
HEIaBHI ICTOPUYHI YacCH HE MEHIN IOKa30BUMH € 1HAIMChKA Ta MaKHUCTaHChKa
npaBoBl cucTeMu: micas Bia enHaHHs Ilakucrany Bif IHIIi 3akoHOIaBcTBa 000X
KpaiH, copMoBaHE Ha OCHOB1 AHTJIIMCBHKOI MPABOBOi CHUCTEMH, CIIOYATKY OyiH
Maiike 1I€HTUYHUMHU, ajieé HUHI BOHU CYTT€BO BIJPI3HAIOTHCA. [HAIMCHKY NPaBOBY
CUCTEMY € Maike BCl MIJACTaBU BIAHOCHUTH IO CHUCTEM, IO IPYHTYIOTbCA Ha
3acajzax UMBUIBHOIO IpaBa, a MpaBoBy cucteMy Ilakucrany — 10 cucreM
3arajJbHOr0 mMpaBa 3 HaAOYJOBOIO Yy BUIJISAl 1cIaMcbhKoro mpama; B IHmii
MEPBUHHUMU JDKEpEJlaMu TMpaBa € 3aKOHU, 3aTBEP/KEHI MapJIaMEHTOM 1
3aKOHOJABYMMH OpraHaMu IITaTiB, a OJHUM 13 HAWBaXKIUBINIMX BTOPUHHHX
mokepen € pimeHHs Bumoro BepxoBHoro Cyay 1 Jeskux creianxi30BaHUX
TpubyHaniB, y Ilakucrani ctartss 1 Konctutymii 1973 poky dikcye odimiitny
Ha3By «Icnamceka PecnyOmika Ilakucran», cTaTTs 2 HOPOroJIoUIye icjiaMm
JIEP>KaBHOIO PENITi€l0 KpaiHu, a B A0JIATKY J0 1€ CTaTTI BUMAraeThCsa BCl 3aKOHU
MPUBECTH Y BIANOBIIHICTH 10 HOpM Kopany Ta Cynnu [183, p. 461].

[IpoTe wacTie mMpaBOBI CUCTEMH PO3BUBAIOTHCS MOBUIBHO 1 3MIHHM Yy IHX
cucTteMax BIIOYBalOThCs pi3HOMAcIITaOHO. [IpukiamoM «IupoKoi MIKAJIU 3MiH»
MOXe OyTH TOCTYHOBE W HEpPIBHOMIpPHE 3pPYILIEHHS B €BPONEHUCHKUX IMPABOBUX
CUCTEMAax BiJ CyJJOYMHCTBA HA OCHOBI PI3HOTI'O POy BUIIPOOYBaHb («OOMKOro CyIy»
Yyl opJaiiil) A0 IHIIMX METOAIB JI0Ka3y BHHYBAaTOCTI y CKOEHHI 3JI0YUHY,
BHACJIIJIOK YOTO KOHTMHEHTAJIbHE MPABO pyXanocs 10 ajamTailii Ta iHKopropaii
KAHOHIYHOTO LEPKOBHOI'O IpaBa Ta BNPOBAKEHHS CyAy IHKBI3MI; aHIiChbKa
cynoBa cuctema e 3 1220 poky novana po3BHUBATU IHCTUTYIIIO CYy MPUCSKHUX
[199, p.69-70], 1, BpewTi-pemT, micias 0araTOBIKOBOTO MHUISAXY, PE3yJbTaTOM
IBOr0 IMpOLECY CTaja 3MarajbHa CHUCTEMa CYAOYMHCTBA 1 EKCKIIO3UBHOIO

NPUHLNNY po3risany nokasiB [168, pp. 1-24]. MoxxHa HaBiTh BUSBUTU IEBHI
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aHaJjiorii 3 BaplaHTOM €BOJIOIII B 3aMKHEHIM €KOJOTIYHIA HIilIl Ha KIITAIT
JBAaHAMIATH TPOPECIMHUX «KYpaTiBY» (jurats), TOOTO «IPUCSAKHUX 3aC1IATENIBY,
10 MPU3HAYAOTHCS 3/1€01IBIIOTO y Billi He cTapiie 70 poKiB 1 € BiAMOBIAAILHUMU
3a BU3HAUEHHS MUTaHb (DAKTYy B KOPOJIBCHKOMY CYJ1 MaJICHBKOrO0 OCTpoBa ['epHci
B nporoii Jla-Manm. Ilel penikt HabaraTto naBHIMOI (paHIy3bKOi TPaBOCYAHOL
npakTuku (ocTpiB ['epHci OyB paHillie BOJOAIHHSM HOPMaHJICHKUX TepIOTiB, a B
13-My CTOMITTI NEpEeHIIOB MiJ YHOpPaBIIHHSA AHIVIIMCBKOI KOPOHH, aje i jgocl
30epirae 3a (paHIy3bKOIO MOBOIO CTaTyc OMIMIHHOI MOBHM 3aKOHO/ABCTBA)
C. Xaak He 0e3 1poHIi OPIBHIOE 3 PIAKICHUM BUOM rajanarochbkoi uepemnaxu, 1o
30epircs Ha ocTpoBi IliHTa B KIIBKOCTI OJHIET OCOOMHU, 3HAMEHUTOTO «J[KOpaKa-
onuHaka» [183, p. 464].

Hpyruii mpukiaj eBOJIONIi MpaBa B MeXaxX MaJlMX MaclTaOiB HaJae Tak
3BaHE «IPABUJIO TIOIITOBOI CKPUHBKW», 3TIJHO 3 SKUM YroJla BBaXa€eThCs
YXBAJICHOIO IIOMHO MICHS TOro, sIK ajgpecaT opepTH HAJCUIIAE JIUCTA MPO CBOIO
3rofgy, ToOTO A0 TOTO, SIK afpecaHT odepTu oTpuMae iHGOpPMaLi0 TPO TPUHHATTS
npono3uiii. B AHrnii ne npasuio O0yno BnpoBajpkeHo 1818 poky; 1822 poky B
[liBH1uHIM AMmepuni cya mraty Maccadycerc BIAKMHYB Lied npuHiun, a 1830
POKY Cy[ IITaTy Hrlo-Mopk noromusest 3 auM. Hapemrri, 1850 POKY Ha MIATPUMKY
nporo mnpasuna BuciaoBuscs Bepxosuuit Cyn CIIHA. IloctymoBo mnpaBuio
OXOIUTIOBAJIO Bce Ounblie W Oinbplie ropucaukiiid, 1 1897 poky ioro mpuitHsB,
3pemroro, 1 mrTar Maccauycerc. OpHak HHUHI, 3 TOSBOIO E€JIEKTPOHHOIO
JUCTYBaHHS, CUTYyallisl YaCTO-TYCTO 3MIHIOETHCS HAa MPOTHIICKHE: HAMPUKIAM, Y
gyactuHi 203 3akoHy 0Opo €AUHY MPOUEAYypY NPOBAHKEHHS omepamii 3
koM totepHoto 1iHbopmanierw (Uniform Computer Information Transactions Act)
nepeBara HaJaeThCs MPaBUIly MPO HAOYTTS YMHHOCTI YroJIOK0 3 4acy OTpUMAaHHS
nomToBoro mnosigomieHHs [213, p. 415-450.]. [IpoTte meit icTOpuyHUNA KyIbOIT
CYJIOYMHCTBA CBIAYUTH HE MPO IMOBEPHEHHS A0 HOPMOYCTAHOBUOT'O MPELEIEHTY, a
Opo JIHIAHY B NPUHIUII €BOJIOLII0 KOMYHIKAalIMHUX TEXHOJOTIH, sKa,
HaKJIQJIAl0YUCh Ha TMPABOBY NPAKTUKY, MOUYMHAE PE30HYBAaTH 3 HOPUIUYHO-

NPOLEIYPHUMH CTPYKTypamH, BXe anpoOOBaHUMHM B MHHYJIOMY Ha IHIIIN
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TEXHOJIOT1YHIi OCHOBI.

[lle omauH «apiOHOMAcITaOHUIY, ane IOKA30BUM NPHUKIAJ CTOCYETHCS
TaKOX CYTO TEXHOJOTIYHMX 3MIH, MOB’SI3aHUX 3 METOJUKOIO 3700yBaHHS JT0KA31B
3a JIONOMOT0I0 JIETEKTOpa OpexXH1 Ta OLIHKOI MPUITYCTUMOCTI 3aCTOCYBAaHHS TaKOi
METOJMKM TNpPU BHUHECEHHI CYJOBHX pIIIEHb: YyIEpPIIE MOXKJIUBICTh TEXHIYHOI
00’ ekTHBAaIlll JI0Ka30BOi 0a3u Oyna miaTBepxkeHa 1923 poky, ane MOTIM JTOBTUi
yac Ha LEed Mpele]eHT He MOCWIANUCA, aX JOMOKM Ha moyatky 1980-x pokis
3aBASKMA IMIJBHUIIEHHIO JIOCTYIHOCTI HOBITHIX TEXHOJOTIH y cdepl 3100yTTs
JI0OKa3iB 1€ MPaBWIO CTalo (PaKTUYHO 3araJibHOMPUMHATUM Y BCiX mTatax [152,
p. 196].

Tyt cnin 3ayBaxuty, mo konu O.B. XonMmc muine npo «Hairy» MpaBOBY
CUCTEMY, TO MPHU IOMY HIEThCS BOUYEBHUIL MPO AHTIOCAKCOHCHKE y BHUTOKaX 1
TpaauIllisIX Ta aHIJIO-aMEepUKaHChbke MpaBo HoOBOro wacy, TOX MOXE CKJIACTUCS
BpPa)KEHHsI, HIOUTO €BOJIFOLIMHUMN MAX1/ € 3aCTOCOBHUM TIIBKH JIO €BPONEUCHKOTO
KyJbTYpHO-ICTOPUYHOTO KOHTEKCTYy, a H€ B OUIbII IIMPOKOMY  ILJIaHI.
[IpuUXuIBLHUKY TaKOil IHTEpPIpETAIli MOXKYTh MOTOJAUTHUCS 3 TUM, IO MEBHI TPaBOBi
CUCTEMH 3’SIBJISIIOTHCSA Ta BHU3PIBAIOTH MPUPOJHHUM CIOCOOOM, a 1HIINI CBIAOMO
BUOYJOBYIOThCSl  IMiJI BIUIMBOM KOMIUIEKCY (UIOCO(CHKUX TMOIVISIAIB  Ha
CIIpaBEIIJIMBICTh, MPABO, JAEPKaBy, CYCHUIbCTBO TOI[0. MOXHA HaBITh MOCIATUCA
Ha cinoBa Toro * O.B. XonMmca mpo Te, 10 OCTaTHHO HAM MPOYUTATU IMpalli
BU3HAYHUX HIMEIBKUX IOPUCTIB, aOW BIIEBHUTHCS, HACKUIBKM CHJIBHO OlIbINa
YacTHHA CBITY Ke€pYeTbCsl HUHI cKopite iaessmu Kanta, Hix koaekcom Hamosneona
[193, p. 405].

Ane Oynb-sIKMM YITKUW PO3MOALT MPABOBUX CHUCTEM HA, Tak OM MOBHUTH,
JIOMOPOIIIEHI, CIHOHTaHHI, 110 PO3BUBAIOTHCS MiJ BIUIMBOM CHUTYaTHUBHUX 3MiH,
TUMYACOBUX MPUHIIUIIIB, MPELEACHTIB Ta IXHIX €KCTPamoJISIIii 1 peiHTepIpeTarii
YHACHIJJOK pearyBaHHS Ha 3MiHEHI OOCTaBUHM KUTTSA, 1 Ti, IO CBIJOMO
dbopmytoThest i pehOpMYyIOTHCSI HA OCHOBI YITKO BU3HauYeHUX (pinocodcrkux adbo
MNOMITUYHUX 17ed, Oyne BEeJIUKUM CIPOIICHHSM, 10 Mae JyXe ClIaOKuid

€BPUCTUYHHUM MOTEHIlIad, OCKUIBKM B YCIX MPAaBOBUX CUCTEMax MU O€3CYMHIBHO
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3HalileMo  BUABM 000X  HaAmpsIMiB  —  CIIOHTAHHO-E€BOJIIOIIMHOTO ¢
KOHCTPYKTUBICTCHKO-KOHIIENITYaJIbHOTO.  IIOCTpaTUBHUM  MPUKIAJAOM  MOXKE
ciyryBatu BkIoueHa B Ilepmly mompaBKy A0 aMEpHKaHChKOI KOHCTUTYINT
KOHIIETI[iZ CBOOOIM BIPOCIHOBIAHHS, IO, 3 OJHOrO0 OOKY, BEIHUKOK MIpPOIO
3aBasiuye «Jluctam npo tonepantHicTh» JIk. Jlokka [76, c. 91-134], a, 3 iHIIOTO —
3HAYHO OUTBII paguKalbHIA KOHLEMI1 peniriinoi ceoboau P. Binesamca, koTpuii
17Ie10  TOJIEPAHTHOCTI 3arajioM pO3LIHIOBAaB SIK BHSB IOOJAKIMBOCTI MAHYIOUYOI
penirii Jo MmeHI nomyssipHoi [ 183, p. 463].

Ime BaxmuBime Te, IO OLIBII YiTKA I1HTEpHOpETallis, 3TIAHO 3 SKOIO
€BOJIIONSl TPABOBUX CHUCTEM PO3TIISIAETHCS K OKPEMHUN BUMATOK €BOJIOIT
KyJbTYypHUX (DEHOMEHIB, 3arajlOM BHUSBISETHCS LILIKOM CYMICHOIO 3 TBEPIKEHHSIM,
[0 KYJbTYpPHI HNPAKTUKU HE 3aBXKJIU MAIOTh «CIIOHTAHHWI XapakTep, a JIOCUThb
4acTo CB1AOMO (hOPMYIOTHCSI M BIPOBAKYIOTHCS B KUTTS. bionoriynuii miaxia 10
OLIIHKMA HAaIOl 3JaTHOCTI TBOPHUTH KYJIbTYpy MOXHa OOIpyHTyBaTH 0€3
HEOOX1THOCTI 3BEpTaHHS JO TEJIEOJOTIUHOI MapagurMu, aje, caM COO0O0w0 IyKe
JAJIeKUH BiJl TBEPIKEHHS, 1110 JIOM HE CXUJIbHI 10 OOMIPKOBYBaHHS, IJIAHYBaHHS
W JTameKorjiasiiHOTO TMPOTHO3YBAHHS CBO€I MISUTBHOCTI, LeW miaxia 3ade3neuye
OCHOBY PO3YMIHHSI MPOIECIB, 3aBASIKU SIKUM MH HaOyBaeMoO IIi€i 34aTHOCTI 0
KYJbTYPOTBOPEHHS.

[leBHa piv, L€l €BOJIIOIIOHICTCHKUM MiAXil, TaKk camMo sK 17l MoA0
HAapOCTaHHS 3MICTy NpPaBOBHUX MOHATH (JOKJIAJHINIE Opo e y miapo3aum 2.1.
Cemiomuuno-npazmamuyHuil  acnekm ioei po36UMKY 6 aAMEPUKAHCHKII
ginocoghii npasa nucepTtaiiitHoi poOOTH), HE 30BCIM BIAMOBIIAIOTH JOTTYHUM
MoOJEesIM 1 (POpMaNTiCTUYHUM KOHIEMIISIM MPAaBOBOT MPAKTUKU MPUUHSITTS PIIlICHb,
gKa JOHWHI JOMIHY€E Yy BEJIMKIH KIUIBKOCTI TEOpid IMpaBa €BPONEUCHKOTO
(KOHTUHEHTAJILHOT0) MOXO/KEHHA. Tak caMo JIOTiyH1 Mojeni Ta (hopMaTiCTUYHI
KOHLEMNUIi He BiANOBAalOTE BHCYHYTMM O.B. XoiMcOM mnparMaTUCTChKUM,
CUTYaTUBHO-EBOJIIOI[IOHICTCHKUM KPHUTEPISIM THUIIONOTIT Ta Kiacu(ikallli mpaBoBUX
CHUCTEM 1 B3araji aJieKBaTHOMY OCMHUCIIEHHIO TOTO, IO SIBJIsiE COOOI0 Ta YM 1HIIA

IIpaBOBa CUCTEMA, OCKIJIbKM BOHHM OYyAYIOThCS, TaK OM MOBUTH, HA «KBAHTOBOMY)»
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NpUHLHNMI, TOOTO, Oyayun cPOpMOBAaHUMU HA MEBHOMY ICTOPUYHOMY €Talll Ha
OCHOBl ~«HAayKOBO» BHU3HAuU€HUX (GUIOCOPCHKO-NPABOBUX Ta (popMabHO-
IOPUJIMYHUX TIOCTYJIATIiB, IMpPaBOBI CHUCTEMH IMEPETBOPIOIOTHCS, IMO-MEpIle, Ha
YEeproBUil KOJEKC SIK MOJIETb 3MICTOBHOI'O HAIIOBHEHHSI 3aKOHOJIaB4Oi 0a3u, a mo-
Apyre — Ha MEXaHI3M IMIUIEMEHTAalli LUbOr0 KOJEKCY SK MOJElb COLIaJIbHOI
peanizarllii mpaBoBUX MpUHIUMIB. Taki miaxoau (A0CTaTHLO MOIIUPEH] 1 3apa3 [68,
c. 72—78], ne MO3UTUBHE MPABO TPAKTYETHCS SIK «coliaibHa (GopMay MPUPOTHOTO
npaBa, a Takox [30, c. 83—85; 103, c. 64—72] 31 CXOKHUMHU 1JIesIMU), 3 OJTHOTO OOKY,
BKa3YyIOTh Ha T€, 110 €EBPONEHChKE KOHTUHEHTAIbHE MPaBo chopmyBasiocs 6arato B
YoMy Ha OCHOBI KaHOHIYHOIO IMpaBa 1 3aKJIaJICHUX Yy HBOTO TEOKPATHUYHHX
CBITOIVIITHUX aNI0315X, a, 3 1HIIOrO — caMi cOo0OK HaraAylTh HNOTYTHM HOIIYKY
«p1710cOPCHKOT0 KaMeHs» a00 «KBIHTECEHIID» CePeIHbOBIUYHUMU aTXIMIKaMHU.

VY kHm3i «Illnsax mpaBa» O.B. XonMc npsiMo il He 6e3 capkazMy KpPUTHKYE
cepa [Ix. CTiBeHa 3a «IparHeHHs MOIIYKY HENOTpeOHOi KBIHTECEHLII B YCIX
MPAaBOBUX CHCTEMAaxX 3aMiCTh TOTO, 100 3A1MCHUTH TOYHUU aHali3 00/ail OJHIET 3
Hux» [193, p.403]. HaGarato mi3uime, 1917 poky, y cBoiil okpemiii aymil 3
MPUBOJY OJHIET 3 cynoBux crnpas (Southern Pacific v. Jensen) BIH poOUTH CBOE
3HAMEHUTE 3ayBa)XCHHS: «3arajbHe MpaBO — 1€ HE SIKach CAaMOCHOTJsajibHa
BCIOJIMCYIIIA a0CTpaKilis B HEO1»; BOHO 3aBXK/U 3aJIMIIAETHCS MPABOM TI€T YU 1HINO]
nepkaBu. AJje, KpiM HAI[lOHAJIBHUX YU JAEP)KABHUX MPABOBUX CHCTEM CYYaCHOIO
TUITY, € BEIMYE3HUHN CKIIAJIHMI MacHB MPABOBUX CUCTEM — K TUX, 1110 BXKE IMIILIN B
icropito, Tak 1 cydacHux, — korpi O.B. XomMmc xapakrepusye sik OaraTuit
KOJIbOpaMH ¥ BIATIHKAMHU OapBUCTHM KHWJIUM, IO W JIO0CI IIJIETEThCS B
3aKOHOJABYMX OpraHax 1 CyJOBHX yCTaHOBax. 3 MPUTAMaHHOI HOMY BHUCOKOIO
MetagopuuHicTio BiH nuiie: «Komu s po3MipkoBYrO... Tpo IMpaBo, MEHI
BOadaeThCs 00pa3 MaMCTpUHI BOPABHIIIOI, HIXK Ta, 10 BUTKayIa rodeneH i3 baiio
(3HaMEHUTUN ICTOPUYHUN TOOedeH, mo OyB BHUPOOJEHUN ISl €MHUCKOIA
HOpMaHAChKOTO MicTa baifo 1 po3moBigaB mpo Mmoaii, IO Majd HaCIiIKOM
HOpMaHCbke 3aBoroBaHHS AHrii 1066 poky); BOHa HECKIHUYEHHO BIUTITAE Y CBOE

MOJIOTHO TMOTbMapeHi ¢Iirypu He3anam siTHOI MHUHYBIIMHU — GIrypd  HaATO
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po3miuBYacTi, abu OyTH NOMIYEHUMH JIeauuM OKOM, HAaATO HACHUYEHI
CHUMBOIJIIKOI0, a0u OYTH pO3TIyMauy€HUMH KUMOCh, OKPIM YUYHIB caMOi MalCTpUHI,
ajie 3/1aTHI PO3KPUTHU JOMUTIUBOMY CIIOCTEPIrayeBl KOKEH OOJIFOUNI KPOK 1 KOXKEH
enizoq OopoThOM, IO MOTpsicala OCHOBH CBITOOYIOBHM M 4Yepe3 SIKYy JIIOJCTBO
TOpPYBaJO Ta BUOOpIOBajIO €001 HUISAX BiJ JUKYHCBHKOI 130J11i JO OpraHigHOro
CyCHUIBbHOTO XUTTS» [ 183, p. 456].

[lepexnanaroun 10 MeTadoOpuKy OUIBII CY4acHOK W 3BHYHOIO MOBOIO
¢dunocodebko-npaBoBoro auckypey, C. Xaak mOigkpeciioe, MO0 KOXKHA IIpaBOBa
CHUCTEMa JIOKaJli30BaHa B MEBHOMY MPOCTOPOBO-YACOBOMY KOHTHHYYMI, aj€ BECh
BEJIMUE3HUN KOHIJIOMEpAT CHUCTEM IIpaBa — BiJI HaAWJABHIMIMX 1CTOPUYHUX
MONEPEHUKIB CYYaCHHUX [MPABOBUX CHUCTEM [0 HAWHOBITHIIIUX TEHICHIIIN
PO3BUTKY, IO 3aJ€ABE BIAETHCA PO3PIZHUTH B CHOTOJICHHI COLIAJIBHO-IPABOBOI
chepu, — sBIIsIE 0000 TOJIEe OOPOTHOU, IO pO3MoYaacs B HEBU3HAUYCHIN JaBHUHI
i TpuBae HOHMHI, OOpPOTHOM, CHPSIMOBAHOI Ha Te, a0M BUKOPIHIOBATH MPOSBU
CBaBULISI, OpyTaJIbHOCTI, TPy0Oi CUJIK 3a JOMOMOIOK 1HTENEKTYalbHUX, MUPHUX
3ac00iB  pO3B’SI3aHHS KOH(JIIKTIB, [0 HEMHHYYE BHUHHUKAIOTh Yy OyAb-sKId
JOJICHKINA CUIBHOTI.

Take po3yMiHHSI KOHTHHYYMY IMPAaBOBUX CHUCTEM JI03BOJISIE 3 ILLIKOBUTOIO
SICHICTIO COIPUIHATH Mal’Ke OKCIOMOPOHHY, aJie BCE X HE JOKOHEYHO, HA3BY KHUTH
B. [Ixeiimca «Ilmopanictuunuit Beecit»y [195, p. 121-284]. Cam B. IxeiimMc
BH3HABaB «MO3aiyHy» MeTa(i3uKy, 3aKJIaJIeHy B OCHOBY HOro paJuKaIbHOTO
emmipusmy [195; 196], mo poknaaHo it HeogHOpPa3oBo o0rpyHTOBYE C. Xaak [160,
ch. 5; 176, p. 34-49; 184, p. 87-110], roBopssur MpO MOKIJIMBICTh 1HTEpHpETAIlii
(momnpaBna, He opuriHainbHOi JlkeiiMcoBOi), y Mexax sakoi MmeTadizuyHa Te3a
B. JIxxeiimca BUSBIISE€TBCS MPAaBAUBOIO B TOMY CEHCI, IO ICHY€ €AMHHUI peaqbHUul
CBIT, aje Led €ANHUI peaJlbHUi CBIT Mae 0arato acmekTiB OyTTs 1 SBJIEHHS.
C. Xaak mnepeHocUTh L0 (yHIaMEHTaldbHy Te3y B IUIOMMHY (PLI0cOPCHKO-
MPaBOBOT0 JIMCKYpPCY, HAroJONIIYIOYM Ha ii PEJEeBAHTHOCTI K METOJI0JOTIYHOIO
HarajyBaHHs PO O6ararcTBO GopM 1 PO3MAITICTh CTPYKTYpP YHIBEPCYMY MPABOBUX

CHUCTEM y MHUHYJIOMY 1 ChOTOJICHHI, MPO iX yKpal YCKJIaJHEHI B3a€EMOCTOCYHKH 1
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Mpo X YKOPIHEHICTh y CHUIBHUX XapaKTEPUCTUKAX JIOJCHKOI MPUPOAHU SIK B
IHAUBIAYyaJIbHOMY IIJIaHI, TaK 1 B CYCHUJIBHOMY KOHTEKCTI. BoaHOoyac MOHATTA
«IPaBOBOIO IUTIOPAJi3My» HE BHCYBA€TbCS SIK HOPMAaTHUBHE, K 1€ POOUTHCA
OCTaHHIM YacoM, a MPOMOHYETHCS SIK CYTO JIECKPUNTUBHE (CKa3aTu 0, aHATITUIHO-
poboue).

[IpyHIMO TTIOPATBHOCTI CBITY BHJA€THCS HHUHI OYEBUIAHOIO 1CTHUHOIO,
OCKIIbKM MM Nepe0yBaEMO B yCTAJIECHOMY KOHTEKCTI Ii1o0ani3aliifHUX IPOLECiB
crorojieHHs. [IpoTe sKiO OOMEXKHUTHCS HaBITh OJHIEIO JEpKaBOK (HANPUKIA,
CHIA), ToOTO CITyCTUTHCS Ha HUXKYY TAaKCOHOMIUHY CXOJIMHKY 1€papxii MpaBOBHUX
CUCTEM, MHOXXUHHICTh MPABOBOT PEAIbHOCTI @) HISIK HE 3HUKHE. 3aKOHH OKPEMHX
aMEpPUKAHChKUX IITATIB BIIPIZHAIOTHCA OJIMH BiJI OJTHOTO 3HAYHOKIO MIPOIO, TUM
rnaye M0 CyKyNHa KIUIbKICTh (helepalbHUX 3aKOHIB 1 3aKOHIB OKPEMHUX IITaTiB
BUMIPIOETHCS MIJIBUOHAMH, 1 HEPIAKO YK€ 3HAYHOIO MIpOIO.

VY nesKkux mrarax, HalpuKial, CMEPTHY Kapy HOPMOIO 3aKOHY 3a00pOHEHO,
a B IeAKUX — Hi, 1 TaM, Jie CMEpPTHA Kapa 1IIe HE CKacOBaHa, 3aKOHOAABCTBO MEBHHUX
HITaTiB mependavyae MpeporaTuBy CyAy HPUCSHKHUX y BHUHECEHHI CMEPTHOIO
BUPOKY (K y mTatax Texac Ta Operon); y 1eakux mTaTax Kypl NPUCSHKHUX MOXKE
JUIIEe BU3HAYUTH, YU OyjAe MIJCYAHUH CyCHIIbHO HEOE3NEeUYHUM y MailOyTHbOMY
(Baitfominr, Bip/kuHis), a B IHIIUX — MOUTaHHA IPO MOXIHMBY HEOE3MEUYHICTh
MIJICYHOTO Y MalOyTHROMY B3araji HE BBAXA€ThCSI BAPTUM yBaru Mpy BUHECEHHI
pimeHHss nipo Mipy mnokapanHsa (Jxopmxkis, JemaBep, Hpro-Mexiko); cymoBa
MpaKTUKa JESIKUX IITATIB 1 JOHUHI JOMYCKa€e MPOBEACHHS HayKOBOI €KCIIEPTU3H 3
[OI0 MUTAHHS, CIUPAIOYUCh HA BUCHOBOK MO OJIHIM cmpaBi 1925 poky, B iHIINX
NPUUHATO 3aCTOCOBYBATH CYyAOBE pilleHHs mo iHmK cnpasi 1993 poky, Ha
MIJACTaBl SIKOIO CBIJYEHHS EKCHEpPTIB MOXYyTh OyTH MIJJaHl CYMHIBY 3
ypaxyBaHHSIM 1X HAJIAHOCTI 1 O€3MOCEepeHbOr0 BIJHOLIEHHS JO0 CYTI CIpaBu;
BOJHOYAC € W Takl LITaTH, € NUTaHHS II0pa3y BUPILIYETbCS Yy CBIM BIACHUN
crioci6 [206, p. 1-139].

denepasibHE 3aKOHOJABCTBO MAa€ CBOKO c(epy 3acTOCyBaHHS, CBIM 3MICT 1

BJIACHY PO3BUHYTY CTPYKTYpY, a BepxoBuuii Cyq Crnonydenux lllTtatiB po3risinae
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amnessiii He Juilie BiJl (eepaibHUX anensiiiHuX Cy/iB, aje U BiJl CYJlIB OKPEMHX
mraTiB. [HAlaHCBKI pe3epBanii OQIliifHO BH3HAHI OKPEMHMHU CYBEPEHHUMU
teputopisiMu B Mexkax CIIIA 3 BracHUMH NPOKYpPOPCHKUM HArIsiIOM, CYJOBUMHU
YCTaHOBAMHU Ta 1H., ajieé MOBHOBAXXEHHSI 1IUX CY/IIB I[0JI0 BUHECEHHS! BUPOKIB JYKe
oOMeXeHl, a TMPOKypOpH Ha TEPUTOPil CBOEI HOPUCAUKIIT HE MOXYTh
nepeciiyBaTd 3a 3aKOHOM (3a 3J0YMHM 3JIOBMHCHOTO YU HE3JIOBMHUCHOIO
BOMBCTBA, 3IBaJTyBaHHs, 3aMaxy Ha BOMBCTBO, MiANany, KpaJDKK{ 31 3JIOMOM,
MPOCTOI KPaJAKKK) 0C10 HEeIHA1aHChKOTO MOXO/KEHHS, HAaBITh SAKIIO T1 MEIIKAIOTh
Oe3nocepelHbO Ha TEpUTOpPIi pe3epBallli, OCKUIbKM Oynau 1o30aBjieHl MpaB
IOPUCIUKIIT HAJ TAKUMU 3TI0YMHAMU 3T1AHO 3 3aKOHOM MPO TAKKI 3m0unHu (Major
Crimes Act) 1885 poky [183, p. 455].

VY migpyyHukax 3 THTaHb INIpaBa BHUKIQJAE€ThCS 3allyTaHa W Majo
BIIOPSAJIKOBAHA CHUCTEMa METa-MpaBWI CTOCOBHO BHU3HAUYEHHS cdep FOPUCAMKIIII,
aje MHUTaHHSA IOPUCAMKIII YacTO-TYCTO CTalOTh MPEIMETOM MAaHIMyJIIOBaHHS
MPaBOBUMU HOPMaMM — HACMpaBAl HACTUIBKM YacTo, IO 1HOAI EKCHEpPTH,
KOMEHTYIOUYM YMHHY MPABOBY CUTYAIIil0, CKapKaThCs Ha TE, 1[0 BOHU CIIPUUMAIOTh
K TPUBOXHI TEHACHII JI0 3pOCTAHHS CBOEPITHOTO MPABOBOTO «CYIOBOTO
HIOMIHTY», TIPU I[bOMY HallyacTilie, Xo4ya i He 3aBxkJIu (K y CIpaBl mpo IMpaBa
cnagkoemctBa AHHM Hikons CMiT), mpuBogaMu sl TaKUX CKapr CTaroTh
HaMaraHHs aJBOKaTIB T[O3MBayiB TEPEBECTH PO3TJA] CIOPaBU B Ty 30HY
IOPUCIUKIIT, sfKa Oyle HalOUIbIl CHPUATIMBOI 3 OTJSAIYy Ha MOXKIUBICTh
3aJIy4eHHS €KCIIEPTHOI OI[IHKY 11010 cyTi cripaBu [ 134, p. 286—-326].

[HII1 KOMEHTATOPH MOYYBaKOThCA HIAKOBO, KoM cyau Crnonydyenux Llraris
3BEPTAIOTHCS JI0 MPELEICHTIB 13 3aKOPAOHHUX MPABOBUX CHCTEM 1 BHUCIOBIIOIOTH
3aHEMOKOEHHS 3 MNPUBOAY TMONIMPEHHS SBUIA, SIKE BlAHEJaBHA MPecor Oyio
BIIYYHO CXapaKTepHU30BaHE K «CYIO0BO-MIpaBoBUil Typusm» ([259, p. 120-147], ne
pO3MIISAAEThCA COpaBa, y SKIM Cyalsd TOCWIABCA Ha JIyMKY MIXKHApPOJHOTO
CIIBTOBapUCTBA, 3TIHO 3 SKOK HENPUIYCTUMO BUHOCUTH CMEPTHI BHUPOKHU
HenoBHOJITHIM). [le 3aliBuil pa3 Haraaye mpo Te, IO CKJIAJHA, pO3TallyKeHa u

OaratopiBHeBa mpaBoBa cuctemMa Cronyuenux IllTartiB, CBO€0 4Ueproro, € Juiie
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YaCTHUHOIO 3HAYHO OUIBIIOTO ITIOPAICTUYHOTO YHIBEPCYMY MTPABOBHUX CUCTEM, IO
ICHYIOTb y CBITI. JledKl 3 IUX MPaBOBUX CUCTEM MOXOAATH 3 IHIIMX 1W/a00 CTarOTh
iX ICTOPMYHMMH HACTYNHHMKaMU; JI€AKl € MIJCUCTEMaMU Ti€l YM 1HIIOI CHUCTEMH
B3a€EMOJIIIOTH UM KOH(MIIKTYIOTh OJ[HA 3 OJIHOIO.

[IpaBoBa cuctema CIIIA BusiBisie OJU3bKY CIIOPIAHEHICTh 3 CUCTEMaMU, 110
IPDYHTYIOTBCSI Ha 3arajlbHOMy IIpaBl 1 MEHII TICHO IOB’A3aHa 3 CHUCTEMaMH,
no0y/I0BaHUMHU Ha LIUBIILHOMY IpaBi, OJHAK Ma€ 3 HUMHU JIaBHI1 CHUIbHI ICTOPUYHI
KOpEHl, a 3 JCIKUMHU 3 HHUX Jyke OJM3bKUU POANY aMEPUKAHCHKOTO IMpaBa —
aHTIIIChKE MpaBo (sIke came cO0O0I0 3 TOUKHU 30py TAKCOHOMII 3HAXOIUTHCS MOPST
13 cnenu@ivHO MIOTIAHACHKOIO MPABOBOIO TPAJUIIE) — HUHI pa3oMm 13
(dpaHIly3bK0I0, HIMEIBKOIO, TMOJBCHKOK Ta IHIIMMU [PABOBUMHU CHUCTEMaMU
MOAUIsIE 30HY IOPUCIMKINI 3 TMPaBOBOWO cHucTeMOo €Bpomeiickkoro Corosy.
AMeprKaHChKa MPaBOBa CHCTEMa Ma€ OUIBIN BifdajiceHl 3B’ S3KH 3 YHUCICHHUMH M
PI3HOMAHITHUMH 1HIIMMH, €K30THYHINIUMHU TPABOBUMHU CHCTEMaMH, 3 SKHMH,
OJIHAK, 1l JOBOJMUTHCS TAK YW 1HAKILIEC B3AEMOJISTH (OJHUM 13 SICKPABUX MPUKIIAIIB
e pomomora CIHIA mpu po3poOiui HOBOI KOHCTUTYMIl Ipaky micis CKUHEHHS
pexumy Cannama XycelHa, B SIKIM TOJIOKEHHSI LIOJO0 PO3B’S3aHHSA CIMEMHHUX
KOH(IIKTIB KOHTPACTyIOTh 13 HOpMamMu TpaJAUIIHHOIO TMpaBa IIapiary, aje
HaclpaBJl CHOUCOK NOAIOHMX TpPHUKIaAIB MoOXe OyTH JOyXe JOBIUM 1
po3maitum) [183, p. 457].

Omnak yca 1 TpaHaio3Ha NoOyJaoBa € JIMIE YacTUHOIO IIe OUIbII
IPAHAI03HOTO  IUIFOPATICTUYHOTO  YHIBEPCYMY MIDKHApOJAHOTO IpaBa, IO
CKJIQJIA€ThCSI 3 CUCTEMU JJOTOBOPIB MPO KOHTPOJIb HAJl 030POEHHSIMHU, TOPTIBEILHUX
yron Ha kmrtanT ['eHepanbHOi yrogu 3 Tapudis 1 TopriBii (GATT), Yroau mpo
MIBHIYHOAMEPUKAHCHKY 30HY BuIbHOI TOpriBii (NAFTA), 6araTOCTOPOHHIX YToA
I[0/I0 PO3B’SI3aHHS €KOJIOTIYHUX MpoOJieM — HampuKIaa, YToau mpo 30epeKeHHs
Mallux KUTOnoAiOHuX y Oaceiinax bantiiickkoro Ta [liBHiuHOTO MOpIB (Agreement
on the Conservation of Small Cetaceans of the Baltic and North Seas —
ASCOBANS); y Mexax MIKHapOJHOTO MpaBa JII0Th TaKl OpraHi3allli Ta yCTaHOBH,

ak CsiroBa Opranizamis Toprieni (COT) ab6o MuixknHapogna OpraHizaiis
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HuBinenoi ABsiatii (I/nternational Civil Aviation Organization — [ICAO),
MDKHApPOJHI TpUOYHAIM, IO PO3TIAaiy 3JI0YMHU HIMINB 1 snoHUiB y [pyriii
CBITOBIM BiWHI, ¥ CydYacHi aHaJOriyHI TpuOyHaIW, W0 CYAWIH 0ci0,
0OBHHYBauyBaHUX y CKOEHHI BOEHHUX 3J104MHIB y KonuuHii FOrocnasii i Pyann,
a ternep MixHapoAHUN KpUMIHAIBHUI CyJ (MOBHUM CHNHCOK MIXKHApOJIHUX YTOI,
opraHizalliif Ta iH. HaJliuye COTHI mo3uiiil — [ 143, p. xxxili—xxxviii]).
B3aeMocTOoCyHKM MDK  HAI[lOHQJIBHUMHU TMPABOBUMHM CUCTEeMaMu U
MDKHAPOJHUM MPaBOM JyKe OaratorpaHHi: N0 TMPUKIAAy, 3aKOHOJABCTBO
Cnonyuenux IllTatiB 11010 HUBLIBHOT aBiallli MPOCTO 1HKOPIIOPYE «CTAHAAPTHY 1
«peKOMEHI0BaH1 mpakTuku» MixkHapoanoi Opranizanii {usinpHo1 ABiamii. Y Toi
yac K JBO€ JIBIMCHKUX TPOMaJsH, OOBHHYBAUYEHUX Y TEPOPUCTUYHOMY AaKTIi,
HACIJIKOM SIKOTO CTaB BHOYX NaCaXUPCHKOTO JaifHepa aBiakommaHii «Pan
American» HaJ MOTIaHACHKUM cenuiieM JIokepOi, OMMHWINCA B 1yKe 3aIlTyTaH1i
MpaBoBiil cuTyanii ¥ Oyiau BHUJaHI JIBINCHKUMH BIACTAMM MICIS BOPOBAIKEHUX
npotu JIiBii cCaHKIIN 1 TpeACTaNIM Nepe]] MOTIAHACHKUM CYJI0M, 1110 TUCIOKYBaBCS
B Hinepnangax. Cam xapaktep IHMX B3a€EMOJi MOJEKOIU MPOBOKYBAB IOPUIUYHI
mucnyti: Hanpuknan, 2008 poxy BepxoBuuit Cyn CIIIA noctaHoBuB, 110
pimenHss MixnaponHoro cyay OOH, y sikomy Oyn0 KOHCTAaTOBaHO MOPYIIEHHS
Cnonyuenumu I[lItatramu monoxkeHb BigeHChkoi KOHBEHIli, OCKUIbKH 51
rpoMaasiHuH Mekcuku He OyB 3a3fajerifib MOMEepe/)KeHHl Mpo CBOI IMpasa,
nepeadaveHi i€l KOHBEHIIIEI0, HACIIPaB/ll HE HAIEXKUTh 0 chepu 6e3nocepeiHbOo
3aCTOCOBHOTO B CYJIOBIMl MpaKkTUIll BHYTPIIIHbOJEPKABHOIO IMpaBa 1 IO
Mewmopannym npesugenta byma, 3rigHo 3 skum cyau mrariB CIHIA manu 6
BUHOCHUTH PIIIEHHS MO LI CIpaBi, HE BUMaraB BiJl IITATiB MEPETJIsly MO30BIB
MEKCUKAHChKUX IPOMAaJIsiH HE3aJIeKHO BiJ] iX BIACHUX MpoUEaypHUX mpaBui [183,
p. 458].
OT1xe, 1HOA1 MOXKE CKJIACTHUCS BPAXKEHHS, 1110 TPAaBOB1 CUCTEMHU NepeOyBatOTh
CKOpIllle HE TaK y 30HI NOPAJKY, CKUIbKHA B SIKOMYCh IIEPBHHHOMY XaoCl, a TOMY
HEMHHYYE€ MOCTA€ MUTAHHS: 110, KPIM [IUX YUCIEHHUX, CKIaJHUX 1 0araTorpaHHuX

B3a€EMOJIIM 1 B3a€MO3B’SA3KIB, 00’ €AHY€E 1€ TUTIOPATICTUYHE PO3MAITTS MPABOBUX
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cuctem? HaltpocTimma BiJMOB1Ib MOJSATAE€ B TOMY, 1110, TOIPU BCE PO3MAITTs, BCI
[l CUCTEMH € MPaBOBUMHU. AJie MPOCTOTA TAKO1 BIJAIMOBI/I € OMaHJIUBOIO, MO3ASK
o/lpa3y * BHUHUKAaEe N0AaTKOBE W Habarato CKJIAJHINIEC MUTAHHS: 3aBISIKA YOMY
MEBHUN KOMILIEKC COIIaIbHUX HOPM IMEPETBOPIOETHCS HA MPABOBY CUCTEMY, IO
caMe Bipi3HsIE€ 3aKOHU B1J] TPaBUJI €TUKETY?

C. Xaak BBakae, 110 BIANOBIAb HA LI MUTAHHS JIMIIE MIYKATH, KEPYIOUUCH
nyxoM tBepmakeHHs: O.B. Xonmca npo Te, 1o OUIBIIICTh pO301XKHOCTEH, SKIIO X
peTenbHO MpoaHali3yBaTH, HACHpaB/li € po30DKHOCTAMU cTymeHs. Lle 3ayBaxeHHs
BIAMOBIZAE yXy PEryiasaTUBHOTO mpuHuumy, sikuil Y. [lipc Ha3zBaB «ciHEX13MOM»
(synechism) [170, p. 79-94]: 3rigHO 3 1M NPUHIMIIOM, MEpeBary CliJi BiAaaBaTu
TUM TiNoTe3aM, fAKi I'PYHTYIOTbCS Ha 3acajax LUICHOCTI ¥ KOHTHHYaJbHOCTI,
nepes rinoTe3aMu, o MICTATh Y co01 rOCTpl CyNePEeYHOCTI.

Y. Ilipc, BrmacHe, MaB Ha YyBa3l MEpPENOBCIM TINOTE3U MeTadi3uuHOro
xapaktepy, aje C.Xaak yneBHEHa, [0 MPUHIMI CIHEXI3My € HE MEHII
e(eKTUBHUM MpHU PO3B’S3aHHI MPOOJIEM TEOPETUUHO-NPABOBOTO AUCKypcy. llei
MPUHINN HE TOTpeOye BiJ AOCHITHHUKA BU3HAYEHHS «CYTHICHOT IPUPOJIU MPaBay,
HAaTOMICTh CIIOHYKA€ JI0 MPOSICHEHHSI MUTaHHS PO T€, YOMY 1 B YOMY HOpPMAaTHUBHI
CUCTEMH, SIKI MM 0€3 KOJUBaHb 1JICHTU(IKYEMO SIK MPABOBI CUCTEMU, BUSBIAIOTH
CXOXICTh 13 THUMH, SIKI MU TOTOBI BU3HAUUTU SIK HA4eOmMoO YU KBa3iMpaBOBI
CHCTEMHU, 1 YUM BOHHU BIJPIZHAIOTHCS oAHA Big oaHoi [184, p. 105].

3aBnaHHs kiacudikailii IpaBOBUX CUCTEM BUJIAE€THCS TOCTIAHUIIL JAJIEKO HE
MPOCTOIO CIIPABOIO, aJIKe, KpiM O€3MepeyHUX MPUKIIAJIB 13 YITKUMU KOHTYpaMH
aTpuOy1ii, ki 0e3 3alBUX CYMHIBIB 1IEHTU(DIKYIOThCS SK MPABOBI CUCTEMHU 1 fKI
(GbopMyIOTh TaKCOHOMIYHUM CKeNeT Kiacuikailii, iCHye IIUPOKUNA 1 JHOBOJI
pI3HOMAaHITHUM CTeKTp (EHOMEHIB 13 HESIBHUMHU XapaKTEPUCTUKAMU Ta BUSBAMU
O3HaK MPUHAJIEKHOCTI 10 chepu MpaBoOBOro OYyTTs, (PEHOMEHIB, MEPEXITHUX MIK
IIPaBOM Ta IHIIMMH COLIIOKYJBTYPHUMH IIJICUCTEMaMH BPETYJIIOBAHHS CTOCYHKIB
MDK JIIOJIbMH, IO MOPOUKY€ TPYAHOUIl MpU CcHpoOl BKIACTU iX y TMEBHY
KiacudikaliiHy cXemy, MPUYOMY Ii TPYAHOIII 30UIBIIYIOTHCS 4Yepe3 Te, 10 B

KO)KHOMY OKPEMOMY BHIIAJIKy BHUHHUKAIOTh MPUHIMIOBO Pi3HI MIJACTABH JJIs
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CYMHIBIB II0/I0 MPUHAJIEKHOCTI TOTO YU 1HIIOTO ()EHOMEHA A0 TOr0 YW 1HIIOTO
TaKCOHOMIYHOTO piBHs uu psany [183, p. 460].

C. Xaak 3pemror MpOMoHy€e TMomNepeaHid kiaacudikamiiiHui CIHCOK
«MEPIIOro HAOMMKEHHS» W anpiOopHO «CHpHUil» (Taka ampiopusallis oapazy Oynb-
KOro 1o30aBJiisie HEOOX1JHOCTI BUCIIOBIIIOBAaTH KPUTHYHI 3ayBa)KEHHS i1 HATOMICTb
3ampolrye MOXKIMBUX KPUTHKIB 10 y4acTl B AUCKypcl). Lleit cnucok ckiamaeTbes 3
TPHOX BEIUKHUX Py PEHOMEHIB:

1) oueBUIHI TPABOBI CHUCTEMH, IO CKIAJAIOTh SAPO KiacudikamiitHot
CXEMU;

2) BelMKa rpyna CUCTEM, YWi O3HAKM MOXKYTb CIIOHYKAaTH IOCIHIJIHHUKIB IO
TOro, 00 cXapaKTEePU3yBaTH iX MPUHANMHI SIK:

2.1) kBa3inpaBoBi;

2.2) TaKi, 110 BUSBISAIOTH JIUIIIE OKPEM1 O3HAKU MPABOBUX CUCTEM;

2.3) maxk 36anui 1paBoBi (IIPaBOB1 B JIalKax), TOOTO Taki, 110 HAOyIU
O3HAaK MPABOBUX CUCTEM HE Yy CHPHUIHATTI CHELIANICTIB, a CKOpIllle Ha
noOyTOBOMY PI1BHI COLIIaIbHOI KOMYHIKAIIIi;

3) rpymna siBUIl, SIKi BOYEBHIb BUXOSATh 32 MEX1 MPABOBOTO MOJS i TOMY HE
MOXYTh KaTerOPU3YyBAaTHUCS K TPABOBI CUCTEMHU.

VY OUIbII KOHKPETU30BAaHOMY BUIJISI/II CIIMCOK BUTJISAJIAE TaK:

1) HamioHanbHe (Aep:kaBHE) MPaBO, OCHOBHA (hOpMa PO3IIMPEHOI «IIPABOBO1
cuctemu». HaBpsia un 1 nosuuist norpedye Oyab-IKUX JTOAATKOBUX KOMEHTapiB,
npuHaiiMH1 C. Xaak npuiiMae HOro sSIK CUCTEMY 3a YMOBYAHHSIM;

2) MDKHaApOJHE NpaBO SIK JAEKJIapoBaHAa CHUCTEMa, OJHAK 13 BaXKJIMBUM
3aCTEepPEKECHHSAM IOJ0 TMOIIUPEHUX BHUIIAJKIB, KOJIM MEXaHI3MIB IMIIJIEMEHTAIIil
HOpPM MIDXKHaApOJHOro mpaBa ab0 He BHCTadyae, ab0 BOHU MalOTh OYyXKe
He(dopMaIbHUI XapakTep, 10 CTBOPIOE MIJCTAaBU JIJIsl OOMEKEHHS TAKUX TIPABOBUX
cucteM. OCTaHHIM YacoM KOMEHTAaTOpU BHCIIOBIIOIOTh CYMHIBU B TOMY, YU €
MDKHApPOJIHE MPaBO BJIACHE MPaBOM Yy TOYHOMY CEHCI IbOrO CJioBa abo K BOHO
ABJIsiE COOOI0 JIMIIE «MpaBO B jankax». Hampuknaza, Koiau TpamistoThCs BUNAIKH

HECIPOMOXKHOCTI TI€i YU 1HIIOI JE€p>KaBU — JOTOBIPHOI CTOPOHU BUKOHYBATU CBOL
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3000B’s3aHHs 3rigHo 31 Crtarrero 8§ Monpeanscekoro Ilporokony OOH Big 29
yepBHA 1990 poky mpo peuoBHHM, 110 PYHHYIOTH O30HOBHUH IIap, 1 KOJH IO
JepKaBy «3a0X0UYyIOTh» J0 HaJICUJIAHHS 3BITIB KOMITETY 3 MUTaHb IMILUIEMEHTAIlll
noyioxkeHb [IpoTokony, micias 4oro meil KOMITET PO3MOYMHAE CIIBIPAIIO 3 IEI0
HECTIPOMOXKHOIO 200 HeOa)karo4yor BUKOHYBaTH BUMOru [IpoTokomny nepkaBoro 3
METOK JOMOITHCA BUKOHaHHS 1ux BuUMor [210, pp. 153, 162] — nutanHs mpo
YMOBHICTh MIKHapOJHO-TIPABOBUX JIOKYMEHTIB BHJA€THCS 30BCIM HE TaKUM
MOBEPXHEBUM 1 HAiBHUM, SIK 1I€ BUIVISAA€ HA MepHIui norysia. MokHa HaBeCcTH
MNPUKIAAA YITKUX MIPKYBaHb MpO Te, IO TMPaKTUKa BIPOBAKEHHS HOPM
MDKHApOJHOTO IpaBa MOKE BapitoBaTUCA Big (QoOpMalIbHUX N0 JYyXKe
HeOopMabHUX KOHTEKCTIB: Tak, €Bpomneiicbkkuit Cyl OJHO3HAYHO 31MCHIOE
dbopmanbHy IMIUIEMEHTAIlII0 MPaBOBUX HOpPM €Bpocoro3y, a makT MosoTtoBa—
Pi60entpona Bim 23 cepnHs 1939 poky UIITKOBUTO COHPABCA Ha PECYPCHY
CIIPOMOJKHICTh 000X CTOpIH JIOTOBIPHOTO TMPOIECY BHUKOHATU JIOMOBIIEHOCTI,
nepeadayeHl HUM TOKyMeHToM. [IpuHariino 3ayBakumMo, 110 1CTOPisl y3roIKEHHS,
napadyBaHHs i patudikaiii yronu Mix YKpaiHO 4u OyAb-sKOK 1HIIOK KPaiHOIO
npo acouiifoBane wieHCTBO B €C € yu He OUIbII SCKpPaBUM MPUKIAJIOM
HEBU3HAYEHOCTI SIK y 3MICTOBHOMY IUIaHI, TaK 1 B YacOBOMY BHUMIpl cIpod
3aJIOKyMEHTYBaTH MIXKHApOJIHI ¥ MIXKJIEp>KaBH1 1HTErpalliiHi MpoIecH, HACI1IKOM
4oro crae Oe3MipHE pO3pOCTaHHS OOCArIB JOKYMEHTOOOIry i YCKJIAaJHEHHs iX
(dhopMaTbHO-TIPABOBOIO TPAKTYBAHHS,

3) «mpe-yeranbHi» («IPOTOMPABOBI») CUCTEMU — HANPHUKIAJ, NEPBICHO-
IJIEMIHHE 3BUYA€BE MPaBO, y SIKOMY MPaBO K TaKe HE Ma€ YITKUX KPUTEPIiB
B1JIMEKOBYBAHHSI BiJ] MPAaKTUKU Ta0y, €ETUYHUX YCTAHOBOK a00 HOPM COI1aJIbHOI
MMOBEIIHKH;

4) «cyOnpaBOB1» CHUCTEMU — HaOpUKIAJ, CUCTeMH apOiTpaxy abo
«IbTEPHATUBHUX METOMIB pPO3B’s3aHHs KoHpumikTiBy [149, p.1-47], mo
(YHKILIOHYIOTh Y TiHI PABOBHX CUCTEM 3 METOIO PO3B’SI3aHHS CYyNEPEYOK TAKUMU
crnoco0amu, SIKi J103BOJISIIOTh YHUKHYTH (DIHAHCOBUX BHUTPAT 1 3BOJIIKAHb y Yacl,

HEMUHYYMX y BUNIAJKY IPOBEIECHHS O(QILIMHIX MPABOBUX IMPOLENYP;
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5) «HempaBoB1 MpPaBOBI MOPSAKH a00 TpaaWIlii» Ha KINTAAT TaK 3BaHUX
«3aKOHIB» (L0 BIAMOBIAAIOTH CKOPIINIE€ «IOHITTSAM» KPUMIHAIBHOTO CBITY)
MEIKaHIIB ¢hasen, CWIBHO KPUMIHATI30BaHUX MICBKUX Xpymo0 bpazumii [240,
p. 158-249] (ui HedopMaIbHI CUCTEMU «3aKOHIBY» JIENI0 HArayt0Th POJOIIIIEMIHHE
MpaBoO, X04a HOPMU TaKOro «IpaBa» 31e0UIBIIOTO BCTAHOBIIOIOTHCS U
YIPOBAKYIOThCSI HAPKOJUIIEPAMH), & TAKOXK CUCTEM «IIpaBay, 110 HAB’SI3YIOTHCA
CYCHUIBCTBY HEJIETITUMHOIO BJIAJIOI0 BHACIIJIOK Yy3yprailii, (ajiblilyBaHHS TOIIO,
KOJIM 3aKOHW HE MOXYTh BBaXKATHCS B CTPOTOMY CEHCI CJIOBa JIETITUMHUMH,
OCKUIbKH HEJIETITUMHOIO € cama Biaja, sika ix BOpoBakye (mpu mpomy C. Xaak
3ayBaxkye, M0 YUMIAIl B ICTOPIi MPOCTITa€ThCsl ICHYBAHHSI TaKUX PEXKUMIB, TUM
MEHIIE MOJITHYHOI BOJI W «MOpAJIbHUX MIACTAaB» Y 30BHILIHBOTO CBITY CTa€ s
TOro, abu JAeKjIapyBaTH HEJETITUMHICTh BIAJW W YHNPOBAJKYBAaHOIO HEIO
3aKOHOJABCTBA; TaK caMo JIerme 1no30aBisiATi aTpuOyTiB JIErITUMHOCTI MOJITUYHI
PEXKUMHU ¥ THCIIIPOBAHI HUMHU CUCTEMU IIPaBay, SKIIO BOHU BXKE MIIILIA B HEOYTTS,
Mpo IO CBiIYaTh CHOpoOU KpUMiHAIBHOTO mepeciinyBaHHs A. [liHodeTta micis
TOro, K BIH «BUIIMIIOB BIJ CIpaB»; ajle B OyAb-SKOMY pa3i Il MiJCTaBU
HEMOXXJIMBO BBa)XaTh (POPMaJIbHO-NPABOBUMHU, TOX HEBU3HAUEHICTh CaMOi
MPUPOJIN «IPABa» TAKOTO KIITANTy HEMUHYYE MPHU3BOJUTH /10 HEBU3HAUYEHOCTI
KpUTEPIiB Ui Hloro kiacudikarii);

6) WKUIbHI CTaTyTH, NpaBUja ETUKETy, MOpajbHlI KOJIEKCH, IIpaBuia
JTITEpaTypHOTO peAaryBaHHs, pPI3HOMAHITHI «KOJEKCH €TUKW» >KYpPHAJIICTIB,
aJIBOKATIB, aHTPOIOJIOTIB TOIIO; Y BCbOMY LOMY IY’K€ BaXKKO 3HAXOAUTH OYJb-
K1 (opMasibHI O3HAKU MPABOBHX CHCTEM HaBITh 3a YMOBHU YK€ IIHUPOKOTO
TPAaKTyBaHHS TOHATTS KOJIEKCY W Koaudikallli, OCKIIbKM B TaKHUX BHUIAJKaxX I
(dhopmu peryiroBaHHSI MOBEAIHKU HAOIMKYIOTHCSI Maii’Ke BOPUTYJI 10 KOAYBaHHS B
KOHTEKCTI CEMIOTUYHO-JIIHTBICTUYHOTO JUCKYPCY.

Hes3Baxkaroum Ha Jyxke OpuOIU3HUN, MpeTiMIHAPHUN XapakTep 1 MEBHY
NOODKHICTh Y CKJIaJaHHI Lboro cnucky, C.Xaak NpONOHYe «B3STH HOro 3a
OCHOBY» JJIsl 3arajJbHOMETOI0JIOTIYHOTO BUCHOBKY, 3TiJHO 3 SIKMM MOHSTTS IpaBa

MOX€E PO3IIISIIATUCS SIK CBOrO pOAYy OaraTOpiBHEBUHM 1 PO3Taly’KEHHM «KiacTep-
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KOHIIENT», 10 MICTUTh Y COO1 BEIUKY KUIBKICTh €JIE€MEHTIB, IIOHAWMEHIIIE TaKi:
JoKepena popMyBaHHS MPABOBUX HOPM, iX (DYHKIIIi, 3MICT, a TAKOXK MEXaHI3MH X
IMIUIeMeHTaIli, To0To npubau3Ho Bce Te, mo O.B. XonaMmc BKIIOYAB y 1€ OUIbIII
TyMaHHY cdepy Aii Tak 3BaHO1 «IIyOJaiYHOI NOTYTM» Ha MPOTUBAry MOHATTIO «BOJII
CyBepeHa» y, 30Kpema, «mpaBoBoro mozutusictay k. Ocrtina [193, p. 399]. 3a
HasgBHOCTI BCIX IHMX €JEMEHTIB BHUHHUKAIOTh TMIJCTaBU JI XapaKTePUCTUKU
MEBHOTO HAa0OpYy HOPM SIK «IIpaBa» YU «IPABOBOi CUCTEMM», ajie SIKIIO BOHHU
BUSIBIISIFOTHCA B IIbOMY HA0Op1 Jiniiie pparMeHTapHO, CYKYMHICTh KiIacU(IKaIIHIX
KpUTEPIiB PO3MAJTAETHCS ¥ CTBOPIOE PIZHOMAHITHI BapiaHTH «JIeKiacuikaiii»
SIBUII], 1110 Ha4€0TO MalOTh CTOCYHOK JI0 ITPABOBOI1 chepH.

Ax Hamuca . XapT Mailbke MIBCTOJITTS TOMY, «HIKa 4YiTKa ¥ TOYHA
nediHiis He MOXke OYyTH 3a/I0BUIBHOIO BIAMOBIIAIO» HAa MHUTAHHSA «IIO TaKe
npaBo?» [121, c. 9]. C. Xaak npueaHyeThCs A0 II€1 MAKCUMHU, ajie YTOYHIOE, 110
OJIHIE€I0 3 BarOMUX IT1JICTaB MIPABOTH TAKOTO TBEPJIKEHHS MOXke OyTH ToM (akT, 110
MOHATTS MIpaBa HA0yJIO TAKOT'O CKJIAIHOTO XapaKTepy MOYacTH 3aBIsSIKA criocobam,
SKAMH PO3BUBAIIMCS BIPOJIOBXK YCI€l 1CTOPIT JIFOACTBA HOPMATHUBHI CUCTEMH, IO
HaOyBalu pi3HOMaHITHUX (OPM, TaK YW 1HAKIIE BUSIBISUIM CXOXKICTh 13 IIPaBOM i
K1 MM MOTJIM O Ha3BaTH JOMPABOBUMU a00 MPOTONPABOBUMU («IIPEIETATBHUMIY ),
KBa31paBOBUMH, MPABOBHMMH, IMOCTIPABOBUMHU 1 cyompaBoBumu [183, p. 458].
Came Haronoc Ha KyJbTYPHO-ICTOPUYHOMY KOHTEKCTI PO3YMiHHS KOHIENTYadbHOI
reHeayiorii mpaBa BIAPI3HSIE TEPEBAXKHO aHAJNITHYHUN Ta AICTOPUYHUN IIX1T
I'. Xapra Bim 3anpomonoBanoro C.Xaak CHHTETUYHOTO Ta Oe€3MEepedyHo
1ICTOPUYHOTO MIIXOY.

Ines Ge3nepepBHOrO po3BUTKY, moknaaeHa C. Xaak cHioM 3a KJacUKaMu
($bu10cOdCHKOrO Ta MPABOBOrO MpPAarMaTU3My B OCHOBY PO3yMiHHS (p110CO(PCHKO-
MPaBOBUX KaTEropii Ta (popMaibHO-IOPUANYHUX MOHSITH, a TOJOBHE — MPaBOBOI
peasbHOCTI, $Ky TMPaBO3HABCTBO SK HayKa 3MYIIEHE CTPYKTYpyBaTh W
KiacudikyBaTu, nepeadavae, mo AOCHITHUK (iCTOpii) MpaBa HIKOIW HE 3/1aTE€H
oyne mnoBtoputu 3a daycrom: «CrouHuCSI, MHUTh!» Yepe3 HEMOXKIUBICTb

3a(ikcyBaTH MOMEHT €BOJIIOIII1, 3 SIKOTO MOXHa 0yJio O aeKBATHO OL[IHUTHU BECH ii
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IPaHAI03HUN TUTMH; PO3B’SI3aTH LIEW «I1apaJioKCc crocTepirayay 3a i€l MIHIUBOLO,
MPOTEIYHOI0 PEabHICTIO IIpaBa MOXHa 3a JOMOMOTOK TaKOXX MIHJIUBUX,
onepaTUBHUX (P1I0CODCHKUX nidxodie, a He (ia1ocodChbKUX cucmem, HaBITH
HaWBEIMYHIIINX, MIIXO0/IB, OPIEHTOBAHMX CKOpIIIE Ha MOIIYK OCOOJIMBOIO B
3arajJbHOMY, @ HE €JIMHOrO IEpPBEHISI B MO3ailll BCECBITY; OJHAK CKJIAIHICTh
3aCTOCYBaHHS TaKUX IMIJAXOIB MOJIATa€ B TOMY, III0 BOHU HE MPOIMOHYIOTh MTPOCTUX
pillieHb 1 OpU3HA4Y€HI HE IS TOro, 100 MPOAYKYBaTH JOKOHEYHI PIIIECHHS, a
HaBMaku — 100 MO30aBJISITU MPABO3HABIIB Ta MPABHUKIB CIOKYCH KEpyBaTHUCS
OJBIYHMMHU  TIPUHIIUIIAMH 1 BYUTHUCSA  OQYUTH  TIEPEIOBCIM  MPOOIEMHU
3arajlbHOMETO/IOJIOTIYHOTO XapaKTepy Tam, Jie OUIbIIICTh CXUJIbHA MaTH CIIPaBy 3
MPaBOBOIO MPOOJIEMOIO YK MPaBOBOIO Tpoiieayporo. [loHsTiHHO-KaTeropiaabHUM
amapaT IpaBa, TaKk caMO SK 1 ICTOpisl MNpPaBOBUX CHUCTEM, HIKOIM He Oyle
chopMOBaHMII OCTAaTOYHO, M0 JAUKTYE€ OCOOJMBY BIANMOBIAANIBHICTG LIOAO
BUHECEHHS OI[IHOK CYYaCHOTO CTaHy IMpPaBOBOi KYJIbTYpU $IK Y HalllOHAJIBHUX
MIPaBOBUX CHCTEMaX, TaK 1 Ha INI00AJIbHOMY PIBHI.

Cnin  3ayBakWTH, 10 EBOJIOLIOHICTCBKHM madoc  HEOKIACUYHOTO
nparmatu3my C. Xaak IMaHEHTHO MICTUTh Yy cO01 MPOTUPIYYS: 3 OJHOTO OOKY, BiH
MAKPECTIOE TPATUIIIHHAN CIIIEHTH3M, HEOJHOPA30BO JICKJIApOBAHUN B paMKax ITUX
nigxoaiB [160], a, 3 1HIIOTO — BUSIBIIAE 00’ €KTUBHY CXUJIBHICTH JI0 «BHAJIHHS B
IpiX NOCTMOJEPHI3MY», IKUN TOCTIAHUIS OLIIHIOE P13KO HETATUBHO. AJle TaK CaMo
AK 11 «BOUCYBaHHS» B KIACUYHY MPArMaTUCTChKY TPaAMII0 Haramaye
JIEKOHCTPYKTHUBICTCHKI cTpaterii XK. [leppiaa (1€KOHCTPYKIlisi BAHOCUTHCS HaBITh Y
3aroJIOBKM Jesikux ii TekcTiB [164, p. 394-436]), HaBegeHa HA MOYATKY I[bOTO
po3ainy Te3a XoJiMca MPO «3aKOH CHOHMAHHO20 3POCTAHHS», OCOONMBO Mmicis il
KOPEKIIii 111070 He0OOB SI3KOBO JIIHIMHOTO Ta BUCX1JIHOTO MPOIIECY €BOJIIOLIT, MOXKE
3aCBIIUUTHU MEBHY cniopigHeHicTh niaxoay C. Xaak i3 xaoco(i4yHOI KOHIIEMIIE0
puzomu [42; 83]: MOXHa JOCHUThH JIETKO MPOJIEMOHCTPYBATH, IO TaKi O3HAKH
PU30MATUYHOCTI SIK 3B 30K, F€TEPOTr€HHICTh, MHOXWHHICTh, HE3HAUYIIIUNA PO3PUB
MpUTaMaHHI 1 CIOHTAHHO-EBOJIOIIMHUM TIpollecaM Yy 1X MparMaTUCTChKi

iHTepnperauii. L{e 3HOBY nmopyIiye nuTaHHs Mpo aaekBaTHICTh npereHs3iil C. Xaak
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Ha HayKOBICTb 1 TEOPETHUHY OOIPYHTOBAHICTS ii O3ULII 32 YMOBU KaTETOPUYHOIO
HECTIPUMHSATTS AOCIHIIHUIICI0 MOCTMOAEPHICTCHKUX HOBalid y dinocodii mnpu
MEeBHIM MOAIOHOCTI IIUX MO3MINNA A0 THX CaMHUX MOCTMOJEPHICTCHKHUX HOBAIlld, a
BIITAK — 1 MPO 3AaTHICTh MpaBa B HEONMPArMaTUCTCHKO-TIPABOBIM 1HTEpHpeTalii
C. Xaak OyTud mpeaIMeToM NPaBO3HABCTBA SK JUCHUIUIIHM, IO BIANOBIIA€
KpUTEpIsIM HAyKOBOCTI. Po3risiyy 1pbOro mnUTaHHA 1 CTaHE TOJIOBHOI TEMOIO

HACTYITHOTO MIAPO3JLTY AUCEPTAIIHHOI pOOOTH.

2.3. IIpobGsema iHkopmopauii NPUHUUIY CHiEHTU3MY [PAaBOBUMHU

CHCTEMaMM y NParMaTucTchbkii inrepuperanii C. Xaak

Cdepa mpaBa B 3axigHId Tpaaullli CyCHOUIBHOI AYMKHM 3aBXIu Oyna i
3QJIMIIIAETHCS HA MEXK1 MK (inocodiero mpaBa, MPaBOBOIO TEOPIEIO W EMITIPUYHOIO
IOPUCTIPYJICHIII€I0, TOMY MUTAaHHS MOPO CTaTyC IOPUCHPYACHIT SK HAYKH J0Ci
3QJIMIIAETHCS BIIKPUTUM 1 mpoOnemarnunum [140, p. 15-32; 208, p. 367-411],
X04ya JHUCKYCis B LIOMY HampsiMi TOYMUTHCS 3AEOUIBIIOTO B MEXKax BY3bKO
cneniaiaizoBaHoi mpaBoBoi Teopli. C. Xaak Hamaraerbcsl pO3IJISHYTH MNpoOJieMy
KOHBEPTEHIIIi MPaBOBUX MIAXO/IB 1 3araibHOdiI0ocOdChKOrO (DyHIaMEHTyY IpaBa B
IIUPIIOMY KOHTEKCTI, HE BIJPUBAIOYUCH MPHU IbOMY BiJ MPAKTUYHOTO AacCIHEKTy
JUSIIBHOCTI MPaBoBUX 1HCTUTYLIN. OAHIEIO 3 BYy3J0BUX MpodiieM (igocodii mpaBa
C. Xaak € 1HTepHpeTaTUBHA IMIUIEMEHTAIllsl MPABOBUX HOPM 3 YpaxyBaHHSIM iX
3MICTOBOI MPELEAEHTHOI AMHAMIKH Y B3a€EMOIIT 3 JMHAMIKOIO COLIAIbHUX CUCTEM 1
COI[1aJIbHO-aHTPOIOJOTIYHUM BHUMIPOM TMpaBa W 1HCTUTYIIOHATBHO-MPUKIATHUM
aCIeKTOM IPaBOBOI peajbHOCTI. Y 3B’S3KY 3 IIUM aBTOpPKa B IPUTAMAaHHOMY iil (SIK,
BJIaCHE, 1 Maibke BCill aMepuKaHChbKIM (UT0COGCHKO-TIPABOBIM TpaauIlii) CTHII
3aBXKIU HAMara€eThCsd KOHCTUTYIOBATH KOPEJALil MK 3araibHO(MUI0CO(CHKUMHU
(METOMONOTIYHUMH) TPUHIMUIIAMM Ta MIAXOJAaMU CBOTO HEONparMaTusMy 1
KOHKPETHUMH MPUKJIAJaMH 3aCTOCYBAHHS IUX MPUHIUIIIB Ta MIAXO/IB Y TOTOYHIM
Ta aKTyaJIbHIN CyJOUYMHHIN TPaKTHIII.

Taka MUCKypCHMBHA CTWJIICTHKA 3arajioM BiAMNOBIJa€ T€HEPaNIbHIN yCTaHOBIII
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HEKJIACUYHOTO THUITy HaYKOBO-METOJOJIOTIUHOI palliOHAIbHOCTI, B MapagurMi siKoi
BpPaxOBYIOThCSl HE JIMIIIE MOKJIMBOCTI MI3HAHHS 00’€KTa Ta 3HAHHS MPO HHOTO, a U
Ccy0’e€KTHO-CYO’€KTHUBHUM OlKk mpoiiecy BcTaHoBieHHS icTuHU. C. Xaak He
CripuiiMae MO3UIlN palioHaIi3My MOCTHEKIACUYHOTO IITUOY 3 MOro TSAXKIHHIM 0
MEeBHOI a0CONIIOTU3AIlT HIHHICHO-IITLOBUX CTPYKTYP HISJBHOCTI (IO € IIJIKOM
MPUPOJHUM JJIsl TIPEJICTaBHUKA MparMaTu3My, siKUi Oepe B Jy>KKU TEJICOJOTIUHY
CKJIaJIOBY 3araibHOpigocopchkoro u (PiaocoPCchKO-MPaBOBOTO JTUCKYpCYy) 1
BUXOJIUTH 13 MPE3YMIILIi «JIOTTYHOTO 00’ €KTHBI3MY Cy0’€KTa» MEPEIOBCIM Y POJIl
IHCTUTYL1OHAJIBHO CTPYKTYPOBAHOI'O Ta JICOHTOJIOTIYHO HE3AJIEKHOTO CYTy.

[Ipu npomy C. Xaak 4acTO BUCTYIA€ MPUXWIBHUKOM 3arajbHOi KOHIICTIIIi
CIPUPOJHOTO MpaBay B WOro JIOTOLIECHTPUYHOMY BapiaHTi, KOJHU HNPHUPOJHE MPABO
TPAKTY€ETHCS SIK «PO3yMHE SIIpO» MpaBa HOPMATUBHO-MIO3UTUBHOTO. 3BUYAITHO, 11€
CKOpIIIe HE TereNliBChKUH JIOroleHTpu3M, a Jor(ik)orentpusm Y. Ilipca, y mexax
SAKOTO PpO3B’si3aHHA OylIb-SIKOi CHUTyallli, 30KpeMa IpaBOBOi, B KOHTEKCTI
KOHKPETHOT CYyJI0OBO1 CIIpaBH, MOTpPeOye opraHizallli JIOrYHOTO MHCJIEHHSI B pycCli
JOCJIIIHUI[LKOTO MPOIIECY, 110 JO3BOJISIE BCTAHOBIIOBATH 3B’ SI3KM MIXK CIIIJICTBOM,
pO3CIHITyBaHHIM Ta pPO3MVISIAOM CIOpaB IOPUAMYHOTO XapaKTepy, 1 HAYKOBUM
JOCIIDKEHHSIM (SIK BIJJOMO, y AHIJIOMOBHUX aBTOPIB HEMA€ TEPMIHOJIOTIYHOIO
BUOOPY MJisi OMHCAHHS JOCIHIKEHHS B 000X KOHTEKCTax fK IMpoIecy, a He
mupokoi chepu IIsIIbHOCTI a00 K research, OKpiM CHiB investigation abo inquiry).

Otrxe, ¢yHKI[IOHAIbHA TOMOJIOTIS  TPOILIECIB  CYAOBOTO  PO3TIISAY
(inTerpasibHOi MO CyTi cdepu MPaBO3aCTOCYBaHHS) 1 HAYKOBO-AOCIIIHOI
JISIBHOCTI J103BOJIsI€ TOPYIIYBATH MUTAHHS PO METOA0JOTTIYHY OJIU3bKICTh HAYKU
Ta MpaBa SK JIBOX rajxy3ed 3HaHb a00 K CyMICHICTh IXHIX METOAOJIOTIH, a BIITaK — 1
PO «IMO3UTUBHO-HAYKOBUNY, CIIEHTUYHUN CTATyC MpaBa Ta MpaBO3HABCTBA. SKIIO
y MOCTPaASHCHKIN JIITepaTypl 3A1MCHIOIOTHCS MOB’sA3aH1 MEPEIOBCIM 13 TOTPEOOIO
IHCTUTYLIAMI3alll CIpOOM OKpEeCHuTH JiHII JeMapkaiii 3arajbHoi ¢imocodii 1
crieniaibHUX Hayk [39, c. 22-29] abo dinocodii nmpasa 1 Teopii npasa [83, c. 613,
94, c. 56-60; 120, c. 31-43] (npu TOoMy, IO HAyKOBUH cTaTyc (igocodii mpana
BUKJIMKA€ BCE MEHIIE CYyMHIBIB [66, c. 27-32; 104, c.22-26; 105, c. 36-46], TO
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C. Xaak nponoHye MOYMHATH TECT HA METOJIOJIOTIYHY CYMICHICTh HAYKH Ta IpaBa
3 pO3MIsiAy MUTAHHS TPO iX (DYHKIIOHATBHY CYMICHICTh, TOOTO CIIPOMOXHICTb
MpaBOBUX CHCTEM abcopOyBaTH U 1HKOPIOPYBAaTH [laHI BY3bKOCHELIAIBHUX
HAayKOBUX JUCIUIUIIH SIK €KCIEPTHI CBIIYEHHS W 3aBISKH I[bOMY BCTaHOBIIIOBATU
ICTUHY LUJISIXOM ii KOHCTaTallii, a He JeKJIapyBaHHS.

SK TPUHIMIOBUN «pealiCTUYHUN mparMatuk» i1 Heomparmatuct, C. Xaak
BUXOJHTH 13 MEPBUHHOI JAHOCTI CUTyalll B Cy4acHIl aMEpUKaHCBKIA CHCTEMI
MpaBa Ta CyJIOYMHHIN NPAKTHUIll, Y SIKI BXKE€ JABHO MPUUHATO CIOUPATUCA Y CBOIX
BHCHOBKAaX Ha HAYKOBI J]aH1, BHACIIIOK YOI0 HAYKOBI KOHCYJIbTAHTH Ta €KCIEPTU
OTPUMYIOTh 00’€KTHUBHY MOKJIMBICTh CYTTEBO BIUIMBAaTH Ha MpOLEAypy Ta
pe3ynbTaTH MPUUHATTA PILIEHb y CYyJIOBHUX YCTaHOBax. Aje Mpu IIbOMY BHUHUKAE
KOJI3isl «MpaBOBOI ICTUHW» SIK KaTeropii, TICHO TMOB’SI3aHOi 3 MOpaJbHO-
COLIAJIBHUMHM  KpPUTEPIsIMU U  IHTEpCYO €KTHBHICTIO Yy CTOCYHKax MIXK
3aIliKaBJIEHUMH CTOPOHAMHU IMPABOBUX CIOPIB, 1 «HAYKOBOI ICTUHW» SIK MOHATTS,
TaK YU 1HAKIIE CAHKLUIOHOBAHOTO «IO3UTHUBHUMHU HayKaMu» W NOB’SI3aHOTO 3
BUMOTraMHU 00’ €KTUBHOCTI 1 1HTEpCYO €KTUBHOCTI B3/I0BK BEKTOPIB CIILJIKYBAHHS B
Mexkax «pecnyOJiiku HayKoBIIBy». s komizis, 3ayBaxye Xaak, MOPOKYE YMMAJIO
KOHTEKCTIB, Y SKUX MPaBO 1 HayKa B3a€MOJIIOTH OJHE 3 OJHUM, aje Tak, IO B
pe3ynbTari Ii€i B3aeMOll BHUHHUKAE IIIa HU3KA TNIMOOKUX CYMEPEUHOCTEeH MIixK
UMM Ta IIHHOCTSAMHU HAyKOBHMX JIOCHIPKEHBb 1 KYJIbTYpPOIO MpaBa, OCOOIMBO B
CHIA a6o x, mupIie, B MEKaxX aHIJI0CaKCOHCHKOI MpaBoBoi Tpaauii [168, p. 2].
Ile Taki cynepe4HoCTi:

no-mepiie, MK 00 €KTUBHO-IOCTIHUIIBKAM  XapakTepoOM HayKH 1
€pYJIUTHO-3MaraJibHUM MPUHIIUIIOM MPABOBOI KYJIbTYPH;

No-pyre, MK HOMOTETHYHOKO OpIEHTOBAHICTIO HAyKHM Ha IMOLIYKH
3arajJlbHUX 3aKOHOMIpPHOCTEW 1 (DOKYCyBaHHSM TMPABOBUX MPOLEIYyp Ha
KOHKpETHUX (iaeorpadiuHux) BUNAIKAX;

NO-TPETE, MK BCIOJUCYIIMM 1 BCEIPOHUKIMBUM (PaymiOuII3MOM HaykK, ix
BIIKPUTICTIO /10 PEBI3li BUCHOBKIB Yy CBITJII HOBUX (akTiB («pamwmiOuiizm — 1ie

JIOKTPUHA TIPO T€, IO Hallle 3HAHHS HIKOJIU HE € aOCOMIOTHUM, a 3aBXKJU HaueOTO
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IJIaBa€ B KOHTHHYYMI HENEBHOCTI Ta HeBU3HaueHOCT» [168, p. 2]), 1 TypOoTOIO
MPABHUKIB TIPO (POPMYITIOBAHHS HAIEKHUX 1 OCTATOYHUX PIlICHb;

M0-YETBEPTE, MK YCTPEMIIIHHSAM HAyKd JO0 IHHOBaUld 1 MPOJYyKyBaHHS
HOBOT'O 3HAHHS 1, HABIAKU, TPUB’A3aHICTIO TPABOBUX CUCTEM JI0 MPELE/ICHTIB,;

MO-4YETBEPTE, MIXK He(opMabHUM, npoOJIEMHO-OPIEHTOBAHUM
MparMaTU3MOM HAyKOBOTO JIOCHIKEHHS 1 TSDKIHHSAM TIPaBOBUX CHUCTEM [0
(dbopMaTbHUX MPaBWI Ta MPOLEAYp, 0€3 SKUX HEMOXJIMBE YXBaJ€HHS MPaBOBUX
pIlIEHB;

MO-11’SIT€, MIXK CYTTEBOIO MIPOI0 TEOPETUYHOIO CIPSMOBAHICTIO HAYKH, ii
HaIIJIEHICTIO Ha abcTparyBaHHs BiJl BIUIMBY COL1aJIbHO-TICUXOJIOITYHUX YUHHUKIB 1
HEMHHYUOIO 3aJIEXKHICTIO MPABOBOI CUCTEMU BiJ MOJITUKUA ¥ CUTyaTUBHHUX MOTPEO
CYCIJIbCTBA.

[lonag Te, cucrema mpaBa — sKpa3 4Yepe3 CBOI OJIM3BKICTH 10 cdepu
BUPOOJICHHSI Ta 3aCTOCYBAHHS MOJITUYHUX CTpaTeriii 1 KOHTPOJIbHO-PETyJISITUBHI
(YHKIIT — HAMAraeTbCs CTAaTU «IAPACOJIBKOIO» ISl BCIX cep KyIbTypH, 30KpeMa
U «aucToi Hayku» (Science per se). Tak, 3akoHomaBcTBo Crnonyuenux IllTaTiB
peryJioe MOTeHIIHO HeOe3neyHl HaykoBi gociaimkeHHs ([160, p. 322-324], ne
HaeTbecsi TpO TPaBOBE PETYIIOBaHHS MisUbHOCTI HarioHanbHOTO 1HCTUTYTY
3I0pOB’SE B Taily3l TMOYAaTKOBUX JOCHiKeHb pekomOiHanTHOi JIHK);
MPaBO3aCTOCYBaHHA MOXXE MaTH MICll€ TpH TMII03pl MIaxpaicTBa IiJl Yac
BUKOHAHHS HAyKOBHUX JOCHIIXE€Hb, (PIHAHCOBAHUX JCPKAaBHUMH TpaHTaMU;
HOPMATUBHO PETYJIOIOTHCS CKJIAJIHI B3a€EMHUHHM MIXK CyTO HayKOBUMH IHTEpECaMHU
Ta I1HIIMMU I1HTEpECAaMH — HaNpUKIad, y NUTaHHI 30€peKeHHS KYJIbTYpPHO-
ICTOPUYHOI CHAJIIMHKA, TaM SITKA $KOI MOXYTh 3a3HaBaTH YIIKOJDKEHb IiJl
BILUIMBOM PI3HOMAHITHUX TEXHOT€HHUX YNHHUKIB 200 HaBITh 3HUIIYBATHUCS 1] Yac
apXEeOoJIOTIYHUX PO3KOMOK TOIIO. Y 1bOMY KOHTEKCTI HayKa $K CYyCILIbHA
THCTUTYLIISI PO3TIIIAE€THCS K CBOEPITHUN «KOJIEKTUBHUI TPOMAJITHUHY, CKIATHUN
Cy0’€KT TPaBOBIIHOCUH 1 CYO’€KT IIOHAWMEHIEe I[MBUIBHOIO TMpaBa, TOX
3BEpTAaHHS 10 HAYKOBUX KOHCYJBTAHTIB K MPEICTABHUKIB TI€i UM 1HIIOI HAyKU

abo TexHoioriyHoi cdepu HaOyBae xapakTepy JONUTY CBiOKa — JEHIO
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crienu(pigyHOTO, ajae BCE K TaKU CBIJIKA, BiJ SKOTO OYIKYIOTh HAJAHHS MPaBIUBHUX
CBI/IYCHD SIK 1I€ PO3YyMIIOTh MPABHUKH, & HE K II€ MOXE PO3YMITH caM CBIJOK Y
MeXax BIJIACHOI KOMIIETEHIIli, 10 Mo)ke OyTH HabaraTo IIHOLIOK B MEBHHUX
MUTAHHSAX 32 KOMIETEeHI1I0 (paxoBux topuctiB. CKIATHICTh 1 €MICTEMOJOTIYHA
HEBU3HAUCHICTh I10pa3y BUHHKAE, KOJHU TMPEICTaBHUKY HAyKHU («EKCIEepPTY»,
«CBIAKY-EKCIIEPTY») NOBOAUTHCS BUCTYyNATH BIJ IMEHI LIJ0i ramgy3l 3HaHb LIOJ0
MUTaHb, SIKI MOXYTh 30epiratu mpoOJEeMHHI XapakTep, LUIKOM OYEBUIHUN IS
(haxoBUX HAYKOBIIIB, aJie TIPU [[bOMY 3aJ0BOJIBHUTH NOTpeOu cyay abo CIiJCTBa B
«MPABIUBUX CBIAYCHHSX).

C.Xaak 1w mapanenb 1 TEHETUYHUM 3B’SI30K MIK EKCHEPTHUMU
CBIIYCHHSIMU U TOKAa3aHHSIMHU 3BUYAWHUX (LMBUIBHUX) CBIJKIB IPOCTEXKYE Ha
OCHOBI TpUBAJOi 1CTOPIi 3axiTHOTO CYJAOYMHCTBA, Haraaywooud, 10 ¢GakTu, [Ki
MOXHa OyJi0 O Ha3BaTH HAyKOBUMH, ICHYBaJM HE 3aBXKIU, a 3a IX BIJCYTHOCTI
(TOOTO 3a BIACYTHOCTI HAyKH B Cy4aCHOMY PO3YMIHHI CIIOBa) B JIMCHOCTI POJib
(dakTiB (CBIIUEHBb) Maike 3aBXKIU BUKOHYBAJM OKPEMi CBIAKU. Y Yacu paHHBOTO
CEepEeHBOBIUYSL CyAM TMOKIQJaINCI Ha KISTBH, OpAalii, HA CYJIOBI MOEAUHKH,
MOPYUYUTENIHCTBO TOIO, X04Ya U IbOTO MPUHIUITY CYJOBl YCTAaHOBU JIOTPUMYBAIIUCS
naneko He 3apxau. Hapite micas 1220 poky, Koiau BiIOyBCS MEPIIMI CyTOBUN
MPOIIEC 32 YUACTIO Kypl MPUCSHKHUX, 111 HOBa ¢opMa opraHizailii CyJIOYMHCTBA HE
BJlaBajiacs JI0 MOKa3aHb CBIAKIB, YJIEHU Kypi caMi MPOBOJUIN PO3CIiAyBaHHS a00
K BHUCTYMAJIU €KCIIepTaMH (HANpPUKIAJ, NMPU 3BUHYBAYEHHI KOTOCh Y MPOAAXY
THUJIOTO M’sica JI0 CKJaAy >Kypl 3ampouryBajaucs M SICHHKH, 110 BHUKIHOYAIO
MOXJIMBICTh 00’€KTUBHOCTI y MPSIMOMY CEHC1 ClioBa). A MiClisl TOTO, SIK 0 CyAY
CTaJI¥ 3alpoIlyBAaTH CB1JIKIB, CHCTEMA 30BCIM HE CTajla aBTOMAaTHUYHO 3MarajbHOI0,
OCKIJIbKH CB1IKM (PaKTUYHO OYJIM YACTHHOIO CYJOBOI'0O OpraHy 1 BUCTyIaJIu Ha OOIl
3BUHyBaueHHs. OpHak  moctynoBo,  ynpogox — XVII-XVIII  cromits,
chopMmyBasiacd cydacHa 3MarajbHa CHCTEMa CYJOYMHCTBA, M0 JOIyCKae
O3HAMOMJICHHS 3 TTOKa3aHHSIMU CBIJIKIB, MIJATOTOBICHHUX 1 MPEACTABICHUX OTHIEIO 3
CTOpIH, 3 TEPEXPECHUMHU JOMUTAMHU 3 MPOTHIEKHOI CTOPOHH 1 (POpMAIbHUMU

MpaBUJIaMH, 110 BU3HAYAIM NPUIMYCTUMICTh a00 HEMPUMYCTUMICTh THX YU 1HIIUX
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CBIJIUEHb, 1 3 (PIryporo ekcrnepTa (HAyKoBOTo a0o 31 CHeliaJbHOK OCBITOO), IO MIT
BHUCTYIATH HAa KOPUCTh OY/b-SKOI 31 CTOPiH, @ HE 3a 3alIUTOM CYJOBOT0O OpTaHy, siK
e 0yJIo yIpoJIOBXK CTONITh nepen tuM [ 168, p. 5].

Ane moitHo mpaBoBa cucrema CIHIA 3ampoBaawia KOHCYJbTalii 13
HAayKOBUMH €KCIIEPTaMHU, K MOYaIHCS cKapru 3 000X OOKIB: €KCIEPTH, CIIOYATKY
MpECTaBIICH] 37€01UIBIIOr0 JIKapAMH, CKapKUIUCA HA T€, K 3 HUMHU MOBOASTHCS
MiJl Yac MEePEeXpPeCHUX JMAOMHTIB, a MPABO3HABII 1 MPEICTABHUKU «IO3UTUBHUX
HayK» BHUCIIOBIIOBAJIM 3aHENOKOEHHS 3 MPHUBOJY PO3KBITY SBHINA, SIKE BOHHU
CripuiiMainu ik HOBUM PI3HOBUJ 3aJIy4€HHs TeHJICHIIHUX cBiqueHb. He3paxkarouu
Ha CHOpoOM BpETYIIOBaHHSA MPOUEAYpPU 3alTy4Y€HHsI CBIJYEHb EKCHEPTIB, IO
MOYAJIMCSA B aMEPUKAHCHKINA CHCTEM1 Cy10YMHCTBA 3 1975 poky, noTik 000NIbHUX
CKapr Ha, 3 OJHOro OOKy, HEJOCTaTHhO KBali(piKOBaHUX, KOPYMIIOBAHUX,
TeHACHIIMHUX eKCIIePTIB Ta, 3 IHIIOTO, HEOCBIYCHHX, MAapHOBIPHUX aJBOKATIB,
YJIEHIB JKypl 1 CyQAIB aX HiSIK HE 3MEHILYEThCS, HABINAKH — J0 HUX JIOJAIOTHCA
CKaprd Ha 3MIllyBaHHS KPUTEPIiB MPOLEAYpPHOI JOMYCTUMOCTI CBIAYEHBb Ta iX
HayKoBOi a00 excnepTHOi 00rpyHTOBaHOCTI [206]. HeBaxxko MOMITUTH MpHU 1IbOMY,
mo 3 OOKy MpaBOBUX YCTaHOB 3aKUAM MIOJA0 HAYKOBHX €KCIEPTIB MaloTh
JICOHTOJIOTIYHUN XapakTep, a MPEeTeH31i HAyKOBIIIB JI0 MPEJICTABHUKIB MPABOBUX
IHCTUTYLIM MO CyTi CBOIM CIIE€HTUYHI: MEpUIl BUXOAATH 13 MPE3yMMIli, IO
HAyKOBIIl 3HAIOTh ICTUHY, aJile MOXKYTb MPUXOBYBaTH a00 BUKPUBIIATH 1i HA JOTOAY
CBOIM 3aMOBHUKAaM-3MOBHUKaM, a IHII pO3MJISJAIOTh IOPUCTIB, MPUCSHKHUX 1
nyOmiky sk npodaHiB, HE3JATHUX AaJEKBATHO OCSITHYTH MNPOOJEMHHUN XapakTep
xajaHoi icTuHU. OTXKE, 8 OCHOBI HENOPO3YMIHb MIHC IOPUCNPYOEHYII0 | HAYKOIO,
MIJHC NPABOBOIO CUCMEMOIO | eKCNEePMHUMU CBIOKAMU NIedHCUms KOH@IIKm mixc
NpUpPoOOOI0 HAYKOB8020 NI3HAHHA I NPABOGOI0 KYAbmypolo, a THUTAHHS PO
MOTEHIIIHY BUYEPIHICTh UOT0 KOH(MIIKTY 1 J0CI 3aJUIIA€ThCs BIAKPUTUM [168,
p. 6].

[IpuliHsaTOo BBaXKaTH, 110 3aBJIaHHS HAYKH MOJISITA€ B MOIIyKax ICTHHH, 1 1€
MEBHOIO MIPOI0 CIPABEAJIMBO 32 YMOBHU aJI€KBATHOTO PO3YMIHHS IIi€] MAaKCHUMH.

CtpukHEM HayKOBOI JISTILHOCTI € AOCIIJKEHHS (inquiry), 0 BOAHOYAC MTO3HAYAE
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i KpuMmiHaibHEe a00 CyZOBE PO3CHiAyBaHHS, METOK HAYKOBOIO JOCIHIIKCHHS €
NOIIYK BIANOBiEM Ha NUTaHHSA MO0 CYTHOCTI CBITOOYJOBHM ¥ MEXaHI3MIB
po3BUTKY CcBiTY. CaMO c00010 3p03yMiJIO, IO KOJIM MU JOIIYKYEMOCS BIJIMOBIIEH
Ha Il TUTaHHSA, MU TIparHeMoO 3HAWTH ICTUHHI BIANOBIII, ajie Iie¢ He O3Hauae, 110
HAyKOBLI JIOMAararoTbCs icmuHu B TIEBHOMY KBa3ipeliriiHOMY CEHCi; 13 LbOTO
TaKOXX HE BUILUIMBAE, 110 HAYKOBI ICTUHH € €IMHUMU W HE3alEePEYHUMH ICTUHAMHU
ab0 1m0 HAyKOBI ICTMHU OyJb-koiu Oynu Mi3HaHI 3  aOCOJIFOTHOIO
BrieBHEHICTIO [173, p. 563—-585]. Sk cBimUUTH iCTOpisl HAYKOBHX BIJKPUTTIB, IIO
pO3rOpTAETHCS 32  JIOTIKOK  «3pOCTaHHS  3HAYEHHS», NIOMHO  HAYKOBIII
(GbopMyINIIOIOTH BIAMOBI/Ib HA TEBHE MUTAHHS, Mailkeé HEMHUHY4YE IMOCTalOTh HOBI
MATAHHS, a HEPIAKO Il KacKaJu MHTaHb, a II€, CBOEID YEPror, rnepeadadae
3aKOHOMIPHICTh MPOTPECY HAYKOBOI'O IMI3HAHHS 3aBISKUA PO3B’S3aHHIO HOBHX
npo0JieM Yepe3 3aCTOCYBaHHS BIJIMOBIACH Ha cTapl MUTAHHS HaBITh 3a BIACYTHOCTI
BIIEBHEHOCTI B TOMY, IO KOXEH KPOK JOCIHIJKEHHS 31ACHIOETHCS Y BIPHOMY
HampsaMmi. ToMy cepio3HMII Ta BAyMIIMBUI HAayKOBELb HE Ma€ MOPAJIBHOTO IpaBa
3asBIATH MPO JOKOHEYHICTh 1 JOBEPIIEHY ICTUHHICTh CBOiX BUCHOBKIB, BOJAHOYAC
Mar4u MpaBoOBe 3000B’SI3aHHSI «JOCTOBIPHO CBIIYMTHUY» BiJ IMEHI Ili€i HEMEBHOI
ICTHHU.

AJte, KpiM HETIEBHOCTI i1 YMOBHOCTI aKTyaJbHOI HayKOBOi icTuHU, C. Xaak y
HEOMparMaTUCTChKIM MapaJurMi BBaXka€ 3a HEOOXIJIHE BpaxoByBaTU Ile W
MaifOyTHIO HENEBHICTh HAyKOBHX BHCHOBKIB, TOOTO (ammiOouIi3M 3HaAHHS,
MOMUJIKOBICTh 200 HETOUYHICTh SIKOTO MOKE BUSBUTHUCA JIMIIE 3 YaCOM, a TaKOX
CUTYaTUBHHUI XapakTep IOCIITHUIIBKOTO MPOIECY U HEMOXKIUBICTh HOTO TOBHOTO
nependavyeHHs U muanyBanus [ 168, p. 7].

Xoya mpolec HAyKOBOTO JOCHIKEHHS (DOKYCY€ETbCS TEpelloBCIM Ha
KOHKPETHHUX O0’€KTax YW MOJISX, Y HbOMY 3aBXKIU BUSBISETHCSA 3alIKABJICHICTD
JTOCTITHUKIB ~ OIIBII  3araJJbHUMH pedaMd — 3aKOHaMH, METOJIOJIOTIEI0
1HTepIpeTalii, IPOrHO3yBaHHS TOIIO. fIK ICTOPUKH, KYpPHAJIICTU a00 JETEKTUBH,
110 31MCHIOIOTh CAMOCTIMHI PO3CIiyBaHHs, TaK CaMO SIK KOXEH, XTO Ma€ CBOEIO

METOI0 BCEpPHO3 y YOMYCh pO310paTucsi, HAyKOBIl (OPMYIIOIOTH OOTPYyHTOBaHI
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NPUMYLIEHHS 1100 BIANMOBIAEH HAa MOPYIIEHI MUTaHHA, BIACTEXYIOTh HACIIIKA
CIIOCTEPEKEHb YU EKCHEPUMEHTIB JJii TMEpPeBIPKU BIIACHUX IPUITYIIECHbD,
nepeBipstoTh (HaKTH, 100 YIEBHUTUCA B CUCTEMHOCTI OTPUMAaHUX PE3yJbTaTiB, Ha
MiJICTaBl 4Oro poOJsiTh BUCHOBKHU IIOJIO CTpaTerii MoJaibIIMX KPOKIB. AJjie mpu
npoMy C. Xaak He BU3HAE KOJHOTO «HAYKOBOT'O METOAY» 3 UITKUM aJTOPUTMOM,
XKOAHOI (popMasbHOI, HABITh TINOTETUYHO (POPMAIbHOI, MPOLEIYPH, HOCTYIHOI
MpEeJCTaBHUKAM YCIX HAyK 1 IPU IIbOMY BHUKIIOYHO HAyKOBIUIM, — MPOLEIYPH,
peTenbHe AOTPUMAHHS SIKOi TO3BOJIMIIO O TapaHTyBaTH YCIIX 1 HaBITh MPOTpPeC y
JOOCHIIHULBKIN nisuibHOCTI. HaBmaku, ynponoBk OaraThbOX CTOJITH HAyKOBII
MOCTYIOBO PO3POOISIN BENWYE3HUH MAacHUB CIELIAIbHUX 1HCTPYMEHTIB 1 TEXHIK
JOCJIIIDKEHHS: BCE OUIBII MOTYXHI 1HCTPYMEHTapii CHOCTEPEKEHHS, BCE OUIBII
TexHoioriyHi (A 1HOAI HaATOYHI 3 (OpMaIbHOI TOYKH 30py) 3acobu
EKCIEPUMEHTYBAaHHS, BCE€ BHUTOHYEHINI CTAaTUCTHUKO-MAaTEMAaTHYHI METOAUKH,
KOMIT FOTE€pPHI MPOrpaMu TOIIO. YCi I «ITOMIYHUKHY» HAYKOBIIIB PO3POOIISIOTHCS
3a3BUYAil 3a MPUHIIMNIOM ad hoc, yHACHIIOK peakiliii Ha HeOOX1AHICTh PO3B’A3aHHS
MEeBHOI MOTOYHOI MPOOJIEeMH, 1 Maibke 3aBXKIU 1X PO3pOOKa CIUPAETHCS HA TI YU
1HIII1 HAYKOB1 1HHOBALlIl TEOPETUYHOTO a00 MPAKTUYHOTO XAPAKTEPY, 110 YBIMILIN
y TOBCSIKJEHHICTh HayKH paHimie. EBONIONIS TaKUX «TEXHIYHUX» JIOMOMIKHUX
3aco01B JOCIIJKEHHS 3aBXJU OyJia W 3aJIUIIA€ThCS XAaOTUYHUM, NMPAarMaTUYHUM,
CIIOBHEHUM TMOMUJIOK, IUTyTAHUM TIPOILIECOM, IO TOCTYIOBO YMOXJIMBIIOBAB
OTpUMaHHs OUIBII YITKO BUOKPEMJICHUX (DAKTIB 1 TOUHIIIE PO3YMIHHSI BUCHOBKIB,
K1 MOXHa 3pOOMTH Ha MmiACTaBl IUX (akTiB, TOOTO JO3BOJSB PO3LIUPUTH U
3MIIHUTH HEO030pO€HI KOTHITUBHI MOTYXHOCTI cy0’ekTa mizHaHHs. OTXe, OIIHKA
Mi3HABAIbHUX MOxuBocTeld Hayku C. Xaak 3arajoMm BIANOBIJA€ HEKIACHYHIN
napajgurmi, 3riJHO 3 SIKOIO OCHOBOIIOJIOHI IIIHHOCTI HAyKU HajexaTb A0 chepu
€MICTeMOJIOT1l, TPaKTOBaHOi $K cdepu B3aEMUH MDK 00’€KTOM TMI3HAHHA 1
CTPYKTYpPOIO 3HAaHHS ¥ Mi3HABaJBLHOIO MPOIECY, HAbAraTo MUPIIOi W CKIIAIHINION,
HI’K MO>KJIMBOCTI [IEBHOT'O 1HAMBIAYaJIBHOTO «HEO30pOEHOT0 Cy0’€KTa MI3HAHHSY, A
MpaBOBE JIOCHIDKEHHA (TOOTO JOCHIKEHHS SIK  PO3CIIIyBaHHS) 3aBXIH

3aJIMIIAETHCS B IMapaMeTpax, 1 TO 32 YMOB JOCATHEHHS MaKCUMYMY 00’ €KTUBHOCTI
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i 1HTEepCyO €KTUBHOCTI, THOCEOJIOTii SK cdepu B3aeMHH MK CyO’ €KTOM
M13HaBaJIBHOIO Mpolecy i 00’€KTOM Mi3HAaHHA, i 1HAKIIly CUTYalll0 ySIBUTU CcOOI1
HEMOXJIMBO, aJKE 1€ BUBEAEC MpaBo 3a MeXi (1I10CcOPChKO-aHTPOIOIOTIYHOTO
IUCKYpCy a0o Mpu3BeAe 10 HEKOPEKTHOrO MOIVISIy Ha MPAaBOBY CHUCTEMY SIK Ha
(deHomeH, 1030aBIeHUN Oynb-IKMX O3HAaK COLIAJIBHOCTI 1  KYJBTYpPHO-
MCUXOJIOTIYHUX MOTHUBIB. lleil «emicTeMONIOrIYHO-THOCEOJIOTIUHUI  PO3PUBY
3akiagae GyHIaMEHT IPOTUPIY MK HAYKOBHUM I13HAHHSIM 1 MPABOBOIO KYJIBTYPOIO
H 3MEHIIy€e MOXJMBOCTI pelenuii pe3ynbTaTiB HAayKOBOTO JOCHIIKEHHS B
MpaBoBii mismpHOCTI [168, p. 13].

AJle, HE3BaXKalOUM Ha Te, IO ICTOPisS B3aEMHUX CTOCYHKIB MDK IPaBOM Ta
HAayKOI0 CKJaJHa ¥ 3ariyTaHa, camMa HasBHICTh HAMpPY>KEHHS, 110 ICHY€ B IHX
CTOCYHKaX, TaK YW IHAKIIE CTUMYJIO€ AaKTUBHY B3a€EMOMAII0 ¥ 3MIIHIOE
METOJOJIOTIYHUHN Kapkac 000X cdep cycnuabHOi KyJabTypH. [lianexkTuka B3aeMUH
3arOCTPIOETHCSl CYMEPEUHOCTSIMU MIX HEOOXIJIHICTIO BHUPOOJICHHSI OCTaTOYHOIO
(cynoBoro) pimieHHs 1 GamniOiuiizMoM, MPUPOJAHOI CXUIBHICTIO MPHUITYCKATUCS
HEHAaBMHMCHMX NOMWIOK; MIK Ha(oCOM MPaBOBOIO 3aXUCTy, KU HE 3aBXIU
YTPUMYETHCA B paMKax HEYNEPEeHKEHOCT], 1 IPUHIIUIIOM 00’ €KTUBHOCTI HAYKOBOTO
JOCIIUKEHHS; MK TEHIAEHUIAMH <«IHEPLIMHOrO TSKIHHS», MPUCYTHIMUA B Oyb-
K1 TPaBOBIM MPAKTHUIN, 1 IHHOBAIIMHOI 3apsSHKEHICTIO MPOLIECY HAyKOBOTO
Mi3HAHHS Tomo. JIJis MIIiIHOrO BUKOPUCTAHHS 1€l TUHAMIKM Hampy»eHHs Xaak
MPOTIOHY€E HalmepIie YiTkiie chopMyIrOBaTH OCHOBHI MpOOIeMi 30HU MPAKTUKH
CYIOYMHCTBA, IOB’SI3aHI 13 3aJIy4YEHHSM JIOCSATHEHb HAyKH B POJIl CBIIYEHBb
€KCIIepTiB, ¥ OLIHUTH MOXJIMBOCTI iX NPUHUMUIIOBOTO YCyHEHHA. /[0 OCHOBHMX
npoOJIEeMHUX 30H BOHA 3aPaXOBYE:

1) komepiianizailito mpodieMaTUK IpaBoBoi chepu;

2) mpoTUpiuys MK MPUHLIUIIOM CBOE€YACHOCTI TMPAaBO3aCTOCYBaHHS U
00’ €KTUBHUMH TEMIIAMHU HAYKOBOT'O IPOIPECY;

3) BuIepemKaluUid THUCK MOTPEOM MpPaBOBUX CUCTEM Y HAyKOBHUX
CBIJYEHHSIX B CHUTyalli HECHPOMOXHOCTI HAayKH JaTd OUIbII-MEHII YiTKY

BI/IMOBIb HA 3aMUT MPABOBUX 1HCTUTYIIIH;
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4) pO3MHUBaHHS KpUTEPIiB HAYKOBOi OO0 ’€KTUBHOCTI €KCHEPTIB 4Yepe3
HarajabHICTh 3aMUTIB MIPABOBOI CUCTEMU;

5) penykiioHi3M TMPaBOBOI CHCTEMU 100 1HGOpMali HayKOBOTO
Xapaxkrepy;

6) perapjailisi IpaBOBOi CUCTEMU MOPIBHSIHO 3 MPOrPEcOM HayKoBOi cdepu
[168, p. 13].

PosrnsiHemMo k0XHY npo0sieMy TOKIJIaIHIIIE.

1. Ockinvku 3a60aHHs npasa Noaieae 68 po36 sA3aHHI CRIPHUX NUMAHb, 60HO
oyJice yacmo 38epmacmuvca 00 2any3el HAYKOB020 3HAHMA, ) AKUX 6NJIUS
KOMepyitiHux iHmepecié mac Haudinbu opamamudnui xapakmep. Hanpuxnan, y
LIMBUIBHOMY TIpaBl BeJMKAa KUIBKICTh HAyKOBUX JOCHII)KEHb Ta EKCIEepPTU3
3MIHCHIOETHCS (hapMalleBTUYHUMHU KOMMaHIsIMU a00 XIMIYHUMH BUPOOHHKAMHU a00
3apaid MipKyBaHb MAapKETHHIOBOIO Xapakrepy, a0o, dacTilie, 3 METOIo
MONepe T MOXJIUBI OOBHHYBadueHHsA. lle came TOMl pI3HOBUA HAYKOBOIO
JOCIIDKEHHS, Yy SKOMY KOMEpUIHI 1HTEpEeCH SIKHANOUIbIIEe OOMEXYIOTh
MOXJIMBICTh 3aCTOCYBaHHSI HE(POPMaJIbHUX HAYKOBUX MPHUHIUIIIB YECHOCTI Ta
MOpaJIbHOT BIJICTOPOHEHOCTI BiJl cpepu MaTepiaabHOI 3a1[1KaBICHOCTI.

2. Ilpasosa cucmema Hamazaemuvcs po3e’s3y6amu CHOPU U HENOPO3YMIHH 8
MexHcax CoYianbHO NPUUHAMHUX MEPMIHIE, NUMAHHS HAYKOB020 XapaKmepy, Ha sKi
Modice nompebysamucs 6i0nogiobL «mym i 3apas», HaAcnpagoi 4acmo He MONCYMb
ompumamu  OLlbU-MeHUW A0eK8amHoi BIiONoGioi uepe3 Opaxk penesaHmHoOi
Gaxmonociynoi ocnogéu. Tomy CyIOBI CIpaBH, CYTHICTh SKHX MOTpeOye
MPOSICHEHHS 32 JIOMIOMOT'0I0 HAYKOBUX €KCHEPTIB, SIK MPAaBUIIO, 3 (DAKTUYHOTO OOKY
HE MOXYTh OYyTH OCTAaTOYHO PO3B’si3aHI uepe3 BIACYTHICTh, HEMOBHOTY abo
HEOJHO3HAUYHMM XapaKTep HAyKOBHX JIaHUX, YEpe3 1€ B OJHOMY BHUIIAJIKy MO3UBayi
MYCSTh 1HILIIOBATH CYAOBHH pO3IIIsiA, JOMOKHM MOKIMBICTH MOPAJIbHOro i/abo
MaTepiaibHOTO BIJIIIIKOIYBAHHS BBAXKAETHCSI MPUNHATHOIO 3 TOUKHU 30py IpaBa, a B
1HIIOMY, KOJIM ()aKTH MPO MIKIJTUBICTh TUX UM 1HIIMX JIIKIB 200 XIMIYHUX PEYOBUH
€ Maibke He3alepeyHUMH, MPETeH3li MO3MBAYiB MOXYTh 3aJO0BOJIBHATUCA B

1103aCyI0BOMY HOPSAJIKY.
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3. UYepez ce010 npus’saizanicmb 00 KOHKPEMHUX IOPUOUYHUX BUNAOKIG
npasosa cucmema yacmo nompeodye 8ionosioet, O HAOAHHS SAKUX HAYKA HA
MOMEHmM pO32as0y CHpasU we HeOOCMAamHbo 003pina; 3 Yux NPuduH npasosa
cucmema KOHCMUMYIOE @enudesHe noae O0as OUSIbHOCMI NPeOCMA8HUKIE NeGHUX
eanyseti cy006oi meouyunu (abo Keazi-meouyuHu) i HU3KU HANPAMI8 ncuxiampii.
Tak, Ha dYac pO3rJIAy PE30HAHCHOI CHOpaBH, IOB’SA3aHOI 3 MO30BOM IIaHA
JIxoifHEpa, TOKCHUYHICTh 1 KAHILEPOTCHHICTh MOJIXJOpOBaHUX OieHlTIB He
BHUKJIMKAJIa CYMHIBIB, aljie, BpaXOBYIOUH CTaX KypIls, sikuil MaB J[>KoiHep, a TaKoX
CIAJKOBY CXWJIBHICTh JO PaKOBUX 3aXBOPIOBaHb, BU3HAYUTU MIpPY BIUIUBY
IHTOKCHUKAIll MOro OpraHi3My y 3B’SI3Ky 3 BUKOHAHHSIM HHMM CBOiX Mpo(eciiHUX
000B’s13KiB OyJI0 MPAKTUYHO HEMOKJIMBO. 3aUIIAI0THCA CYMHIBHUMU TaKi METOIU
MCUXIATPUYHOI EKCIEPTU3U SK BIJHOBJICHHS BUTHCHYTHX Y MiJCBIIOMICTb
CIOTa/iB 3a JOMOMOTOK TimHO3y a00 MPOTHOCTHYHI OIIHKKM MOXJIUBOI
He0e3MeYyHO1 MOBEAIHKM JIOAMHU B MaWOyTHbOMY, BIJ SIKMX MOXE 3aJIeKaTu
HaBITh MUTAHHS XUTTSA a00 CMEPTI MIJCYAHOTO, SKIIO 3aKOHOJABCTBO JIOMYCKA€E
3aCTOCYBAaHHA CMEPTHOI Kapu [168, p. 14].

4. Yepes ceili smazanbHuti ma KOHQIIKMHUL Xapakmep npasogda cucmema
CXUNIbHA 3a1y4amu 8 poJli C8i0KI@ eKCnepmié-HAYKO8YIi8, W0 € 8 NeBHOM)Y CeHCi
MApP2IHANbHUMUY, MOOMO maKuMu, wo Oilbule, HIdC pewma Koie2, 20Mmo8i
Gopmyniosamu excnepmmuy OYIHKY HA OCHOBI He 6Kpau NepeKoOHIUBUX OaHUX,
NOHAO me, AKWO HAYKOGEYb YACMO BUCHYNAE K CEIOOK-eKCnepm i 3aX0Na0€EmMbCsl
Yum B8UOOM CBOEI OIANIbHOCMI, U020 6NEBHEHICMb ) GAACHIU Npasomi Modice
3pocmamu He3aneHCHO 8i0 MO0, HACKIIbKU OOIPYHMOBAHUMU € U020 eKCNepmHi
6uUCHO6KU. AJBOKAT, 3000B’A3aHUI POOUTH BCE MOXJIMBE ISl 3aXHCTY 1HTEPECIB
CBOT'O KJII€HTA, BAABATUMETHCS IO MOCIYI TUX €KCIEPTIB, SIKl MPE3EHTYIOTh CBOI
BIJMOBI/II HA CHelialbHI MUTAHHS SIK HE3alepeyHi, 00 X ICTUHHICTh MiATBEPKeHA
OCTaHHIMM  JOCSTHEHHSAMM B TIA uYM 1HIIKA ra;my3i Haykd, a He
BHCOKOKBaTi()IKOBAHUX, ajie OUIbII CAMOKPUTHYHHUX CIEHIAIICTIB, KOTp1 4epes
CBOIO TPOQeECIiHy YECHICTh PO3MISLAATUMYTh MPOOJIEMYy 3 TO3UIIA arHOCTHUKA;

TpaIUIsie€Thesl, 0 BUOIp Majae Ha €KCIEPTIB, TaK YW 1HAKIIE MPUYETHUX JI0 CYTI
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CYJOBOi CIIpaBH, IO CIIOHYKA€ iX M0 PIIIYYilIOi MOBEIIHKUA B CYJlI MOPIBHAHO 3i
CTaBJIEHHSAM JI0 MpoOJeMu fAK CyTO akajaeMiyHoi, a He mnpaBoBoi. C. Xaak
MOCUJIAEThCSA, 30KpeMa, Ha BigoMmoro mncuxiatpa JlkeiimMca, KOTpUH y KOXKHIH
CIIpaBl CTOCOBHO BUHECEHHSI CMEPTHOTO BUPOKY B IITaTi Texac 3 HaANmoJIEeTrIuBICTIO
Katona cTBepiKyBaB, 110 KJIIHIYHO-TICUXI1ATPUYHA OI[IHKA OCOOUCTOCTI MIJCYAHUX
CBITYMTh MNP0 IX MOTEHUIAHY  HEOE3NMeYHICTh i1  CyCHUIbCTBA B
MaitOyTHboMy [168, p. 15].

KondnikTHO-3MaraibHui XapakTep CyJOBUX IPOIIECIB MOXKE CIHPUYUHUTU
nepecMUKyBaHHS (akTiB Ta XHMOHI 1HTepHpeTaiii HaBiTh 3 OOKY BIIHOCHO
HaJIMHUX HAYKOBHX MHUCIUIUIIH — MOJEKOJM a)X 10 IITY4YHOrO T€HEpPYBaHHS
CUTyallli HEBU3HAYEHOCTI pe3yibTaTiB JOCHIUKEHb 1 HEMOXJIMBOCTI IX
OJIHO3HAYHOTO TpaKTyBaHHA a00 > HaBINAKW — CTBOPEHHS 11031 HAyKOBOI
HaJIMHOCTI OTPUMAHUX JIAaHMX, YHACHIIZIOK 4YOro (OPMY€EThCS, HAMPUKIA],
CTaBJEHHS J10 MEBHOTO MPOJIYKTY SK OJHO3HAYHO HEOE3MeYyHOro abo HEe MEHII
OJIHO3HAYHO OE3MEeYHOro, a HACHpaBJi HAYKOBI JIaHl MO0 TAKUX XapPaKTEPUCTHUK
MPOAYKTY € HENEPEKOHJIMBUMU, HEOJHO3ZHAUHUMHU a00 B3arajii BIJICYTHIMH: Tak,
MOXJIMBO, MOIIMpPEeHa (HAcCIpaB/li K HEBIIOMO, HAJIWHO MIATBEP/IKEHA YM Hi) B
CYyCHUIBCTBI JyMKa TpO TE, L0 CUJIIKOHOBI TPYJHI IMIUIAHTATH CHPUYUHSIOTH
CUCTEeMHY NU(y3HY XBOpOOy 3’€IHYBaJIbHOI TKAHUHU, € PE3YyJbTaTOM CTaBJIECHHS,
ake cdopMmyBanocss A0 Ii€i mpobiemu B mpaBoBik cuctemi [168, p.15].
KondniktHo-3MaranbHuil XapakTep CYJOUYMHCTBA MOXE TaKOX MPU3BECTU O
BUKPUBJICHb Y TTOKAa3aHHSIX CYJOBUX MEIUYHUX €KCIEPTIB, 1 HE JIUIIE y BUIMAJKaX
MPUTOJIOMIIUBOTO ~ JIOTMaTu3My, 3 SIKHM €KCIepTH 3  Tpacojorii  3i
CTOBIJICOTKOBOIO JTOCTOBIPHICTIO 1J€HTU(PIKYIOTh HAa OCHOBI MIKPOCKOIIYHOTO
JOCIIUKEHHS! TIOpAaHEHb 3HApsAAsS BOMBCTBA, ajle M y CUTyallisiX, KOJU MOMUIIKH
TPAIUISIOTHCA HAaBITHh MPU 3aIyYEHHI BUCOKOTEXHOJIOTIYHUX HAYKOBUX METOJUK
inenTudikamii ocobucrocti Ha kwmtant anamizy JHK, sxkuit BBaxkaeThcs
a0COJIIOTHOIO MAaHALIEEI0, a PE3YJIbTATH MOr0 — HE3aIEPEYHUM JI0Ka30M.

5. Ilpasosi mopmu MOXMCYMb YHEMONCAUGUMU 3ALYYEHHS NOMEHYIUHO

KOpUCHOI iHghopmayii Haykoeo2o Xxapakmepy, da CXUIbHICMb HPABOBUKIE 00
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OOMPUMAHHSA YUX HOPM THOOI CNOMBOPIOE MOHKOWI HAYKOBUX BUCHOBKIG 00 DiGHs.
wabaoHHUux 3a0060HHUX npasosux gopmynrosanb. OOOB’SA30K CYJIOBUX YCTaHOB
BiIQ1IILTPOBYBATU HEHA1MHI HAYKOB1 JaH1 PO3LIUPIOE EMICTEMOJIOTTYHUN aTOMi3M
HOPM JIOKa30BOT'0 IpaBa, OCKIIBKH CYIJl pOOJISITh CBOI BUCHOBKH HE JIMIIE Ha
MiJICTaBl TOrO, IO MOXYTh 3aCBITYUTH BUCOKONpOQECiiiHl eKcrnepTH, aie u
BUXOJISIYU 3 TOTO, SIKE€ BIIHOLIEHHS iXHI CBIIYEHHS MOXKYTbh MaTH O KOHKPETHOIO
nutanHs. e Mmoxke mopoautu mpoOIeMu, ajke nepexpecHe BUKOPUCTAHHS PI3HUX
CBiAYEeHb (HANPHUKIAZ, MIOJ0 TOKCHUKOJIOTIYHOI E€KCIEpPTHU3H, €MiIeMIOJIOTIYHUX
JTaHUX, €KOJOTTYHUX aHATI31B Ta 1H.), 13 AKUX KOJHE came CO0O0I0 He € IOCTaTHHOIO
i TMOBHOIIIHHOI TIJCTaBOI0, B CYKYIHOCTI 3JIaTHI CJIYTyBaTH aJ€KBaTHUM
MIJITBEP/IPKEHHSIM MPUUYUHHO-HACIIIKOBOTO 3B’SI3KYy MK 1HTOKCHUKAIIIEIO MEBHUMHU
XiMIKaTaMH ¥ KOHKPETHO BH3HAYEHOIO IIKOJ0I0 3/I0pOB’I0 Mmo3uBaya [176, p. 253—
289]; ane SKIIO *OAEH 13 IMX OKPEMHX apryMEHTIB HAYyKOBOi €KCHEPTU3H HE
BU3HAETHCS SIK MPUUHATHUN JJIs pO3TIANY, Kypl NPUCSHKHUX MOKE B3arajii He
J3HATUCSA TIPO ICHYBaHHSA TakuxX cBiqueHb. [loHag Te, mpaBoBa cucTeMa 4YacTo
omepye KOPOTKMMH BepOadbHUMH  (popMynamMu, 3a JIONOMOIOK  SIKHX
MPE3CHTYIOThCS KIIOYOBI TMOHATTS a00 MPUHLMIM, KEpPiBHI BKA31BKU A
MailOyTHIX CYJIOBUX CIIpaB, POOJISATHCS 3ayBaKEHHS U 3aCTEpEeKEHHS TOUIO,
BHACJIIJIOK YOr0 MpaBO HEPIIKO HAAMIPHO CXEeMaTH3ye 171ei, KOTpl HAyKOBI Y
CBOEMY CEpPENIOBHIII TPAKTYIOTh HabaraTo rHyukimie ta mupiie. Hanpuknaza, xoua
HE3aJIeXKH1 eKCIEPTHI OLIIHKU ¥ pelieH3yBaHHs MyOIiKalii 1HIIMMH crieniajicTaMu
HUHI € Y3BHYA€HOK MPAKTHUKOI B pEaKIiiHIM poOOTI HAyKOBUX >KYpHAIIB,
HaBpsiT 4¥ OYyJIb-XTO 3 HAYKOBIIB BCEPIl03 YABISITUME COOI1, 110 3aBISKU CAMOMY
(bakTy OpUMHATTA 10 myOdikamii Micis HEe3aJeXHOI EeKCHEPTHOI OI[IHKH HOTro
CTaTTA aBTOMAaTUYHO HaOyBa€ BHCOKOI HAyKOBOI LIHHOCTI, TaKk caMoO SIK 1 (pakT
BIJIMOBH BiJ ii myOumikanli JeakTyanizye HayKoBUI 10poOOK aBTopa.
[IpaBoBa * cHcCTeMa, HABIMAKH, BUSBISAE€ TEHACHIIIO 10 MPUIIHUCYBaHHS
0COOJIMBOi €MICTEMOJIOTIYHOI BaroMoCTi HAayKOBHM IyOJIKalisAM, IO YCIIIIHO
MNPOMIUIM 30BHINIHIO €KCHEPTHY OIIIHKY — MOXIIHMBO, SIK IPOHIYHO 3ayBaxkye

C. Xaak, came TOMY, II0 KOMEHTYBAaHHS CyJIOBOI IIPAaKTHKH HE NPOXOJIHUTH YEPE3
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L0 MPOLENYyPY HE3aJNEHKHOI €KCHEPTHU3HU; 3BHYKA T'yMaHITapHOTO Ta COLIAJIBHOIO
3HaHHS YCBIOMIIIOBATH ceOe sk cdepy, IO PO3BUBAETHCS y dapBaTepi pO3BUTKY
CUCTEM «IO3UTUBHOTO 3HAHHS», «TOYHOT HAYKW», AKIHA arpiopHO HAJAETHCA SIKICHO
BUIIUI CTAaTyC, MPU3BOJUTH 1O 3MIIIEHHS KOHBEHIIIITHOTO XapakTepy KaTeropii
ICTUHH 10 MPSIMOI «3MOBH 3 aBTOpPUTETaMM», KBali(ikallisi KOTPUX BU3HAYAETHCS
MIpOI0 BHU3HAHHS B IpodeciiiHoMy cepenoBuill HaykoBIiB [168, p. 17]. Takuii
MEXaHICTUYHO-CTATUCTUYHUN MIAXIT A0 OL[IHKH 3MICTYy HAyKOBHX Ipalb MOXE
BUSIBIISATUCS U B 1HIIN (opMi: HANIPUKIIAJ, BUMOTa CTATUCTUYHOTO MiATBEPIKEHHS
pe3yNbTaTiB HAyKOBHX CIIOCTEPEXEHb a00 EKCIEpPUMEHTIB JIaBHO BXKE cTajia
PYTHHHOIO ¥ BOAHOYAaC HOPMATUBHOK PHUCOIO OyAb-SIKOTO  CEpHO3HOIO
JOCIIUKEHHS, ane OUIbUIICTh HAyKOBLIB, SIK MPaBUJIO, MAIOTh YSBIEHHS MpPO
NIEBHUI €JIEMEHT JTOBUIBHOCTI i Cy0’€KTHBHOCTI, 110 TaK YW 1HAKIIIE BKPAJAETHCS B
CTaHAAPTHI NPOUEAYPH CTATUCTUYHOI OLIIHKH, ajie MPAaBOBUKHU HEPIAKO CTaBIATHCA
3 HaJIMIPHOIO JIOBIPOIO JI0 CTATUCTHUYHOI Baru HAyKOBUX JIaHUX.

KpiMm TOro, mpaBo mojexonu 3a0apBiIO€ HAyKOBI MOHATTS MipKyBaHHAMH
MOJIITHYHOTO XapakTepy, 10, MOXIHMBO, MOSICHIOE, YOMYy IpPaBOBI Ta HAyKOBI
KOHIIENI[i Kay3aJIbHOCTI JOCHUTh HEMPOCTO CTUKYIOTHCS: MPAaBOBAa KOHIIEHIIS
HAIlOBHIOETHCSI MIPKYBAHHSIMHU IOJO0 MPUCYTHOCTI a0O BIJICYTHOCTI MOTHBIB 3
IPUBOAY TOrO, XTO Ma€ KOMIIEHCYBaTH IIKOJY BiJ NOTEHLINHO PHU3MKOBAHMX
HIIIaTUB, a 1HOMA1 3 MPUBOAY BHU3HAYEHHS BIAMOBIJAIBLHUX 3a BIJICYTHICTh abo0
HEHAJIEKHUI XapakTep [0Ka3iB, — ycl L1 MIPKYBaHHS aXX HIAK HE MpPUTaMaHHI
CUCTEM1 MOTHBALI HAYKOBOTO JOCII1KEHHS.

Hapemti, kopoTki BepOanibHi (popMyau, MPUUHSTI B IPAKTUIl CYJJOUMHCTBA,
MOXYTh OyTH HEOJHO3HAYHUMH 3a CBOIM 3MICTOM. BHUMoOry, 3riHO 3 AKOIO CIiA
OpaTtu 10 yBaru Juuie Ti CBIIYEHHS HAayKOBIIB-€KCIEPTIB, IO I'PYHTYIOThCS Ha
npamsx, SKl yCHIIIHO MPOMIIIM HE3aJeXHY EKCHepTH3y Mepen MyOJiKallien B
HAayKOBUX >KypHalax, JAOCHUTb JIETKO (POpPMajbHO 3aJOBOJIBHUTH, aje cam (akT
MPOXOJKEHHS €KCIEPTU3U M myOsiKaiii € HeIOCKOHAIIUM 1HIAMKATOPOM SIKOCTI M
HaJIIHOCTI CBig4YeHb. Jlemo kpammM (Xoda BCe OJHO HE JOBEPIIEHUM) CIIOCOOOM

pO3B’s3aHHS NUTaHHS NPO HAAIMHICTP HAYKOBO-€KCIEPTHHUX CBIIYEHb Oyyno O
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BU3HAYEHHS 1CTOPIi perentii Tiei 4u 1Hmo1 myOIikallii B CepeIOBHUII CIIELialiCTIB
y MEBHIH raiysi, ajie e NPaKTUYHO HEMOXKJIMBO peajizyBaTH TEXHIYHO B Mexkax
cynoBoro mpornecy. Kpim Toro, epekTUBHMM TECTOM Ha HaJIAHICT Oyno O
BU3HAYCHHS 4Yacy MOYaTKy HAyKOBOTO JOCHIUKEHHS 3 MpoOJieMH, L0 Mae
Oe3nocepeHe BITHONIEHHS JO CYJOBOI1 CIpPaBH, 1 SIKIIO Take JOCIIKEHHS OyJ0
1HIIlIIlOBaHE B)K€ MIC/S MOJAHHS MO30BY, ICHY€ PU3MK HMOT0 yHepekeHOCTI abo
3aMOBHOI'O XapakTepy, aje OJIHO3HAYHOTO pe3yJbTaTy TaKe TECTYBaHHS TaKOX
JaTH HE 3MOXE.

6. Illpasosa cucmema cmpadxcoae 6adoio iHepyiuHOCcmi — AK uepe3
CXUTLHICMb  CRUPAMUCs HA NpaAeoel npeyeoeHmu, max [ uepe3 NpacHeHHs
cghopmynrosamu ocmamoune piuleHHs, — a Mmomy HepioKo 8i0cmae 8i0 00CsACHEHb
HayKu 1 He MOodxce A0eK8aAmHO OYIHUMU HAUHOBGIMHIW pe3yibmamu HAYKoBoi
oisinbHocmi. Tak, yIpoBaJUKEHHS y CIAYy Ta CyAOBY npakTuky TectyBaHHs JJHK
HanpukiHil 1980-x pokiB 3ycTpuio CepHO3HHUI CHPOTUB 1 BUKJIMKAJIO TaK 3BaHI
«BiiHn HaBkoio JIHK-tectyBanHsi», 1 HaBiTh Mmiciasi TOro, $K HaAIMHICTD
pesynbTaTiB  aHamizy JHK 1 mnoTyxHuil mnoTeHmialm uOpoOro MeEToay NpH
3aCTOCYBaHHI B Tally3l mpaBa OyiM HIMPOKO BU3HAHI, MPOKYPOPH YMHUIUA OMIp
MPOBEJICHHIO Ha BUMOrY cTopoHM 3axucty anamiziB JIHK micns BuHeceHHs
BEPJIMKTY Mpo BUHHICTH mijacyAaHoro [200]. Moxke ckiiacTucsi BpaxkKeHHs, 1110 JesKi
3 HOPMOYCTAaHOBUMX cmpaB, Daubert 1 oco0auBo Joiner, TpPUTAIbMYIOTh
TEHJICHI[II0 CY/AIB CJiAyBaTH PIIIEHHSIM IHIIMX CYAIB IIOJ0 HAIIMHOCTI TaKUX
HAayKOBUX CBIJIY€Hb, aj€ KOMEHTATOPU HEOJHOPA30BO CTBEPIKYBAJIH, IO
HACHIJKU PO3TIIAAy ChpaBu Joiner CIOHYKAalOThb CYJJIIB, KOTPl CTHUKAlOTHCS 3
MO>KJIUBICTIO, IO OJHE W T€ caMme CBIIYEHHS MOXe OyTH BU3HAHE HAAIIHUM B
OJIHOMY CY[l i HEHaJIWHUM B IHIIIOMY B MeXaX OJIHI€l U Ti€i camoi IOPUCIUKIIIT,
TAYMAYuTU Taky 1HGOPMAIII0 JOKA30BOTO XapakTepy SK mpeueneHtHy [173,
p. 563-585].

[Ipote, He3BakarouM Ha BCl HABEIEHI BHILE CYNEPEYHOCTI W OCOOIMBO
BpPaxOBYIOUH, 110 MPABO Jie/laji Olablie 3aiexaTuMe caMme BiJl CBITYEHb HAYKOBOTO

XapaKTepy u 1o caMe MmpaBo Ta CUCTEMa CyAJOYMHCTBA 30KpE€Ma IapaHTyBaTHUMC
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00’ €KTUBHICTh PO3IJISAY MPABOBUX MPOOJIEM 1 B I[bOMY HaOIMXKATHCS 10 CTaTyCy
«MO3UTHUBHOI HAYKW» TMEPEBAXKHO 3aBASKH 1HIINM, TOYHHUM, HayKaM, I[IJIKOM
OUEBHMJIHOIO € HEOOXIIHICTh PO3B’SA3aHHSA MPOOJEMHU B3aEMOCTOCYHKIB MIXK
MpaBoBOIO c(eporo Ta ii (PaKTOJOTIUHUM CEpPEOBUILEM, CTPYKTYpYy M Xapaktep
SKOTO BCTAaHOBIIIOIOTH JOMOMIDXHI JUCHUIUIIHU, TUM Taye, o Ie mpodsiemMa He
nume (dinocodii Ta METOOJOri MpaBa, a BCIX T'yYMaHITApHUX AMCIUIUIIH, IO
MOTPEOYIOTh 3ally4eHHsI JOCSITHEHh HAyK MaTeMAaTUYHO-NPUPOJAO3HABUOTO IHUKITY
(apxeonoriss — aHali3iB JAaTyBaHHA a00 Maneo0OTaHIYHOI, MaJe0300J0TIYHOT,
najeoHToNoriyHoi  iH(dopMaiii; apxeorpadiss Ta  MUCTEUTBO3HABCTBO  —
criekTporpadiuHoro, peHTtreHorpadiuHoro, TomorpadidyHOro aHai3iB; HaBITh
JIHTBICTUKA — ONIOPU HA CTaTUCTHUKO-MAaTEeMaTHU4HI METOIM aHali3y JIHIBICTUYHHUX
OJIMHUIIB ).

VY cBOeMy MparHeHHi po3B’s3aTH L0 NPOOJEMY B3a€EMHOIO CTHUKYBaHHS
o0u/B1 cTOpoHH, siIK KOHcTaTye C. Xaak, HaMararoThbCsl PyXaTHUCs Ha3yCTpid OJIHA
OJIHIN. Y mpolieypHO-IPaBOBOMY KOHTEKCTI, HAIIPUKJIAJl, B1IOYBAIOTHCS 3MIHU: 11€
1 pO3IIUPEHHS MOHATTS MO30BHOI JABHOCTI Y pa3i, KOJIM IPaBOMOPYIIHUKA MOXKHA
11eHTUg1KyBaTH 3a gornomMororo aHanizy JAHK, un no3Bony Ha TecTyBaHHA 3pa3KiB
JIHK, 1o mMorio 6 BunmpaBaaTu Bke 3acyKeHUX (MOMUIIKOBO) OC10 (Taki BaplaHTH
3aJIy4eHHS 1HHOBAIIMHUX TEXHOJIOTIA 10 MPOIECY CYJIOBOrO0 PO3TJSAYy CIIpasB,
IHIIIMOBAaHUX y 4YacHh [JI0 BHOPOBAKEHHS M ampoOallii IUX TEXHOJOTIH —
BpPaxOBYIOUU TEMITH 3POCTAHHS HAYKOBO-TEXHIYHOTO MPOrPECY, — SIBISIOTH COOO0I0
MPUKIAIA PO3YMHOTO KOMIIPOMICY MiIX JBOMAa YCTaHOBKAMH IPABOBOi CHUCTEMHU
II0/I0 BYACHOCTI MOKapaHHA M OCTAaTOYHUM XapaKTEpPOM MPUCY]Y); KPIM TOrO,
MOCTYIIOBO, XO4Ua i MOBUIBHO, PO3IIMPIOETHCS MPAKTHUKA BUKOPUCTAHHS CYJaMHU
CBOiX TMOBHOB&)XXEHb WI0J0 MPU3HAYEHHS BJIACHUX EKCHEPTIB SK BUSIB IMEBHOTO
KOMIIPOMICY 3 MPUHIMIOM 3MaraibHOCTI mpaBa [168, p. 18]. [lo-nepmie, MoxxHa
BKa3aTH Ha MOYATOK MPOIIECY MPOXOJKEHHS CBOEPIIHUX KYPCIB IiABUIIECHHS
HayKOBO-TE€XHIUHOI KBaJi(ikailii 11010 IHHOBAI[IMHUX TEXHOJIOT1H, MEPCIEKTUBHUX
3 TOYKU 30py PO3B’SI3aHHS IOPUUYHUX MUTAHb; MO-APYre, 3M1HCHIOIOTHCS CIIPOOU

IHCTUTYLIOHAI3allli MPAKTUKU 3aJIy4Y€HHS HAyKOBUX JIaHMX Yy CYIOBO-CIIiIul
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MpOIECH — HaNpukiaa, y BUMsAl PeecTpy He3aleXHUX HayKOBO-TEXHIUHHMX
KOHCYNbTaHTIB (Registry of Independent Scientific and Technical Advisors),
3al0YaTKOBAHOIO IIIKOJIOK) TMpaBa BCECBITHBO BigoMoro YHiBepcutery Jlioka, 1o
BXOJIUTh /10 JBAJLATU HAWOLIbII PEUTHHIOBUX HAyKOBO-OCBITHIX 3aKJaIiB CBITY,
abo mpoekty 3 xapaktepHor abpesiatyporo CASE (Court Appointed Scientific
Expert, TOOTO TpU3HAYEHUN CyIOM HAyKOBUM €KCHEepT), I1HIIIHOBaHUMN
Awmepukancekoro Acorrianiero 3a Haykosuii Ilporpec (AA4AAS — American
Association for the Advancement of Science) 1999 poky 3 MeTOw 3a0e3medeHHs
CHIBIIpalll CYJOBUX YCTAaHOB 3 HE3aJeKHUMHU HAyKOBISIMH, KOTpl Moriud O
3MIACHIOBATU PO3’SICHIOBAJIIBHO-IIPOCBITHUIBKY POOOTY ISl CYIIIB, WIEHIB XKYpl
MPUCSKHUX, MPECH Ta MyOJiKH, BUCTYIIATH CBIJKAMU IIiJl Yac CyJOBOTO IMPOIIECY,
JaBaTH E€KCIEPTHY OI[IHKY MO3HULIsIM Ta apryMeHTallli CTOPIH y Cy/Al Ta BCUISKO
CIPUSTU BUKOHAHHIO 3aBJaHHS BUSICHEHHS NpaBoBOi icTWHU. [lomexonu BIUIMB
EKCIEPTHOTO CcepeAoBuIlla HalOyBae HeOpMalbHOrO W Ha NEpPIIMN MOTJIAN
MOpPaJIbHOTO XapakTepy, SK B ICTOpii 3 BHUKIIOYECHHSIM AMEpPUKAHCHKOIO
ICHUXIaTPUYHOIO acollialliel0 31 CBOIX JIaB CYMHO3BICHOrO JIoKTOopa Ipircona,
KOTpUW 3a CBOi O€3BIJMOBIAAJIbHI CBIYEHHS B HHU3II CIpPaB CTOCOBHO
3aCTOCYBaHHS CMEPTHOTO BUPOKY B IITaTi Texac oTpumaB MPi3BUCHKO «IOKTOP
CmepThby, aje 3pelITor Takl PIlleHHS CHOHYKalOTh camy IPaBOBY CHUCTEMY
oOauHimie ¥ 3 OLIBLIO BAYMIIMBICTIO CTAaBUTHCS 1O MHUTAaHHS NOpO OOpaHHS
EKCIEPTHUX CBIJIKIB Ta OLIHKHU iXHIX 3asB [168, p. 18]. Tum camum KOHBEHIIIHUN
XapakTep IPaBOBOI ICTMHHW BTpadae O3HAKM KOHBEHIIIMHOCTI SK OaHalbHOI
«KOPHOPATUBHOT 3MOBU» W TMEPETBOPIOETHCS HAa KOHBEHI[IO IIOHANMEHINE IBOX
npodeciiHuX KOpHopallii — MpaBHUKIB (JE31HTErPOBAHMX HAa OCHOBI BHKOHAHHSI
CYyIOBUX, MPOKYPOPCHKUX 1 aJBOKATChKUX (PYHKIIM) 1 IIMPOKOTO HAYKOBOTO
CepesIoBHINA, IPEICTABICHOTO PO3MAITTSIM MNPOoQEeCcIMHUX acorialii 31 CBOIMHU
€TUYHUMU Ta MpodecitHUMU KOJIEKCAMH, L0 B CYKYHMHOCTI (hOpMy€ CHUTYyaIlito
«pO3MOpONIEHOT 00’ €KTUBHOCTI» Ta «ICTUHHICHOTO OanaHCy» .
Opnak 11 TeHJEHIII B3a€EMHOI ajamnTaili peani3yroThCs Ha MPAKTUI 31

3HaUHUMU TpyaHouamMu. [IpencraBauku A4AS ni3Hanucs, U0 Tyxe 4acTo CyAs,
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poOiisiun 3asiBy, 1O BiH Oa)kae 3BEPHYTHUCS JI0 HUX 3a KOHCYJBTAIE€ I0J0
BU3HAYCHHS KaHJIUJATyp Ha POJIb HE3AJIEKHOTO €KCIIepTa, MOTUBYE TaKe PIIICHHS
HE MparHeHHsIM oTpumaTu excriepra 3 00ky CASE, a 6akaHHSM BUPIIIUTH CIIPaBY
B HaJIexkH1 TepMiHU. Cyil K JII3HAIOTHCS, 10 HE ICHY€ KOAHUX TapaHTiil TOro, 1o
MpPU3HAYEHI CYJIOM EKCIEepPTHU 31MAYThCS y CBOIX BHCHOBKax. 3 OIJIANYy Ha 1€
C. Xaak y MoHorpadii, cremniaibHO TPUCBIUYEHIN pO3TIsay MPOOJIEMH CTOCYHKIB
MIDXK IIPaBOBOIO C(HEPOIO Ta «CIPABXKHIMU HayKaMuy, MPOMOHYE 3aMIiCTh TOTO, 100
CIPSIMOBYBAaTH BCIO CBOIO BHUHAXIJUIMBICTh Ta €HEPril0 Ha CIPOOU BIOCKOHAIUTU
MPaBOB1 HOPMHU IIOJI0 EKCIIEPTHUX MMOKA31B, PO3TIISIHYTH 1HII CIOCOOU 3MEHIIIEHHS
HaIpyKEHOCTI MK CI[IEHTU3MOM 1 MPaBOBOIO MpakTukow [160, p. 322-324], ane
KpIM [IbOT'O — BPAXOBYIOYH, 110 B OLIBII-MEHII MPOrHO30BAaHOMY MalOyTHROMY HE
OUIKYETHCA OCTATOYHOTO PO3B’s3aHHA Ii€l MOpoOJeMU, — CIiJ NpPUHANMHI
BU3HAUYUTH HAWHOUIBII 3HAYYIIl 30HM IHTEPECIB 1 METOJOJIOTIYHI MOKIMBOCTI
3a/I0BOJICHHSI IIUX 1HTEPECIB.

Omna 3 TMNOPUHIMIOBUX TOpoOJieM TMOJsrae B TOMY, IO HaBiTh
«HOPMOYCTaHOBU1» CYyJOB1 crnpaBu Ha KwWTalnT Daubert abo Joiner nyxe maino
BIUIMBAIOTh HA XapakTep poO3B’s3aHHSA IMUTaHb, I[IOB’S3aHUX 13 EKCIEPTHO-
HAayKOBUMH MOKAa3aMU IMiJl 4ac PO3TJISAY KPUMIHAIBHUX (2 HE LMBLIBHUX) CIIPaB,
PO LIO CBiYATh AECSATKU BHUIAJKIB, KOJIM HAMaraHHs 3aCTOCYBAaTH HAaWHOBITHIIII
TeXHOJIOT1i 1meHTU(]IKAIll HEBUAMMHUX BIAOWTKIB MaNbIIB HE MaJM JKOJIHOTO
yemixy. Jlkepeno TpPyAHOIIB 1 HEMOPO3YMiHb KPHUETHCA Y BIJACYTHOCTI came
METOJI0JIOTIYHOTO KOHCEHCYCYy ¥ HEOOXIJIHOCTI IIopa3y MpUUMATH PIlIEHHS HE
MPOCTO HA PiBHI KOHKPETHOT IOPUCAMKIIIT I KOHKPETHOI CYJI0BOI YCTaHOBH, a U Mij
4yac po3risily KOHKpPETHOI (A 3a YMOBYaHHSM IMO30aBJIEHOI CTAaTyCy IOPUIAMYHOTO
MpELE/ICHTY) CIpaBH; MNEPEKPUTH 1€ JHKEPENO HEaJeKBaTHOTO 3aCTOCYBaHHS
JAHUX EKCIEPTHO-HAYKOBUX CBIIUEHb MOXKHA IIUISIXOM BCTaHOBJIEHHS 3ac00iB
KOHTPOJIIO U mpoBeAeHHsS pedopM Ha pIBHAX, IO NEpPeAyBaTUMYTh CTali
Cya0BOTrO po3risigy [212].

[Ipn 3actocyBanHi pe3ynpTaTiB aHanizy JHK, sxi MamoTe mig coOoro

(dyHIaMeHTaJIbHE HAayKOBE MIAIPYHTS, HAWBAKIIMBIIIO CIPaBOK OyJe HaJleKHE
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3a0€3MeUeHHs] BCIX MpOUEAYyp, a0u pe3yJbTaTh HE BUKPUBISIUCA uepe3 Taki
YUHHUKUA SIK  KBaIUIMBICTh, HEYBAXHICTb, HEIOTPUMAHHS  TEXHOJOTTYHOL
JTUCLUIUIIHY, HEeAOAIbCTBO abo0 CBiJJOME CHOTBOPEHHS [JAHMUX; OJHAK MpH
imeHTrdIKaIii HeBUIUMHUX BIIOWTKIB TajbIiB a00 TPacoJOTIUHIA eKCIepTH3i
HOKOBUX MOPAHEHb TOIIO, 3a BIJICYTHOCTI a00 HEJOCTATHOCTI YITKOIO HAYKOBOTO
dbyHIaMeHTy, Halmnepiie CiiJi BU3HAUYMTH, HACKUIBKM B3arajal MOXYTh OyTH
NPUUHITHUMU TakKl METOJU 11eHTUdIKaIli.

Hpyra npobiema, 1m0 HaOyBa€e MOLIUPEHHS YEpe3 BTPYUYAHHS TEXHOTCHHUX
YUHHUKIB K Y TPHUPOJHI MPOIIECH, TaK 1 B XKUTTA 1 30pOB’sl JIOJICH, MOJISITAE B
3a0e3nedyeHHl e(QEeKTHBHOI Jii MOTYXXHOTO MEXaHI3My JIE€JIIKTHOIO IpaBa,
CIIPSIMOBAHOTO Ha 3axXHCT IHTEPECIB IEpeIoBCIM MAacCOBHUX CHOXKHBadiB, TOOTO
3aCTOCYBaHHS MOro HOPM HE MPOTU OE3MEYHUX 1 KOPUCHUX MPOAYKTIB, a MPOTH
KiAIuBUX pedoBuH. ColllanbHUI 1HTEpeC MoTpedye 3ano0iraHHs MOTPATLISTHHIO
Ha CIOXKUBYUN PUHOK IIKIJIMBUX 1 HEOE3MEYHUX PEYOBUH, 2 PUHOK BUPOOHUIITBA
3allikaBJICHUN Yy 3ano0iraHHi HEOOTPyHTOBAHOMY TrajbMyBaHHIO abo0 3a00poHi
NPOAYKYBaHHS KOPUCHMX 1 O€3MEeUYHMX PEUYOBHH, a 3ITKHEHHS  IHUX
PI3HOCIPSIMOBAHUX IHTEPECIB MOPOJIKYE CUTYaIlll0, B SIKI HEOOX1IHO, MO-NepIIIe,
3aXMCTUTH MpaBa U BIIIIKOAYBAaTHU BTPATH >K€PTBAM HOBOBUSIBIICHHX HEOE3MEUHHUX
pEYOBMH 1 3amoOirTv, NEpeAOBCIM NPaBOBUMHU 3ac00amMu, MOJAJIbIIOMY
MOIIMPEHHIO IHUX PEUYOBMH Ha pUHKY. Ha mpaktumi k, 3a ominkow C. Xaak,
CHUCTE€Ma JIeJIIKTHOTO MpaBa Harajye CKopiiie JoTepero (Tak, B aMEepUKaHCHKIN
CYJOBil mpakTuill i Aoci He 0e3 ycmixXy JJisi BUPOOHUKIB PO3TIISIAIOTHCS CIIPABH,
[0 CTOCYIOTHCS IIKIJIJTUBOTO BIUIMBY B)KE 3rajlyBaHUX MOJIXJIOPOBaHUX OieH1TiB
— PpEYOBMH HACTUIBKM TOKCHYHHMX, IO BOHU OQIliitHO 3a00poHEH1 i
BUPOOHUIITBA YIPOJOBXK JACKUIBKOX MAECSATUIITH), TO 3K 1i MEXaHI3MHU MOXHa

BUKOPHUCTOBYBATHU JIUIIIE B KpaitHhOMY pa3i [ 168, p. 20].
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BucHoBku 10 po3aiay 2

1. 3aBaanus ¢imocopcbko-mpaBoBOTo AUcKypcey y O0auenni C. Xaak nonsrae
MepeoBCIM Yy ToMy, 00 crnpusiTé e(EeKTUBHINA, TOOTO JTOCTATHBHO JAOLIBHIM
17IeHHO-TEOPETUYHIN Ta oOprasizamiiiHid 1HCTUTYLIOHANI3alli MpaBa K cdepu
aJIeKBaTHOTO 3HAHHS NP0 CYCHUIBHO-TPOMAISHCBKI Ta OPUIUYHO-TPABOBI
KOHTEKCTH >KUTTEBOTO MPOCTOPY 1 MPO 3aco0M pPO3B’S3aHHS CYNEpPEyOoK 1
KOH(IIKTIB, 110 O€3MEepEepBHO BHHUKAIOTH y IbOMY MPOCTOP1 HA PI3HUX PIBHSIX
JIOJICBKUX CTOCYHKIB. TaKy 1HCTUTYILIIOHAJI3allll0 HEMOXKJIMBO 3a0e3neynuTH 0e3
MIITPUMKH TMPABOBUX MPOILIEAYp Ta PIIIEHb HAJIEKHOK TEOPETUYHOIO 0a3010 i
30arayeHHs I1X O3HaKaMud HAyKoBOCTI Yy (opMi QopMallbHO-TOTIUHHX Ta
pallioHaI30BaHUX QJITOPUTMIB PO3B’SI3aHHS MPABOBUX MPOOJIEM 1 MNPUHHATTA
MpPaBOBUX pIIIEHb, ajl€ BOJHOYAC HEOOXIJHO YHHMKHYTH MAaCTKHM HaJAMIPHOI
dbopmamizaiii 1 HENpOAYKTUBHOI KOHCepBallii K (PyHIaMEHTaIbHUX 1Al Ta
MPUHIINIIB, TaK 1 AUCKYPCUBHUX MEXaHI3MIB MIATPUMKH LIUX 1€ Ta NPUHIIHIIB Yy
CTaH1, aJIcKBaTHOMY aKTyaJIbHUM peaisiM ChOroJieHHs. [IuTanHs TepMIHOIOTIYHOI
0a3u Ta i1 BIAMOBIJIHOCTI 3alIUTaM 4Yacy BUPILIYETHCS 3a JOMOMOIOI0 3BEPTAHHS 10
cemioTuHoi Teopii Y. [lipca sIk OCHOBM MpOIECY CLIEHTU3ALI] KOMIUIEKCY 1JIEH,
10 MalOTh MOTEHL1AJI IEPETBOPEHHS HA MIPABOBY TEOPIIO.

2. SInpoM mparMaTUCTCHKOI CEeMIOTHUKH € KOHIIEMIIIS MOCTIMHOT0 3pOCTaHHS
3HAQYEeHHS K BIJOOPa)KEHHS! €BOJIOIIOHICTCHKUX MOTJISIB KIACUYHUX TEOPETUKIB
nparmaTtusmy, siki 3aranioMm noauisie ¥ cama C. Xaak. I[lpu mpomy ceMioTUYHHM
niaxig Y. [lipca mae He nMile 3aralbHOTEOPETUYHE 3HAYEHHS, a MOXe OyTu
3aCTOCOBaHUM 10 MpaBOBOi cdepu, M0 MOYaB JAEMOHCTPYBaTHU (PaKTUUHUIA
3aCHOBHUK MpaBoBoro mparmatusmy O.B. XonMmc, KoTpuil po3riisjiaB 3pOCTaHHS
3HAQYEHHS MPABOBUX MOHATH K YACTUHY MPOILIECY, 3aB/ISIKA IKOMY 3BHYA€BE MPABO
BUMIIUIO JAJ€KO 3a MEXI CBOIX MEPBICHO-BAPBAPCHKUX KYJIBTYPHUX BHUTOKIB, 1
anro31i KOTPOro HI0JI0 KOHILEMI] 3pOCTaHHS 3HAY€HHS Y NPAaBOBOMY KOHTEKCTI
MarTh 3HAYHO OUIBII IMIUTIMUTHUN xapakTtep, HixX pedrekcii Y. [lipca ctocoBHO

3pOCTaHHs 3HAYEHHSI HAYKOBUX MOHATH. [IpaBoBi KaTeropii «3poCcTaloThy B IHIIHM
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cnoci® MOpIBHSHO 3 HAYKOBHUMH MOHSTTSAMHU, BOHH 3MIHIOIOTHCS MiJ 4ac MOLIYKY
COIlIaJIbHO MPUUHITHUX BapIaHTIB PO3B’SI3aHHS CIOPIB y MOCTIHHO 3MIHIOBAaHHMX
comianpHux oOcrtaBuHax, 1o O.B. Xomnmc y cBoiit mpami «Illnsx mnpaBay
MIJITBEP/KYE YHCICHHUMHU TPUKIAJAMH, a 1€ YHEMOXIIMBIIOE YITKY (ikcailito
3Ha4€Hb TEPMIHIB Ta KaTeTOpii.

3. KoHueniiis 3pocTaHHsl 3HAYEHHS TICHO TOB’si3aHa 3 MPArMaTUCTCHKOIO
MaKCHUMOIO, OCKUIbKM TMparMaTUyHe 3HAYECHHS 3YMOBJIOETHCS JOCBIJHUMHU
HacIiJJKaMU KOPEKTHOTO 3aCTOCYBaHHSI MOHSATH JI0 TOTO YW 1HIIOTO ()parMeHTa
peanbHOCTI,  1HaKme  Oynb-iKi  JAMCIYTH  HABKOJO  IOHATh,  HAaBITh
(byHIaMEHTAIbHUX, MOCTHEKJIACUYHUX 1 MOCTMOJIEPHICTCHKUX aBTOPIB HA KIITAJIT
I1. ®deitepabenna, P. Popri, a Takox [l. JleBimcona, [x. Octina, I1. CTpocona um
B. Poy30yma, BTpauaioTh ceHc Ta 3MmicT. OcoOnuBOi Baru I Te3a HaOyBae mpu
Mepexo/ii Bii MPUPOJIHUYMNX 200 TOUHUX HAYK J0 TaKuX cep KyIabTypH SK MpaBo,
IPYHTOBaHE HA MOBCAKIECHHUX TIyMAayHO-Y3yaJIbHUX KOHTEKCTaxX CHiB, 1110 MICTSTh
y co0l HayKOBO-TepMiHOJIOT1UHUM mnoTeHIian. [IpaBoBuil AUCKYpC 3HAUYEHHEBO
KOPEJIOEThCSI HE 3 OUIBII-MEHII CTajior (DI3UYHOI0 PEANBHICTIO MPUPOAH, a 3
MIHJIMBICTIO CYCHUIBHOTO OYTTS, IO 3YMOBIIIOE OUIBII BUPAKEHUA YXUI 0
CEMIOTUYHOI MparMaTUKU TMOPIBHSHO 3 CEMAaHTHKOI Ta CHUHTAKTUKOIO, MPO IO
CBIIUMTH aHaii3 mpoueayp (HOpMyBaHHS Ta NPUUHATTA CYJIOBUX pIIIEHb Y
YUCJIECHHUX CYJIOBHX CIIpaBaX, 30KpemMa 3 MUTaHb KOHCTUTYIIMHOTO IIpaBa,
Hanpukiaa, TpaktyBaHHsa [lepmoi mompaBku a0 Konctutymii CHIA mopo
BIPOBA/I>)KCHHS] HOBUX PEJIITiil.

4. Ictopis pO3B’A3aHHS PO3TIISIHYTHX NPHUKIAIIB 3aCTOCYBaHHS HOPM
KOHCTUTYIIIHHOTO MpaBa 1 MOTHUBAIlisl CYJIOBUX pIIlI€Hb CBiAYATh MPO HASBHICTD
00’€KTUBHOI CEMAaHTHUYHOI €BOJIIOIli BHACIIJIOK 3MIIIEHb MparMaTUKU 3HAYEHb
MPaBOBUX MOHATh Ha (OHI HEMHUHYUYOi Jaedopmainizailii AUCKYPCY, 3POCTaHHS
iHpopMariiiHoi eHTpomii 1, SK HACHIOK CYNEpPEewMBOTO XapakTepy pilleHb,
yXBaJE€HUX Ha OCHOBI OJHI€I mpaBoBoi HOpMHU. OJHAK 1€ HE O3HAyYae aHi
Jerpajailii TeoOpeTUYHO-IIPAaBOBOIO JUCKYpCYy Ha piBE€Hb OaHaIbHOI HAPOJHOI

MYZpOCTI MPO 3aKOH SK <JIMIIENb», TOOTO MPUMITUBHY 1HCTPYMEHTAJIbHO-
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IOpUIMYHY MIANOPY CBaBOJI MOJITHUYHOI Ta COLIAJIbHOI €NITH, aHl MPOCTOro
BIIPODKEHHS, O€3MepevyHo, pallilOHAIbHO-MPAarMaTUYHOTO B  OCHOBI  CBOIH
JTaBHLOPUMCBHKOTO TPUHLUILY mutatis mutandis, OCKITbKU MYIpPICTh HapoJHA 1
MYIpPICTh JAaBHLOPUMCHKOTO IIpaBa SIBJISIOTH COOO0I0 MOJISIPHI iHTEpIIpeTallii 3aKOHY
— B1JI TIOBHOI «CBOOOJM MPABOBOT AYMKW» Ha JOTOAY COI[1aIbHOMY 3aMOBHUKY [0
OUTBII-MEHII PO3BUHYTHUX YSBIECHb PO HEOOXIAHICTh MOAEPHI3aIlil 3aKOHOJABUUX
HOPM, aJie He Yepe3 MOCTIMHY JUHAMIKY JKUBOI IHTEpHOpETaIllii, a CKOpillle MUISIXOM
iX CTYyHiHYacTOro MEPEKOJyBaHHS MICIS HAKOMMYEHHS MEBHOI KPUTHYHOI MacH
HOBUX CychuibHUX peainiit 1 moTped. [lo3umis C. Xaak, siK yABISIETbCSA, € MEBHOIO
Mipoi0 130MOpGHOI0 Ml APEBHIM MPaBOBIA MyJpOCTi, ajle — TaK camo SK 1
VSBJICHHSI KJIACUYHUX MOIMEPETHUKIB 1i MPaBOBOTO HEOMPArMaTu3My — OYyIy€eThCS
Ha BIJIMOBI BiJI OCMHUCIICHHSI MPABOBUX KaTETOPid SIK JIOBEPIICHUX, JOKOHEYHUX,
(dopmMai30BaHUX 1 CAHKIIOHOBAHUX — YU TO YHIBEPCAJIbHOI «BCECUIBHOIO, TOMY
[0 BIPHOIO», TEOPI€0, YU TO HOPMOKO 3aKOHY, IHTEPIPETOBAHOK B ycCi
KOHCTUTYIIHHUX aMEpPUKAHCHKUX OPUTIHAJICTIB.

5. [IpuHIIMT €BOIOLIOHI3MY 1 CHOHTAHHOTO 3pOCTAaHHS SIK Y MPUPOJI, TaK 1 B
CYyCHUIBCTBl € OJHHMM 13 HapLKHUX KAMEHIB KJIACUYHOIO MparMaTu3My, SKUN
C. Xaak 3akjiajjae B OCHOBY BIIACHOI HeollparMaTtucTchbkoi konmenii. [Ipu npomy
JOCHIITHUIS, 3aCTOCOBYIOYM €BOJIIOLIOHICTCHKUN MiAXiA 10 TpaBoBoi cdepu i
¢butocodCcbKO-IPaBOBOI METOJOJIOTIT, PO3TIISAIA€ MPABO MEPEIOBCIM SIK CKIAJAHY
OpraHiuHy CHCTEMY KYJbTYPHUX IMPAKTHUK, IO HUISIXOM B3a€EMOJII OJHA 3 OJHOIO
MOCTIMHO BUIO3MIHIOIOTHCS y TIPOLIECT KYIbTYypOreHE3Y.

6. Buo3minu KyJnbTypOTr€eHE3y XapaKTepHU3yIOThCSl HE JIMIE €BOJIOLINHOI0
JIHIMHICTIO Ta MOBUIBHOIO MOCTYMOBICTIO, &  ICTOPUYHOIO CIIOHTAHHICTIO, PO 110
CBIUYaTh YMCIECHHI MPUKIAAM 3 ICTOpIi PO3BUTKY 1 CaMOro €BPONEHUCHKOTO
3aKOHOJIaBCTBA.

7. 3aranbHUM UMBUTI3AIAHUNA 1 TEXHOJIOTIYHUNA MPOTPEeC TaKOX MOXKE
HaKJIaJaTd Ha NpPaBO HE MEHII 3HA4YyIll BIJOWTKH, HIK KYyJbTYpHI, COLIAJIbHI,
peniriiiHi Ta iHII YMHHUKH TYMaHITapHOTO XapakTepy, ajie TakKi BIUIMBU YacCTO-

IyCTO JIIOTh 3a NMPUHLHUIIOM PE30HAHCY 31 CTPYKTypamH MPaBOBOIrO OYTTs, 1HOII
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HauyeOTO BIPOKYIOUM CTAPl MPUHIIUIIN PETYIIOBAHHS B3a€EMUH y CYCIUIbCTBI.

8. Yci mpaBoBI CHUCTEMHU TaK YW 1HAKIIE XapaKTEPU3IYIOThCA HE JIUIIE
CIIOHTAHHO-EBOJIOLINHUMH, a ¥  KOHCTPYKTHBICTCHKO-KOHIIENTYaJIbHUMU
MpOIECaMH; iX B3a€EMHE MEPEIUTITAHHS MICTUTh 3HAaYHUM €BPUCTUYHUI MOTEHINaM,
AKAA HEOOXITHO PO3KPUBATH Ha MIJACTaBl BUBAXEHOI — ajieé HE MPOCTO
MEXaHICTUYHO 30aJJaHCOBAHOI, a BUBAYKEHOI METOJOJIOTI].

9. Takmii miaxia MOXK€ BHUSBUTHUCS KOPHUCHUM 1 MPH OCMHUCICHHI CaMOro
(deHoMeHa TmpaBa, MOHSTTS «IpaBOBa CUCTEMa» 1 Kiacudikaiii Ta TUIOJOTII
MpPaBOBUX CHUCTEM BIJ 11X HaWJaBHINIMX ICTOPUYHHX TMOMEPEIHUKIB O
HaliHOBITHIKX. [lmropansHicte cBiTy (B. JkeilmMc) HeMuUHyuYe MOPOIKYE
MHO>XMHHICTh TPaBOBOi pPEaJbHOCTI — 1 HE JIMIIE Ha BUUIOMY pIBHI Cy4acHHUX
riio0ani3aniiHuX MPOIECiB, a 1 y Mexkax OyIb-1KOi HalllOHAJIbHOI CUCTEMU MpaBa,
[0 MIATBEPIKYETHCS HABITh IMOBEPXHEBUM aHAJI30M CTPYKTYpU IIPaBOBOI
cuctemu Cnonydyenux IItaTiB AMepukH, HE KaKydd BK€ PO il CTPYKTYpHI
3B’SI3KM 3 CUCTEMOIO MIKHAPOJIHOTO IIpaBa.

10. Po3aMaiTicTh MpaBOBUX CUCTEM 1 CKJIAJIHICTh CTOCYHKIB MIXK HUIMHU MOKHA
MPOSICHUTH IISIXOM 3aCTOCYBaHHS peryyisiTuBHOro npuHnuny cinexizmy Y. Ilipca,
3aBasku sikoMy C. Xaak MpomnoHye cxeMy Kiacudikaiii mpaBoBUX (PEHOMEHIB, 110
B IIUPOKOMY ILJIaH1 PO3MOJUISIOTHCS Ha TPU BEJIUKI TPYIHU 1 BKIIOYAOTh TOMPaBOBi
(«mpeneranbHi») ab0 MNPOTOMPABOBI, KBA3IMPABOBI, MPABOBI, MOCTIPABOBI Ta
CyOmpaBoOBl €JIEMEHTH, O0’€HaHI MOHATTSIM TMpaBa K «KIJIACTEP-KOHIIEIITY»,
JOKJAHUN aHalli3 SIKOTO MOKE€ CHPHUATH OUIbIl 00’€KTUBHOMY BHOKPEMIIEHHIO
MPaBOBUX (PEHOMEHIB Yy CTPOIOMY CEHC1 TOHSITTH.

11. Te3a mono nMaOUTBHOCTI MPABOBUX CHCTEM 1 3aC001B iX PO3YMIHHS Ta
Kiacudikaiii o3Havae, 110 MOHITIHHO-KaTeropialbHUN anapar mpaBa, Tak caMo SIK
1 iCTOpisl MPaBOBUX CHUCTEM, HIKOJM He Oyae chopMOBaHUIM OCTATOYHO, a 1€
IUKTY€E OCOOJIMBY BiANOBIIAJIBHICTD LIO/I0 OLIIHIOBAHHS CYYaCHOTO CTaHy IPaBOBOi
KyJbTYpHU SIK Y HalllOHAJbHUX IPABOBUX CUCTEMAX, TaK 1 Ha INI0OAJIBHOMY PIBHI.
BonHouac pensiTuBizaliisi KapTUHU «ILUTIOPAICTUYHOTO BCECBITY» MpaBa 3a C. Xaak

MOX€ MAaTH CBO€ JIOT1YHE MPOJOBXKEHHS Yy MOCTMOJAEPHICTCHKUX METOAOIOTTUHUX
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KOHCTpyKTax Ha Kmranat «puzomu» XK. Jlenbo3za Ta . 'Barrapi mnonpu
MPUHIUIOBE HEMPUUHSATTS JOCHIIHUIICI0 TMOCTMOJIEPHICTCHKUX YCTAHOBOK Y
¢dunocodii. [leBHa HEBU3HAYEHICTh METOAOIOTIYHUX KOPAOHIB MiXK HEOKIACUUYHUM
nparmMatu3mMoM C. Xaak 13 HOro CIIEHTUCTCHKUM MadoCcoM 1 TOCTMOJIEPHIZMOM Ta
MOCTCTPYKTYPAII3MOM 13 1XHIM CKETCHUCOM IIOAO0 MOXJIMBOCTEH HAYKH MOTpeOye
noknagHimoi penpeseHrtarii norsiaiB C. Xaak Ha KpuTepili HAYKOBOCTI Ta
XapakTep CTOCYHKIB MIXK «CTPOTOI0 HAYKOIO» 1 c(heporo mpaga.

12. [IpobGiiema BU3HAYEHHS HAYKOBOTO CTATYCy IOPUCTIPYAEHIIIT ¥ MpaBOBO1
JUATBHOCTI 30epira€ CBOI AaKTyallbHICTh, 1 PO3B’SI3aHHS 1Ii€1 TpoOJIeMU €
HarajdbHUM 3aBJaHHSIM cydacHoi ¢imocodii mpasa, ajge MOYMHATU i1 PO3B’SI3aHHI,
Ha aymky C. Xaak, ciij He 3 pO3MIANy 3arajJbHOMETOJOJIOTIYHMX T€3, a 31
3’sICyBaHHS MHUTAHHS MPO MPUHIIMIOBY MOXKJIUBICTH CHHTE3y MIK IIUMHU JBOMAa
chepamu 3HaHHS. BuxigHOIO TOCWJIKOIO JTUCKYpCY CTa€ TBEPIKEHHS PO
(YHKIIIOHATBHY TOMOJIOTII0 MPOIIECIB CYJOBOTO PO3IISAY 1 HAYKOBO-AOCIIIHOI
TISIBHOCTI, IO J03BOJIIE NOPYIIYBATH MUTAaHHSA IPO METOJOJIOTTYHY OJM3bKICTh
HayK{ Ta MpaBa K ABOX rajay3edl 3HaHb a00 K CYMICHICTh iXHIX METOAOJIOTIH, a
BIAITAK — 1 TPO «IO3UTUBHO-HAYKOBUW», CLIEHTUYHUN CTAaTyCc TMpaBa Ta
MPaBO3HABCTBA, aJI€ CIPABEJIMBICTh TAKOTO TBEPJKEHHS MOTPeOy€e CHeIiaabHOIro
aHamizy.

13. 3aBnaHHs aHai3y MOJATAE y BUSBJICHHI MOTEHIIATY NMPAaBOBHX CHCTEM
I0JI0 CHPOMOXKHOCTI abcopOyBaTh il IHKOPHOPYBATH JaHl BY3bKOCHEIIAJbHUX
HAyKOBUX JIUCHUIUIIH Yy pOJII €KCHEepTHUX CBig4YeHb. OpHIE€I0 3 KIOYOBHUX
KaTeropii, 3alydeHuX [0 MPOIECy BUKOPUCTAHHS HAYKOBUX AAHUX 1 PO3IIISIAY
EKCIEPTHUX CBITYEHb, CTA€ KATEropisi iCTUHU, 1[0 HEMUHYYE MEPETBOPIOETHCS HE
aumie Ha npobnemy 3aranbHOMUIOCOPCHKOTO XapakTepy, a W Ha JKepeno
MOHATIMHOTO KOH(IIKTY, OCKUIbKH, 3 OJHOTO OOKYy, BOHA IMOB’sA3aHa 3 MOPaJIbHO-
COIIaJIbHUMH KPUTEPIIMU U IHTEpCYO’ €KTUBHICTIO B MPABOBOMY KOHTEKCTI, a, 3
IHIIOTO — 3 BHUMOTaMu OO’ €KTUBHOCTI U 1HTEPCYO’ €KTUBHOCTI HayKOBO-
JOCJI1 THUI[LKOTO TIPOLIECY.

14. B ocHOBI 1IbOTr0 KOH(IIKTY JEXKUTh HU3KA MPUHIIMIOBUX PO3XOKEHb
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MDK MPUPOJOID HAYKOBOIO MIi3HAHHS 1 MPaBOBOK KyJIbTYpOI), HACHYEHOIO
NOJIITHYHUMH, COLIAJbHUMU Ta KYJbTYPHO-IICUXOJOTIYHUMH 3MicTaMu. Lle
MOPOJIKYE  CBOEPIIHUN  «EMICTEMOJIOTIYHO-THOCEOJOTIUHUI  PO3pUBY»  MIXK
HAayKOBUM TMI3HAHHSAM 1 MPABOBOIO KYJIbTYPOI, OCKUIBKM B paMKax HEKJIACHYHOI
napajurmy, siky 3arajiom npuiimae C. Xaak, Hayka CIUPAETbCs HA €MICTEMOJIOTII0
Ak cneuudiuny chepy B3aEMHH MiX 00 €KTOM MI3HAHHS 1 CTPYKTYPOIO 3HAaHHA i
MI3HaBaJIbHOIO MPOLECY, a MpaKkTHUKa i Teopis 3aJMIIAETHCA B IapameTrpax
rHoceosiorii gk cdepu B3aeMUH MK CYO’€KTOM II3HaBaJIbHOrO Ipolecy U
00’€KTOM Mi3HAHHS, B POJII SIKOTO BUCTYNAIOTh 3HOBY K TaKU MEPEBAXKHO CyO’ EKTH.

15. e mpu3BoaAUTh 10 PyHIaMEHTATBHUX CYNIEPEUYHOCTEN MK 00’ €KTUBHO-
JOCIITHUI[BKUM ~ XapakTepoM HayKd 1 €pyJUTHO-3MarajibHUM MPUHIUIIOM
PaBOBOI KYJbTYPH, MK HOMOTETUYHOIO OpIEHTOBAHICTIO HAYKM Ha MOILIYKH
3arajJlbHUX 3aKOHOMIpHOCTEH 1 (DOKyCyBaHHSIM MPaBOBUX TMPOLEAYyp Ha
KOHKpeTHUX (ieorpadiuyHux) BUMAIKaX, MK (amurioiuIi3MOM HayKOBOTO 3HAHHS,
MDK YCTPEMJIIHHSM HayKd [0 I1HHOBAUld 1 NPOAYKYBaHHS HOBOI'O 3HAHHA 1,
HaBMaKW, MPUB’SA3aHICTIO MPABOBUX CHCTEM 10 MPEUEJEHTIB, MIX MPOOJIEMHO-
OpPIEHTOBAaHUM IMParMaTU3MOM HAyKOBOTO JOCHIIPKEHHS 1 TSKIHHSIM IPaBOBUX
cucTeM A0 (opMaibHUX MPaBWI Ta MNPOLEAYP, MK CYTTEBOIO TEOPETHYHOIO
CIIPSIMOBAHICTIO HAYKH, 11 HAIlJICHICTIO HA a0CTparyBaHHs BiJl BIUIMBY COIlaJIbHO-
MCUXOJIOTIYHUX YMHHUKIB 1 HEMHHYUYOI0 3aJIeXKHICTIO IMPABOBOI CHUCTEMU Bij
MOJITUKH ¥ CUTYaTUBHUX MOTPEO CYyCMUIbCTRA.

16. Cuctema mpaBa 4epe3 CBOI OJU3BKICTh 10 chepu BHUPOOIEHHS Ta
3aCTOCYBaHHS TMOJITUYHUX CTpaTerii 1 KOHTPOJbHO-PErYJIATUBHI  (DYHKII]
CIIBICHY€E ¥ CHIBIpAIIOE 3 HAYKAMHU SIK 3 MiJIMHOKMHAMU, 10 BXOASAThH JI0 BHIINOI
MHOXWHHOI 1€papxii MNpaBOBOT ¥ CYCHUIbHOI KyJIbTYpH, a 1€ CIPUYUHSIE
CyOOpAuHALIII0 HAYKOBOTO 3HAaHHS MW TOHIKEHHS WOro CTaTtycy J0 piBHA
CBIJUEHHS, a CTABJICHHS MpPaBa 0 HayKH 3arajloM XapaKTEepPU3YETHCS CIPOLIEHOIO
IHCTPYMEHTANBHICTIO.  TEeXHIKO-TONMOMDKHA (QYHKLISI HAyKd B  KOHTEKCTI
MPaBOBOTO  JOCHIKEHHS  (PO3CHITyBaHHSI-PO3TIIANY) OOMEKYEThCA BaJaMu

MPAaBOBUX CHUCTEM, 3YMOBIIEHHMMH SIK COIIaJbHOI MPAKTUKOI (YHKIIOHYBAHHS
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npaBa, TaKk 1 IMAHEHTHUMH XapaKTEPUCTUKAMHU HOTO COIIOKYJIbTYPHOI HMPHUPOIU:
KoMeplliani3aiiero mpoOJeMaThuKd TpaBoBOi  chepu, MOPOTUPIYUYSIMU  MIK
MPUHIUIIOM CBO€YACHOCTI MPAaBO3aCTOCYBaHHS ¥ 00 €KTUBHUMHU TeMIIAMHU
HayKOBOTO TPOTPECy, «BUIEPEKAIOUUM THUCKOM MOTpeOW» MPaBOBUX CUCTEM Y
HAayKOBUX CBIJUEHHSX 1 MOB’SI3aHUM 13 HMUM PO3MHUBAHHSIM KPUTEPIiB HAYKOBOI
00’€KTUBHOCTI €KCIIEPTIB 4Yepe3 HarajabHICTh 3alHTIB MPABOBOi CHUCTEMHU,
PEAYKIIOHI3MOM MPABOBOI CUCTEMH 11010 1HGOpPMAIlli HAYKOBOI'O XapaKTepy Ta
peTrapali€ro NpaBoBOi CUCTEMH MOPIBHSHO 3 TEMIIAMU PO3BUTKY HAYKOBOi cepu.

17. ¥V 3B’S13Ky 3 «arpeCHUBHUM BTPYYaHHSM» COLIOKYJIbTYPHUX YMHHUKIB Y
npoOJieMaTUKy TMPaBOBOI ICTUHM HEOOXIMHO HE JHIIE BU3HAYUTU HANOUIBII
3HAYYIII 30HU COI[IaJIbHUX Ta MOJITUYHUX 1HTEPECIB 1 METOAOJIOTIYHI MOKIMBOCTI
3aJI0BOJICHHSI LIUX IHTEPECIB, ajie I CTUMYJIIOBATU TEHJEHLII B3aeMOJli MpaBa 1
HayKH, IO YMOXKJIMBUTH TpaHC(OpMAIlil0 KOHBEHIIMHOIO XapakTepy MpaBOBOi
ICTHHM SIK  0araTo B 4YOMYy «KOPIOPATHUBHOI 3MOBH» B  KOJICKTUBHY
1HTEepCYyO’ €KTUBHICTh KOHBEHIIII IIOHAWMEHIIE ABOX MpodeciiiHuX Kopmopamiil —
MPaBHUKIB 1 HIMPOKOTO HAYKOBOTO CEPEIOBHINA, MPEACTABICHOIO PO3MAITTAM
npodeciiHuX acoIialii 31 CBOIMHA €TUYHUMHU Ta MPodeCiiHIMU KOJIeKCaMHu, 1110 B
CYKYITHOCTI (hOpMy€ CUTYaIlil0 «PO3MOPOIIECHOI 00’ €KTUBHOCTI» Ta «ICTUHHICHOTO
OamaHcy», a 1€ moTpedye OCOOMMBOI yBaru /0 acleKTiB MPaBOMI3HAHHS, SKUM

C. Xaak HaJlae BETMKOI yBaru y CBOiX JIOCIIIKEHHSIX.
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PO311JI 3. EIIICTEMOJIOI'TYHI ACIHHEKTH ®1JTIOCOPCBKO-
INPABOBHUX ITOI'VIAAIB C. XAAK

3.1. AKTYaJIbHICTH eNicTeMOoJIOriYHOr 0 AUCKYpCY B

3arajgbHOdLI0CcCOPpcHKuX noriasaaax C. Xaak

[li3HaBaJIbHUM aCMEKT MpaBa, MPABOBUM MpPOIEC K Mpoliec Mi3HaHHA [62,
c. 5-9; 63], mpobremaTnka iICTUHM B MpaBl Ta MpaBoBiil nmpaktuil [15; 16], ponb
Mi3HABAJIBHOI CKJIaJIOBOI MpaBa B rapMOHI3allil CyCNUIbHUX 3B’sI3KiB [56, ¢. 5—8] Ta
y (dinocodecbro-mpaBoBOMY auckypei [53, c. 13—18; 54; 55, c. 5-8; 57, ¢. 3—-10; 59,
c. 5-9;], nHopmarusHa [58, c¢. 32—44; 60, c. 3—24] ta repmeneBTHYHA [61, c. 12—-16]
IIHHOCTI TIpaBa B OCTaHHI POKU aKTUBHO NOCTIKYIOTh YKpaiHCbKI (paxiBii 3
¢diunocodii mpasa, ski, Ha mpotuBary Cbro3aH Xaak, TOJIOBHUM YHHOM aKIIEHTYIOTh
Ha THOCEOJIOTii, a He eMICTEeMOJOTii mpaBa, IO, OYEBUAHO, IIOB’SI3aHO 3
MIJBUIIICHOI0 yBarol 10 NpoOJeMu CyO0’€KTHOCTI B TIpaBl 3arajioM Ta
MOMYJISIPHICTIO (Piocodchko-anTpononoriynoro [40, c. 122-125; 130, c. 131-135]
Ta COLIAJIbHO-AHTPOIOJIOTIYHOTO MIAXOIB O PO3IJISIAY TEOPETUYHUX IMPABOBUX
npobnem [77; 124, c.129-130]. C.I. MakcuMOB, HarojoNIylO4Yd Ha 3HAYEHHI
«IIOACBKOTO YMHHUKA», MPSAMO TMHUIIE: «IpaBOBa aHTPOMOJIOTIS K HOBE (I
Hamoi KyJbTypHO-ICTOPUYHOI cHTyalli) OadeHHs TIpaBa € albTEPHATUBOIO
CIIEHTUCTCHKOT0, (PYHKIIOHAIBHO-IHCTPYMEHTAIBHOTO MiAXOAY N0 TpaBa» [77,
c.294]. Takuii miaxin, 3acHOBaHUM Ha madoci JTIOAUHOPO3yMiHHA [23, c. 126—
129], HaBpsn uyum MoxHa BBaxaTu cyMipuuMm 3 norisiaamu C. Xaak, KoTpa
Hamucajia crelniaibHy MoHOorpadiro Ha 3aXUcT Hayku [160] 1 € ogHUM 13 Kpalux
CIELIANICTIB y raiy3l 3araibHoi (1I10cO(CHhKOI €MICTEeMOJIOTIi SIK MaKCUMAJIbHO
MOXJIMBOI0 00’€KTUBHOIO CIIOCOOY peanizailii mi3HaBaJbHUX 3aBAaHb, TOXK MIIX1]
JOCJIITHUII IO TPOOJIEMAaTUKU ICTUHU Ta MEXaHI3MIB ii pO3KPUTTS MOKHA BBAXKATH
MpUHAUMHI OpPUTIHAJIBHUM TMOPIBHSIHO 3 YKPaiHCHKOK (HUI0COPCHKO-TPABOBOIO
TPAJUIIIEI0, a OI[IHIOBAHHS MOTO €()eKTUBHOCTI MOKJIMBE JIUIIIE MICIS TOCIHKSHHS

MO3HIIIT aBTOPKH.
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Chro3aH  Xaak  BHOKPEMIJIIOE  II[OHAMMEHIIE IT'ATh  HEMOJO0JIAHUX
CYyHEPEYHOCTEeN MK HUISAMH Ta IIHHOCTSIMHU HAYKOBUX JIOCITI/KEHb 1 MPUHITUTIAMHU
KyJbTYpH IpaBa, a TAKOXK 3a3Hayae, 110 MPaBOBl CUCTEMH 4Yepe3 CBOi OJU3BKICTh
10 cepu BUPOOJIEHHS Ta 3aCTOCYBaHHS MOJITHYHHX CTpaTErid 1 KOHTPOJIbHO-
PEeryJAaTUBHI (PYHKIIIT TSXKIIOTh IO TOTO, 00 CTaTH «HapacojibKOO» JUIs BCiX cdep
KyJbTYpH, Y TOMY 4uCHl i1 «uucToi Haykm» [ 168, p. 2].

[nTerpariis mpaBa Ta Hayku (HPaKTUYHO Yepe3 MOTNIMHEHHS MEPIIUM APYroi €
CKOpIIIe 0JJHOOIYHOIO 1HKOPIOpAIli€t0, 0, 3 OJTHOT0 OOKY, TIMOTETUYHO JO3BOJISE
CIIOAIBATUCS HA HIBEJIOBAHHS IMX CYNEPEYHOCTEH Ta 3pOCTAaHHS 3HA4YCHHS
(yHKIIIOHATBHOT TOMOJIOTI, fIKa CIIOCTEPITA€EThCA B JOCHIIHUIBKIN ISJIBHOCTI,
MpOBaKyBaHiil B 000X cdepax.

Ane 3pocraroya B3a€EMOJIS HAyKd SAK <«IHAYCTpll 3HaHb», CKJIAIHOI
TEXHOJIOTIYHO1 1HQPACTPYKTYpH Ta COLIAIBHOI 1HCTUTYLII 3 1HIIUMU cdepaMu
KyJabTypHu, gk JeMoHcTpye C. Xaak, Mae W CBId 3BOpOTHIM OIK: Hayka Hpu
OUYEBUIHOMY TEXHOJIOTIYHOMY Mporpeci ¥ OJMCKAaBUUHHUX TEeMIaX PO3MIMPEHHS
iH(opMallii cTae Bce MEHIIIE HaAyKOI0, a TOUHIIIE — BOHA CTA€ BCE OUIBII 3aJIEAKHOIO
BiJl 1HIIUX COLIOKYJIbTYPHUX IMIJICUCTEM, YEPE3 IO JTOCTITHUIIbKI, THOCEOIOT1YHI
KpUTEpii «UYUCTOI HAyKW» PO3MHUBAIOTHCS M BTPAvyarOTh MOXKJIUBICTH CIYTyBaTH
IHTENIEKTYaJIbHUMU KPUTEPIsIMUA JJIsl TPOIIECIB, 110 BiAOYyBAaIOThCS Yy MPaBOBIH
ctepi. OTke, BHYTpILIHI IPOOJIIEMH THOCEOJIOTI TaK Y 1HAKIIE BiAOMBAIOTHCSA Ha
XapakTepl MpoOJieM THOCEOJOTIYHOrO MOPSIAKY B, Tak OM MOBHUTH, HayKax 3
HEMEBHUM CTaTycoM (MPUHANMHI 3 TOUKU 30pYy NPUUHIATUX Y 3aX1JHINA CyCHIIbHIN
OyMIll Kiacu(ikaiiid CTUIIB MHCICHHS Ta Mi3HAHHS). Y 3B’S3KYy 3 LUM, OKpIM
TECTyBaHHS Ha CYMICHICTb HayKH Yy BJIAaCHOMY pO3yMIHHI LbOTO CJOBa 1
JOCJIITHUIBKOI JTISUTbHOCTI MPaBOBOiI CIPSIMOBAHOCTI, HEOOX1JTHO, HA AYMKY Xaak,
MPOTECTYBAaTU CaMy Cy4acHY HAayKy Ha BIJIIIOBIJHICTh KPUTEPISIM HAyKOBOCTI.

[lutanHs KpUTEPIiB ICTUHHOCTI (HAYKOBOI'0) 3HAHHS, 3BUYAHHO, MA€ JOBTY
icropito. bnuspko cra pokiB Tomy Y. Ilipc 3ayBaxkyBaB, mo sl €pEKTUBHOI
JTUCIUIUIIHM  MHUCJCHHS aOCOMIOTHO HEOOXIMHO BHSBIATH Takl SKOCTI 5K

IHTENeKTyallbHa YEeCHICTh 1 IIHUPICTh (BIAMOBIJHUKU OO0 €KTUBHOCTI Ta
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0€3CTOPOHHOCTI) 1 «cmpaBxHIO J1000B 10 ictuaN». K.I. JIptoic, 3aCHOBHUK
KOHIIENTYyaJIbHOTO MparMaTusmy, uus npais «Po3ym 1 cBitoBuil nmopsigok» [203]
BBAXKAEThCA HUHI B 3axigHid ¢umocodii OAHIED 3 HAWUBAXIUBIINIUX KHUT
XX cTOMTTS 3 €miCTEMOJIOrii, BHUCIOBUB CXOXY 3a 3MICTOM MakKCHUMYy JElI0
CYYaCHIIIO0 MOBOIO: «MHU BHUXOJUMO 3 MPUIYLIEHHS MPO HASBHICTh Y THUX, XTO
BUSIBIISIE CXUJIBHICTD /10 HAYKH... IEBHOI MOBYA3HOI KJISTBU HIKOJIU HE MIIKOPATH
IIParHeHHsl MOIIYKY 00’ €KTUBHOI ICTHHH OYJIb-IKMM Cy0’€KTUBHUM YIOAOOAHHSM,
NPUXWIBHOCTSAM a00 OyAb-SKMM MIPKYBaHHSIM MPaKTHUYHOI JOUUIBHOCTI YH
kommpomicy» [204, p. 34].

C. Xaak UUIKOM mOpHiiMae 11 BUMOTH 00’ €KTHUBHOCTI Ta O€3CTOPOHHOCTI U
3aXMIIAE 11€10 BIAPOHKEHHS UX «TPAJULIMHUX €MICTEMOJIOTIYHUX LIHHOCTEW» Y
CydyaCHUX (PUIOCOPCHKUX, HAYKOBHX, CYCINUIBHHX 1 NpPaBOBUX JUCKYpCaX,
3BaKalOul HAa T€, 10 BOHMU TMEPEHACHYEHI TIOCTHEKJIACUYHUMH |
MOCTMOJIEPHICTCHbKUMH  1HTEHIISIMU  (itocodyBaHHs, 3TiIHO 3 SKUMHU HUHI
INPUIHATO MOTAT 10 ICTUHH, SIK 1 caMy IMPOOJIEeMaTUKY 1CTUHH, BBAKATH «LIIO315IMU
posymy». Tak, C.Criu ¢dopMmynioe €TUKY po3dapyBaHHS, 3a3Hayalouu, IO 3a
YMOBHU YITKOTO VSBIECHHS TMpo mnpeaMer ¢GuiocopCbKOTO OCMHCICHHS YH
HayKOBOTO JIOCHIPKEHHSI OUTBIIICTh HE MOOAYUThH KOJHOI I[IHHOCTI B TOMY, 1100
MaTh TBEpAl NEPEKOHAHHS B ICTUHHOCTI CBOiX CYJK€Hb Ta BHUCHOBKIB [247,
p. 101]. P. PopTi xapakTepuszyBaB aBTOPIB, 110 HE 3PIKAIOThCS Madocy MOIIYKY
ICTUHHU, K «MIJIMX CTAPOMOJHUX MeNaHTiB» [235, p. 86], XU3yI0UUCh P LILOMY,
10 0COOUCTO BiH HE BOauae 6arato KOPUCTI B MOHATTAX Ha KIITAIT «00 €KTUBHOI
ictuan» [238, p. 141]. Cyuacuuii 6putancekuii dinocod Ix. Xin 3 oueBUAHUM
3a/I0BOJICHHSIM TIPOTOJIONIY€E TE3Y MPO BIACYTHICTh «OOTHHI Ha iM’s IcThHA, 040
AKOT HAYKOBLI W JOCHITHUKKA MOXYTh BBa)xaTu ceOe kepusmMu abo pEeBHUMH
manyBaiabHHKamMm» [189, p. 108].

ABTOpM TIOAIOHUX BHCIOBIIOBaHb, mepekoHaHa C.Xaak, BUSBISIOTH
«IPUTOJIOMIIUIUBY» HE3JaTHICTh a00 HeOakaHHS YCBIJOMHMTH, B YOMY IOJISITae
IMIIEpaTUB CYMJIIHHOCTI SIK 3alOPYKH IUTICHOCTI MHUCHISYOTO cy0’€KTa Ta sKe

3HAYEHHS BIH Ma€, ajie, OCKUIBKM TaKi PEeISTHBICTCHKI MOTJISIAM CTAlOTh Jeaal
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MONYJISIPHIIIMMU B 3aXiAHIA CYCHUIbHI yMIll, HEOOXiHO BITHOBUTH TpaguIlli
HEYIMEepeHKEHOTO 1HTepecy M0 MNpoOJeMaTUKH ICTUHM W BKa3aTH Ha XUOHICTH
MUCJICHHSI aBTOPIB, SIKI JEMOHCTPAaTUBHO BIJIBEPTAIOTHCS BiJ Hei W mepemadacHo
XOBAIOTh ii B TPYHY 3a0yTTS.

[To-miepiie, caig HaragaTd, IO TOHATTS ICTHHM IMAHEHTHO IIOB’S3aHE 3
MOHATTSIMU Bipu abo mepekoHaHHsi (belief), pakty abo cBimueHHs (evidence) Ta
JOCHIKeHHST a0o0 poscninyBaHHs (inguiry). OTXe, BIPUTH y IIOCHh O3HAYae
MpUKUMATH 1IOCH SK ICTUHHE; BCTAHOBUTHU IIOCHh SIK JIOKOHAHUH (hakT o3Hayae, 10
(haKTUYHICTh YOTOCh € JIOKa30M MOro I1CTMHHOCTI, HapemITi, JOCIIIHUIIbKUAN
1HTepeC JO0 NUTaHHS MPO ICHYBAHHS YOrOCh € IHTEPECOM JO0 MUTAHHS TIPO
ICTUHHICTh YOTOCh, 3a BIJICYTHOCTI » CHOpOO JicTaTUCS ICTHUHU BIJICYTHE U
JIOCJIIIKEHHS y BJIaCHOMY PO3YMiHHI LIbOTO ciioBa [158, p. 58].

[leBHa piy, ICTUHHI ICTHHHICHI MEPEKOHAHHS a00 CHpaBXKHI JOCTIHKCHHS
ICTUHH HEPIAKO TyOJIATHCS cepell MOMUPEHUX (PanbIIMBUX MEPEKOHAHB 1 MTO31PHUX
nocnipkeHb. [lpukiagom (amplIMBOro NEpPEeKOHAHHS MOXE CIYyTyBaTh BCIM
3HAMOMMI MCUXOJIOTITYHUNA CTaH 3alOB3STOI BIJIAHOCTI CHpaBi, AKy I1HIIA YaCTHHA
CYCHIJIBCTBA BBaka€ XMOHOIO, a00 MCUXOJIOTIYHOI MPUB’I3aHOCTI J0 17€l, AKY 1HIII
BBA)KAIOTh B3araji He BapTOlO yBaru. ATpuOyTOM ICEBIOHAYKOBOTO TOCIIIIKEHHS
MOxe OyTu Oynb-sika aKTUBHICTh, MOOYJ0BaHA Ha «(aldbIIUBIM aprymeHTalii» B
tepminax Y. [lipca, ik, HaNpuKIaa, HaAMaraHHs HE BUSBUTU ICTUHY B MEBHOMY
NUTaHHI, a BUCYHYTH AapryMeHT Ha MIATBEPIKEHHA ICTUHHOCTI IEBHOIO
BHCJIOBIIFOBAHHS, EMOIIMHO-AaKCI0JIOT1YHA MTO3UTUBHA YIEPEKEHICTh 00 SIKOTO
caMa co00I0 BXK€ € HalBaroMimuM JOKa30M 1 HAWMEPEKOHJIHUBIIIUM apTyMEHTOM.
[lipc mMaB Ha yBa3l MEPEAOBCIM TEOJOTIB, KOTPi PO3POOISAIM BUIIYKaHI
MeTadi3udHi OOTPYHTYBAaHHS TEOJIOTIYHUX TBEPJKEHb, 3PEKTUCS SIKMX BOHHU BCE
OIHO HEe 3MorM O miAg BIUIMBOM Oyap-fkuX (akTiB abo apryMeHTiB. 3
YTBEPJIKEHHSIM  CEKYJSIPU30BAHOTO TMOJITUYHOTO CYCHUIBCTBA 1 BTPATOIO
LHEPKOBHUMH IHCTUTYUISIMH MPOBIAHUX IMO3UILIM y CYCHUIBHOMY 3>KHTTI POJIb
TEOJIOTIB HE 0€3 YCIIXy BHUKOHYIOTh IOJITHYHI TEXHOJOTM Ta AHAJIITHKH, L0

Y4acTO-TYCTO MPOBAJATh BOUEBU/b MOJITUYHO BMOTHUBOBAHI «JOCIHIKEHH» [169,
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p. 556-564]; sxmo > BpaxyBaTH TICHI 3B’SI3KM CHUCTEMU MpaBOCYyAAs 3
3arajbHOMNOJITUYHOI CTPYKTYpPOIO COLIyMy Ta 1ii akClIOMaTH4YHY (YHKIIIO
«CTpUMYBaHb 1 MPOTUBAr» MIOAO0 JEP>KaBHUX BHUKOHABUMX OpraHiB Biagu 3 ii
«KOJIaMU THTEPECIBY, «TPyNaMHU €JIiT» TOILI0, MOXKHA 30araTUTH CIEKTP MPUKIAIIB
1 YHCICHHUMU BHUMNAJKAMHU aJBOKATCHKUX «PO3CIIAyBaHb», METOI SIKUX € He
BUSBJICHHS ICTHHH, a BHKIIOYHO 3axHCT KmeHTa. [{o mporo C. Xaak mgomae 1me
OIUH PIZHOBUJ HO3IPHO20 JOCHIJDKEHHS, TOOYIOBAaHOTO Ha MiAPOOIeHIN
apryMeHTallli, Ipu3HauYeHi1i He AJisl BUSBIICHHS ICTUHM B TIEBHOMY MUTAaHHI, a JJIs
MIJITBEP/IPKEHHS] ICTUHHOCTI TEBHOTO BUCJIOBIIOBaHHS, HAIOJSTaHHS Ha SIKOMY
MOTHUBY€THCSI BUKJIIOUHO MEPEKOHAHHSIM, 1[0 3aXHCT IOIO0 TBEPJKEHHS MpUHECE
MoOpajibHl a00 MaTepiajibHI JUBIACHIU, IO HEPIJIKO TPAIUIAETbCS B Cy4acHIH
akaJeMIYHIA TpaKkTHUIlll, KOJM JOTENMHUH 1 MaHWCTepHUN 3aXHCT BOYECBUJIb
¢danpmBoi ab0 Bpakaroye MyApPOBaHOI iAei Moxe 3a0e3neuuTd ii mOoOOpPHUKY
IHTENEKTyalIbHy pemyTailito i1/abo BHCOKI roHopapu [goknaadime: 175, p. 188—
208].

AJle mpocTta KOHCTaTaIlis Toro, 1o ¢GaablinBl a00 miaApoOIeH] TOCTIIHKEHHS
HaCIpaB/i HE € JOCTIKEHHSIMH, € HAATO TaBTOJIOTIYHOIO, a0U Ha H1W 3yIMUHUTHUCH,
TOMY HEOOXIJHO 3’sCyBaTH, B 4YOMY IIOJISITa€ XUOHUM MMOCWJI TaKOIrO CTHIIIO
MucaeHHs. MeToro ¢anpmuBux abo migpoOIeHUX JOCTIIKEHD € TIOIYK HE ICTUHH,
a apryMeHTIB Ha KOPHUCTh MEBHUX TBEP/KEHb, CPOPMYIHLOBAHUX 3a34aNerilib, 10
MOYaTKy AOCTIIHUIBKOIO IPOLECY, & TOMY OLIBIIOK MIPOIO0 aKCIOMaTUYHUX, a HE
TIMOTETUYHUX, TOXK OCHOBHA MOTHBAIIlSl TaKUX JOCIHIJKEHb MOJSraTUME B TOMY,
100 YHUKATH PETENbHOr0 BUBYEHHS Oyab-skuX (hakTiB Ta 0OCTAaBUH, 110 3/IaTHI
Oynu O CHpoCTyBaTH TBEPJKEHHS, Ha 3aXUCT SKUX MHIAOUPAIOTHCS apryMEHTH,
MPUMEHIIUTH a00 ITHOPYBAaTH BAXKIUBICTh UM PEIEBAHTHICTh TaKUX (PaKTIB Ta
o0cTaBuH ab0 MPOCTO MEPEeKPYTUTH iX 3MicT. CrpapkHINA OCHIIHUK, HABMAKH,
MparHe JIOCATTH ICTUHU TPHU JTOCHIIKEHHI MpeJIMETa CBOTO 1HTEPECY, HE3aIeKHO
BiJl TOTO, BIIMOBiJJa€ BOHA HOTO MEPEKOHAHHSM, 0 ICHYBAJIU (SIKILIO 1CHYBAJIMN) J0
MOYaTKy JMAOCIHIJKEHHS, YM Hl, a TAaKOX HE3aJeXHO BIJ TOro, MPUHECE HOMY

BU3HAHHS 1Ii€1 ICTUHU OyAb-IKy KOPHUCTh (Kap’€pHE NPOCYBaHHA, CIABY,
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MOMYJISIPHICTB, oIl TOIIO) 4 Hi. OTXKe, CIpPaBXkHIN TOCTIAHUK BMOTHUBOBAHUM
70 PETEIbHOIO Ta HEYNEPEIKEHOIo MOIIYKY Ta BU3HAYEHHs LIHHOCTI (paKTIB Ta
apryMeHTIB, 10 313HaHHS caMOMy c001 i JOTWYHIN MyOill B MOMUIKOBOCTI CBOIX
KpPOKIiB, 0€3MiJICTABHOCT] TUX UM 1HIIUX apryMEHTIB a00 B HEJIOCTATHOCTI (haKTiB, a
TakoX JO0 CiigyBaHHsA (akTaM HaBITh MONPHU Te€, 110 BOHU MNPOAYKYBATUMYTh
HETOIMYJISPHI BUCHOBKM a00 BUCHOBKH, 1[0 CIIPOCTOBYBATUMYTh MEPEKOHAHHS, SIKi
JTABHO B)KE CTaJIM 3BUYHUMH JIJI1 HHOTO, HE KaXKyUHd BXKE€ PO MOpaJibHYy TOTOBHICTh
BHU3HATH YCIIX 1HIIOrO B MOIIYKax ICTUHHU, SIKO1 AOLIYKyBaBcs BiH caM [158, p. 58].
[IpoTUneXHICTh MOTHBAIIM «CHPaBXHIX» 1 «MaIBITUBUX» JTOCIITHUKIB
HEOOOB’SI3KOBO O3HAya€, M0 OCTAaHHI B3arajl HIKOJIU HE PO3KPUBAIOThH ICTUHY abo
HE BUCYBAlOTh HAJIMHUX apTyMEHTIB 1 HE HABOJAATH JOCTOBIpHHMX (DaKTIB Ha ii
MIJITBEP/IPKEHHS, a TMepIlll HEe MOXYTh MINTH XMOHUX BHUCHOBKIB ab0 30uTHCS 3i
NUISIXY 4epe3 HeHaA1WHICTh, BUMAJAKOBICTh a00 HEJAOCTATHHO KOPEKTHY (ikcailito
BUSIBIIEHUX (pakTiB. EHepriiiHi 1HTENeKTyaJabHl MOTYTU MOXYTh OYTH CHpPUYMHEHI
K BIJJAHICTIO 3acajaM OO0’ €KTHUBHOCTI, TaK 1 TOHUTBOIO 3a pEMyTalli€ln W
MOMYJISIPHICTIO, ajieé 1HTENEKT, SKUW JomoMara€e IiCTUHHOMY JOCIITHUKOBI
MIPOHUKATH B CYThb pedeil, JIJIsi TICEBIOBUCHOrO CIyTyBaTUME JIUIIE IHCTPYMEHTOM,
3a JOTIOMOTOI0 SIKOTO BiH 3 OUIBIIMM YCIIXOM 1 MEPEKOHJIMBICTIO MPUHU3UTH
3HaueHHs1 HeOaxaHuX (akTiB ab0 3 OUIBIIOK EKCIPECUBHICTIO CKOHCTPYIOE
abcypnHi dopmynoBanHsa. Ha mpoTuBary cBoemy Bi3aBi, CIPaBXKHIM JOCHIIHUK
OyJlle He MapriHajizyBaTH, a aHalli3yBaTu HeOakaHl a00 HeouiKyBaH1 (QakTu il He
MPUXOBYBAaTUME CBOiX NpOMaxiB aOCYpIHOI0 TaBTETOPUCTUKOIO Ta CJIOBECHOIO
€KBLIIOPUCTUKOIO; SIK HACIIAOK, Y pa3l BJacCHOI HEBAA4l BIH HE CTaHE Ha 3aBajl y
IHIIIUX JTOCTIIHHMKIB, 10 MPAIOI0Th HaJl TIEI0 camolo mpoobiemoro [158, p. 58].
ko 3H0BY 3rajnatu adhopuctuuny tezy Y. Ilipca npo 110008 10 iCTHHU, TO
J000B ICTUHHOTO JOCHIJHUKA HE MOXHa OyJe NOpIBHATH aHl 3 J00OB’I0
KOJIEKI[IOHEpa AHTUKBApPHUX MEOJIB a0o0 piAKICHUX TMOIITOBUX MapoK J0
MPEAMETIB CBOTO IHTEPECY, aHi 3 JIIOOOB 10 IIITMOOKO PEeNiriiHoi JIAUHU 10 Oora,
ajpke BIH HE € aHl KOJIEKI[IOHEpOM ICTUHHHMX TBEpP/KEHb, aHi (aHATUUYHUM

NOOOPHUKOM 1HTEJIEKTYaJbHUX 1J€aiB, HATOMICTh BIH € MEpPEJOBCIM JIFOJUHOIO
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iHTeNneKTyanpHOi 4ecHOCTi. Moro Ge3cTOpOHHICT He O3HAyae OaifayXkocTi 10
MUTAHHS PO ICTUHHICTh TBEP/KEHb, HA KOPUCTh SKUX BIH IIYKA€ apryMEHTH, Ha
MPOTUBAry JOCJiIHUKOBI, III0 CBIIOMO 3aiiMaeThes MiIpoOKaMHu, ajie BOAHOYAC BiH
HE BUSBIISIE PEINITIAHOI BIJAAHOCTI 171eAM, 110 HE OTPUMYIOTh (PAKTOIOTIYHOTO
MIATPYHTS; MPU JOCTIIKEHHI OyAb-sIKOTO MUTAHHS BiH 3aBXKIU HaMaraTUMEThCS
JUWATH ICTUHHUX BUCHOBKIB HE3JIE’KHO BiJl KOJILOPY 1CTUHH.

Otmxe, emicTeMoJoTiyHa MpoOJeMaTHKa JaleKo BHUXOJWTh 3a MEXI
TaBTOJIOTIYHOI KOHCTaTallli TOTO, IO ICTUHHE JOCHIPKCHHS OpIEHTOBAaHE Ha
MOIIYK ICTUHH, Y TUIONIUHY, TaK OM MOBUTH, «EMICTEMOJIOTIYHOT €TUKNY», OCKUIbKU
Opak 1HTENEKTyaJIbHOI YECHOCTI Ta MHUPOCTI MOXKE B IIUPOKIM MEPCHEKTUBI CTATH
CEpIO3HOI0 MEPEIIKOIO B JOCTIAHUIBKINA AISTILHOCTI. AJie UM BapTO MPAarHyTH
BIIMOBIAHOCTI IIUM YECHOTaM, SIKIIO HA MPAKTHUIll 4YacTO HabaraTto Jerme UTu y
(dapBarepi CHpOUIEHUX MOJENECH MOBEAIHKH, KOJM 3a MEBHUX OOCTaBUH Kpallle
B3arajii He 3arjuOiroBaTUCA B CyTh NMUTaHHS a00 JOTpUMYBaTHCA O€3I1ICTaBHOI
BIpH, HIXK IIYKaTH JJIA HEl BIUYTHUX (DaKTOJOTIYHUX J0Ka3iB, ab0 *k B3arajl MaTu
(hanpIKBl NEPEKOHAHHS, HIXK 31ITKHYTUCA 3 ICTUHOIO, HE KaXXy4H MPO Te, 1[0 ICTUHA
Ha MOBEPXOBUU MOIJISIA MOXKe OyTH OaHAIbHOIO, HEIIKABOIO, HE3HAUYLIOI U HE
BapTOIO PETEIBHIIIOTO JTOCIIHKCHHS?

[IpyHIMO 1HTENEKTyalbHOI UYECHOCTI Ma€ BEIUKY CYTO MPUKIAJHY,
IHCTpYMEHTAJIbHY I[IHHICTh, OCKUIbBKM B IIHPOKOMY PO3YMIHHI BiH 3a0e3nedye
MOCTYN JOCIITHUIIBKOI CKJIaJ0BO1 JIFOJACHKOI MISUIBHOCTI, a YCHIIIHI TOCT1HULIBKI
cTpaTerii 3aBXJIM TaK Yd 1HAKIIE HAO0yBalOTh 1HCTpyYMEHTanbHOI Baru. KynbTypa
(MuCneHHS) B3araji y libOMYy KOHTEKCTI MOXK€ pO3TJsaThCs SIK 3aci0 pO3IMIMpPEHHS
MNPUPOJHO OOMEKEHHMX 3[IaTHOCTEW JIIOJUHU, alie Ied Jap KyJbTypu Mae
aMOl1BaJIEHTHUN XapakTep 1 MOTpeOye BIJ KOPHCTyBauya BMIHHS aJ€KBATHO
KOPUCTYBATHUCS ITUM MOTYKHUM 1HCTpyMeHTOM: iie T. '060c mucas, mo po3ym —
1Ie 3/IaTHICTh JIIOJWHU, HAa MPOTUBAry TBApHHI, JOT1YHO PO3MIPKOBYBATH, aji€ LIS
3MAaTHICTh HAJa€ JIOJSIM MOXIIUBICTh «HArpoOMa/KyBaTH OJIHY HENpaBay Ha
iHIy» [158, p. 59]. Ane, 3pemToro, HIXTO HE MIAJA€ CYMHIBY 1HCTPYMEHTAJIbHY

IIHHICTH HAIIOI 34aTHOCTI MUCJIUTH.
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[HTEnexkTyanbHa 4ECHICTh Ma€ TaKOX MOpajbHYy ILIHHICTH. lle BUABISETHCA
BJK€ Ha JIHIBICTUYHO-NIOOYTOBOMY PpiBHI, KOJIM CIIOBHHUK OyHIb-IKOi MOBU s
OI[IHIOBAHHSI KOTHITUBHHMX 3J10HOCTEl MpOMOHye Ti caMi cloBa, IO W s
MOpPaJIbHOT OLIIHKU XapaKTepy: «BIANOBIIATBHUNY, «HEA0ANU», «0e3p03CyAHUI,
«CMUIMBUW» 1, 3BHYANHO K, «YECHUMN», «JI0OpOoCcOBiCHUM». dDpaza «BIH JIIOJWHA
no0pa, ajge HeJOOPOCOBICHA B IHTEJIEKTYaJbHOMY IUIaH1» 3BYYUTH SIK OKCIOMOPOH,
3ayBaxye C. Xaak. MoxHa cka3aTy, 110 MOAIOHO JI0 TOTO, SIK BiJBara € OJIHIEIO0 3
0a30BMX  YECHOT CHOPABXKHBOIO  BOSIKA,  IHTEJIEKTyallbHAa  YECHICTh €
(dbyHIaMEHTAIbHOIO O03HaKOI0 HaykoBld. [loHanm Te, BilacHe IHTENEKTyalbHA
YeCHICTh caMa cO00I0 € IIEBHOIO BIJIBArOi0, OCKIJIBKH IS TOTO, MO0 BIAMOBHUTHUCS
BiJI yCTaJIGHUX MEPEeKOHaHb MiJl TUCKOM (DaKTiB, 110 iX PO3BIHUYIOTh, A00 YHMHUTH
CIPOTUB MOJHHMM IHTEJIEKTyalbHUM TPEHAaM, He0OXI1IHAa MY>KHICTb. JItonHUHY, sKa
oOpana ans cede akajeMiuyHy npodecito i npu bOMY NMPUHUKYE BaXKIUBICTH a00
3anepevy€e MOXKIJIHMBICTh JOOPOCOBICHOTO JOCTIKEHHS, BAXKKO HA3BaTH MOPSIHOIO
HE TUIbKM WoA0 mnpodecii, ane ¥ mo3a ii mexamu. [lopeuno Oyne y mpomy
KOHTEKCTI 3rajiati mnpo mnpodeciiiHi  KOAEKCH JOCHIAHUKIB 3  PI3HHUX
crietiaibHOCTeH, AK 1 caMm (eHoMeH Qopmani3oBaHOi Koaudikaiii MopalbHHUX
HOPM TOBE/IHKY B CIIEI1aTI30BaHUX raay3sX 3HaHb.

Buiieckazane MOSICHIOE, YOMY IHTEJIEKTyalbHa YECHICTh € HEOOX1THOIO
MOpaJIbHOIO YMOBOKO JUIsi THX, XTO Oepe Ha cebe BIAMOBIIAIBHICTh 32
MPOBAKEHHS aKaJeMIYHUX JOCII)KEeHb, alle € HEJOCTaTHIM MOSICHEHHSIM, YOMY
BOHA MOpajbHO HeoOXxiaHa BciM. HagmipHa BHeBHEHICTh (IEPEKOHAHICTh Y TOMY,
[0 HE MOBHICTIO MIATBEP/XKYETHCSI EMITIPUYHUMU TAHUMHU ), MIO-TIEPIIIE, HE 3aBXKIU
XapaKTepU3y€eThCsl MOCIIIOBHICTIO, a, MO-ApYyre, HE 3aBXKIU MOPOJKY€E B JIIOJMHI
MOYYTTSI BIJIMOBIAIBHOCTI 3@ PILIECHHS], MPUIHATI HA OCHOBI TAKOIO MapHOBIPCTBA.
Xaak HaBOJUTH MPUKIAJA BIIACHUKA MAaCAKUPCHKOrO CyAHA, KOTPHUM 3HAB, WIO
Kopaleib BXKe CTapuil 1 THWIHI, aje NUISIXOM CaMOOMaHU MEPEeKoHaB cede, 110 BiH
e MPUIATHUI JIJIs1 CYIHOIIJIABCTBA, 1 O3BOJISIE BUMTH B pPeiic: 3a TaKUX 00CTaBUH
y pa3i KaTacTpodu CIpaB>KHs BIAMOBIIANBHICTh 32 BTPAUCHI KUTTS MACaXUpIiB Ta

eKinmaxy mae OyTH TOKJaJeHa caMe Ha BJIACHUKA, a HE HA MPUPOJAHI CTUXIi 4u
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Oyllb-SIKWW 1HIIUM JIOJACHKUM YMHHHUK BCEpeIrHI KopalOenbHOi KomaHau [158,
p. 59]. Te came 3 BIAMOBIAHMMHU TOMpPaBKaMHU CHPABEIJIUBO W ITOJ0 HAIAMIPHOT
HEBIEBHEHOCTI (HEBipH B T€, IO MHIATBEPIKYEThCS 00’ €KTUBHUMHU JaHUMHU, U
HaMaraHHs CAaMOYCYHYTUCS BiJl OPUUHATTS  piuieHHs). [HTenekTyaiabHa
0e34eCHICTh, 3BUUKa BUSBISATU 0€3p03CyAHICTh a00 O€3MOpaIHICTh CTOCOBHO CBOIX
MEepPEeKOHaHb MPU3BOAUTH JO TMOCTIMHOTO PU3MKY NIANACTU MPUHANMHI ij
MOpaJibHYy BIJMOBIIAJIHICTh 32 HAJAMIPHY BIEBHEHICTh (Nepe-NepeKOHaHICTh) abo
HaJIMIpHY HEBIIEBHEHICTb.

VY ramysi crieniaibHUX 3HaHb Ta 1HTEJNEKTyalbHOI Mpaill HOBITHI TEHACHI]
JeaKTyani3auli KaTeropii ICTHHM ¥ BIIMOBH BiJ1 i1 OIIYKY SIK OCHOBHOI'O 3aBJIaHHS
JOCIITHUIBKOT MiSUTBHOCTI MOXXHAa BHOKPEMUTH B TMPUHAWMHI TpU MOJENI,
yocOOJIeH1 aBTOpaMu, 3raflyBaHUMU Ha MOYaTKy M1APO3ALTY.

1. C.Criu Oynye CBOIO KOHIIEMIIIIO «3PEUEHHSI ICTUHM» Ha ITHOPYBaHHI
BHYTPIIIHBOTO 3B’ 513Ky MIK MOHSITTAMHM BipH Ta ICTHUHH, 1 HEAJAEKBATHO KOHCTPYIOE
VSABICHHS TIpO BIPY SK «CTaH pPO3YyMY, SKUW TPAHCIOHYETHCS 3aB/SKU
1HTeprpeTaliiHii (yHKIT CBIIOMOCTI B IEBHE TBEPKEHHS», IO MICTUTHCA,
00pa3HO Ka)Xy4H, B T'OJIOBI JIIOJIMHU Ha BIAMOBIAHIN mojuill B Tell «BipyBaHHD.
Take OaueHHs CIOHYKA€ HOro po3BUBAaTU XUOHY 171€10, 3T1IHO 3 SIKOIO ICTHHA MOXKE
OyTu NpuBaOIMBOIO JUIsl BIPYHOYOIrO JIMIIE y BUIAJKY, KOJIM BOHA MAa€ peasibHy
BHYTPIIIHIO I[IHHICTh 200 LIHHICTh IHCTPYMEHTaNbHy. Ha 11i#i mijicTaBi BiH 3BOJIUTH
IUTyTaHy KOHCTPYKILiO, IO CKJIAJAE€THCS 3 ABOX BOYEBU/Ib HEJOTTYHUX BUCHOBKIB:
MO-TepIlie, OCKUIbKU ICTHHA — 1€ JIMIIE OJHA 3 BEJIUKOTO CIEKTpa BU3HAUECHHX
Cy0’€KTOM CEMaHTUYHUX BJIACTUBOCTEW PEUEHHS, BOHA HE MAa€ BHYTPIIIHBO-
KOHCTPYKTUBHOI IIHHOCTI; MO-JIPyTe, OCKUIBKA MOXHa CIIOCTEpIraTh CUTYyallii, B
AKUX MaTu (GaiblIMBl MEPEKOHAHHS Kpallle, HDK MaTU ICTUHHI, ICTUHA HE Ma€ i
IHCTpYMEHTaIbHOI iHHOCTI [247, p. 101].

2. . Xin JneMOHCTpye IHIIY MOJAENb XUOHOTO MIAXOMYy JI0 PO3YMIHHS
BAXJIMBOCTI KaTeropii icTMHU. BoHa cmpaBenauMBO 3ayBaxkye, IO HE KOXHE
ICTUHHE TBEPJIKEHHsI BapTe TOro, abu KMOro 3HATH; BIPHO MiJAMIYEHO TaKOX 1 Te,

[0 1HTENEKTyallbHa YECHICTb, SIK 1 MYXHICTb, MOX€ OYTH KOPHUCHOIO MpH
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3M1MCHEHHI OyJb-IKUX MPOEKTIB — K MOPaJIbHO BUIIPABAAHUX, TaK 1 MOPAIBHO
CYMHIBHUX; HE BHKJIMKA€ 3alepeueHb 1 TPeTs Te3a — IO BU3HAYUTU MPEIMET
1HTEepecy JAOCIiJIHMKAa O3Hauya€ BIAMOBICTM Ha MUTAHHS MpPO Te, MO BIH
nociaimkyBatume. HaBiTh 1i BUCHOBOK PO Te, 10 HE iCHYe OOruHi Ha iM’s IcTuHa,
Ha SIKy IOBHHHI MOJUTHUCS aKaJEeMiyHl TMpaliBHUKU, € JOCUTh TMPaBIUBUM.
[Ipobiiema He B TOMy, 1O Il Te3a € XWOHOW, a B TOMY, IO 3 HEl BUILIUBAE
HEOOX1HICTh BIJIMOBH BiJl ICTUHH, SKIIO MU 3alliKaBJIeHI B TOMY, III00 BOHA Malia
3HAUEHHA: 1HCTPYMEHTaJbHA LIHHICTh IHTEJNEKTYaJIbHOI YECHOCTI HE NOTpelye,
o0 icTuHa y BCii CBOill MOBHOTI Oyja BapTa 3HaHHS, a MOpajbHa IIHHICTH
IHTENIEKTYaJIbHOI YECHOCTI He MOoTpedye, abu BoHaA Oyja PHCOI0 XapakTepy,
3IaTHOIO CIYTYBaTH JIMIIE AOOPUM HamipaM; 3pEHITO0 B MIATEKCTI 3aKIaJa€ThCA
TBEPJUKEHHS MPO TE, 10 BMIHHS LIHYBAaTU 1HTEJIEKTYaJIbHY YECHICTh € HE OLIbII
HDXK p13HOBUI0M MapHOBipcTBa [189, p. 108].

3. P.Popri Oinbm HX BIABEPTO CTBEPIXKYE, IO B HOro OadyeHH1
IHTEJEKTyallbHa 1CTOPIS 3ax1AHOI LMBLIIZALIi € CIpOOOI0 3aMIHUTU JHOOOB’IO /10
ICTUHH BTpayeHy Jro00B a0 Oora [234, p. 22]. BiH HaneXuUTh CKOpillIe J0 TUX, XTO
B3araji 3amnepeuye MOHSTTS €JUHO1 ICTUHM, MPOMOHYIOYM HATOMICTh KOHIIETIIIIO
IUTIOPAibHOI ICTHHU a00 0araThoxX ICTHH. SIKIO MiJ IIMM MA€ThCs Ha yBasi, IIO
pi3Hi, ane 3iCTaBHi, CyMiCHI () OpPMU OMHUCY PEATBHOCTI MOXYTh OyTH OJHAKOBO
ICTUHHUMU, 1€ HE OUIBII HIXK TPIOI3M; SIKIIO K IMIJ UM CJI1J1 pO3yMITH, 1110 MOXKYTh
OyTH OJIHAKOBO ICTUHHUMU PI3HI W HECYMICHI (JOPMH OMHUCY PEATbHOCTI, TO TaKe
tBepkeHHs C. Xaak BBa)kae TaBTOJIOTIYHO XHMOHUM. bimbin BiporigHo, 110
P. PopTi He 30BCIM aJeKBaTHO TMepeJaB 3MICT TBEPIKEHHS MPO 1CHYBaHHS
0aratbo0X B3a€EMHO HECYMICHUX ICTUHHICHUX TBepkeHb [158, p. 59].

Y migxoxi P.PopTi HeBaxxko po3mi3HATH 3B’SI30K 13 BCIOJUCYIIOW U
HEBMUPYIOIO codicThkoro. Te, Mo cnpuilMaeThes SIK ICTUHA, YacTO HE € 1ICTUHOIO,
a HECYMICH1 ICTUHHICHI TBEPJI)KEHHSI YaCTO BMOTHBOBAHI CyNEPEWINBUMU OJIUH 0
OJIHOTO 1HTepecamMu. AJie 3 [bOrO HE BHIUIMBAE, IO HECYMICHI 1CTHHHICHI
TBEP/I>KEHHS MOXKYTh OyTH PIBHOIO MIPOIO ICTUHHUMHM a00 1110 BU3HATH TE€ YU 1HIIIE

TBEP/P)KEHHSI ICTUHHHM — II€ He OUIbIl HIXK PI3HOBUJ PUTOpUYHOI (Pirypu ado
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«po3MoBa 3 mo3uilii cuiiny. Lle octanHe XMOHE TOT1YHE BUBEJICHHS, K 1 BUBEICHHS
3 BIPHOI MOCHJIKH MPO T€, 1110 HE BC1 HAYEOTO OUYEeBUHI (PAKTH HACTIPABJIl € JIIICHO
oueBUIHUMU a00 ¢akTaMu, XMOHOrO BHCHOBKY, IO CaMe€ MPHUIIYIIEHHS PO
MOXJIMBICTh ICHYBaHHS OYE€BUIHUX (PAKTIB € JUIIE 1[€OJOTIYHOI 3yMOBJIEHOIO
MOJTYJIOI0 CBIJOMOCTI, IPYHTY€TbCSI BUKIIOYHO Ha CO(MICTUYHIN MiJMIHI MOHSATTS
ICTUHHM TUM, IO 3/1a€ThCSl ICTUHHUM, MO3IpHOI0 1cTUHOWO [169, p. 558]. ATpudyT
ICTUHHOCT1 3aCTOCOBYETHCSI JI0 TBEPJKEHb, MIOJI0 SIKMX ICHY€ KOHCEHCYC IPOCTO
TOMY, 110 B pa3l, SKII0 MU MaEMO OJHAKOBY OIIIHKY MEBHOIO TBEPKEHHS, 1€
TBEP/PKCHHSI € ICTUHHUM. AJle K MH MOXEMO JaTH OJHaKOBY, KOHCEHCYCHY,
OI[IHKY TBEPKEHHS, sIKe€ HE € ICTUHHUM. OTXe, «ICTUHA» HE € CIIOBOM, SIKE
MPaBUJIBHO 3aCTOCOBYETHCS IIOAO0 BCIX TBEPKEHb a00 JIMIIE 10 TUX, IIOJ0 SKUX
MM JIMIIUTK 3TOH, 1, 3BUYAWHO XK, *KOJAHA 1eHTU(DIKAIlIS TIEBHOTO TBEPHKCHHS 5K
«ICTUHHOT'0» HE O3HAuae, 10 1€ TBEPAXKEHHS, II[0/I0 IKOTO MU JINAIIIN 3TOIH.

Tyt 3HOBYy Bapto Oyno O 3rajgatu [a00pe BIIOMY XapaKTEPUCTUKY
nceBaoHayku, chopmynboBany Y. [lipcoM: «ItoiuHAa BTpadae MOHSTTS ICTUHHU U
pO3yMy... 1 MOYMHAE BBAXKATH MUCIICHHS MEPEBAXKHO JEKOPATUBHOIO CHPABO0. Sk
HACHIAOK... 3BUYAlHO, IIBHUJIKE MOTIPIICHHS IHTEIEKTYyaJIbHUX MOXKIMBOCTE»
[158, p. 60]. C. Xaak mepekoHaHa, 110 II€H MPOIEC IHTENEKTyalbHOI Aerpajarii
Hapa3i HaOyBae karacTpoiunux MacmtabiB 1 TemmiB. [ligirHana mia
3alUIAaHOBAHUM  3a3Jajleriib  pe3yJbTar MapagurMa MuUcieHHd y  (opwmi
«JIOCTIKEHBbY, MPOIIaueHNX a00 1HAKIIE CTUMYJbOBAHUX JIEPKaBHUMU OpraHaMu
Yy KOpPMOpalisiMU, 3alliKaBICHUMHU Y BUTIJHUX /JIS HUX BHUCHOBKax, aldo X
YMOTHUBOBAHUX TMOJITUYHUMH, TAPTIMHUMHU TEPEKOHAHHSAMH, TaK caMoO SK 1
(anplKBl TOCTIKEHHS 3apaJi CaMOPEKJIaMU, «HAyKOB1» JIMIIE 332 30BHIIIHIMH,
dhopMaIbHUMHM O3HAaKaMM, CTalld MaJi0 HE 3arajbHUM sBHUIIEM. UuMm Oiiblie I
KapTHHA PO3KPUBAETHCS CYCIUIbHIN CB1IOMOCTI, TUM MEHIIE BipU 3aJIMIIAETHCS B
Te, 10 OyIb-1110 B3araji Mo)Ke 30epiraTi 0O3HaKd ICTUHHOCTI, a 3 MaJiHHIM BIpH B
ICTUHY 3MEHIIYEThCSI M Oa)kaHHS BXXMBATH TakKi CJIOBA, K «ICTHHA», «IPaBIay,
«paKT», «00’EKTUBHICTBY, «JIOCIIIKEHHS» 0€3 JanoK, TOOTO B MPaBIUBOMY CEHCI

LUX CJIIB, & Cy4acHI MO-IMOCTMOJEPHICTCHKOMY HaJalllTOBaHI aBTOPU Ha KLITAJT
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C. Criva, . Xim, P. PopTi Ta iHIIUX JOBIATH Il COIiajdbHI HACTPOi, aje HE Ha
CJIOBAaX, a, TAK OM MOBUTH, «Ha Jy>KKax» (Ha AyXKax, y sKI 3aMUKalOThCS TPaBAUBI
3HAQYE€HHS CJIIB) 1 MPOTOJONIYIOTh, IO MparHeHHs ICTUHU € HIYUM 1HIIUM, SIK
3a0000HOM, 1 POOJSATH yce MOXKJIMBE, a0u MpoOsieMaTUKa ICTUHU 3aryoOusacs B
0apBUCTOMY CHEKTPl PI3HOMAHITHUX IHTEJIEKTyaJlbHUX IrOp IMCEBAOHAYKOBOTO
xapakrepy. SKIo MepeHecT: TaKy emicTEMOJIOTIYHO-THOCEOJIOTIUHY Hapajgurmy 3i
chepu ¢inocodcbkoi TPoOIEMATUKN ICTUHH B IUIONIMHY MPABOBOTO BU3HAYEHHS
[bOrO0 TMOHATTS 1 TOTO, IO II€ MOHATTS BIAOOpaXKye, JHUIIUTHCS Xi0a IO
noBepHyTucs B 4dacu CosioMOHa ab0 TpeubKux «MyAperiB» no0diiocodcbKoro
nepioy KyJbTypH; MOXJIHMBO, 32 HABHOCTI JOCTAaTHHOI KIJIbKOCTI CONOMOHIB a00
CononiB 1e Oyno O TUIbBKM Ha Kpalle, aje B HHUHINIHIA COILIOKYJIbTYpPHIN Ta
MIPaBOBI1il peaIbHOCTI TaKUM 3aKJIMK OyB OM HE OUIBII HIXK COPICTUYHUM BUBEPTOM.
[Ticns Takoro aHaMHe3y CYCHUIbHO-XBOPOOJMBOIO CTaHy JeakTyaii3auii
enicremotioriudoi mpobsematuku C. Xaak mnOpornoHye HauyeOTO MPOCTUH, ale
HEJIETKUM B IMILJIEMEHTAIlli 3 OISy Ha peajii ChbOTOJEHHS PElenT Mo30aBIeHHS
CUMIITOMIB €MICTEMOJIOTIUHOI 3HEBIpHU: 3ac000M, 100 yOepertucs BiJl (aablIuBUX
JOCJII/IKEHb Ta IMITAI[IHHOI IPU HABKOJIO ICTHHH, a TAKOXK BiJ MOPOIKYBaHOT HUMHU
BTpaTH BIEBHEHOCTI Yy BaXKJIMBOCTI IHTEJIEKTYaJbHOI YECHOCTI, MOX€ OyTu
3a0e3meYeHHs] SKOMOora OUTBINOT KIJIBKOCTI YECHMX, CIPaBXHIX MOCIIKEHb 1
noBara J10 IMIUTIHIATHO 3aKJIAJ€HOTO B HHUX IMIEpPATUBY CIIAyBaHHSA (akTam 1
CIpaBXHbOi, HE CO(ICTHMYHOI, apryMeHTalli y BCIX Taly3iX 3HaHHS — TOYHHX
HayKaX, NOPUPOJHUYUX JNHUCIUIUIIHAX, ICTOPUYHUX JOCTIKEHHSX, CYyJIOBHX
po3cnigyBaHHSIX 1 HaBiTh (inocoderkux auckypcax. C. Xaak crhemiaibHO
HAaroJIOUIye Ha CJOBI «HaBITh», KOJU HAeThca mpo (inocodyBaHHS, OUEBUIHO, 3
OrJIsiAy Ha TPEHAM «BUIBHOAYMCTBa» B CyYacHIM MOCTHEKIACUYHIN (uiocodii, sike
B MIEPCHEKTUBI MOXKE JOXOJUTH O «MapHOAYMCTBa» a0o0 X «Oe31yMCTBay, 1110, Ha
il AyMKy, € TpoCTO BapiaHTOM cIHpodaHOBaHOI «Tpu B Oicep» y Mapaaurmi
«MUCJIEHHS 3aJJI1 MHUCJICHHS», 5IKa, NIEBHA P14, aOCOJIOTHO CyMHEepeduTh nadocy
MParMaTUCTChKOI Piocodii 3 11 MPUB’SI3aHICTIO A0 KUTTEBUX MOTPEO 1 MOpaIBHO-

€TUYHOT TPOOJIEMATHUKHU.
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Cnin 3BepHYTH yBary Ha Te, IO JOCHiAHMI, Oyayudud ¢iutocopom 3a
CIELIAJIBHICTIO Ta MOKJIWKAHHSAM, BBAXKA€ 332 HEOOXiJHE BIAHOBUTU «MOpaJbHUMN
KOJIEKC ICTUHU» caMme y cdepl TOUHUX HayK (Sciences), OCKIIbKH, MO-MIEPIIE, BOHU
3 iX eMIipu3MoM 1 GopMaTbHUMH IITYYHUMH MOBHHMMU 3acobamu (ikcarii a3 i
pe3yAbTaTIB JAOCHIIHUIIBKOTO MPOIECY MalTh OUIbllle 00’ €KTUBHUX MiJCTAB JJIS
BIIPOKEHHSI CIIPaBXKHbOI JOCHITHUIIBKOI €TUKH, a, o-Apyre, Tomy, mo Y. [lipc
HEOJHOPA30BO MOB’A3yBaB KPUTEPIi CIPaBXHLOTO TOCTIIKEHHS 1 HEHAPOOHOTO
MparHeHHs ICTUHU 3 TUM, 10 BiH Ha3MBaB «HAYKOBOKO YCTaHOBKOWO» [158, p. 61],
Marouy Ha yBa3l, IO pid HE B TiM, IO BCi a00 BHKIIOYHO HAYKOBLI KEPYIOTHCA
LI€0 HAYKOBOIO YCTAaHOBKOIO, a B TOMY, L0 JIMIIE TaKa YCTAaHOBKAa 3/1aTHa
YMOKJIMBUTH MO-CIPAaBKHbOMY HAYKOBE JOCIHIJIKEHHS B OyIb-sKiil cpepi 3HAHHS.
C. Xaak Haranmye, 1o 1edl HaWBUAATHIIMN, 3a 1i CJIOBAMH aMEpPUKAHCHKUU
¢dutocod 1 JIOTIK OTpUMAaB CleliadbHy MPUPOJHUYY OCBITY 1 CTyHiHb Marictpa 3
xiMii 1 3aBxau OyB He jumie ¢imocodoM, JIOTIKOM Ta MaTEMaTUKOM, aje U
MPaKTUKYIOUUM Tpupojo3HaBieM. OCKUIBKM POJIOHAYAIbHUKIB MparMaTu3My
Y. Ilipca, VY. Hxeiimca, O.B. Xonmca C. Xaak penpe3eHTye SIK «TiraHTiB», Ha
eyl KOTPUX BOHA CIHPAEThCs, 1100 BUOYAyBaTH CBOK  KOHIEMIIIO
HEOKJIACUYHOTO MparMaTu3My, MOPOJIUTbHHH 3B’S30K MiX (hi1ocodi€ero Ta HAYKOIO,
[0 CIIOCTEPIraeThCsl B KIACHUYHOMY TIparMaTu3Mi, T€HETHUYHO MepeNaeThes 1
normsinam  C. Xaak SK Cy4aCHOTO aJBOKaTa MNparMaTUCTChKoOi Qinocodcrkoi
napagurMu. Aje siKk JIOCTEMEHHO PO3YMITH MOHSITTS 1HTENEKTYaJIbHOI Y€CHOCTI Ta
YU Take BXK€ BOHO HEOOXigHE g 3a0e3MeuYeHHs] YCIIIIHOCTI JOCIIIHUIIBKUX
nporieciB?

IMnepaTuB IHTENEKTyaabHOI YECHOCTI — YECHOTA, IO aHMIIMCHKOIO MOBOIO
opuriHanbHUX TeKcTiB C. Xaak mepenaeTbcsi clIoBOM infegrity. CiiJl 3ayBaKUTH,
10 aHJIINCBKE CIIOBO integrity JOCUThH O0araTo3HA4yHe M, OKPIM YE€CHOCT1, YECHOTH,
IIHOTH, MOK€ O3HauaTh W 37e0UIBIIOr0 O3HA4Ya€ MUIICHICTh, 3aBEPIICHICTH 1
JOBEPILIEHICTh. AJie IIOA0 HAayKH Takl emiTeTH W TUM Oulbllle BU3HAYEHHS
3aCTOCOBYBAaTH HEMOXJIMBO, OCKUIbKM BiJI HayKM HEMOXJIMBO BHUMAaratu, Moo

JOCIITHUIBKUI TIpollec Y Hii OyB OCTATOYHO 3aBEpILICHUM, 00 yCl MOXKIIHUBI
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MUTAHHS HAYKOBOTO XapakTepy 3HAWIUIM CBOIO BIJMOBiAbL a00 1100 y HiM He Oyi0
KOJHUX MTOMUJIOK, KOJIHOI HEICTUHHOCTI UM MIEBHOTO «IIO3UTUBHOIO 3HAHHSY, SIKE
3roJIOM HE BUSIBWIIOCH OM XMOHMM. Tak caMO HEMOKJIMBO BUCYBATH IIOJI0 HAYKH
BUMOTH IIUTICHOCTI B C€HCl YHi(iKOBaHOCTi, 0a HaBITh 3/IaTHOCTI A0 YHidiKaIii
3HaHHA B aMOITHOMY 3 (UI0CO(ChKOI TOYKH 30pYy CEHCI CTapoi MporpaMu
«E€nanocti Hayku» Ha mifcrtaBi 3akoHiB (pyHmameHTanbHOl (izuku [180, p. 104].
BaxuuBe iHIle: HayKa, HE3BAXKAIOYM Ha Te€, 10 B HIM 3aKjajieHl MOKJIUBOCTI
NOMUNIOK (¢hannibinizm), 3MaTHA TaKOXX KOPUTYBATH CKOEH1 paHIllle MOMUIKU U
YJOCKOHATIOBATH BUCIIOBIICHI paHIll 1/1€1 3aBASIKU HAAXOIKEHHIO HOBO1 (PaKTUYHO1
iH(opMailii, po3poOili HOBUX KOHIEMIIHN 1 (POPMYIJIIOBAHHIO HOBUX MPUITYIIEHb, 1,
10, MOXJIMBO, HAWBAXKIIUBIIIE, 3 PI3HUX JHKEPENl 3HAHHSA, TOK Ha MEPIIUN IJIaH
BUXOJUTh HE TMOTEHIan YHidikaili, a MOTeHLiaJl IHTerpaiii HaykH, 30KpeMa
MDKJIUCIUIUTIHAPHOTO XapakTepy. [leBHa piv, mpoiiec iHTerpallii ColliaIbHUX HayK
13 IPUPOAHUYNMU 3HAXOAUTHCA JIUIIE HA CaMHUX MOYaTKAaX, ajie 3/1a€ThCsl HE JIUIIIE
OakaHuM, aje ¥ OOTPYHTOBAHUM MPUIYIIEHHSAM, 3TAHO 3 SKUM BPEILITI-PEIIT MU
CIIPOMOKEMOCH OCSITHYTH, SIK OPIEHTUPU COIIOKYJIBTYPHOTO MOXOKEHHs (MOBa,
BIpyBaHHs, MOTHBaLli, L1Jl, YYUMHKH TOLIO) HAKIAJAIOThCS Ha KOHTYpPHY Mary
CBIJIOILITB MPUPOJHUYMX HAYK — BIJl MEXAHIKH, XIM1i, TEHETUKH 10 HeWpoQi310J10Tii
[160, ch. 6]. Ane, HackiJIbKK O BaXXKJIMBUMH ¥ I[IKABUMHU HE OyJIM 11 ACHEKTH AJIs
OLIIHKU €IMICTEMOJIOTIYHOr0 MOTEHLIAy CyYaCHOI CUCTEMH HayKOBOT'O 3HAHHS, HE
MEHII BaXJIUBUM € MUTAHHS MPO IUTICHICTh SK YECHICTh, HE3AIIIMOBAHICTh, 5K
CyBOpE JOTPUMAaHHS I[IHHOCTEH, OCOOJMBO B KOHTEKCTI I1HCTUTYI[IOHAJI3aIli
IIHHOCTEH CI[IEHTU3MY, iX, TaK O MOBUTHU, «3MUPIILYBaHHS», IEPEBEACHHS 3 PIBHSA
MOpaJIbHOTO aOCOJIOTY Ha OO €KTUBHO PEISATHUBICTCHKUM PIBEHb COIlaJIbHO-
AHTPOMOJIOTTYHOI MPUPOIH.

Cuctema IIHHOCTEW HayKW, 3BUYANHO, JMEIIO BIAPIZHAETHCS BIJ CBOIX
BIIMOBIAHUKIB B 1HIIMX cdepax KyIbTypu. SIKIIO AJIsI MUTILS HAUTOJIOBHIIIOO
O3HaKOI MOTo BIPHOCTI MPUHIIMIIAM CBOTO 3aHATTS OyJ]€ BIAMOBIAHICTH MEBHUM
€CTETUYHUM KPUTEPIsIM 1 3JaTHICTh O BUPOOJEHHS XYMOXHIX I[IHHOCTEW, a s

MOJITUKA, HANPUKIAA, AacleKTH 3arajbHOTO MOPAJIbHOTO  Xapakrepy W
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HEMAKYNHOCTI (IO B CyMml JalOThb HEKOPYMIIOBAaHICTb), TO JUIsi HAyKOBIIS,
JOCJI1THUKA, MUCJIUTES TPU 30€pEKEHHI aKTyaJIbHOCTI BUIIICHABEICHUX KPUTEPIiB
Ha MEpIIMI TUIAaH BUCTYNAIOTh enicmemono2iyni IIHHOCTI, OCKUIBKH CIpPaBOIO MU
MOKJIMKAHHAM JIOCTIHUKA € TepPEeJOBCIM IMOIIyK ICTUHM a0o BIAMOBiIEH Ha
NMUTaHHS icTUHHICHOT Tipupoau [8; 9; 10, c. 63—78; 11]. IleBHa piy, goCHiIKEHHS
MOK€ BUSBIISITU €CTETUYHY I[IHHICTh, & €CTETUYHHI acCIEeKT HAayKh MOKE€ 1HOJI
MaTH THoceoJioriune 3HaueHHs [160, p.144, a Takox: 31, c. 204-214], a Tak camo
YCBIIOMJICHHSI MOPaJIbHOI CTOPOHU HAYKOBOTO Mpolecy W cam (hakT BiAJIaHOCTI
€MICTEeMOJIOTIYHUM I[IHHOCTSIM Ma€ €TUYHUU mepenoBciM BuMip [182, p. 9-29];
OJIHAK 1 €CTeTUYHa MpUBAOIUBICTh, 1 MOpajbHAa MNPUUHATHICTH NPOQPECIHHOI
MOBEIHKH JIOCHIITHUKA HE € aH1 HEOOX1HO0, aHl IOCTaTHOK YMOBOIO ISl YCHIXY
HayKOBOTO JOCIIKEHHS.

Kit04oBi emnicTeMoIoriyHl IIHHOCTI COPsIMOBaHI Ha MpoOJieMH BUSBJICHHS
ICTUHM W OTPUMAaHHS 3HaHHS, TOX OyIb-SKUWA JOCIIAHUK 3a3BHYail MOYMHAE 31
3BEpHEHOTO JI0 cebe M mpeameTra IOCTIDKCHHS MUTaHHS MPOo TE, IO 1 K MOXE
MOSICHUTH TOW 4YM IHIIUW TPUPOJHHUM ab0 COLIOKYJIbTYpHUM (HDEHOMEH, MOTIM
BHCJIOBIIIOE OUIBII-MEHIIT KOMIIETEHTH1 MPUITYIIEHHS ¥ OLIHIOE, K I[1 MPUITYIIIEHHS
CYMIpHI 3 HasBHOIO (PAKTOJIOTIYHOIO 0a3010 1 SIK MOXHA PO3UIUPUTH BIJMOBIAHY
(daxTosioriyny 6a3y [ HAAIMHIIIOTO MIATBEPIKEHHS CBOIX MPUNYIIEHb. AJle NpU
bOMY JIOCHITHUK 3000B’s3aHUN OpaTu 10 yBaru He Jnuiie (QakTH, Kl BIH caMm
3100yB, a i iHQopMmaIlito, OTpUMaHy IHIIMMH, SKIIO BOHA MAa€ BIJHOIIEHHS O
npo0JieMH, 1[0 BUBYAETHCS, a TAKOX BIJCTEKYBATU HE JIUIIE T€, HACKIIBLKU B0
KO>KHE HOBE MPUIMYIIECHHS CIPUSE PO3YMIHHIO TOTO UM 1HIIOTO (DeHOMEHA, aje i sk
BOHO Y3TOJUKYETHCS 3 YXKE€ YCTAJICHHMMHU MIiAXOJaMU Ta TEOpisMH, IO HaOyIH
CTaTyCy HayKOBOi mapaaurmu [73, c. 22, 97]. OckinbKU HUHIIIHS HayKa BXKe JJABHO
NepeTBOpUiIacs Ha CKJIaJHE SIBUIIE, ITMOOKO BKOPIHEHE HE JIUIIE B CBOiM icTOpii,
aje 1 y coiiymi 3 yCIM po3MaiTTsIM YHMHHHKIB, [0 B HbOMY JIIFOTh 1 BIUIMBAIOTh HA
OyJib-SIK1 TIPOLIECH, THOCEOJIOT1YHI HIIHHOCTI CIHPAIOTHCS HE JIUIle Ha BHYTPIIIIHI,
00’€KTHBHI BHMOTM JOCIIJIHULBKOTO MPOLECY, CHPSIMOBAHOTO Ha MOIIYK,

OTpUMaHHS ¥ 1HTeprperallifo ¢akTiB, aje ¥ Ha JBa TICHO B3a€EMOIOB’SI3aHUX
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MOHATh, JOTUYHUX JO OIIHKK BinHaiiaeHux ¢akTiB, ski C. Xaak NOponoHye
Ha3BaTU «YECHICTIO», «IOPSIHICTION (honesty) 1 «KOOMEPAIEY, «CHIIBHUM
KopuctyBaHHsIM» (sharing) [180, p. 106].

YecHICTh y IbOMY KOHTEKCTI CIIiJT PO3YyMITH SIK ITOBary A0 (pakTiB, CBIIYEHb 1
HEOOX1THO PO3TJISJATH K SIKICTh, 1[0 BUSBISIETBCA Y CTOCYHKAxX 13 caMUM COOOIO0
Ta 3 IHIMMHU. ByTn yecHUM 13 coOOK0 O3Ha4Ya€ YHHUKATH MAaCTOK CAMOOMAaHH — SIK
[0JI0 TOTO, /O SIKUX BHUCHOBKIB MIAIITOBXYIOTh HasiBHI (paKTH, TakK 1 LIOJ0
HassBHOCTI TUX (DaKTIB, sIKI MOTPIOHO BPaxOBYBaTH B3arajl Ta BUKOPUCTOBYBATH
JUisi MOOYyAOBM THUX YM IHIIUX BUCHOBKIB. ByTH YeCHUM 3 1HIIMMH BOYEBH]Ib
O3Haya€ MOpajibHy HENPUUHATHICTh MPEJICTABICHHS Ha CyJ  3araiy
c(aOpuUKOBaHUX, TOYACTH MIAIrHAHUX a00 pEeayKOBaHUX [JaHMX, a TaKOX
BKJIIOYEHHSI y CBOi CBIJYEHHS MOBHOTO 00cAry iHQopmMmaiii npo Oyab-ski
o0OCTaBMHM, WIO0O € JOTUYHUMH [JI0 CIpPaBH, y TOMY 4YHUCJIl HEHABMUCHI
CIIOCTEPEKEHHS, CYMHIBH, CaMO3alepewInBl MPOMDKHI BHUCHOBKH  TONIO.
XapakTepHo, 10 NpaKTHUKa 3aMOBYYBaHHS (akTiB, Opak KOMYyHIKaliiHOI
KyJbTYpU I HETOTOBHICThH AUIATUCA 3100yTKamu, 1o, Ha AyMKy C. Xaak, 4acrto €
aroHaJbHOK FOHMTBOIO 33 MPECTUKEM 1 PEMyTALI€I0 B Till UM 1HIIIN ramy31 3HaHHS
[180, p. 106], BusABIsAETHCA 130MOP(PHOIO MNPAKTUI OCOOJIMBOTO CTaBIEHHS [0
CBIIYCHb Y KOHTEKCTI MPABOBUX IMPOIECIB, KOJM 3aBJAHHIO BUSBICHHS 1CTUHU
cymnepedarb MOTHBAlll MNPECTHXKY JepkaBu a00 BEIUKUX KOpIOpalliid, TICHO
OB’ A3aHUX 3 OpraHaMu Jep>KaBHOI BIIAJIH.

Oco0nuBOi yBaru BapTe NUTAaHHS B3a€MO/IIi HAYKH SIK CYCIUIBHOI IHCTUTYLI]
3 1HIIMMH COIIIOKYJIBTYPHUMHU CTPYKTypaMH. 3BHYAWHO, HayKa HE MOXKe
3aJIUIIATHCS B TO3UIII «0amTH 31 CIOHSYOI KICTKH», IT030aBJICHOI 3B’S3KIB 13
HaBKOJIMIITHIM CBITOM 1 0€3CTOPOHHBOI /10 CyCHUTBHUX MOTPEO 1 3aMUTIB, aje CIij
paxyBaTHUCs 3 THUM, 110 HAYKOBa JISJIbHICTH, OCOOJMBO SIKIIIO BOHA MOE MPUHECTH
BaroMi NpuOyTKH, TaK CaMo SIK 1 TpaBOBa MOBEJIHKA, OCOOJIMBO SKIIIO BOHA 3/1aTHA
BaroMo BIUIMBATH HA PO3MOJLI TaKUX NPUOYTKIB, CTAIOTh OCOOJIIMBO BPa3IUBUMU, 1
HallHeOe3MeyHI 3arpo3d LUIICHOCTI HAayKH, MpaBa Ta HAyKH IpaBa MOXYTb

BUHUKATH 4Yepe3 BTPYUYaHHs B iXH1 crenu@iyHi BHYTPIIIHI TPOLECU HECYMICHHX
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IIHHOCTEW Ti€l 4K 1HIIOI OUIbIIOT 200 OUIBII BILUIMBOBOI COIAIbHOI CTPYKTYPH.
[leBH1 cormianbHi Ta KYyJbTYPHI CEpPEOBUINA MOXYTh OYyTH CHPUSTIUBUMH JIJIs
MPOBAKEHHS YECHOTO0 Ta HEYMEPEXKEHOr0 JOCTIHUIIBKOTO MPOIeCy, 1HII Tak
Yy 1HAKIIE MEPEIIKOKATh CIIYBaHHIO KPUTEPISIM «He3alMaHOCTI» abo kK
30BCIM YHEMOXJIUBIIOIOTH JIOTPUMAHHS IIUX KPUTEpPIiB, SIK 1€ 4Yacto OyJo B
TEOKpPATUYHHUX 200 TOTANITAPHUX CYCIIbCTBAX.

AJte HaOUIBII 3arpo3u BUSABIISIOTHCS HABITh HE B 30BHIIIHHOMY MPSIMOMY
TUCKY COIlIaJIbHUX 1HTEPECIB Ta MOTPed, a y Mmpoleci MIHHICHOT KOMYHIKAIT MiX
UMM 1HTEpecaMu Ta moTpedamu 1 cy0’eKTaMu, AISUIbHICTh KOTPUX MOXKE BCTYIATH
B KOH(JIKT 13 30BHIIIHIM COLIOKYJIbTYPHUM a00 COLIOMOJITHYHUM KOHTEKCTOM.
C. Xaak HaBOOUTH CJIOBa OAHOTO 3 BHUAATHUX (PiIOCO]IB 1 TEOPETUKIB HAYKHU
MuHysnoro cromitrs M. [lomanpi, TIMOOKOro KpUTHUKA  MOPSIMOJIIHIMHOIO
THOCEOJIOTIYHOTO TO3UTUBI3MY, SIKMM Y CcBOill 3HaMeHMTii kHM31 «Hayka, Bipa Ta
CyCHUIBCTBO» TMHUCAB MNP0  «BIpY» SK BigAaHicTh (faith) mnpuHIMIAM
IHTENEeKTYaJIbHOI YECHOCTI ¥ moBaru 10 (akTiB 1 3ayBa)KyBaB, IO «B pa3si, AKIIO
KOKEH HAayKOBEllb LIOPAaHKy CTaBaTUMEe A0 poOOTH 3 HaMipoM pOOUTH BcCe
MOXJIMBE [JIsi TOro, 100 O€3KapHO MIaxparoBaTH 3apajlyd JOCATHEHHS TapHOI
MOCajJu, HEe ICHyBaTUME KOJHUX €()EKTUBHUX CTaHAAPTIB, 3a JOMOMOTOIO SIKUX I[IO
OMaHy MOXKHa Oysno O BHUKpPUTH», 1 BpeHITI-pemiT Ui Oe3KapHICTh,
0€3BIANOBIATBHICTG 1 OE€3YeCHICTh TMpU3BEIe JO0 TOro, IO «CIUIbHOTA
JOCIIIIHUKIB, 3 AKOI KOXXEH OyAe MIATH BHUKJIIOYHO 3 HAMIpOM JOTOJIUTH CBOIM
HAayKOBUM YIOJ00aHHSIM, 3aJIUIIATHCS B3araji 0e3 HayKOBUX YIOJ00aHb, SKUM
MoOxHa O0yno 6 moromkatu» [218, p. 40]. Cnix npuragat, MO KOO0 B [IUTOBAHIM
kU3l  [lomanbi  KputHKye 00 €KTUBICTCHKHI  (opMmani3M  MO3UTHUBIZMY,
MOCWJIAIOYHMCh HA «OCOOUCTICHUIM YMHHHUK» Y BUIJISAIl Cy0’ €KTUBHUX MMOMUJIOK, IO
MIITOYYIOTh MPUHIMIN OO’ €KTHUBHOCTI JOCHI/KEHHS, TO B MI3HININ KHHU31
«OcoOuCTICHE 3HaHHA: HA NUIAXY 10 MOCTKPUTHYHOI (Ppinocodii» BiH po3poOisie
MOCTIO3UTUBICTCHKY KOHIIEMIIII0 «OCOOMCTICHOTO 3HAHHS» SIK MPOJYKTUBHOIO
YUHHUKA MI3HABAJIBLHOTO MPOIleCy, aje 3a YMOBH JOTpUMaHHS (iIyl1apHOTO

MiJIX0/1Y, 3aCHOBAHOTO HE JIUIIIE HAa KOHBEHILIMHOMY MPUHIIUII, & i Ha AOBIP’1 MiXK
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y4aCHUKaMU IIi€] «THOCEOJIOTIYHOI KOHBEHII», a, KPIM TOTO — Ha «CTPYKTypax
BIIIaHOCTI» EMICTEMOJIOTIYHUM MPHUHIIUIAM, a HE eroiCTHYHUM MoTHBaMm [99, c.
312-326].

VY kontekcTi BcranoBieHHs C. Xaak mapaneneil y CTpyKTypi i xapakrtepi
HAayKOBOTO JIOCTIJKEHHS W PO3CHiAyBaHHS B MPABOBOMY CEHCi, a TAKOX pillyue
aKTyalli30BaHUX HEI TMPUHIUIIB 1HTEJEKTYyaldbHOI YECHOCTI OKPEMO Clij
pO3MISIHYTH  BaxkiauBe  crnoctepexkeHHss M. [lomansi 1010  «MexaHi3MIB
CaMOBIJIJIaHOCT1» Ha MPUKIAIl CYJIOBOrO pIlIEHHA Yy CIHpaBl, M0 HE Mala
MpELEICHTIB Y MUHYIIN npaBoBiid mpaktuili. CBoOoAa M1l cyaai 0OMexXyeThCs, 3a
[Tonanwi, cheporo TUX MOXIMBUX adbTEPHATUBHUX PIIIECHb, IO JOMYCKAIOTHCA
CTaTTSIMU ICHYIOUOI'O 3aKOHY, Y MEKax SKUX BiH 3000B’SI3aHMM yXBaJIUTU CBIU
ocobucticHuit mpucyn. OTxe, BUHUKAE CHUTYyallis, KOJIM CYIAs B MOIIyKax
CIIpaBEIIJIMBOrO BapiaHTa BHUPOKY Ma€ BUSIBUTHU BIJMOBIAHUN 3aKOH, SKUW 3a
MPUIYIIEHHAM ICHY€, XOoua W 3alMIIA€ThCsl JIOMOKH HEBIJOMUM, 1 SIKIIO CYAJS
npuiiMae pillieHHsl, BOHO OTPUMY€E CUITy MPELEJCHTHOrO0 MpaBa — HE MEHIIY, HIXK
yxe koaudikoBanuil 3akoH. [lapanokcanbHo, ane came TyT cepa MOKIUBOCTEH
BUIBHOTO BUOOPY CY1 3BYKY€EThCSI PAKTUYHO JIO HYJIsSl, CTUCHYTa paMKaMH HOTo
BJIACHOI Opi€HTaIlli Ha 3arajbHe, [0 MaHye HaJl HUM 3aBIsSKH HOro
BIIMOBIAANBHOCTI TMepell camMuM co0O0r, aje X y I[bOMYy U MOJsrae Horo
HE3AJIEKHICTh (BIJ 1HAMBIAYaJIbHO-OCOOUCTICHOT CyO’€KTHBHOCTI IHIIUX) — Y
30epeXeHH1 a0COJIIOTHOI BIPHOCTI IHTEpEcaM MPaBOCY /IS, U0 BUKIIOUAE OYy1b-SKY
CyO’€KTHUBHICTh HE3AJIEKHO BIJ TOTO, IPYHTYEThCS Il CyO €KTUBHICTh Ha CTpaxy,
yIepeHKEHOCTI 4M  3allikaBlIeHOCTi. XapakTepHo, mo I[lomansi xapaktepusye
npaBoCy s, sIK€ HaueOTO Mae OpIEHTYBAaTHCS Ha OE3MPUCTPACHICTh, SK
iHmeneKmyanvHy npucmpacms, 1 151 XapaKTEPUCTHUKA IIIKOM 30IraeThCcs 3
O0auennsim C. Xaak.

Hani M. Tlonanbi nmpoBOaUTH 30BCIM HE MeTadhOpPUUHE MOPIBHSIHHS MPOIIECY
HayKOBO-JIOCIAHOI AISUIBHOCTI 3 MPOILIECOM BHUHECEHHS HEMPOCTOrO CYJI0BOTO
pillIeHHs], sIKe 3aiBUN pa3 MIATBEPJKYE CIPABEAIUBICTh 3BOPOTHOTO 31CTaBICHHS

NpOLIECIB BUSBJIEHHA ICTUHH Yy TIPAaBOBOMY IMOJI 3 HAyKOBUM BIJKPUTTSM,
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3ayBaXKylUH, 1[0 KOHTPACT MDK CHPABXKHIM BIIKPUTTSIM y HaAyll 1 PyTUHHUM
JOCJIIDKEHHSIM Harajay€e KOHTPACT MIXK CYJOBUM PIIICHHSIM Y HETHUIOBIM CIpaBi i
(dhopMaTbHO-PYTUHHUM 3aCTOCYBAHHSIM 3aKOHOAABCTBa (IO BIJMOBIJIA€ 3arajioM
IUXOTOMIT «JayXy» Ta «OyKBM» Yy TIpaBOBUX Teopisix). B o00ox Bumankax
BIAMOBIJaNbHA 3a HOBALIlD 0c00a Ma€e y CBOEMY pO3MOPSIHKEHHI MIUPOKI
MO>KJIMBOCTI JJI1 BUOOPY, OCKUIIBKH il HE 0OMEXKYIOTh ME€BHI (PiKCOBaHI MpaBUIIa; B
000X BHUMNAJKaxX NpPUCTpacHUM, 3a cioBamu [lomaHpi, MOLIYK PpIIIEHHS, IO
pO3IIIAIaeThCA K MOTEHUIWHO ICHYIOYe, aje HEBIAOME, 3BYXKye cBOOOAY Aiil 1
3pEIITOI0 0OMEXYE ii 10 HyJis, BOJHOYAC MOPOKYIOUM 1HHOBAIMHUI MiAXi, TI0
MpETEeHyE Ha 3arajbHE BU3HAHHS, OCKUIBKHM TIMOTETUYHO BIAMOBIAAE 17€anaM
CIPABEAJIUBOCTI, a CYCIIIBCTBO MOTPeOye SK 11€alliB, TAK 1 MEXaHI3MIB YTIJICHHS
crpaBenauBocCTi. [IpuiiMaroun Taki pillieHHs, aKTUBHUM JOCIIIHUK, HAYKOBEIb Y1
MPaBHUK, MOCTIMHO PU3UKYE CBOIM MPOQECIMHUM CTATyCOM 1 pemyTalli€o, 1 came
el pU3MK sBisi€ cCOO0K HAWBIAMOBINANBHINIY CTOPOHY HOTO HisibHOCTI [99, c.
316-317].

Ax  O0auuMo, TOHATTS  IHTENEKTyaJlbHOI YECHOCTI  IIOB’si3aHE 3
BIIMOBIAANBHICTIO ¥ BOJHOYAC MHPUCTPACHICTIO BIJJAHOCTI, a BiAMOBIAAIBHICTH
MOCTIMHO MEXY€E€ 3 PHU3UKOM 1 TMPOTUCTOITH PYTUHI, 30KpEeMa pPyTHUHI
THOCEOJIOTTYHUX AJITOPUTMIB 1 MPOUEAyp. AJie IITICHICTh CYCHUILCTBA, IHTEPECH
SKOTO 3PEIITOI0 CTAlOTh TOJOBHUMH KPUTEPISIMH OILIHKH  JIOCIITHHUIIBKOI
JUSIIBHOCTI SIK COIIAJIbHOI CUCTEMH, € IUIICHICTIO HE B MOPAJIbHOMY BUMIpi, PO
mo Huuiocs y C. Xaak y KOHTEKCTI PO3MOBH IPO IHTENIEKTyalbHY YECHICTh, a
CKOpIllIE B TEXHIYHOMY CEHCI €JIEMEHTApHOIro camo30epexkeHHs OallaHcy
BHYTPIIIHBOTO  CEpPEJOBUINA, [  SKOTO  PYTUHHICTh  IMOBCSIKJIEHHOI
CaMOBIJITBOPIOBAHOCTI € BAXJIMBIIIOW 3a CMUIMBI ¥ TOTEHIIHHO HeOe3meuHi
HoBalll. OCKUIBKM 1HCTUTYILIOHANI3alisl BCiX cdep KyJIbTypu — K HayKOBO-
JIOCJIIIHOT, TaK 1 MPaBOBOi — HAOyBa€e Bce OUIBIIMX OOEPTIB 1 KPUCTAIZYETHCS BCE
OulbIIEe B CTPYKTYpH, 130MOp(dHI 013HECOBO-KOPIOPATUBHUM 1 OHOPOKpaTUYHUM
ctpyktypam (a C. Xaak HeOe3MiICTaBHO CTBEPXKYE, 110 OIOPOKpaTUYHA KYJIbTypa

€ BKpaﬁ HCCIPUATIIMBUM CCPCAOBHUIICM A IIPOBAIKCHHA iHTCJ’IeKTyaJ'IBHO'l'
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podotu [180, p.111]), 3aBmaHHs CHpaBXHHOTO 3A00yBaya ICTHHU 3 WOro
BHYTPIIIHBbOIO BIAMOBIJATBHICTIO W CHPSIMOBAHOI0 HA30BHI CMUIMUBICTIO CTa€ MO
CyTl Ha03a80amHAM, HE TPOCTO HAWUBHUIIMM MPIOPUTETOM, a YACTO-TYyCTO
HEJIOCSHKHUM  171ealioM.  BropokpatuuHe, aJaMIHICTpaTHUBHE, KOHCEpPBATHUBHE
MUCIICHHSI CIIUPAETHCS HA JIETKO KEPOBaHI, B3a€MO3aMiHHI SIKOCT1 Ta 3710HOCTI, a
cepilo3Ha 1HTeNEeKTyallbHa Mpalsi B MaTeMaTUYHUX, IPUPOJHUYHNX HAyKaxX, 1CTOPIi,
¢dutocodii, OpUCHOPYIEHII TOIIO 3a CaMOK  CBOE  MPUPOJIOID €
Hemepen0ayyBaHOO, I[OPUBYACTOK M moTpedye  TajmaHTy ¢ Tajaly,
OPHTIHATBLHOCTI, TTTMOMHM, BUHAX1JJIUBOCTI, TEPITIHHS, a01 3a0€3MeYnTH peaTbHUM
IHTENEeKTYaJIbHUI MPOTpec, 10 IPYHTYETHCS HA MPSIMO MPOTHIICIKHUX 3acajiaX, HIXK
KEepOBaHICTh, KOH(OpMI3M, B3aemo3aMmiHHICTH Tommio [175, p. 188-208]. Llei
KOH(QIIKT MDK BHMOIOK JOTPUMAaHHS 3acajJl «BHYTPIIIHbO-OCOOUCTICHOTO
00’€KTUBI3MY» («CIPaBEIJIMBOCTD» Y TMPABOBOMY BHUMIpl) 1 PEISITUBI3MOM
COLIIAJIbBHO-KOMYHIKAaTUBHUX TMPOLIECIB MK Cy0’€KTamMH IpaBa €, Ha JyMKY
C. Xaak, oJIHI€10 3 HAMBaXXIUBIMIKMX 1 HAllHArAIBHIIIUX MPOOJIEM, 0 MOTPEOYIOTh
pO3B’sI3aHHS  3apajd  pEAJbHUX TMEPCHEeKTUB  30aJlaHCOBAHOTO  PO3BUTKY

CYCIJIbCTBA.

3.2. IIpobsema CyMiCHOCTI NPHMHUMIY 3MarajbHOCTI B AaHIJIO-
aMepPUKAHCBhKIil mNpaBoBiii Tpaguuili 3 emicTeMOJIOTIYHMM iMIIEPATHBOM

C. Xaak

CyuacHi JOCHIIHUKM OpUTAHCHKOI Ta aMEPUKAHCHKOI MPABOBUX CHUCTEM
BI/I3HAYAIOTh TEHJCHIT 10 30JMXKEHHS TPaKTyBaHHsS MNpOoOJIEeMaTUKU MPaBOBOi
ICTUHHM B aHTJIOCAKCOHCBKIM TpaJuilii Ta KOHTUHEHTAJIbHIN MpaBOBiM mapaaurMi,
mo HaueOTO TMoOB’s3aHe 3 nepeOyBaHHsAM Benukoi bpuranii y ckmani
€porneiicekoro Coro3y Ta HEOOXIIHICTIO yHi(ikaimii mTpaBOBOrO AaCHEKTY
pEeryJIlOBaHHS CYCHUIBHUX BIAHOCHH; MPU IOMY JEIIO JAWUBHO AacCOIIOITHCS
MOHATTS. 00’€KTUBHOCTI Ta HEYNEPEIKEHOCTI «Ha MIJCTaBl 3aKOHY B IHTEpecax

CyCHUIbCTBA (A€pKaBM), HE 3aJIEKHO BiJ BOJEBUSABICHHS cTopin» [41, c. 119, 120;
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70, c. 48—49] (AuBHO, OCKUIBKH CaMa HasIBHICTh «IHTEPECIB JI€P>KaBW» CTABUTH ITi]l
CyMHIB  MOXJIHUBICTH  (pikcaiii  «00’€KTUBHOI  ICTHHU», ©0a  HaBIThb
1HTEPCYO’ EKTUBHOI).

OpnHak MPOBIIHUM TPEHJIOM y OpPUTAHCHKIA MPaBOBil CHCTEMI BCE K TaKU
3QJIMIIAETHCS HAMaraHHs 3a0e3MeYnuTH He TaK SKyCchb a0CTpakTHY 4M aOCOJIIOTHY
ICTUHY, K «IOBEIECHICTH», MOKA30BICTh MPABOBOrO CTaTyCy MOPYIIHUKA 3apajv
«MaKCUMAaJIbHOTO BUIIPAB/IaHHS HEBUHHUX 13 PU3UKOM BUIPABAATU KOTO-HEOYIb 13
BUHHUX» [239, p. 773], 1110 YMOXKIIUBIIIOE €MICTEMOJIOTTYH1 BUKPUBIICHHS Y BUTJISI
KOHCTPYIOBaHHSI (pajIbIIIMBUX apryMEHTIB Ta MPOBEJCHHS MCEBIO-A0CIIKEHb Ta
MICEBI0-PO3CIiyBaHb, MPO K1 UIIOCA B OMEPEIHHOMY ITiAPO3/ILIL.

Jlesiki aMepHrKaHChKI TEOPETUKH MPaBa «KPUTUKYIOTh 3CEpEIMHU»3MaraibHy
CUCTEMY CYJOYMHCTBA, XapaKTepHU3yIOUd 1ii 5K «IIJANPUEMHUIIBKY TEOPito
CIIPaBEIIJIMBOCTI», IO OMIKYEThCS Julle (HopMalbHUM JOTPUMAHHSAM MIpaBUI Ta
MpoIeAYyp, CIPUSIOUN PENATUBI3AIlli MOTJSAIB HA MPABOBY ICTHUHY, ajie BOJAHOYAC
BU3HAIOTh, 110 JIMNIIOTO 1HCTPYMEHTY, MOAIOHO 110 HEifeanbHOI JEMOKpaTii B
NOJIITHYHOMY BHMIpi OyTTs, He IcHye. SKm0 1 3IIHCHIOIOTBCA CcHpoOu
aKTyalli3yBaTW 3aBJaHHS BCTAHOBJICHHS ICTUHU 3aMICTh IpU B IepeBary JoKa3iB
a0 (opMyrOBaHHS BIPOTIAHICHUX TIMOTE3 MPO BUHHICTh YU HEMPHUYETHICTH, SIK
e poOJATh MPAKTUKYIOYl TEOPETUKM IMpaBa Ha kmTaldT A. BangepOinbra,
B. Crenrona, JIx. Yirmopa, [l. ®enmeHa, TO KOHCTPYKTHBI3M MPOMO3UIIIM
3BOJAUTBCA  MEPEBAXHO JO 3aKIUKY  CIIyBaTH KPUTEPIIO  «MOPAIBbHOL
BIPOTIHOCTI», a IO CYT1 — BIpU CyAA1B a00 MPUCSIKHUX Y TE, 1[0 BOHU MPUHUMAIOTh
npaBuibHe pimieHHs [6, c¢. 119, 120]; HacmpaBai * 1 «0OTpyHTOBaHA Bipay HE
CTLIILKHM PO3B’A3y€ MPaBOBY MPOOJIEMY, CKUIBKU CIIYTY€E IEMOHCTPAIIIEI0 TTO31PHOTO
palioHani3My 3aMICTh CIINOi KBasipeniriiHoi Bipu (y Jycl TepTyliaHIBChKOI
MakcuMH credo quia absurdum est), a TOTOBHE — MOPAJIbHUM BUIIPABIAHHSIM CBOIX
pillIeHb HEe3aJIeXKHO BiJl TOTO, MPaBUJIbHI BOHH a00 Hi, aIeKBATHO BOHU B1JI0MBAIOThH
MPaBOBY CUTYAIlII0 UM MPU3BOJSTH 10 CyJI0BUX NoMuUIOK. Lle mopomxkye dheHoMeH
Takoro co0l «IOB3y4Oro» IMIUTIIUTHOTO «EHICTEMOJIOTIYHOr0 HITUII3MY» B i,

TOOTO B CYJOUMHHIN MPAKTUIll, 1 HE TOMY, III0 BOHA CIIHUPAETHCS HA HEAOCTATHHO
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BJlaJie TEOPETUYHE MIATPYHTS, a uepe3 MpUTaMaHH1 i BHYTPIIIHI TPOTUPIUYS MIXK
aKClOJIOTIEI0 TpaBa Ta 3arajibHOK EMICTEMOJIOTIE0, SIKY JyXe€ HEIpoCTo
BUSIBIISIETHCS TIEPETBOPUTH HA MIPUKIIAJIHY €MICTEMOJIOTIIO, IO CIyryBaja O JiiCHO
HaJIMHUM 1HCTPYMEHTOM 3aTBEPJKEHHS NapagurMu BUSBICHHS 1CTUHU (truth)
3aMICTh  ICTUHHICHO-HEUTpaldbHOI JI0Ka30BOi 3MaraibHOCTi  (proof). Tak,
npuHaiiMHi, BBaxkae C. Xaak, ajie mpo0Oyiema 3arocTproeTbcs, Ha 1i AYMKY, IIe i
TUM, IO TEOPETUYHE IMOJOJIAHHS IMIUIIIUTHOTO MPABOBOTO HITUI3MY B il
YCKJIAQAHIOETCA HApPOCTAHHAM TEHJEHLIW emiCTEMOJIOTIYHOrO  HITUII3MY Y
¢bitocodehKiid TyMiii.

CrarTio 31 3HaKOBOIO HA3BOIO «313HAHHS CTAPOMOAHOI MemaHTtkm» [159,
p. 7-30] C. Xaak mnpucBsTUIa KPUTHUIl BXKE 3raJyBaHUX IMOCTMOAECPHICTCHKUX
KOHIIENI[IA 1CTUHH, TOJOBHUM 4yMHOM P. PopTi, KOTpuii BBaXaB KaTEropito 1CTUHU
[UJIKOBUTO MHUTAHHSAM COJIAApPHOCTI, MPAarHEHHsI ICTUHU PO3TJIA/IaB SIK PI3HOBU]
nepeacyay, a BUMOTU MOBaru 10 (pakTiB Ha3uBaB HE OUIBII HI)K YMOBHOCTSIMH
JIOKaJIbHOTO XapakTepy. AJie sIKIIO 3aCTOCYBaTH €MICTEMOJOTIUHMM Hiruii3m Poprti
Ta Oro OJHOAYMIIIB, 110 JOCUTh JIETKO HAKIAAAETHCA Ha MPOUETYPHY MATPUIIIO
3MarajbHOI CUCTEMH, 10 (1I0CO(PCHKO-IPABOBOrO ACIEKTY CYCHIIBHOTO OYTTS 1
MPUITYCTUTA TMPABOTY TaKUX MIiAXOJIB, JOBEAEThCS HAarajabHO M paguKalIbHO
MepEerIsIHYyTH HE JIUIIE 3aca/ii MPaBOBOTO MUCIICHHS, ajie i caM (heHOMEH IPaBOBOi
CUCTEMU.

Ime €pemist bentam 3ayBakyBaB, IO CHPABEUIMBICTh MOTPEOy€E HE JIMIIIE
CIIpaBEIJIMBUX 3aKOHIB 1 HAJIEKHOTO JOTPUMAHHS LIMX 3aKOHIB, iX CIPaBeIMBOIO
BUKOPHUCTAHHS, ajie 1 TOCTeMEHHOCTI (akTiB, hakTu4yHOI ictTunu [162, p. 41], 1 mo
BHACJIJIOK I[LOTO CaMa MOKJIMBICTh ICHYBaHHSI CIIPABEIJIMBOi MPABOBOI CUCTEMHU
noTpedye HasBHOCTI O0’€KTUBHUX IHAMKATOPIB ICTUHHOCTI, TOOTO 00’ €KTUBHUX
KpuTepliB mocTtoBipHOCTI (akTiB. IIpo Te, HACKIIBKH II€¢ TMUTAHHS BaXJIWUBE B
MpakTUYHOMY ceHcl, cBimuuTh crupaBa Keppi Kotiepa, sikoro 3BUIBHUIN 3-1111
Baptu 1992 poxky micas 11 pokiB nmepeOyBaHHS y B’SI3HMII 3 NPUCYIKEHUX HOMY
50 pokiB 3a 3rBaJITYBAaHHS, KOJM BIPOBAKEHUN y MPAKTUKY 3400yTTS JOKa3iB

ananiz JIHK no3BosivB 3HSITU 3 HHOTO 3BHHYBAUYEHHS, aji€ 4epe3 TPU POKU BIH
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3HOBY OyB OOBHHYBAuY€HMI 3a 3IBAITYBAaHHs Ta 3acCy/KE€HUW, 1 LbOro pasy, 3a
ipoHi€ro foii, came Ha miacrasi JIHK-rectyBanHs, sike 3a0e3neunio oMy paHiiie
nepeOyBaHHs Ha CBOOO/1 1 3BUIbHEHHS BiJl HECTIPABEJIMBOTO 0OBUHYBaueHHs. [eit
SCKpaBUM MPUKIIAJ] JOBOAUTH, IO, IKOU HE ICHYBAJIO 00’ €KTHUBHO BCTAHOBJIEHOTO
(dakTy 1Mo CyTi cpaBu II0JI0 3IBAITYBaHb, 5Kl CKOiB a00 He ckoiB Kotiep, 1 sikOu
nani anams3y JIHK He Oynu 00’€KTHBHO OuIbII BaroMMMH 3 TOYKH 30py IX
ICTUHHOCT1 TIOPIBHSHO 3 MOKAa3aHHSIMU CBIJIKIB, IPABOCYAJII NEPETBOPUIIOCS O Ha
SAKUWACh MOTBOpHUM >kaxiauBuil ¢apc. OTxe, Te3a NMpo Te, MO MPaBO ILIKOM
3QJIEKUTH B1JI €MICTEMOJIOTIi, HEe OTPeOye crenianbHuX Aoka3iB [162, p. 44].

Komun €. bentam omnyOnikyBaB 1827 poky cBiii TpaktaT «IIpo cymoBi
JI0OKa3u», Teopis JI0Ka3iB, 32 HOr0 OLIIHKOI0, Oyiia MalyKe HEBUBUCHOIO TEPUTOPIEIO.
Huni 11e mosne nocuth 100pe AOCHIIXKEHO MpaBHUKAMM, a MEBHI aCHEKTH TEopii
JI0OKa3iB BUKJIMKAIU IiKaBICTh Jeskux (inocodi, ame C. Xaak 3Beprae yBary
MepeIoBCIM Ha Ti MNPOOJIEMHU €MICTEMOJOTIYHOI MPUPOAH, IO BIIITpaId 3HAUYHY
posib Y (QOopMyJIOBaHHI pPaJUKaTIbHO-KPUTUYHUX TMOTJIS/IIB Ha 3aXiJHy MPaBOBY
cucremy. llepiie 3ayBakeHHSI  CTOCYEThCA  OIMHMX  €MICTEMOJOTTYHHX
MOXJIMBOCTEN 3MarajibHOi MPABOBOi CUCTEMU Yy CIIpaBl BU3HAYEHHS ICTUHHOCTI YU
HEICTUHHOCTI, a JIpyre — HeOaXXKaHOCT1 3 €MICTeMOJIOTTYHOI TOUKHU 30py MPaAKTUKU
HEMIPUUHATTSA A0 PO3IJISAY JOKa3iB, OTPUMAHUX 13 MOPYIICHHSAM 3aKOHY YH
npouenypHux mnpaBui. OOuzaBa 3ayBaxeHHs, Ha AyMKy C.Xaak, HE MOXYTb
BBaXkaTUCs a0COJIOTHO CIPABEIJIMBUMH, aJie LIHHICTD iX MOJSATa€e B TOMY, 1110 BOHU
JO3BOJISIIOTh, MO-TIEpIIE, BHUSIBUTU MpoOJeMU (PYHKIIOHYBaHHS MEXaHI3MY
3MarajJibHOI CYJIOYMHHOI CHUCTEMH, a, MO-Apyre, 3HAWTU CIOCOOM TOJOJAHHS
HEMHHYUYHUX pO30iKHOCTEN MK (UIOCO(CHKUM 1 MPABOBUM CTUJISIMU MUCIEHHS
[162, p. 45], TUM camMuM PO3BUHYBIIU MEBHI U JI0 TOTO K BAXKIUBI 3 TPUKIATHOT
TOYKHU 30py GUT0COPCHKO-MPABOBI aCEKTH (DYHKI[IOHYBAHHS HUHINIHBOT MPABOBO1
CUCTEMH 3aX1JJHOTO KINTAJITY SIK TaKOi, M0 € 00’€KTUBHO HaMOUIbII BILIMBOBOIO
JUTSL PO3BUTKY I100alIbHOTO CYCHIIBCTBA M YHACIIIOK I[bOTO, OYEBUIHO, HANOUIBIII
aJICKBATHOIO ISl pO3B’sI3aHHA [IPABOBUX MPOOJIEM Y TJI00aII30BaHOMY CBITI.

Enicremonorito C. Xaak posymie gk miapo3aun ¢inocodii, 3aBaaHHs SKOi
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MOJISiTa€ 'y BU3HAYEHHI TOTO, IO SIBJISE COOOK JIMCHICTH (aKTIB CBITY 1 sKi
YMHHUKU BIUIMBAIOTh HA HAIly 3[JaTHICTh MI3HABATH L0 IIACHICTH 3 OUIBIIOI a0o
MEHIIIOI0 TOYHICTIO, a JIOKa30BE€ MPaBO 1 BCIO CHUCTEMY TaK 3BaHUX CYJIOBHX
J0Ka3iB, TOOTO (haKTiB, JOTUYHUX JIO CYTI CIPaBH, L0 JIUIIE MOYACTH POpMAIBHO
JI0JIy4aroThCsl J0 11 pO3Tisily Ha PI3HUX €Tarax BUSIBICHHS «IOPUAUYHOI ICTHHW,
CKOpIIIIE MOJKHA OXapaKTEepU3yBaTH SK IUIyTaHUHY PI3HOPITHUX TMPAKTHK,
NpoIeAyp Ta MPaBUJ, IO PETYIIOIOTH IOPUAUYHO-TIPABOBHUI PO3riisi (akTIB sIK
CBIJIYEHb 1 JIOKA3IB.

Enicremonnoris, sik 1 ¢pimocodis 3arajgioM, Mae Mo CyTi yHIBEpCAIbHUN BUMIP
1 cripsiMOBaHa Ha po3poOKy YHIBEepCaJbHUX MIJIXOMAIB, a JOKa30BE MpaBo, MOAIOHO
0 TMpaBa 3arajoM, BaplIOETbCA 3&JEKHO Bl MPOCTOPOBOTO, YacoBOIO,
KyJbTYpPHOTO, COI[IaJIbHOTO, 3PEHITOI, KOHKPETHO-CUTYaTUBHOTO KOHTEKCTIB.
31e01IbIIOr0 3aCTOCYBaHHS HOPM JOKa30BOTO MpaBa 00MEXYyeThCs (GOpMaTbHUMHU
MpaBWJIaMH Ha KIITaAT MPOUEAYPHOI MPUIMYCTUMOCTI ab0 HEMPHUITYCTUMOCTI
pO3MIISAy THX UM IHIIUX CBIYEHb, TSATAps Ta CTAaHAAPTIB JOBEJICHHS BUHYBATOCTI
YU HEBUHYBATOCTI, MPUYETHOCTI YU HEMPUYETHOCTI TOIO, HATOMICTh HEOOX1AHO
CYTTEBO PO3IMIMPUTH TPAKTYBAHHS TMOHSTTS JOKA30BOTO MpaBa, BKIKYUBIIU 0
HbBOTO TMPOLIEAYpPU Ta MPAKTUKH, IO CTPYKTYPYIOTh IOPUIUYHO-TIPABOBI i,
CIpsIMOBaH1 Ha BUSIBJIEHHS icTUHU [258, p. 178-218].

Kpim Toro, moTpiOHO 11l MOYATKYy BIJOKPEMHTH MpoOJieMH, MOB’s3aH1 31
cheporo 3acTOCyBaHHsS JIOKa30BOTO IIpaBa, $IKi TINOTETUYHO MOKHa Oyio O
cripoOyBaTH PO3B’sI3aTH 3a JOMOMOTOIO0 €MICTEMOJIOTIi, BIJ THX, II0 BUXOASATH 3a
ME3K1 MOKJIMBOCTEM CYTO €MiCTEMOJIOTIYHOT apryMeHTallli, OCKUIbKA B HUX HAATO
CUJIBHO  BIIUYBAIOTHCS  CY/KEHHS  LIHHICHOTO  XapakTepy, CyO €KTHUBHI
BIIOAO0AHHA, KyJBbTYPHI CTEPEOTUIIA TOUIO. 3BY3UBIIM IMPEAMET aHali3y y TaKkuu
CIOC10, JTUIIAEThCA OOMEXKHUTH BIACHE IHCTPYMEHTapiid aHamizy icmuHHOw0, 32
BupazoMm C. Xaak, emictemomoriero [173, p.569], ockiaipku xubOHA abo
HEaJIeKBaTHO 3aCTOCOBAaHA EMICTEMOJIOTISl 37aTHA JIMIe 3aTyMaHWUTH, a He
MPOSICHUTHU npoOjieMH  IOPUIUYHO-TIPABOBOTO XapakTepy (mpobnemu

(haKTOJIOTIYHOTO Ta JIOTITYHOTO OOrpyHTYyBaHHsS y mpoieci gocnikenHs C. Xaak
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JTOKJIaJIHO PO3TIISAAaE B HU3II Mpallb, 30kpeMa: 160, p. 57-91; 163, p. 73-94; 176,
p. 253-289).

3aBIaHHsS BUSIBIICHHS ICTMHU TIOCTa€ JajeKo HE 3aBXIH, KOJIU MU
3MIACHIOEMO WIIOCh HAa 3pa30K AOCHIIKEHHS a0o po3CiiAyBaHHsS, TOOTO YUMOCH
LIKaBUMOCSI HaBiTh Ha MOOYTOBOMY PiBHI, a JIMIIE B TUX BHUMAJKaX, KOJM Hall
iHTEepec € OUThII-MeHII NMpodeciiiHuM 1 crelialbHUM Ta BTAMOBYETHCS B paMKax
JUABHOCTI  HAYKOBIIB, ICTOPHUKIB, JIETEKTUBIB, aBTOPIB  PENOPTEPCHKUX
po3ciiyBaHb, TMPAaBHUKIB, JIHIBICTIB 1 TMEBHOW Mipow (dinocodiB sk
MpEJCTAaBHUKIB 1HTETpadbHOi ¢opmu mi3HaHHA. Ll Te3a He moTpedye KOIHOI
peTenbHO po3pobsieHoT Teopli ICTHHHM, MOXHAa HATOMICTh BJIOBOJIBHUTHCS
3HAMEHUTOIO IHTYITUBHOIO (hopMynoro Apuctortens 3 Woro «Mertadizukuy, 3riiHO
3 SIKOIO0 «Ka3aTH, 110 ICHYyIOUE HE ICHY€E abo 110 HEICHYI0YE ICHY€ — XMOHO, Ka3aTH,
10 ICHYIOYE ICHY€E 1 10 HEICHyIouUe He iIcHye — icTuHHO» [5, 1012 a 26]., To6TO
BHUCJIOBIIIOBaHHS a00 CY/KEHHS MOXE€ BBa)XXaTHUCS ICTUHHHUM, SIKIIO BOHO
Y3TrOKY€EThCS 3 PeaibHICTIO (€ (POPMOIO THTEHIIIOHAIBHOTO Y3TOKEHHS PO3yMYy 3
MaTepiaibHUM CBITOM), @ IPUHLUNK OYTTS Ta MUCJICHHS € criiibHUMU. Hamaranus
BUSICHUTH, CKOIB XTOCh IIOCh a00O Hi, YBIHUY€ETHCS BIPOIO B T€, IO XTOCh CKOIB
IIOCh, SKIO BIH II€ CKOiB, 800 XTOCh HE CKOIB UOrOCh, SIKIIO BIH IILOT'O HE CKOIB,
ab0 X BIANOBLAL Oyl CKIAIHINION, SKIIO CUTyalis Oyja CKIAIHINION, MPOTe
HEB1JIOMO sKOI0 [162, p. 47].

JocnikeHHsT 3aBXKAM MOYMHAETHCS 3 (DOPMYJIIOBAHHS MEBHOTO MUTAHHS,
SKIIO BIJIMOBIIb HAa 1€ MUTAHHS 3HAXOJUTHCS NUISIXOM 3aCTOCYBaHHS 3HANOMUX
NpUHOMIB Ta MPOUENYpP, JIOCTATHHO MPOCTO JOTPUMYBATHUCS BIJIOMOTO Ta
€()EeKTUBHOTO aNTOPUTMY (3BEPHYTHUCS MO JIOBIAKY 10 Teiae(OHHOI KHHUTU abo
KpPUMIHAJIBHOTO KoJiekcy). OHaK SKIIO 3HAWTH BIAMOBIAL BUSIBISETHCS HE TAKOIO
MPOCTOI0  CMPaBOIO, JOBOJAWUTHCSA 3IMCHIOBATH TaKli KpPOKH: BHCIIOBJIECHHS
NPUMNYLIEHHSA, K€ 3a YMOBU BIANOBIIHOCTI KPUTEPIO ICTUHHOCTI HAJAacTh
BI/IMOBIb HA MOCTABJICHE MUTAHHS; 3’ ICYBATU HACHTIAKH, [0 BUIUIMBAIOTH 13 I[HOTO
MPUIYIIECHHS;, TEPEBIPUTH, K 11 HACIIJIKH Y3TOKYIOTHCS 3 yCIMa HasBHUMHU

¢dakramu 1 3 (QakTamMH, MO0 MOXYTh OyTH BHUSBIEHI B MalOyTHbOMY; IOTIM
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chopMyIIOBaTH BHCHOBOK 1 MEPEBIpUTH HOro Ha aJ€KBATHICTh BHCIIOBICHOMY
MONepeHLO MPUMYIIEHHIO, BIAKOPUTYBATH HOTO ab0 * BIIMOBHUTHUCS BiJl HHOTO i
pO3MoYaTH MPOIEC 3aHOBO YW TUMYACOBO BIJIKIACTH, JAOMOKH HE HAKOMUYUTHCS
JOCTaTHSI KUIbKICTh CBIIUEHb Ha MOro MATPpUMKY. JlOCHIIHULBKUNA Tpoliec
MaTUME TUM OUIBIIHMHI YCIiX, YUM OUTHII MPOHUKIUBUMHU, 30arau€HUMU YysIBOIO Ta
nigKpiruieHuMu  ¢aktaMd  OyayTh  OPUNYIIEHHS, YUM  OUIBII  JIOT1YHO
NEPEKOHIMBOIO OyJie apryMeHTallisl, CKpyIyJbO3HUM — MOIIYK CBIAYEHb 1 YECHOIO
Ta PO3CYUIMBOI0 — OLIHKA IMX CBiA4YeHb. TOYHIIIE Ka)Ky4yHd, HAMaraHHs 3HAUTH
MIJITBEP/IPKEHHS 3a37aJIeT1/ib CPOPMYJIbOBAHOMY BUCHOBKY 3aMICTh CJIIyBaTH 3a
(akTaMMu HE3aJNeKHO BiJ TOro, A0 SIKMX BUCHOBKIB BOHHU IMIJIIUITOBXHYTh, HE
O3Hayae 3/11MCHIOBATHU JOCII1I>KEHHS.

3aBaHHs JOCHIIHUKA TOJISITa€ B TOMY, 1100 3HAWTU MpPaBUIIBLHY BIIAMNOBIIb
Ha CBOE€ MHTAHHS, TOX BIH 3000B’S3aHUN BIJLIYKAaTH BCl MOXJIMBI (akTu W
OI[IHUTU IX 3 MAaKCUMaJbHOIO HEYNEpPEeIKEHICTI0. A chpaBa aJBoKaTa 4Yu
MPOKYpoOpa MoJisirae B po3po01li HalNEePEKOHIUBIIIOI CUCTEMU J0Ka31B 1CTUHHOCTI
Horo (abo MOTro Mi/I3aXMUCHOTO Y 0OBUHYBAUY€HOT0) TBEPKEHHS, TOXK BiH BUSIBUTH
HalOUTbIy €(EeKTUBHICTD, SKIIO MPABWILHO MiAOepe U aKlEeHTye Oyab-sKi PakTu
Ha KOPHUCTb BIJIACHOTO BapiaHTa BIJNOBIAI, BOJHOYAC MapriHadizyBaBIIu abo
B1JICTOPOHUBILIU BiJl po3riisaay Bcl iHII. CTpOro Kaxy4du, CJI0Ba «HEYIEPEIKEHUH,
00 ’€KTMBHUM JOCHIJHHUK» BUIISJAIOTHL SAK IUICOHa3M abo TaBTOJOTISI, a
CJIOBOCTIOJIYYEHHSI «YTEPEKEHUN, 3allIKaBICHUN JOCIIIHUK» — SIK OKCIOMOPOH,
ajie CUTyallisl 1o3a MeXaMu YUCTOI JIIHTBICTUKHU € Habarato CKJIJIHIIIOW: HaBPSl
YU ICHYIOTh HaBITh Cepell Ha4eCHIUX OCHIIAHUKIB Ti, 1[0 HE MalOTh MEBHUX
yrepekeHb ado claOKuX MICIb 3 TOYKH 30py KOMIIETEHTHOCTI, TOX Hauye0To
yiTKa JeMapkailis MDK JiSUIBHICTIO JOCHIAHHWKA 1 IOPUANYHOI MPAKTHKOIO
HacmpaB/il Maiike 3aBXXIU BUSABISIETHCS pO3MUTOIO [162, p. 48].

[TouatTss mociipkeHHs 1 (akTy TICHO HEeperutiTaroThesi. DakTH CTOCOBHO
TBEP/IP)KEHb EMMIPUYHOT0, (PAKTOJIOTIYHOTO XapakTepy CKIaAaloThCcs 3 IIOTO
KOMIUIEKCY JaHUX, OTPUMAHHUX EKCHEPUMEHTAIbHUM IUIIXOM, 1 CHUCTEMH

apryMeHTallli, 1o 3pelITOl J03BOJISIE OI[IHUTU YCHINIHICTh JOCIIJKEHHS Ha
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neBHoMy Horo etami . IlepekoHIUBICTH (aKTOJOTTYHOTO MIATPYHTS OYIb-SIKOTO
TBEP/PKCHHS 3aJI€KUTh BIJl TOTO, HACKUIBKU MpeAcTaBieHl (akTH TOB’s3aHl 3
0e3mocepeHIM JIOCBIIOM 1 HACKUIBKM BIAJIO BOHU BIHCYIOTBCSI B JIOTIKY
iHTeprperanii  ¢akTiB. Alle camMoi JIMIIE TEPEKOHJIUBOCTI  BUSBISIETHCSA
HEIOCTAaTHLO: HEOE3IMIICTAaBHICTh BHCJIOBIIIOBAHHS 3aJIE)KUTH TAKOX BIJ SKOCTI
apryMeHTIB CaMHX CO0O0I0, @ HE CTOCOBHO KOHKPETHOT'O TBEPKEHHSI, 1110 J103BOJISIE
YHUKHYTH TOTPAIUIAHHS B MOpouyHe Kojio. KpiM Toro, HeoOXiHO 3a0e3neunuTu
BIAMOBIAHICTD (DAKTIB KPUTEPISIM MOBHOTU M PENEBAHTHOCTI, OO SKIIO B CUCTEMI
(dakTiB BIACYTHS $IKachb CyTT€Ba J€Tallb, yCi CHUCTEMa MOXE€ HE BHTPUMATHU
KPUTUKH, HE3BAKAIOUM HAa BCIO CBOIO MAaCHMBHICTH Ta HamiiHICTH [160, p. 57-91;
176, p. 264-267]. Came TOMY BHUYEPIIHICTh € OJIHIEI0 3 HANUOUIBII BU3HAYAIBHHUX
AKOCTeN (aKTIB, IO iX MOTPeOye Oyib-sIKE peTeNbHE TOCTIIKEHHS, 1] Yac SIKOTOo
HE JIMIIE OI[IHIOIOThCA ¥ BIAQUIBTPOBYIOTHCS HAasABHI CBIJYEHHS, aje W
BIIIYKYIOTHCS JIOJATKOBI JaHl (XapakTEepHO, IO «HEMOBHUI), «YACTKOBHII»
aHTJIIACBKOI0 MOBOIO TEpPENAaEeThCsl SIK  partial, 1O BOAHOYAC O3HA4Ya€
«YTEepEeIKEHUI», TOOTO OHTOJOTIYHMM BHUMIP HEMOBHOTH IACHOCTI HEMHHYYE
B1IOMBAETHCA HA OJJHOOIYHOCTI B €MICTEMOJIOTTYHOMY BUMIPI).

CTOCOBHO KOMYHIKaTMBHOI'O acHeKTy mi3HaBaibHOro mnponecy C. Xaak
3a3Ha4ae, 10 HaBITh caM OJWH, 0€3 JOMOMOTH CIIBIpPAIliBHUKIB a0o0
CTUMYJIOBaHHA 3 OOKY KOHKYPEHTIB, JOCHIJHUK TaK YW 1HAKIIE MPOBAIUTH
BHYTPIIIHIN Alaor, BUCYBalOUN MPUIYIICHHS, YSIBISIOYM MOXJIMBI 3aCTOPOrU Ta
3amepedeHHs, (QOpMyJIOIOYM TINOTETHYHI BigmoBial Tomo [162, p. 48].
ChniukyBaHHS 3 IHIIMMHM MOXe HaOyBaTH pi3HUX (OpM: MOJEKOIM MOXKHA
MOBHICTIO JOBIPATH 1HHOPMAHTY, BUXOISIUM 3 IPE3YMIIIIii HOr0 KOMIETEHTHOCTI Ta
YECHOCTI, aJieé 1HKOJIM JTOBOAMTHCS HAIPY)KyBaTucCsA, adW 3pO3yMITH, IO B3arail
BOJIB CKa3aTW Yy4YacHUK Jlajory, a OyBalOTh BHUNAJKH, KOJIU € TNIJICTaBU
M1JI03pIOBATH, 110 Halll CHIBOECIIHUK TUIYTAETHCS B MOKA3aHHAX a00 HEMPaBUIIBHO
noiHpopMOBaHUN YK MPOCTO BMOTUBOBAHUM HE TOBOPUTH «IIPaBAy, TUIBKH
MpaBly, HIYOro, KpiM NpaBAuW», 1 HaBITh y BUIMAJKaX, KOJU OMOCEPEIKOBAHE

3100yBaHHs (PaKTIB BUJAETHCS JIETKOK CIPABOI0, BOHO IMILTIIIMTHO 3QJICKUThH BiJ,
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MOXJIMBO, CB1JIOMO HE apTUKYJIbOBAaHUX MIJCTaB A1 OOIPYHTOBAHOI BIEBHEHOCTI
B KOMIIETEHTHOCTI Ta YE€CHOCTI OCi0, 1[0 CAYTYIOTh ISl TOCHIAHUKA HKEPEIoM
iH(opMaiiii abo OIIHKHU.

I cmiBmparns, 1 KOHKYpEHIIiSi MOXKYTb CHPHUATH MPOTPECy AOCIITHULIBKOTO
MPOIIECY: MeplIa MOXKe 3a0e3NeYUTH MPOAYKTUBHUIN PO3IOILT Mpalll Ta CTBOPEHHS
KOJIGKTUBHOrO0 OaHKy i1H(opMailii, a Apyra — cTaTd NOTY>KHUM CTUMYJIOM JJis
IHTEJIEKTyaJIbHOI aKTUBHOCTI T4 YECHOCTI 32 YMOB MOCTIMHOIO NepeOyBaHHS il
MPUIILIOM 30BHIIIHLOT KPUTUKU. KpiM TOTO, 3alydyeHHs BEIUKOi KUIBKOCTI JIIOJIeH
— YW TO JJI OpraHi3alii CHiBIpalll, Y4 TO Yepe3 BEIUKUN 1HTEPEC KOHKYPEHTIB 10
MEBHOI'O MUTAaHHA — 30UIbIIIYE KIJIBKICTh Yacy, SIKUA MO>XHA BUTPATUTH HA MOIIYK
(dakTiB Ta iX peTenbHE BUBYEHHS: OJIHA 3 HAWCHUJIBHINIMX IepeBar mpupoIHUYO-
HAayKOBHUX JOCIHI/IPKEHb MOJSATa€E AKpa3 y TOMY, IO (HaBITh SIKIIO JOCIITHUIIBKI
nporpamMu oOMexeHi B 4aci, (piHaHCyBaHHI a0oI0) HayKoBa MpoOJiemMa MOXKe
3QJIMIIIATHCS TPEIMETOM yBaru OaraThOX IOKOJIHb HAyKOBI[B, JIOMOKH BOHA
BpelTi He Oyjae po3B’s3aHa. Alie, Ha Kallb, 1 CIIBOpAIl, 1 KOHKYPEHI[SI MOXKYTh
OyTH KOHTPHPOAYKTUBHUMHU: 3aMICTh TOro, M00 3a0e3nedyBaTH peasibHy
B3a€MOJIOTIOMOTY, CIIIBOpAlll MO€ TMOPOJUTH KOPIOPATHUBHI 1HTEPECH, IO
cynepedarh MOTUBAIlli 00 €KTUBHOIO JOCIII)KEHHS, @ KOHKYPEHIIisl 3aMICTh €TUKHU
HEyIMepeHKEHOT KPUTUKM 1 YEeCHOTO 3MaraHHs 3a MEPIICTh 3JaTHa MOPOJIUTH
KPUTUKAHCTBO, 3MaraHHs B KpPacHOMOBCTBI Ta IIO3yBaHHI, a B HaUTipLIOMy
BUMNAJKy MPU3BECTU O XUOHOI IHTEpIpeTailii, BUKPUBIECHHS a00 MPUXOBYBaHHS
daktiB  [162, p.49]. XapakrepHo, 1O MOyOJiYHI PO3XO/KEHHS  MIXK
MPUXUIBHUKAMU KOHKYPEHTHUX HAyKOBHUX TEOPid MPUNHATO HA3UBATH Jie0aTaMH,
a YYaCHUKH HAyKOBOI IMOJEMIKH HEPIJIKO CTPYKTYpPOIO MOBEIIHKH BUKIUKAIOTH
acorqiamii 3 aJBOKATCHKOIO MISNIBHICTIO, SIKI MHIJCHUIIOIOTHCS THM, IO ITOJIEKOJIH
pUTOpUYHA MANCTEpPHICTh a00 ameloBaHHS 1O BU3HAHUX ABTOPUTETIB MOXYTh
TUMYacoBO 3a0€3MEYUTH IUTYYHHH KOHCEHCYC, aj€ BiJIMIHHICTh HayKOBHUX
JOCIITHUKIB BiJ a/JBOKaTIB MOJSATa€e B TOMY, IO HAyKOBI Je0aTH HE MOXYTb
3aBEPIIUTHUCS T'OJOCYBaHHSAM HA OCHOBI O3HAWOMIICHHSI 3 aQpTyMEHTaMH OTIOHEHTIB,

HATOMICTb IIPaBOTY YYACHHKIB 1€0aTiB MOKHA BU3HAYUTH JIMILIE B CUTYaLli, KOJH 1
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SKIIO THCK JOKa3lB Ta «BIEPTICTh (PaKTIB» MO3BOJAIOTH CIUIBHOTI JOCIITHHUKIB
MEeBHOI NpOOIEMU JIATH IUPOTO, HEBUMYIIEHOTO KOHCEHCYCY.

Konu HeoOxigHO HaraibHO cHOPMYJIIOBATH BIAMOBI/Ib HAa NEBHE MUTAHHS,
1HO/1 JIOBOJUTHCS 3rOpPTaTH IpPOLEC MOUIYKY MOJaJbIIMX (PaKTIB 1 CIPOILYBATH
nporeaypy oOpoOKM BK€ HassBHUX (DaKTIB — OCKIIBKU JOCHITHUK 3aBXIU Mae
HEIUCaHe JUCKpELIdHE MPaBO PO3LIHUTH EMICTEMOJIOTIUHY CHUTYALI0 SK JTOBOJI
pO30pYy, a MOJAIbII €BPUCTUYHI 3yCHUIUIS U BepUPiKalliiHy CKPYMYyJIbO3HICTh —
K TasHHA Yacy Ta KowTiB. KpiM TOro, TpamisitOTbCSd BUMNAIKH, KOJIH MU
CTUKAEMOCS 3 HaraJbHUMH MPoOJIeMaMu MPAKTUYHOTO XapaKTepy — HAMPUKIa, 3a
HEOOX1THOCT1 TEPMIHOBOI MEIMYHOI JOMOMOTY BaKKO MOPAaHEHOMY a00 HEraiitHOTO
MPUUHSATTS IITA0OHOTO PIIIIEHHS Ha MiJACTaBl BOUEBH/Ib HEMTOBHUX JAHUX BINCHKOBOT
pO3BiAKUA. Y Takux OOCTaBMHAX HE ICHYE IHIIOrO BUOOPY, OKpIM SIK MPUNUHATH
pIlIEHHS, CIHMPAIOYUCh Ha OyIb-fKl JOCTYIMHI JUIsl OCMHUCIEHHS (aKTH, 1 TYT
MOYMHAIOTH JIATU TaKl HEUITKI Ta 3araJKoBl MOHATTS, SIK «MYIPICTbY, «IHTYILIs»
a00 HaBITh «yJauay, sIKI MOKYTb yO€3[E€UUTH HAC B1J IOMUIIKH.

VYci BuIenoAaHl HIOAHCH JTOCHIIHUIIBKOTO MI3HABAJIBHOTO MPOLIECY JOCHUTh
CUJIBHO HAraayoTh MPOIECYyalbHICTh BU3HAYEHHS ICTUHHU. AJle MpHU MEpexol 3
CyTO €MICTEMOJIOTIYHOTO BHUMIPY Ha piBEHb MPOOJEMAaTUKW ICTUHH B TEOpli Ta
MPAKTHII MpaBa BUHUKAE I11J1a KOHCTEALISA MUTaHb, OB’ I3aHUX 13 TPUHIIUIIOBOIO
MOXJIMBICTIO B3a€EMHOTO JIOTIOBHEHHS HOPHUIWYHO-TIPABOBOTO Ta (HiI0COPCHKO-
€MICTEeMOJIOTTYHOTO MiJIXO0/11B, HAMPUKIAJ: SKOK MIPOIO €MiCTEeMOJIOTTYHI 1 MPaBOBI
MOHATTS CXOX1 MIX CO00I0, a TakoX $K, YOMy 1 B SIKUX MOMEHTaX BOHHU
po3xoaateca? Ha nymky C. Xaak, BOHM 30IraloThCsl JIMIIE MOYACTH, OCKUIBKU
MPaBO 30CEPEIKY€EThCS HA OIIHIN (aKTIB, sIKI MOXHa OINpPAIIOBATH JUIIE B CYi,
TOOTO Ha MOKAa3aHHSAX CBIAKIB 1 PEYOBUX JI0OKA3ax, Kl 3 €MiCTEMOJIOTIYHOT TOYKU
30py HaiiBiporijiHimie Oyau O BiIHECEH1 /10 Kiacy 00’€KTIB CEHCOPHOTO MOPSIKY
[162, p. 49]. HacTtynHe muTaHHA: 10 MOXE JAaTH EMICTEMOJIOTIS JUIsl Kpalioro
PO3YMIHHSI TAKUX MPABOBUX IOHSTH, K «JIOBEJICHICTh 32 BIJCYTHICTIO OY/b-sKOI
MiJICTaBu sl CyMHIBY» (proof beyond reasonable doubt), «Bara CyKymHOCTI

nokaziBy (the weight of evidence), «nepeBara J0Ka3iB», TOOTO 3MaraHHs «OUIBII
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MEPEKOHIIUBUX» 1 «MEHII TMEPEKOHJIUBUX» CBiUeHb (the preponderance of
evidence) Ttouo? EnicTeMoNOriyHi IHCTPYMEHTH MOXYTb OyTH  LIJIKOM
NPUJATHUMH TIPU OIHII SIKOCTI PakTiB a00 iXHHOI MPUUHITHOCTI YU BU3HAYEHHI
SKOCTI apryMEHTaIlli TMX YU IHIIMX TBEPJ’KE€Hb, aje BOHU HE MAIOTh MPSMOIO
BIJIHOLIIGHHS JO MHUTaHHA TMPO 1€papXil0 JIOKa30BOCTi, SIKa € MPEIMETOM
crietu(piyHO IPUIUIHO-TIPABOBOTO PO3IIISIAY, KUK € HAATO HEUITKO BU3HAYCHUM
(Tak, «BIACYTHICTh MIACTaB A CYMHIBY» MPAaKTHUKYIOUUMH  CYIISIMHU
BCTAHOBJIIOETHCS, SIKIIO BIPOTIIHICTh MPABOTU CBITYEHHS KOJMBAETHCS B MeE)kax
Bin 75 mo 95 BiacotkiB [219, p.367]. Hdami: axkuii BHECOK MOXE 3pOOUTH
€miCTEMOJIOTISt B MOJEMIKY MDK NPUXWIbHUKAMH MIAXOAY, IO I'PYHTY€ETbCS Ha
«pakrax», 1 MAXOAY, IO IPYHTYETHCS HAa «OIMOBIIAX» Yy MEXAX «HOBOI IIKOJIU
JnociiKkeHHs: cBigueHb»? [202, pp. 61-102]. V cBoili Teopii oOrpyHTYBaHHS, sIKa
oTpuMmana Ha3By «paynarepentusm» (foundherentism), C.Xaak TO€IHYE
MO3UTHBHI, Ha ii JyMKY, acCleKTH JBOX HaueOTO NPOTUIIECKHUX MIIXOMIB —
@ynoayionanizmy, abo K enicmemonoiuHoco yHoamenmanizmy 3 HOro
HaJIeKHUM CTaBJICHHSIM [0 3HA4YE€HHS JOCBiAY B IMi3HABaJIbHOMY IIPOIIECl, Ta
KoeepeHmuzMy 3 WOrO0 YyBarow JI0 HEOOXIJHOCTI B3a€EMHOI Y3TOJXKEHOCTI
MepeKoHaHb 1 JoKa3iB. AKiio adcTparyBaTucs BiJf TEPMIHOJOTIYHUX PO3XOJKEHb,
TO «HIAXiA, IO TPYHTYEThCS Ha (pakTax», 3a CBOEID JIOTIUHOK CTPYKTYpOIO M
3arajJlbHUM JyXoM € (YHJIaMEHTATICTChKUM, a «IiJX1J, [0 TPYHTYEThCS Ha
OMOBIASAX», MO CYTI, € KO2EPEeHMUCMCbKUM, & (hayHocepenmusm JI03BOJIs€
MOEAHATU CUJIbHI CTOPOHU 000X TEOpii Ta YHUKHYTH iX ciabocreit [162, p. 51].
Ane 1l mpoOJeMu emiCTEMOJIOTIYHO-ITPAaBOBUX B3a€EMHUH BUSIBISIOTHCS HE
TaKUMU HEMOJIOaHHUMHU 3 TOUKHU 30pYy PaJUKaIbHOI €MiCTEMOJOTIYHOI KPUTUKH
MNPUHINIY 3MarajlbHOCTI Ta TMpaBWwia HENpUUHATTA noka3iB. YTiMm, C. Xaak
HaMaraeThbCsl BIAIIYKAaTH TOYKM JOTHKY MIXK MpPaBOM Ta €MICTEMOJIOTIEI0 W y HHX
acreKkTax MpaBOBOi MPaKTUKU. (i1 1IbOro BOHA 3HOBY 3BEPTAETHCS 10 OJHOTO 31
CBOiX BU3HauHuX nomnepennukis — Y. [lipca, koTpuii, sik daxiBenp y ramsysi JOTIKH,
BHCJIOBIIIOBAB JIOCTATHbO TIMOOKHUM CKEINCHUC MIOJI0 «KaXJIUBOI» aMEPUKAHCHKOI

MpoIeCyalbHOI TEOpii, 3riAHO 3 AKOI KOH(IIKT YNEepeIKeHOCTeH € pyHIiiHUM
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YUHHUKOM 3aBJIaHHS BHUSABIICHHS ICTHHHU 1 110 Ae0aTH MDK MPUXUIbHUKAMHU PI3HUX
TOYOK 30py MOXKYTh CIYTyBaTh HAJIMHUM MEXaHI3MOM JOCIHIJKEHHS ICTUHH. 3
yaciB [lipca malie HIYOro HE 3MIHWJIOCA aHl B MPABOBIM MPAKTHUIll 3MarajabHOIO
MpaBOCY/sl, aHl B KPUTHUIN I[1€i MNPAKTUKK 3 OOKYy OUIBII-MEHII JIOT1YHO
BIIMOBIJAJIbHUX aBTOPIB 1 HaBITh MPEACTABHUKIB MPOQPECciiHOl FOPUIUYHOI
Kopropaiii: Tak, cymas M. @peHkenb 3ayBaxye, 10, CKUIbKH O aJlenTH
3MarajJibHOI CUCTEMU HE 3aBipsuid ceOe B il MOTYKHOCTI SIK 3HAPSAJIS BUSBICHHS
1CTUHH, 1ICTOPUKH, Teorpadu, MEAUKH TOLIO Y CBOIX ()aKTOJIOTTYHUX JAOCIIIKEHHSIX
HE HaMararThCsl HACJIAyBaTH 3MarajibHy cuctemy cynouuHctsa [147, p. 1036].
[losicHUTH 116 MOKHa THUM, IO MPaBOBa CHUCTEMa IMAaHEHTHO HE MICTHUTh Y
co0l IparHeHHsd AOCIIHPKEHHS B TOMY CEHCl, SKUW mependadaerbcs HayKoro; ii
CKOpIIIE MOXKHA CXapaKTepu3yBaTHU SIK MEBHUN KOMILJIEKC MPaBWJI 1 MEXaHI3MIB
pO3B’si3aHHS  KOH(IIIKTIB Ta 3a0e3ledeHHs Ccy0’e€KTaM IpaBa MOKJIMBOCTI
CIIBICHYBaTH B MeXaX OUIbII-MEHII YHOPSIAKOBAHUX Ta Y3TOJKEHUX CTOCYHKIB.
[IpaBy He BapTO MOBHICTIO BIJIMOBIISITH B 3JaTHOCTI MPOBAIUTU JOCIIIHUIBKY
poboTy, ane OocOoONMBICTh MOCHITHUIIBKOIO MPOIECY y MPAaBOBUX MPOIEAypax
MoJIsira€ B TOMY, 110, HA MPOTUBAry «CHPABXKHIM HayKam», BOHU CIPSIMOBaHI HE
MPOCTO HA OTPUMAHHS PIIIEHHS, a HAa YXBAy CHPABEOIUB020 pIiuleHHs, TOOTO
pIIIEHHS] Ha 3aXUCT peanbHOi, a He (GopMaIbHOI cripaBenauBocTi [33, c. 154-156;
38, c.150-153]. Kpim TOro, JOCHi/>KEHHS B MPABOBOMY KOHTEKCTI OLIbIII
oOMeXeH1 B Yaci, OCKUTbKHM MPUHITUIIN, 3 OJJHOT0 OOKY, CBOEYACHOCTI, HaraJbHOCTI,
a, 3 IHIIOTO — OCTAaTOYHOI'O0 XapakKTepy MPaBOBOrO PIIIEHHS Ta HEBIABOPOTHOCTI
MOKApaHHS MEPETBOPIOIOTHCS HA PAMKOBI YacOBl YMHHUKH, 10 MIJIITOBXYIOThH
JUHAMIKY JOCTIKEHHS, MOPYIIYIOUU 1i «IpUPOJHUNA Xia». lie oauH BaxIMBUIA
acCIeKT ToJIITa€ B TOMY, IO 3axiJHa AHIJIOCAKCOHCbKA 3MarajibHa IIpaBOBa
CUCTEMa HE € 3MarajbHOI B CTPOTOMY CEHCI CJIOBa, OCKUIBKM MPHUHIUII
3MaraJibHOCT1 3aCTOCOBY€THCSI TOJJOBHUM YMHOM Y MPOIECI CYJOBOTO PO3IIISIY, a
CYyJIOBUH pO3TJs]l chpaBu (Xoya 3a yMOBYAHHSM caMe€ MOro Mera MOJArae y
BUSIBJICHHI ICTUHU) € JIMIIE OJHIEI0 13 3aBepIlaibHUX CTaJii (ajne He 000B’A3KOBO

OCTaHHBOIO) IIJIOTO mpouecy GOpMyBaHHS PIMIEHHS [I0J0 BHUHHOCTI U
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BIIMOBIAANBHOCTI MIJICYJHOTO — CTaJli€l0, Ha SKIM TEOPETUYHO OE3CTOPOHHIM
apOITp 3M1MCHIOE BIIOIp Ta OLIHKY (PakTiB, MPEACTABICHUX aJBOKaTaMu 000X
CTOpIH, Ta BUPIIIYE, YA € BOHU JOCTATHIMU U NPUNHATHUMH i1 BCTAHOBJICHHS
MPOBUMHU a00 BIAMOBIJATBHOCTI HAa HEOOXITHOMY PiBHI JI0Ka30BOCTIL. [Ipu npomy
MPaBOB1 BU3HAUECHHS OOMEXYIOThCS HE JulIe OakKaHHSIM BUHECTH KOPEKTHUU 3
(hbaKkTOJIOr1YHOTO OOKY BEPJUKT, a W IHIIUMH IMIEpPaTUBAMH, 110 HE CTOCYIOThCS
3aBJaHHS BUSIBJICHHS 1CTUHH, HANPUKIIAJ, BUMOTOIO JOTPUMAHHS KOHCTUTYIIMHUX
MpaB rPOMasiH, TPUHIUITY IPE3YMIIlii HEBUHYBATOCTI TOIIO [162, p. 54].

OTxe, mNHUTaHHA HE TMPOCTO B TOMY, YU € «IPUCTpAcHI J1e0aTm»
iHCTpyMeHTOM jociimkenHs, mo Y. [lipc BBaxkaB camMo €000 3pO3yMUINM,
OCKUIbKM ICTUHOIO MOK€ OYyTH JIMIIIE€ Te€, 3a 110 BEAEThCS OOpOThOa, a CKopille B
TOMY, YM 37aTHa 3MarajibHa CUCTEMa MPaBOCY s, 31ICHIOBAHOTO BIJIMOBIAHO 0
HOPM JIOKa30BOT0 MpaBa B CyKYIMHOCTI 3 JOCYJIOBUMH PO3CIIITyBaHHSIMHU, III0 CaMe
MPOBAJIATHCS 3 TOMEPEAHIM ypaXyBaHHSAM MPIOPUTETIB MaHIBHUX MPOLIECYATbHUX
HOPM CYJOYMHCTBA, TOOTO 3 ampiOpHUM 3HAHHSAM, SIKIIO TOBOPUTH MOBOIO
€MiCTEMOJIOTTYHOIO0 AUCKYpPCY, a TaK0X IIiJl BIUIMBOM BHMOI CBO€YAacCHOCTI Ta
OCTaTOYHOT'O XapaKTepy CYIOBUX PillIeHb, KOHCTUTYI[IMHUX OOMEXKEHb Ta IHIIHUX
aCIeKkTiB, HE IIOB’S3aHMX BJACHE 3 EIICTEMOJOri€l0, OyTH MNPUHHATHUM
MexaHi3MOM (OpMYJIFOBaHHS BEPJIUKTIB, 32 IKUMU BUHHUMH BU3HABAIUCS O JIHIIIE
TIHACHI 3JI0YMHII, @ HEBUHHI 3BUIBHSIACS O B1JI BIAIIOBIIaJIBEHOCTI.

3BHYalHO, caMOI JIMIIE €HICTEMOJIOTIYHOI KOMIIETEHIII HEeOOCTATHHO IS
TOro, mo0 BIAMOBICTH Ha Il MUTaHHSA, NEPEAOBCIM Yepe3 KOHQIIIKT I[IHHOCTEH
€MICTEeMOJIOTIYHUX 1 He-emicTeMoioriyHux. Hampuknan, OCKUIbBKKM MpaBOBUN
MPOIIEC, HAa MPOTUBATY MPOIIECY HAYKOBOTO JOCIIIXKEHHS, 3A1HCHIOETHCS B JOBOJI
KOPCTKUX YaCOBUX MeEKaxX, HEOOXITHO 3HAMTH Takuil crmocid 3abe3medeHHs
MPOBAJKEHHS, 11100 MONIYK (DaKTIB Ta X HAAIWHICTH (IEPEBIPEHICTh) YKIaAAINCS B
Il paMKH, 1 OJIHMM 13 BIIHOCHO €(EKTHUBHUX BapiaHTIB TaKOro CHocoly €
3MarajibHa cuctema. SIKio KoXHHUH, XTo Oepe ydyacTh y MPaBOBOMY IIPOIIECi, 3HAE,
0 BPEMITI-pEIIT HAa CTaAll CyJAOBOTO PO3MISIAY PpIlIeHHS OyJae HNpUUHSITO

0E€3CTOPOHHIM Kypi MPUCSHKHUX MICHS 3BaKyBaHHS BCiX (DaKTIB, MPEICTABICHUX



166
o0oMa CTOpOHAMHM, KOXXHA 3 SIKMX 3HAXOJMUTHCS IiJi KOHTPOJEM IHIIOI, Taka
CUTYallisl Ma€ CTUMYJIIOBATH CaM€ TOW MOJYC AOCTIAHUIBKOI PETEIbHOCTI, SIKOTO
MU TTOTPeOy€eEMO, OCKIIBKM METa aJ[BOKATIB MOJISITA€ B 3aXUCT1 CBOET MO3HUIIIT, TOMY
MPEACTABHUK KOYKHOI 3allIKaBJIE€HOI CTOPOHM Y IPOLIECI HAMAaraTUMEThCs SIKOMOTa
mBUIIE Ta e(PEeKTUBHINIE MPEACTABUTH CHOPUSATIAUBI g ceOe CBIUEHHS U
OJIHOYACHO JI€3aBYIOBAaTH CBIIYEHHS Ha KOPUCTh CYNPOTHUBHUKA, BHACIIJOK YOTO
KO’)KHa CTOpOHa 3MYIIyBaTHMME IHINY [iSITH Ha BHUIEPEIKEHHS. AlJle Take
NPUNYLIEHHS BIPHE JIMIIE YAaCTKOBO: BOHO IPYHTYETHCS JIUIIE HA MONCAUBOCHI]
CIPUSIHHSI PETEIbHOMY IMOIIYKY Ta OIpAaIlOBaHHIO 3JA00yTUX CBIIYEHb, TOOTO
3aBXU 32 MEBHUX OOCTaBHH, SIKI MOXKYTb 1 HE BUHUKHYTH, TOMY BIOBOJIbHUTHUCS
nuiie HUM 0ysio 6 HEKOPEKTHO, HATOMICTh HEOOX1THO MOPYIIUTH MUTAHHSA TIPO TeE,
AK (DYHKIIOHY€ 3MarajibHe MPaBOCyAs Y A1MCHOCTI, a N1MCHICTb, TOOTO MpaKTUKa,
HaBOJIUTh 0araTo MPUKIAAIB, KOJIU BUHOCATHCS XMOHI M HECHpaBEINBI BUPOKH,
HaBITh Ha MiJCTaBl Ha4eOTO 00 €KTUBHMX HAyKOBHX CBIIUE€Hb EKCIEPTIB TOX
npollecyaibHa HaAINHICTh PO3CIiAyBaHHS 3a0€3MeuyeThes JTajIeKo HE IIopasy:
HaMpUKIaa, KO0 JeKUIbKka OOBHHYBauyBaHUX OyJIM 3pEHITON 3BUIBHEHI MiCIIs
npoBaxeHHs anamizie JIHK, mo noBenu iX HeNmpUYETHICTH A0 3J0YMHY, 1€ HE
CIPOCTOBYE PEAbHICTh, Y SIKI BOHM CIOYAaTKy OyJiM 3BHHYBauy€Hl Ha MiACTaBl
IHIIUX CBIIYEHb — «TPAAMUIIIHHUX» CBIIUEHb, 110 MPOJIOBKYIOTH (IrypyBaTu B
IHIIMX aHAJIOTTYHUX CIIPaBax, MIOJ0 SKUX HEMOXJIUBO mpoBecTH ekcreptusy JHK
yepe3 BIJICYTHICTh MartepiajiB sl aHajidy, a, OTKe, MNPOJOBXKYE ICHYBaTU
BIPOTIHICTD 3aCyXKEHHSI HeBUHHOTO [ 162, p. 55].

C. Xaak mnocunaethca Ha capkactuuHy 3ayBary Y. Ilipca mromo
e(heKTUBHOCTI POOOTH Kypl MPUCSKHUX, IKE MOXKE JOBICUU yac 3HAHOMUTHUCS 3
MaTtepiansaMmu CIpaBy i apryMeHTaMU CTOPIH, MICJsA YOro B 3aIUTyTaHid cUTyauii i
3a HEOOXIMHOCTI TPUUHATTS PINIEHHS MOXE BJATUCS JO EJIEMEHTAapHOIo
XKepeOKyBaHHS 3a JIOMOMOIO0 MOHETH, a TaKOX Harajaye CyMHO-’KapTIBIUBE
BU3HAYCHHS Xypl NPUCSKHUX SIK JBAHAALATH JIIOJEH, poOoTa SIKUX TOJISITae B
TOMy, 100 BUPINIUTH, fKa 3 CTOPIH Mae Kpamoro aasokara [173, p.581].

CTOCOBHO %k 3aITyTaHOCTI, HEOJHO3HAYHOCTI IIPABOBOI CUTYaIllli, BUPIIICHHS SKOi
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MOKJIaJICHO Ha JKypl IPHUCSHKHUX, CI1J BPaXOBYBATH HU3KY 00’ €KTUBHUX OOCTaBHH,
[0 CHPHUAIOTH 30UIBIICHHI0 MUTOMOI Baru caMe TaKuX CIIpaB 4epe3 HEAOCTATHIO
KOMIIETEHTHICTh, OCBIYEHICTh, TOCBIIUEHICTh 1 CTEPEOTUIIHICTh MUCJIEHHS BKYIII 3
Cy0’€KTUBHUMU TPUXWIHHOCTSIMU YJIEHIB Kypi: B1JIOMO, IO Kpallle OCBIY€HI 3
Bi1iOpaHMX AJI y4acTi B CyJIOBOMY IPOII€Cl KaHIUJATH B YWICHU Kypl MPUCHKHUX
YacTille 3HAXOATh MPUBOIMU JUIsl YXUISSHHS B1Jl BUKOHAHHS 1IbOTO T'POMAJICHKOIO
00O0B’SI3Ky uepe3 3alHATICTh Ta 1HIII YUHHUKHU; BOHM K MAalOTh IIAHCH YacCTIIle
OTpUMAaTH BIABOIM BiJ YYaCHUKIB MpOLIECY, HE 3al[IKaBJIECHUX Y HASIBHOCTI CIIpaB/i
KOMIIETEHTHOI'O JKYp1, SIKUM Ba)Ku€ BUSIBJISIETHCS MaHIMYJIIOBaTH, HE KaXKy4d BiKe
PO I1HCTPYMEHTU coliogeMorpadiyHoro aHamidy, SKUW J03BOJISE 3 BEIHUKOIO
JI0JICI0 BIPOT1THOCTI BUBHAUYUTH CUMIIATIi KOKHOTO 3 WICHIB Kypi J0 TI€T YK 1HIIO]
CTOpOHU a00 KOHCTATyBaTU iX HEUTpaibHICTh Yy (opMi OE3CTOPOHHOCTI YU
iHAuGepeHTHOCTI. MoKHa HaBITh B3arajl 3aIulyTaTd CHUTYallilo, [OCTaBUBILIU
MUTAHHS: 10 O3Ha4ae JUisl Kypl TMPUCHKHUX OyTH «OE3CTOpPOHHIM Ta
00’€KTUBHUM»? YW HE HAAMIpHOIO OyJe BHMOra, 1100 KOXEH 4WieH Xypi OyB
CXWIbHUHN 10 PETENBHOrO PO3IIISIAY Ta OIIHKU (PakTiB? 4u HE TOCTATHBO OyJe Ns
3a0e3ne4yeHHs] 00’ €KTUBHOCTI NOJAUIMTU CKJIAJ JKypl MOpIBHY Ha THX, XTO
CUMIIATU3y€ OJIHIM CTOPOHI, 1 TUX, XTO Ha Oomi mnportuiexHoi? Ilonan te, B
CydacHy €moxy MNOpsIMUX TpPaHCISIMIA CYyJOBUX 3aciiaHb ImyOJlika OTpUMYE
MOXJIMBICTh CIOCTEPIraTh PEaKII0 YWICHIB Xypl Ha mepelir moaiil, OIIHWUTH,
HAaCKUIBKM BIPHO NPHUCSDKHI PpPO3YyMIIOTh IHCTPYKUII Cyaal ¥ CYMJIIHHO iX
JOTPUMYIOTHCSI, HACKUIBKM YacTO TOW YM IHIIHUM YJIEH Kypl CTa€ BPa3JIUBUM JIsI
TUCKY IHIIUX MPUCSHKHUX, HACKUIBKH YacTO MPUCSKHI MPUUMAIOTh KOMIIPOMICHE
pIllIEHHST HE TOMY, [0 BOHO aJeKBaTHE TMPABOBIA cHUTyallii uu Xoya O €
BUPKECHHSIM YHUEICh PEabHOT AYMKH, a JIUIIE TOMY, 110 TaKUil BapiaHT BEPIUKTY
BJIALITOBYE BeCh CKiaf »kypi Tomio [211, p. 1-12].
Ane ue nMile BepxiBKa aicOepra mpoOieMm, MOB’SI3aHUX 3 SKICTIO Ta
e(EeKTUBHICTIO 3MarajbHOi CHUCTEMH TPaBOCYAlsl 3axigHOro 3pa3ka. Yepes
HaJIMIpHY 3aBaHTa)KEHICTh MTO30BaAMU MUTOMA Bara CyJOBUX CIIpaB, sIKi HaCIpaB.i

BHUPILIYIOTHCS 3@ YYACTIO JKypl NPUCSKHUX, CTAHOBUTH JIMIIE KUJIbKA BIJICOTKIB, HE
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B OCTaHHIO YEPry uepe3 HaJlaHy aIBOKaTaM Ta MOBIPEHUM MOXKJIMBICTh YKJIAJaHHS
yroJld NpO BU3HAHHS BUHU B OOMIH Ha MOM’ SIKIIEHHS MOKapaHHs ab0 MHUPOBOi
YroJii MK CTOPOHAMH — YYAaCHUIIMHM TIpoliecy. AJie B TaKUX CHUTyalllsX, TyXKe
tunoBux st cynoBoi cuctemu CIIA, nis BOeBHEHOCTI y CHpaBeIMBOCTI BCIET
MPaBOBOi CHUCTEMHU JOBOJUTHCS CIUPATUCS HA MPUIYLIEHHS, 3TIAHO 3 SKUM
aJBOKATH Ta MOBIPEHI Yy CIpaBax JOBOJI YaCTO MOXYTh MPABWIbHO Mepe10aynuTu
caMe Te€ pIUIEHHS, SIKe€ BHUHECIM O 4YJeHU Kypl, SKOM BOHHM MOro cmpasii
po3risgan, a Ie O3Hayae, Mo Taki (OpMU PO3B’A3aHHS MPABOBUX MPOOIIEM
3aJIe’KaTh HE JIMIIE Bij 3AaTHOCTI Kypl HNPUCSKHUX HAOIU3UTUCA JO aJE€KBATHOI
OI[IHKM CUTYaIlil, ajie ¥ BIiJ 3JaTHOCTI IOPUCTIB MEepea0aUYUTH BEPIUKT KYpl, 110
OUIBIIIE CXOXKE HE HA palllOHAIbHUI MONIYK IPaBOBOi ICTUHH, a HAa Ta/IaHHS.
Hapemri, B ne€BHUX BHMAJAKaX «KyJbTypa 3MarajllbHOCT1», SIK il Ha3HMBae
C. Xaak, moxe, MOAIOHO 10 KOHKYPEHIlI B HAYKOBO-IOCHITHHUIIBKIH pPOOOTI,
BUSIBUTUCS KOHTPIPOAYKTHUBHOKW [162, p. 59]. M. ®@peHkenb, aBTOp KIACUYHOI
npami 3 MpoOJeMaTUKH IPABOBOI ICTUHHU, 3ayBAXKYE: SKIIO XKypl HPHCSHKHHX
3000B’s3aHE HE MOPYIIyBaTH 3aKOHY W JOTPUMYBATUCA HPHUHIUIY MOPAIbHOI
100pOYECHOCTI, TO aABOKATH MalOTh MOXJIUBICTh BUIBHO IPaTH HOPMaMHU 3aKOHY i
BUKOPUCTOBYBAaTH BCl MOXJIMBI IOPUJIWYHI XWUTPOIIl Ta CTpaTereMu, abu
0JIOKYBAaTH LUISAX A0 ICTUHU YU CIIOTBOPUTH (PAKTH: BOHH BUKOPUCTOBYIOTH Ti cami
IHCTPYMEHTIB, 10 ¥ JJisi BUKPUTTS (ajblIMBUX CBIAYEHB, ajieé Il TOTO, 100
3MYCHUTH YECHOI'O CBIJKA BUIVISNATU TaK, HIOW BIH MOCTIHHO IJIYTA€THCS B CBOIX
MOKA3aHHIX 1 3MIHIOE 1X, @ CBIIUEHHS KOMIIETEHTHOI'O €KCIepTa /1€3aBYIOBATH 3a
JIOTIOMOT 00 TTOCTY>KJIMBUX HAWHSTUX €KCHEPTIB 3 MPOTUIICKHUMHU OIliHKamu [ 147,
p. 1036].
Ille ogna mpobyiema cTocyeTbesl CyTO (POPMATBHUX BUMOT IIOJI0 MPUUHATTS
0 PO3IIISIAYy Ta TPOLEAYpU PO3TISALY CBIAYEHb, 30KpEMa EKCIEePTHHX, SKi
MOTPIOHO TEPEBIPATH HE JIMIIE Ha iX PEJIEBAaHTHICTh, a M Ha HaAllHICTH abo
MPaBIIUBICTh, K 1e nependaueHo ¢enepanpbuumu npaswiamu CHIA npo mokasu.
[IpaBwiio HENPUUHATTS A0 PO3MNISAY J0Ka3iB, OTPUMAHHUX y HE3aKOHHUU abo

CYMHIBHUH CIIOCIO, IMAHEHTHO MICTATh y CO01 HECYMICHICTh 3 €MICTEMOJOTTYHUM
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NPUHIKAIOM TOBHOTH 1HQOpMAaIlli, W0 CKJIaJae OCHOBHY TEMYy TpaKTaTy
€. beHtama npo CyJ0B1 JOKa3H, y SIKOMY BiH C(hOPMYJIFOBaB «T€OPEMY», 3TITHO 3
AKOIO 3apaJyd NPaBWJIBHOCTI MPHUIHATOrO PINIEHHS HE MOXHA HEXTyBaTH Oyab-
AKAMH JoKazamMu B3aram [162, p. 59], ockinbku iHpopmalis, adbu HaOyTH
JI0Ka30BO1 CHJIM, TIOBUHHA OyTHM HE JIMIlEe TOYHOK, aje ¥ MOBHOIO, a B pasi
npaBauBoi iHGOpMaIlii, Ka, OJIHAK, HE BIJOMBA€E MEBHI CYyTTEBI 3MICTOBI MOMEHTH
CIpaBM, BUHUKAE PU3UK CyJI0Boi mommikd. Otxe, 3a Jorikoro €. bentama
3aCTOCYBaHHS IPaBWJIa BIAXUIJICHHS «HEHAMIMHUX 32 MOXOKEHHSIM» JAaHUX CIiJ
YHUKaTH, a 3ano0iratv BIUIMBY HEHaAi1lHO1 ab0 HempaBauBoi iHGoOpMallli Ha Xij
pPO3MIISiAY CHpaBH CIIiJI HUISIXOM il aHali3y OpH PO3LIMPEHHI 0a3u JoKa3iB — abo
HUISIXOM iX JAeTanii3ailii 3a JOMOMOro0 JOJAaTKOBUX BHUIIMTIB, a00 3allyyarouu
IHIIUX ~ CBIAKIB. SIKIIO  JOTPUMYBATHCh  €MICTEMOJIOTIYHUX  CTaHJAPTIB,
chopmynboBanux €. beHTaMOM, TO aHIJIOCAaKCOHChKAa CHUCTEMa TMPaBOCYIIs 3
(GOopMaTICTUYHOIO TUIYTAHUHOK TMPOIEAYPHUX MPaBWI IIOA0 HPUHHSATHOCTI
JI0OKa31B HE3/aTHa CIY>KUTHU CIpaBl BUSIBIICHHS ICTUHU, a OTXKE€ — 1 BCTAHOBJICHHS
crpaBenauBocti [162, p. 60], mpudoMy CTOCYEThCS 1€ HE JIMIE Ti€i MPaBOBOi
cucteMmH, siky kputukyBaB €. bentam 1827 poky, a il HUHINIHBOI AMEPUKAHCHKOI,
OCKUIbKM y 3rajlyBaHuX BuIle (elepalbHUX MpaBWiIaX MNPO JOKa3U MICTAThCS
CyHepewInBl MPOMO3UIli: 3 OJHOTO OOKy, B mpeamOyni, npaBunax 402 ta 106
17IEThCS PO MPUUHATHICTD YCIX pEJIEBAHTHUX JOKa3iB 1 HABITh MPO HEOOXIAHICTH
iX TOBHOTH, WO 3a0€3MeUyeThCA MPABOM MPOTUIIEKHOT CTOPOHU BHUMAaraTu
TIOTIOBHEHHS CBIIYCHb OIOHEHTA CBOIMH JaHMMHU, a, 3 1HIIOTro, mpaBwioMm 403
nependayaeThCs, IO JOKAa3H, HAaBITh BHU3HAHI PEJIIEBAHTHUMH, MOXYThb OyTH
BUKJIIOUEHI 3 PO3MISIAY, SAKIIO 1IX JIOKa30Ba IIHHICTb CYTTEBOIO MIPOIO
MepeBaXY€eTbCsl  HeOe3Nmekow  (popMyBaHHS  YHEPEIKEHOrOo  CTaBJICHHS,
3alUTyTyBaHHSI OOCTaBMH CIpaBH, MaHIMYIIOBaHHA JyMKaMU YJIEHIB XKYypi,
HEBMOTHUBOBAHOT'O 3aTsATyBaHHs 4yacy a0o 3aliBUX HamaraHb C(OpPMYBATH IOBHY
CYKYIHICTh J0Ka3iB [173, p. 583].
[{ikaBUM 3 TOYKH 30py €MHICTeMOJIOTii € 3ayBaxeHHs €. beHtama om0

MOKa3aHb 3 YYXXHUX CJIB: OI[IHIOIOYM IX 3arajioM SIK HEHaJliHI ¥ MOTeHIIHO
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TEHJICHI[IiHI a00 HeNpaBAMBI, BiH, OJIHAK, MIAKPECIIOE iX ILIHHICTh y CHUTYaIlii,
KOJIM BOHU MIATBEPKYIOTh YHUICh MpPsAMi CBITYEHHS, 3aJ0BOJIbHSIOUM BUMOTY
MOBHOTHU 1H(opMallii (y pasi K BUKIIOUEHHS iX MOKHA BTPaTUTH 1HPOPMAIIIO, SIKY
HEMOXXJIMBO OTpUMATH OyJb-SKUM 1HIIUM crnocobom) [162, p. 61]. Cyuachi
(dbenepanpHi MpaBUia JOKa31B, 110 3arajJoM PO3LIHIOITh MOKAa3aHHS 3 UyKUX CIIB,
BOJIHOYAC Tepen0ayaroTh BEIMKY KUIBKICTh BHHSTKIB 13 IOTO MpaBHiIa — ax 0
3aJIy4eHHS TaKUX CBIY€Hb, HaBITh AKIIO 0COOYy, HA CJIOBa AKOI OMOCEPEIKOBAHO
MOCUJIAIOTHCS, MOKHA 3alpOCUTH K CBiAKa 1 oTpuMatu iHQopmailio
Oe3nocepeIHbO Bif Hed.

C. Xaak BBa)kae 00M/Ba MIIXOIU — 1 KIIACUYHUM, 1 Cy4YaCHUN — HETOCTaTHBO
aJIeKBaTHUMH 3 TOYKH 30pY €MICTEMOJIOTIYHMX iMmrepatuBiB. €. beHtam 1iakom
CJIYIIIHO BUCYBAa€ BUMOTY IIOJ0 MOBHOTU JIOKAa31iB, Ky MOXHa mnepepopMytoBaTh
B OUIBII MparMaTUYHUM CHOCIO: Mipa TMOBHOTH JOKa3iB BHU3HA4Ya€e MIpy
OOTPYHTOBAHOCTI TUX UM 1HIIMX MPOIO3UIINA MPABOBOTO XapakTepy. Ajie 3 I[bOTrO
HE BUIUIMBA€E aHl Te, 10, K BBaxaB €. beHTaMm, 3amydyeHHsT MaKCUMalbHOI
KUIBKOCTI JaHUX € HAaWKpPallOl CTPATETi€l0 MOIIYKY CIPaBeIJIMBOrO PIllICHHS, aHi
Te, 110, 3a NOPUNYIIEHHSM 13 (QeaepalbHUX MpaBWJI NOPO JOKa3W, Kpalloro
TEXHOJIOTIEI0 OMpAIIOBaHHS JIOKAa31B € HaMaraHHs BHUKJIIOUUTH 3 PO3TISIY
«HeHaaiiHy gaHi. bigeme iHdopmanii HE0OOOB’SI3KOBO O3HA4ae Kpaily abdo
AKICHIITY 1H(GOPMAIlII0, OCKUTBKHU JOJaBaHHS JaHUX P 30€pe’KeHH] 1X HEITOBHOTO
XapaKkTepy MOXeE 3aBECTH PO3CIITyBaHHS y NIYXHil KyT, HATOMICTh HasiBHA paHIIlIe
i MeHm mnoBHa iHGopMallis Morjia OyTH JIOCTaTHBOKO JUIsl  aJE€KBATHOIO
po3B’si3aHHs mpoOieMu. Tak camMo MOMUIIKOK OyJio O BHKJIIOYATH MOTEHIIIITHO
HEHaJ1MHI CBITYEHHS Ha TiH MiJCcTaBl, IO BOHU MOXXYTh BUKPUBUTH KapTUHY, L0
CKJIQAEThCS 3aBASKHM HaAIMHUM, Xo4ya W HemoBHHM, panum [219, p.350].
Hacnpapai sk OUIbIN IUTITHUM MOXE BUSBUTHUCA (payHO2epecmuyHuii Miaxia Xaak,
[0 HAMAaraeTbcsl MOEAHATU Kpallli CTOPOHU (DYHOAYIOHANI3MY Ta KO2EPeHMUIMY 1
CIIUPAETHCS HA MEPEXPECHY KOPEIALIiI0 TeTeporeHHoi indopmariii [156, p. 51-52].
VY mexax dinocodchko-HEOMParMaTUCTCHKOTO MIAXO0Y 1€ O3Hauae, 110 IpaBOBa

CHUCTE€Ma HE MOBUHHA MPSMOIIHIMHO BUKOPUCTOBYBATH KOAU(PIKOBAHUNA KOMILIEKC
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MPUHIUIMIB YA TO BUKJIIOUYEHHS HEHAJIMHUX, YA TO BKJIIOUEHHS BCIX MOKJIMBHX
(dakTiB, a Ma€e JOTPUMYBATUCS OLIBII THYYKOrO HIAXOAY A0 3aCTOCYBAHHS OyJib-
SAKUX KPUTEPIiB Ta 1HIUKATOPIB HAIAIMHOCTI, JAOPEYHUX Y KOXKHIM KOHKPETHIH
CripaBi ¥ CTOCOBHO KOXKHOTO KOHKpPETHOro cBiaka. Tak, 3 ogHOro OOKY, JIETKO
3aCTOCOBHI Ha MPAKTUIll, KOHKPETHI KpUTepii (Hanpukiaa, Gaktu, omyOiKoBaHI B
HAayKOBHUX JKypHajax 1 MATBEPKEHI MEPEXPECHUMU €KCIIEPTHUMHU OLIIHKAMH), HE
3aBXU BHU3HA4YalOTh MEBHY i1H(GOpMalil0 K AOCTaTHHO HaIilHy, a, 3 1HIIOrO,
ICHYIOTh JOCHUTbH T'y4YHI CIIPaBH, IO CTAIOTh I1JICTABOIO JUJIS MOJAJIBIINX PO3POOOK
MPAaBOBUX TEOPid, Yy SAKUX BUCHOBKU IPYHTYIOTHCSI MEPEBAXKHO HA JUCKPEIIMHUX
MOBHOBAXXEHHAX CYJIB, TOOTO MalOTh MPHUOJIU3HO TaKUIl KPUTEPId KOHKPETHOCTI
Ta TOYHOCTI, K 1 TOpajJia «KYMHUTH MO COBICTI», pO3paxOBaHa CKOPIIIE HA 1HTYIIIIO
azpecara mopajau, a He ¢popmaabHi KpuTepii 3HaHHA. Ha mpakTuii e o3Hadae, 1o
JI0 CYMHIBHHMX Ta CYNEpPEWIMBUX EKCHEPTHUX CBIIUEHb MPU PO3TISIl HUBLIBHO-
npaBoBux mo30BiB cyau CIHIA ¢denepanbHOro piBHS CXUJIbHI CTAaBUTHUCS OUIBII
KPUTHYHO 1 3aCTOCOBYBATH [0 HUX EKCKIIIO3MBHUWM MNPUHIMUI, a TPHU PO3TIISLi
KpUMIHAJBHUX CIPaB iX JIOBipa O €KCIEPTHUX CYJOBO-MEIUYHUX OI[IHOK 3HAYHO
3pocTae, xoda IS IbOIO HE ICHY€ >KOJHUX EIMICTEeMOJIOTIYHUX Ta JIOTTYHHX
mijacTas [156, p. 52].

[le cBimUUTH, OYEBUIHO, PO TaK 1 HE MOAOJAHY TPATULINHICTD MIAXOAY A0
npoOjieMy BUSIBICHHS ICTUHM TI0 CYTlI CHOpaBU: 1€ TMPOSBISETHCA SIK Y
MPIOPUTETHOCTI KPUMIHAIBHOTO MpaBa HaJl IUBUIBHUM (J0Bipa 10 BHYTPINIHIX,
IHTETPOBAaHUX TIPABOBOIO CHCTEMOIO E€KCIIEPTIB € BHUSBOM YCTAHOBKM Ha
HEOOXIJHICTh PO3B’SI3aHHSI KPUMIHAJIBHOI CHpaBU SIK OUIbII HAarajlbHOi, Y TOMY
YUCJ1 3 TOYKHU 30py MyOJIIYHOTO PE30HAHCY, SIKMIl BOHA MOK€ BUKJIMKATH), TaK 1 B
CBOEPITHOMY MUCJIEHHI MPABHUKIB, KOTP1 B KPUMIHAIBHUX CHpPaBax MOBOASATHCS SIK
aJIenTH He3MarajibHOi MPaBOBOi MapajurMyd ¥ rOTOBI PO3TJISIHYTH BCl apryMEHTH
3apaau JOBEJICHHS BMHU OOBHHYBAu4yBaHOTO (3a JIOTIKOIO, 3T1JIHO 3 KOO, SIKIIO
3JI0Y4UH CKOEHO, TO XTOCh, MPUHAWMHI TIMOTETUYHO, MAa€ HECTU 3a HBOTO
BIIMOBIAANBHICTD, 1HAKIIIE MPABOCYAMsI HE 3AIMCHUTHCS), & Y HIUBLUILHO-IIPABOBHUX

CIpaBax CyJ MOE JI03BOJUTHU COOl COJIOMOHOBY TPETEUCHKY MO3MULII0 (aJKE TYT
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HE ICHY€ 3a3JalieTi[b MPU3HAYEHOIr0, MPUHANMHI TIMOTETUYHO, 3JIOYUHIIS,
OCKUIbKM JaJeKO He 3aBkAM caM (AKT MpaBOMOPYIICHHS € Oe3CyMHIBHUM,
OYECBUJIHUM € JIMIIIE HAsBHICTh MPETEH31d OJHIET 3 CTOPIH) MIXK JBOMa HA4eOTO
PIBHONIPAaBHUMH CTOPOHAMH, a BIATAK — BUKOPUCTOBYBATH MPOLEIYPY TaK, IIO
BOHA JI1MCHO MO’K€ HaraJyBaTH CJIIE KepeOKyBaHHS U MOKJIAJaHHS Ha JOJII0, Ha
«MYJIpPICTB», HA 1HTYILII0, HA «KUTTEBUHM JOCBIA» — TOOTO Ha IO 3aBrOJHO, aJie HE
Ha eMiCTEeMOJIOTIYHUN 1HCTpyMeHTapiil. He BunaakoBo, oueBuHO, y mtati Texac
IPOIOBKYBAIM 3BEPTATHCS JIO MOCIYI yXK€e 3rajyBaHOro BHUILE JOKTOpa [pircona
(CyMHO BIIOMOTO SIK «ITOKTOpP CMEpTh») K «HAyKOBOT'O €KCHEPTa» MPU PO3TISIL
TSOKKUX KPUMIHAJIIBHUX 3JIOYMHIB HAaBITH MICHsA TOTO, sk Horo 1995 poky Oymo
BHUKJIIOUECHO 3 AMEpPUKAHCHKO1 MCUXIATPUYHOI acoliallii; He BUMAJIKOBO TAKOXK 1 Te,
mo ¢denepabHUMH TIpaBUIaMU MPO JIOKa3W TiepeadadeHi OOMEXEHHS 00
3aJIyd4eHHS CYMHIBHMX Ta CYNEPEWIMBHX JIaHMX MNPUpPOAHUYUX HayK (hard
sciences), ajie MO0 CBITYEHb €KCIEPTIB, 110 MPEACTABISAIOTH 1HII rady3l 3HaHHS,
pO3paxyHKH OyIyIOThCSI NMEPEBAKHO HA JUCKPELIMHUX MOBHOBAXEHHSX CYIOBHUX
YUHOBHUKIB [162, p. 56].

OTtxe, aHl 1HKJIIO3UBHA cTpateris (3a €. benramom) He Oyae epeKTUBHOIO,
AKIIO aJBOKAaTH Ta MOBIPEH1 CTOPIH HAJIEKHO BUKOHYBATUMYTh POOOTY 3 MOIIYKY
pEJeBaHTHUX CBIJYEHb 1 BUSIBJICHHS HENONIKIB y OJokax iH(opmailii 3 MeTor
MPaBIUBOTO BHCBITJIEHHS XapakTepy J[O0Ka3iB HE Yy CYKYNHOCTI, & B KOXHOMY
OKPEMOMY BUIIAJIKy, aHl €KCKIIIO3MBHA CTpaTeris, BOyJoBaHA B aMEpPUKAHCHKI
MpaBuiia Mpo JI0Ka3u, KO0 CTOPOHU HE BUKOHYBATUMYTh YECHO CBOI mpodeciiini
00O0B’SI3KM 3 KPUTHUYHOI OIL[IHKM CYMHIBHUX (PaKTiB, a0 BHIIYUUTH iX 3 PO3IISAAY.
AMepurKaHChKa MPaBOBa Mapajgnurma, Mo CIUPAETHCA HA MPUHLIMI 3MarajlbHOCTI Ta
€KCKJIFO3UBHUX MPaBHJIax PO JOKa3H, HE € IMAHEHTHO IMOPOYHOIO Ta a0COJIFOTHO
Hee()EeKTUBHOIO 3 YpaxyBaHHIM 3aJlay BU3HAUYECHHSI ICTUHU B IIPABOBUX CIIOpaXx, alie
y CBOEMY HHUHIIIHBOMY BWIJISA/II BOHA BOYEBU[Ib JajieKa BiJl TOTO iAealy, SIKUM
OUIBIIICTh aMEpUKAHIIB €001 ysBiA€. SIKMH TpaBOBUM MeXaHI3M BU3HAYEHHS
ICTUHU BHSBUTHCA KpallMM y TI€BHOMY MICLI Yy TEBHUH dYac, 3aJeXHUTh BIiJ

CKJIaJIHOI CTpaTeriuHoi KOMOIHAIli ICTOPUYHHUX, KYJIbTYPHUX, EKOHOMIYHHX,
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CYyCHUIbHO-MOpPAJIIbBHUX  YWHHHKIB, 1  JJI8  CEpPHO3HOrO0  BJOCKOHAJIECHHS
(yHKIIIOHYBaHHSI TPAaBOBOi CUCTEMH HEOOXIJIHI 3MIHU HE JIMIIE B cCaMiil CUCTEMI,

aie ¥ y 3HAYHO WIMPIIOMY COILIIAJIbHOMY KOHTEKCTi, B paMKax SKOro BOHa

¢ynkuionye [162, p. 57; 127].

3.3. Poab d¢opMaibHOI JIOTIKH $#K eNiCTeMOJIOIiYHOI0 MeXaHi3my

cuieHTH3auii npasa y ¢pitocodpcobro-npaposiii konuenuii C. Xaak

3 uaciB €. beHrama B aHrio-amepukaHchKkiil ¢utocodii nmpaBa NPUUHSITO
BBaXKaTH, 110 (paKTHUYHA ICTMHA € CYTTEBUM €JIEMEHTOM MPABOCYIJIA U JIEKUTH B
OCHOBI MOHSTTS CHPABEIMBOCTI, TOOTO MOKapaHOIO 33 3aKOHOM MOXe OyTH JIUIIIE
JMIOIMHA, KOTpa JAIMCHO BYMHWIA 3JIOYMH 1 3aBjaana mkoau. [lpobOnemaTtuka
(haKTUYHOT ICTUHHM OXOIUTIOE KIJTbKa BAXKIIMBUX 1 AUCKYCIMHUX MUTaHb I10J0 PO
JIOTIKK y Tpoleci ii BU3HAuYeHHs. Alle, KpIM 1IbOT0, ICHYIOTh TaKOX 1 MpoOJieMu
3arajibHOi €MmiCTEMOJIOrii, 110 JHIIE HAa MOBEPXOBUU MOIJISIA HE MAIOTh MPSMOIO
CTOCYHKY 70 (inocodii mpaBa, TOX OMUHYTH iX 1 IEPEUTH OJpa3y J0 T€Oopii JIOTIKH
HEMOXXJIUBO, TUM I1aye€ II0 BOHM TaK YM IHAKIIE MOB’S3aHI 3 JIOTIKO — Y
¢dinocodii, Hayll Ta Mpasi.

Po3B’si3aHHs mpoOieMu (PaKTHUYHOI ICTUHHU, IO JIEKUTh B OCHOBI Teopii
JI0OKa30BOTO TpaBa, sike Mae (PyHAaMEHTaJbHE 3HAYEHHS B AHTJI0-aMEPUKAHCHKIN
MpaBoBiil Tpaauilii (OCKIILKU MOTO0 HOPMH «HE 3BOJSATHCS JulIe 10 (popManbHUX
MPUIKCIB, $IKI BCTAaHOBIIOIOTH 1 PETyJNIOIOTh HABEJACHI BHINE MUTAHHS», a
«OJTHOYACHO BHUCTYMNAIOTh 1 TAPAHTIEIO JOCATHEHHS ICTUHU Y KOXHIM KOHKPETHIN
CIpaBl Ta rapaHTI€l0 MpaB, CBOOOJ M 1HTEpEeciB» JIOJAWHHU, a TOMY CKJIaIal0Th
IEHTpPAJIbHUN 1HCTUTYT», «CEPLEBUHY» IMpolecyalbHoro mnpasa [87, c. 6]),
noTpeOye 3BEpHEHHS /10 3arajlbHOTO €MICTEMOJIOTIYHOTO JUCKYPCY, OCKUIBKU 0e3
HBOT'0 BY3bKOCIIEIIaJIbHA TEOPisl IIPpaBa 3aJIMIIAETHCS B MEKaX HAIBHUX TPAKTYBaHb
TaKuX TMOHATH SIK «(aKT», «ICTUHA», «apTyMEHT» Toilo. OCKUIbKU 3a JOKa30BUM
nmpaBoMm (a mUpIIe — 1 3a MPaBOM 3arajoM) BHU3HAIOTHCS TaKl BIIACTUBOCTI 5K

0OHOpIOHICMb (hakmuyHo2o 3MICTY, IOpUJIUYHA YyiricHicmb 1 OCOOJMBO TEBHA
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3aKoHo00asua eidocoonenicmo [Hampukiaa, 106, c. 43—44], odyeBHUIHO, III0O BOHO
00’€KTUBHO IPYHTY€TbCS Ha 3acajax, 110 BUXOAATh 3a NPOLECyalbHO-IPaBOBI
MEX1, a TOMy OoTpeOye 101aTKOBOTO (Pi1ocoCchKO-MTPaBOBOr0 OOIPYHTYBAHHS.

[Ile nmoriunuii mMo3uTUBI3M (1 Mi3HIIIE <WIOTIYHUNA eMmipu3M») BigeHcbkoro
rypTKa 3HEHIHUB OUIbIy YacTUHY TpaAMIiiHOI (imocodii sik O€33MICTOBHY 3
OTJIsily Ha 11 KOTHITUBHUU MOTEHINiaN (a TOUHIIIE — HOTO BICYTHICTh 3 TOYKU 30PY
MO3UTHUBICTIB) 200 HABITh K PI3HOBUJ «IIOTAaHOI MOe31i» 1 CHOPMYIIIOBAB «CYyXUM
ocTtaTok» (U10co0PChKOT MPOOIEMATUKH SIK (POPMYITIOBAHHS «JIOT1KA HAYKH», TOX
HE JIMBHO, IO OUIBIIICTh 3aXIOHUX (UTOCO(IB HAYKHM MHUHYJIOTO CTOJITTA — SIK
NPUXWIBHUKU 1HAYKTUBI3MY Ha kwraidt [. Palixenbaxa, P.Kapnama Tta
K.I'. 'emniens, Tak 1 croBnu AeaykruBizmy Ha kwmranT K. [lonmepa — Buxonunu y
CBOiX BHCHOBKAax 3 aKCiOMH, 3TIHO 3 SIKOIO HayKa, SKIIO BOHA € PalliOHAIbHOIO
(GOpMOI0 CHIPUHHATTS CBITY, MOXE BHSBISITH BJIACHY CYTHICTh BHUKIIOYHO Y
BY3bKHX (DOpManbHO-JIOTIYHUX TEepMiHAX, TaK camMo SK 1, HampukiIaj,
CTPYKTYpPAIIICTH, IPEACTABHUKU aHAITHYHOL (iocodii (ocodmuBo T. Kyn Ta fioro
KOHIIETI[II HAYKOBOI MapaaurMu) abo MOCTMOAEpHI3MY (Hampukian, M. dyko 3
HOro KOHLEMIIEI €NICTEMU), B OCHOBY SKHX [OKJIAJE€HO HE TpaJuLiiiHy
JUXOTOMIIO ICTUHHOTO 1 HEICTUHHOTO, a JOCUTh CYIEpEewINBY YHITapHO-
IUTIOpalibHY «MOJieNb (MOKIJIMBUX) MOJIeNIel CBITY». 3pEelTo0 1€ MPU3BENO A0
dbopMyBaHHS 3aroHy paJuKaJbHUX COIIIOJOTIB HAyKH, KOTpl, BUSBUBIIU
HEJIOCTAaTHICTh  3alpPONOHOBAHOIO  MO3UTHUBICTAMH, HEOMO3UTUBICTAMU  Ta
MOCTHO3UTUBICTAMH ~ MEXaHI3My  noOyJoBaHOoi Ha  (opMasbHI  JOriml
«palllOHAIbHOT PEKOHCTPYKIII1» JOTIKM HAYKH, CTAJIA BIKUAATH CaMy MOKJIUBICTb
3aCTOCYBaHHS /0 HAYKOBOTO JIOCIKEHHS MPUHIIMITY paifioHanbHOCTI [172, p. 14].

C. Xaak, sk y»e 3a3Hayajnocsi, abCOJIOTHO HE MOJIIs€ TAKOro MiAXOy, aje
BOJITHOYAC €MICTEMOJIOTTYHI MOKIIMBOCTI (hOPMAJIBHOI JIOT1KH, SIKOO O BUTOHYEHOIO
Ta peTeIpHOI0 BOHAa He Oyna, B PO3’SCHEHHI Ta peami3alii MNOTEeHIamy
palllOHANILHOCTI PO3IIHIOE HE TaK BHCOKO, SIK MPEICTaBHUKU BileHCHKOTO TypTKa
Ta iX oxHoaymIil W mnochigoBHUkH [164, p. 394-436], 1 TpakTye HOCUTH

MOMIPKOBaHO. AJICKBaTHE CTABJICHHS J0 TaKUX MUTaHb, SIK ICTUHHICTH MPOITO3HUIIIH
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monao (crymeHs) HaaiMHOCTi (akTiB, iX OOrpyHTOBAHOCTI, €(EKTUBHOCTI
EMIIPUYHUX JOCHIIPKeHb HeMoxunBo, Ha naymky C. Xaak, cdopmynroBatu
BUKJIIOUHO B paMKax (opMaibHOI JIOT1KH, BOHO Ma€ OyTH OUIBII «IIPU3EMIICHUM,
TOOTO BpPaxOBYBAaTH B3a€MOJIII0 JOCTITHUKIB 13 KOHKPETHHUMHU pe€UYaMH CBITY Ta
MOAISIMM B HHOMY, @ TaKOXX B3a€EMHHM MOBHU 3 ii KOHKPETHUMH JI€HOTATAMHU —
dbenomenamu OyTTs, a 1€ O3HA4a€, 10 3MIHM B CHEIlalbHIN, ajie HE TPAHUYHO
dbopmanizoBaHiii, MOBI HAyKH HE 0OOB’SI3KOBO €, SIK BBaXkKaju 4MCIIeHH] ¢itocodu
Hayku XX CTOJITTSI, HEMUHYYOI MEPENIKOJO0I0 ISl palliOHAIbHOCTI, HABMAKU —
BOHHU YacTO CHPUSIOTH IHTEJIEKTyalbHOMY Iporpecy. OTxke, BU3HAIOUH OE€3YMOBHO
BAXKJIUBY POJb (OPMATBHO-JIOTIYHOTO amapary y Mpolecl JOCIiKEHHS,
HEOOXIIHO  JOMOBHUTHU  E€MICTEMOJIOTIYHUNA  JUCKYPC  PECYpCHOW  0a3010
HeopManbHOrO xapakrepy (usl mpoOlieMaTHKa JOKJIAgHO po3pobiieHa B
MoHorpadgiunux Bujganasx [160; 163]; momo mnpaBoBOro KOHTEKCTy: [167,
pp- 205-214]), ane 1e gxpa3 Ta BUMOTa, IO i€ BpO3pi3 13 pealbHICTIO Cy4YacCHOTO
CTaHy IIPaBOBOI TEOPIi.

VY cnemianbHil OpaBHUYIA JITEpaTypi BXKE JOCUTh JaBHO c(hOpMyBaBcs
CEKTOp TaK 3BaHOI «HOBOI IITKOJIM JOKA30BOTO MpaBa» (new evidence scholarship),
y MeXax SKOTO MOXHa BU3HAUUTHU TPU IOKOJIHHS JOCTITHUKIB, OCKUIBKU Ha
MoYaTKy NpPEACTAaBHUKMA 1bOTO HANpsIMy HaMarajiucsi BHKOPUCTOBYBATH
€BPUCTUYHHUM 1HCTPYMEHTapiil MaTeMaTUyHOro (TMOB’S3aHOTO TMEPEAOBCIM 13
TEOpi€ro BIpOriHOCTI) aHanizy ¢aktiB [202, pp. 61-102], nmoTiM 3BepHYIUCS 10
3aCTOCYBaHHS MaTeMaTHUKO-CTaTUCTUYHOIO aHalli3y JAaHUX NPUPOJHUYUX HAYK, a
Ha TpEeThOMY €Tamll yBara HAJa€TbCi HE OOYHMCIIOBAJIbHUM, a JIOTIKO-
MaTeMaTUYHUM ONepalisiM, 3aCTOCOBYBAaHMM i MOOYJAOBU <«JIOCTEMEHHUX)
JOTIYHMX BHUCHOBKIB oco0aMu 0€3 CrHeuiaJibHOi MiATOTOBKM CTOCOBHO [0
MOBCSIKJICHHUX KUTTEBUX cUTYyallill [226, pp. 33—49].

[llonpaBma, 10 TpaguIIHOTO OKA30BOTO IIpaBa, SKE& 3aliMaeThCs
MEePEBAXKHO MPOIECYaTbHO-IIPOLIEAYPHUMH MTUTAHHIMU OI[IHIOBAHHS HAJ1HHOCTI Ta
HaJIeKHOCTI (3aKOHHOCTI) JI0Ka3iB, 1€ HampsM He Mae O0e3MocepeHbOro

BIIHOILICHHSI, TAaK CaMO SK, BJIACHE, 1 JI0 JIOTIKH, X04a y HOTro Mexax po3poOseHi
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YUCJICHH1 MPOMO3UIIii 100 3aCTOCYBAHHSA bopMaTbHO-JIOTIYHOTO
IHCTPYMEHTApII0, SIKUW, yTIM, 4acTO-TYCTO NOJA€ MPUKIAIU KBA3UIOTIKH, ajle TaK
Yy 1HAKIIe, BapilOOYM BiJl MPOMO3UIII 3aCTOCYBAHHS CY4acCHOTO JIOTIYHOTO
dbopmanizMy 10 pO3B’sI3aHHS JIOTTYHUX HEY3TO/KEHb Y TPaAUIIMHUX MPaBOBUX
npoieaypax 10 crpod chopMyBaTu crelladbHI «IIPABOB1 CTUIII MUCIEHHS, KHOBA
IIKOJa JOKa30BOrO MpaBa» BKOpPIHEHAa B TPaAUIIMHUX IIJIX0JaX aHIJo-
aMEPUKAaHChKUX MPOLECYANICTIB 1, MO CYyTl, € BIAPOJKEHHSIM aMOITHOI MOTYTd
nodynyBatu  4iTKy «joriky mnpasa» K.K. Jlenraenna, mnepmoro jekaHa
lapBapiacekoi mkonu 1mpaBa, kotporo O.B. Xonmc cxapakrepusyBaB — SIK
«HAWBUJIATHINIOTO 3 )KMBUX MPaBOBUX TEOJIOTIB» [192, p. 128; noknagHO KPUTUKY
0O.B. Xonmcom dopmanbsHo-soriyHoro miaxony Jlenraemna Xaak posrisanae B 171,
pp. 71-105], a ToMy € JOCUTh TUMOBUM IMPHUKIAJOM IPaBOBOi TEOpii B ILApHUHI
JIOT1KHY Ta €MiCTeMOJIOTTI.

Ao 3ocepeaUTHCS HAa HAWOLIBII XapaKTepHUX MJid ILOTO HAMNpsIMy
BIITay>KEHHAX (XO4a JUIIE HUMHU CIHUCOK JAJEKO HE BUYEPITYETHCS), TO MOXKHA
BHOKPEMUTH: MO-TIEpIIe, KOHIEIIII, [0 ITPYHTYIOThCS HA KJIACUYHIN J1eTyKTHUBHIM
JIOTII; TO-ApPYre, KOHLEMINi, 0 BUKOPUCTOBYIOTh PO3MIUPEHY (I€OHTUYHY)
NEAYKTUBHY JIOTIKY; MO-TPETE, MOJIEN He-eTyKTUBHOTO MUCIICHHS.

I'. ®pere, koTpuil 3AIMCHUB PEBOJIOIII0 B Haylll JIOTIKH, MOPIBHIOBAaB
NPUPOJHI MOBH 3 JIIOJCHKOIO pYKOIO, a MOBY CBO€i IIIOWHO BHUHAWJIEHOI
dhopMasIbHOT JIOTIKK — 31 CHeliaTi30BaHUMHU 3HAPSISIMUA Ha KIITAJIT MOJOTKIB Ta
BUKPYTOK 1 0COOIMBO MiJKPECIIOBAB, 10 MPUPOJHI MOBU 3 IXHHOIO THYUKICTIO Ta
0araTcTBOM MOKYTh CIYI'YBAaTH JUIsl HapI3HOMAHITHIIINX IUIEH, ane 3aKiajeHa B
HUX TEHJIEHIIIS A0 0araTO3HAYHOCTI HE J03BOJISIE BUKOPUCTOBYBATHU iX JUISl YITKOI
apTUKYJIALI JOTTYHUX apTyMEHTIB. Jlesiki NPUXUIBHUKU BITHOCHO MOMIPKOBAHOI
OLIIHKKA POJl JIOTIKKM Yy TMpaBl BX€ JaBHO HAroJIOUIYyIOTh Ha 3AaTHOCTI
dhopMatizoBaHOT MOBU BUSIBIIATH W TPOSICHIOBATH CHUHTAKTUYHI Ta CEMaHTHYHI
IBO3HAYHOCTI, 30KpeMa B KOHTpakTHOMy mpaBi. 1955 poky 1. Tammeno,
M1JIKPECIIIOI0UN TIEpPeBary Cy4acHoi JIOTIKU HaJl TPAJULIIMHOIO JTOT1KOI CUJIOTI3MIB,

3alpoOINOHYBAB CHMBOJIIYHHMI aHaji3 Pi3HOMAHITHUX NPaBOBUX KOHIENTIB [251,
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pp- 277-306], sikuit MIr OM CTaTH rapaHTIEI0 YHUKAHHS CMUCIOBUX PO301KHOCTEH
Ta HAAIITHOIO OCHOBOIO CKJIQJJaHHSI CTaTyTiB, KOHTPAKTIB, 3alOBITIB, MallHOBUX
yroJl, peryiaMeHTIB TOIIIO, 1 11e OYB JIMIIIE TOYaTOK Mpoiiecy dhopmaiizailii mpaBoBoi
cepu B 1ycl HayKH JOriki. PopManbHI IHCTPYMEHTH JIMCHO MOXYTh OyTH AyKe
KOPUCHHMMH, SKII0 HEOOXIHO TO030aBUTHUCS JIBO3HAYHOCTEH, 3aKIaJICHUX Y
CTPYKTYpi MOBHU. OJIHAK CMUCIOBI PO301’KHOCTI CHUHTAKTUYHOTO MOXOXKEHHS HE €
TOJIOBHUM JIKEPEJIOM HEBU3HAYEHOCTI B IMPABOBUX TEKCTaX, sIKa BHUHUKAE
MEPEBAXKHO 4Yepe3 HEOJHO3HAYHICTh 1 CEMAaHTUYHY HEYITKICTh KIIOUYOBHX
KOHIIENTIB Ha KIITAIT «BIAMOBIAANBHICTEY, «OCYIHICTBY, «IIPHUBATHICTHY,
«IPUYIUHHICTB» TomIo [172, p. 16].

I. TamMmeno TakoX po3poOJISIB MPOEKT TaK 3BAHOI «MaTEMaTUYHO-IIPABOBOI
noriku» (legal logistic), 10 COUPAETHCA HA PECYPCU JCOHTUYHOI JIOTIKH 3 METOIO
pO3pOOKK MoOjieNield ONMHCY HOPMATHUBHHUX CHCTEM 3arajoM 1 MPaBOBUX CHUCTEM
30kpeMa (muB.: 250). AHaJIOTIYHMI TPOEKT, ajie PETEIbHIIEe PO3pOoOIeHHIA,
3anpononyBanu K. Amuyppon ta €. bymuria [132; 29, c. 7-13], skuil MoxHa
BBa)KaTH OUIBII TOYHUM OMMCOM Kjiacu4yHoi Jorignoi optomokcii K.K. Jlenrnenna,
y 3B’SI3Ky 3 UMM KOHIIEMIlisI HOPMAaTUBHUX CUCTEM IIMX JBOX aBTOPIB € KpalllUM
00’ekTOM aHamizy (GOpMaNICTUYHUX TEHJEHIIM y JOriui mnpaBa, Xoda cama
KOHIIETI[IA JaJieKa BiJ] YUCTOTO Ta MPSMOIIHIMHOIO pallioHaTi3My: SIK TBEPIATH
aBTOpH, (GyHIAMEHTAJIbHI MPUHIUIKA HOPMATUBHOI CHUCTEMH MpaBa HEOOXiIHO
«CEJICKIIIOHYBATH» EMIIIPUYHO, 10 B IIOMY KOHTEKCTI O3HA4a€ OMpaIfOBaHHS
JOCBIy, 3a(iKCOBAHOTO B 3aKOHOJIAaBCTBAX, IPABOBUX KOJIEKCAX 1 CYJIOBHUX
npeuenentax. «Hayka npaBa» (legal science), mogiOHO A0 MPUPOJHUYUX HAYK, €
MOYacTu  «pallloHAIbHOIO»  (TOOTO  (OPMANTBHO-JIIOTIYHOKO), a  [OYacTH
eMIIipUYHOI0, ane crnenudiuHo Qinocodcrke 3aBAaHHS MONSArae€ B TOMY, II00
3a0€3MeUNTU «pallOHAJIbHY PEKOHCTPYKIIIO» JOTIYHOI CTPYKTYpPHU HOPMATUBHHX
CUCTEM — TaK caMmo, K (uiocodpu Hayku poOJATH 1€ MOoAO0 (I3UKU Ta I1HIINX
npupoaHnunx aucuuiuiid. [Ipu npoMmy Metonu Qopmanizamii Ta iHTEpHpeTarii
rJIMOO0KO BKOPIHEHI B TPAJUIIISAX caMe 3aX1HOI CYyCIUIbHOI JYMKH, 3 YAM Ba)KKO HE

IIOTroJUTHUCA, 1 MOXYTb Ha4eOTO CIIyryBaTtu iI[GElJ'IBHI/IM MIPOTOTUIIOM IICBHHX
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aCIeKTIB TOTO, 110 ¥ HA3UBAETHCS BIACHE payioHanvhum MUciaeHusm [172, p. 17].
Ane me O.B. Xonmc y cBoiif kputuli (opMmanbHOi JIOTiKM mpaBa JleHrmemna
3ayBaXkKyBaB, 110 HaJMIPHUM aKIEHT Ha JOTIYHIM CTPYKTypi MPaBOBUX CUCTEM
MOX€E 3arpo’KyBaTH HEBUIIPABIAHUM HEXTYBaHHSM [JIMOMHOIO IXHBOI COILaJIbHO-
ICTOPUYHOI MOpUPOAM W BIUIMBOM JUHAMIKM 3MIH, 10 TMEPEXKUBAE SIK
iH(pacTpyKTypa MpaBOBUX CUCTEM, Tak 1 Oylib-SIKE€ MPABOBE IMOHATTS, TPUUOMY
HE0OOB’A3KOBO TEOPETUYHO OocMuUcieHe. ToMy Tak 3BaHl «0a30B1 BUCIOBIIOBAHHS
(primitive sentences, €JIEMEHTapHI OJWHUIIl HOPMATUBHOI CHCTEMHU I[IpaBa)
K. Amuyppona Tta E. Bynurina, 1mo € aHamoramu «IpUHIHIIBY a00 «JIOKTPUHY Y
norimi npaBa K.K. Jlenrnemna, HeMuHy4e NepeTBOPIOIOTHCS HA MPEIMET MPaBHUYO1
iHTeprpeTalii, 1 popMmalibHa JIOTiKa HE3/aTHA PO3B’S3aTH II0 MPOOJIEeMY JIUIIIE
IUIIXOM MPOCTOi JeMapKalii MK 3MiHamu, IO BiAOYyBalOThCS Yy 3MICTI CaMHX
«0a30BUX BHUCIIOBIIOBAaHbY, 1 3MIHAMH, 3YMOBJICHUMHU BapiaTUBHICTIO MpPaBUII
JIOT1YHOT'O BUBEACHHS, MPUUHATUX Yy pPaMKaX CUCTEMH, a 0€3 BIAMOBII HA MTUTAHHS
110/I0 BIUIMBY IHTEPHpETAIlii Ha 3MICT OCHOBHHMX MOHSTH HE 30BCIM 3pO3yMLIO, B
YoMy came Mae nossiraTtu 1eu 3mict [172, p. 18].

[lle omuH HemoONIK Teopli HOPMATHBHOI CHCTEMHU IpaBa OB sA3aHUN 13
HEMOXJIUBICTIO BU3HAYUTH a0COJIIOTHO BECh KOMILIEKC 0a30BUX BHCIIOBIIOBAHb,
[0 OMUCYIOTh NEBHUI NPABOBUU MOPSIOK, 3 YUM MPOMOHYEThCS OOpPOTHUCS
IUISIXOM KOHIIEHTpAIlll yBaru He Ha MPABOBUX CHUCTEMaxX y BCiil iXHIM MOBHOTI, a
JUIIE HA TUX CETMEHTaX CUCTEM, 110 BKJIFOUYAIOTh BUCIOBIIOBAHHS, JOTHUYHI 0 Ti€l
Yy 1HIIOI TPYyNU NPaBOBUX MPOOJEM: aJKe MpHU I[bOMY HE HAJAEThCS KOIHHUX
MEXaHi3MiB 1eHTU(]IKAIIl UX TPyH, HE KaXKy4d BXKE MPO HEUITKUM XapakTep
TaKuX MOHSTH, SIK PEIEBAHTHICTh UM JIOTUYHICTD.

Kpim TOro, aBTOpM BHU3HAIOTH 3MIHM B CTPYKTYpl Ta 3MICTI IpPaBOBHUX
cucteM. BoHu BU3HAIOTH, IO PI3HOMAHITHI JIKepelia MpaBa MOCTiitHO NOPOKYIOTh
HOBI 0a30B1 MOHATTS, Kl HA0yBalOTh BaroMOCT] Ta aKTyaJbHOCTI, a 1HIII «0a30B1
BHCJIOBIIFOBAHHS» BTPAYAIOTHCS 111 SIKOCTI YEpPe3 YACTKOBE CKACYBaHHS 3acTaplinX
HOpM a00 NpPUNUHEHHS iX YXXUBaHHs, ajieé Cchocid, 3amponoOHOBaHUW IS

pO3B’si3aHHS  I1l€i  MpoOJieMH (30CEpPEIKEHHSI Ha «XPOHOJOTIUHHMX 3pi3ax»
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MPaBOBUX CHUCTEM, $KI HAa3WBAIOTHCS «MOMEHTaJbHUMH CHUCTEMaMmu»), €
MPUKIIAJIOM CYTO (POpMalIbHOI aKOMO/Iallll peadbHUX 3MIH Y MPABOBUX CHUCTEMaX,
Oy’Ke JajJeKuX BiJ IXHBOIO CIHpPaBXHBOTO 3MicTy. Tak, abu IHKOpIOpYBaTH Y
KOHIIETI[1}0 HOPMATUBHOTO TpaBa CKJIAJIHI AMHAMIUHI TPaBOB1 CUTYyaIlli Ha KIITAJIT
TpakTyBaHHA B pi3Hi yacu [lepmioi (peniriiinoi) nonpaBku Koncrutyuii CIIIA, mpo
o nutocs B niapo3au 2.1. «CeMioTHYHO-TIparMaTUYHUI acleKT 1/1€1 pO3BUTKY
B aMepHUKaHChKiM ¢inocodii mpasay, abo CyJ0Bl JUCKYCii HABKOJIO MOKIHBOCTI
3aCTOCYBaHHs JAeTeKTopa OpexHi («moiirpaday), 3raayBaHoi B miapo3gini 2.2.
«lcTOpUKO-€BOMIOIIMHUIN TIAX1 10 po3yMiHHS (inocodii mpaBa 1 NHUTaHHSA
TUTIOJIOT1] MPABOBUX CHCTEM Yy HEOKJIACHYHIN MparMaTUCTCHKINA mapaaurmi», abo
KoJNi3ii moao npuitHaTHOCTI aHanizy JHK B aMepukaHCbkild CyAOBIM MOpakTuili
(migposzain 2.3. «IIpobGnema iHKOpropamii HOPUHIUIY CI[IEHTU3MY IPABOBUMU
cucteMamMu |y nparMatuctchbki iHTepmpertarnii  C. Xaak»), «HOpMaTUBHUM
CUCTEMAaTHKaM» JOBelocs O 3IIMCHUTH «pallioHAIbHY PEKOHCTPYKIIIO» IIOi
MOCHIJOBHOCTI «MOMEHTAJIBHUX» MPABOBUX TMOPSAJKIB (HANpPUKIAJ, y CUTyalii 3
«mogirpadoM» Taka PEKOHCTPYKIlSI CTOCyBajacia O PIZHUX XPOHOJOTTYHUX
eni3o/iB iCcTOpii JokKa3oBoro mpaBa mmTaty @Duopuga — Jdile OJHOTO 3
aMEpUKaHChKUX IITaTiB, MPABOBA CUCTEMA SIKOT'O € CETMEHTOM 3HAYHO CKJIAJIHIIION
aMepUKaHChKOI cucTeMH mpaBa 3araiom) [172, p. 20]. Skuio HaBITH NPUMYCTUTH
MOXJMBICTh (32 YMOBHM JOCTaTHbOI BHUHAXIJUIMBOCTI) MOEJHAHHS BCIX IHX
XPOHOJIOTIYHHUX (TOYHIIIE, KYJbTYPHO-ICTOPUYHMX) 3pi3iB, YOr0 Ha MPAKTHUII
3MIMCHEHO MOKHM 110 He OyJio, B MPY’KHY KOHCTPYKLIIO JEOHTHYHOI JIOTIKH, L€
Mano O He JIMIlIe eCTEeTUYHUH e(eKT, 0 CIpaBUB OW MPUEMHE BPaKEHHS Ha
«YHUCTOTO JIOT1Ka», a i MeBHY €NICTEMOJIOTTYHY I[IHHICTh — aj€ TUIbKHU negHy, a He
BUYEPNHY (HE 3 TOYKHA 30py aOCONIOTHOTO 3HAHHS, a B KOHTEKCTI IOUIYKIB
«abCcooTHOT 30p0i» y BUTIISIAL POPMAIBHOI JIOTIKH SIK €MICTEeMOJIOTTYHOI MmaHaei
1uisi e(heKTUBHOTO (DYHKIIOHYBAHHSI MTPABOBUX CUCTEM). Taka KOHCTPYKIIiSl MOIJia
0 nomoMorTd HaMm 3agiKCyBaTH, KOJM pIIIEHHS, yXBaJEHI JUIsl pO3B’A3aHHS
KOHKPETHUX MPaBOBUX MPOOJIEM HAa OCHOBI 1HTYILIi1 @00 IHCTUHKTY, CKAaCOBYBAJIUCS

4yepes3 T1 YM 1HII MOJITUYHI OOCTAaBUHM, ajie BOHA a)X HIAK HE MposicHuiIa 0, YoMy
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a00 fK 1€ CTaNoCcs, He KaXy4yH BKe PO Te, 10 He Jojana O 10 HAIIOro po3yMiHHSA
HIYOTO MPO OOTPYHTOBAHICTH a00 palllOHANBHICTh Oyab-sikoro pimeHHs. Lle
ckopime Bunajok, sikuit O.B. XonMc oxapakrepusyBaB Takumu cioBamu: «Dopma
MOCHIAOBHOCTI Oyna 6 30epekeHa... ane 1 ¢opmMa € He OUIbIl HIXK BEUYIPHIM
KOCTIOMOM, SIKMM 3aiKJKa JIIOAUMHA Hajsrae, abu BUMISAATH MPE3EHTA0EIbHO B
HE3HAHOMOMY CEpENIOBHINI 3 OMISiAY HAa YMOBHI HOPMH 30BHIIIHOCTDY [192,
p. 234].

[HImIIMM monyIsIpHUM cepesl TOBIPEHUX, aJBOKATIB, CYJIB 1 IOCTIJHUKIB Ta
TEOPETHUKIB MpaBa € apryMEeHT 3a aHAJIOTIE0, IO BIJITPaEe BaXKIUBY POJib Y MPOIECi
MOCUJIAaHHA Ha MPELeIeHTH a00 HOPMU 3aKOHY, IX 1HTEpIpeTallii Ta eKCTPanoJIsIi
Ha HOBI NIPAaBOBl CHUTYyallli, TOX 3aCTOCYBaHHS YITKOTO (POPMAIBHO-JIOTTYHOIO
MIIXOMY, KWW JT03BOJIMB OM BIAOKpPEMIIIOBAaTH J00pi ab0 CHIIbHI apryMeHTH Ha
OCHOBI aHAJIOT'1] BIJl MOTAaHUX Ta CIA0KUX, Y IUX YHCIECHHUX KOHTEKCTaX 1 TUIIOBUX
CUTYaIlIIX HAMEBHO CIPUsIO O YOCKOHAJIEHHIO TPaBOBOI MPAKTUKH.

VYce po3MaiTTd miAXOAIB, IO NPOMOHYIOTHCA Yy CHEIalbHIN JiTeparypi 3
MpaBa CTOCOBHO apTryMEHTAIlil 32 aHAJIOT1€10, MOXKHA JEII0 CIPOLIEHO 00’ €THATH Y
4OTUpH Benukux rpynu [172, p. 21]:

1) «micTUU3MY», y MeXaxX SKOro 3a MOAIOHMMH apryMEHTAMH BU3HAETHCS
BEJIMKA palllOHallbHA CuJja, aje 3aMiCTh TOro, 100 MOSICHUTH, Y YOMY CaMe BOHa
MOJIATa€, MPOMOHYIOTHCA JIMIIE 3arajJKoBi 1 TyMaHH1 MOCUJIAHHS Ha AKICh «IyXOBHI
TISTHHS» a00 «0AKpOBEeHH (spiritual acts) [194, pp. 65-68];

2) «IHTYiTUBI3M» SIK MPAKTHKA HAKOMUYEHHS «IUCUUILTIHOBAHOI 1HTYILII»,
JOCTYMHOI 100pe ocBiYeHUM 1 1ocBiAueHUM (axiBipiMm [ 148, p. 57];

3) «CKenTUIM3M», MPEICTABHUKHU SIKOTO HE BHU3HAIOTh 32 apryMEHTaMH Ha
OCHOBI aHayorii OyJb-SIKOTO KOHKPETHOrO 3MICTYy i1/ab0 cucteMHocTi [222,
pp. 1647-1658];

4) «IOMIPKOBAHUN palllOHaNI3M», 3T1IHO 3 SIKUM apryMEHTH 3a aHAJIOTIEI0
MalTh pallOHaJbHY CHUJy, [0 PO3KPUBAETHCA YEpe3 KOHKPETHI €JIEeMEHTHU
CTPYKTYp JIOTIYHOTO BUBEJICHHS, aje OOMEXKEHY MOPIBHSHO 3 MOXKJIHUBOCTSIMU

1HayKil un genykiii [ 135, p. 951-955].
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OcraHHiil HampsiM HHUHI € HaWOUIBII MOMYJSPHUM 4Yepe3 HOro O4eBUHE
HaMaraHHs COUPaTUCS HA ITHCTPYMEHTU (HOPMaJbHOI JIOTIKH, TOK HA HHOMY BapTo
3ynuHuTUCA Aenio aokianuime. C. bproep, OIMH 13 TOJOBHUX aBTOPIB I[bOTO
MIIXOAY, BIAHOCUTH apryMeHT 3a aHaJori€l0 A0 MeToay (QopMyItOBaHHS
MOSICHIOBAJIbHUX TIMOTE3 LUISAXOM a0ayKiii W po3risijgae WOro sSK MEpIiui eran
OCMUCJIEHHS MPOOJIEeMH, a BUCHOBKH, OTPUMaHi 3a MOro J0MoMorow, MaroTh OyTH
MIJITBEP/I>KEHI 1HIYKIIEIO, TICIS YOro BOHU MOXYTh CTaTHU OCHOBOIO JIETYKTUBHHX
KOHCTpYKI[iM. Taka mo3ullisi BUTJAIA€ IIJIKOM BUIIPABAAHON0, OCKUTBKH a0YyKIlis
JIACHO HaWYacTillle BUKOPUCTOBYETHCS Il BUBEACHHS €MITIpUYHUX 3akoHIB [109,
c.44], a aHrio-amepukKaHchbka mpaBoBa Ta (uIocodChbKO-IpaBoBa Tpaauilis (y
TOMY YHCJI1 IparMaTUCTChKa 3 ii aKIEHTYBaHHSAM POJi JOCBITY) TaKOX MOB’si3aHa
MEepPEeIOBCIM 13 HAsABHUMHM MpElE/EHTaMM, 1X aHalli30M Ta Yy3araJbHEHHSAMH Ha
OCHOBI IIOT'0 aHaNi3y; 0 TOTO K aBTOP OpsiMO mocuiiaeThest Ha Joriky Y. Ilipca,
KOTPUI NEepIIMM PO3IJISHYB a0AYKIIO SIK Mi3HABaJbHY Hpouenypy. Aje, sk
3ayBaxkye C.Xaak, 1 CXOXICThb MDK no3uiiero Ilipca Ta mnpaBOBOIO
apryMEHTAIll€l0 Ha OCHOBI aHaJOrli € JHille MOBEepXoBOw, ockuibku C. bproep
BOYEBHJIb HE 3HaNOMUM 3 npoBeaeHuM [lipcom aHai3oM Haykosux apryMEHTIB 3a
aHamoriero [172, p. 22]. HacmpaBmi », SKII0 HE BAaBaTUCA B JETalI3aIliio
MparMaTUCTChKoi Jioriku [lipca, MokHa KOHCTATyBaTH, 110 HAYKOBI apryMEeHTH 3a
aHaJIOTi€l0, MO CYTi, € apryMEHTaMH €MIIpUYHUMHU, a BUBEJICHI Ha iX MIiJCTaBl
BUCHOBKM € KOHKPETHUMH, (PAKTUUHUMHU TBEPIKECHHSMH, HATOMICTh IPaBOBi
apryMEHTH TaKOIro XapakTepy MpOAYKYIOTh HE CY/DKEHHS MOAO0 IIACHOCTI, a
CYDKEHHSI IIOJAO0 CYJ/KE€Hb, TOOTO Ha iX MIiACTaBl HE KOHCTATY€ThCS MEBHUU
(parMeHT 4u acleKT PeajbHOCTI, @ YXBAIIOETHCS PIIICHHS 3 MPUBOY MPOOIEMH,
sKa BUHUKJIA B 111 (COI1aJIbHO-TIPABOBIil) peaIbHOCT1, TOK BUCHOBKH 3 apTyMEHTIB
3a aHAJOTI€l, X04Ya U CTOCYIOThCA HAueOTO (DAKTUYHOI CYTI CIpaBH, HACIpaB.i
ABJISIIOTH COOOI0 CY/DKEHHSI 3 NPUBOAY [IH, 0 AKUX HEOOXIJHO BIaTucCs (Ha
KIITAIT (GOpMyN «crpaBy A cCIiJl TpaKTyBaTH Tak caMmo, SIK 1 cpaBy X» abo0 «Ito
CIpaBy CIiJl TPAKTyBaTU SIK TaKy, IO MIANAJA€ MiJA A0 MPaBOBOT HOpMU X»).

Konu HaykoBII1 3aCTOCOBYIOTh apIyMEHT 33 aHAJIOTIE0, BOHU MAlOTh CBOEKD METOIO
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MPOSICHUTA W JeTali3yBaTH KapTUHY CBITY, TOOTO HAOIU3UTHUCS 1O PO3KPUTTA
(HayKOBOi) 1CTHHM; KOJIM TPAaBHUKU BUKOPUCTOBYIOTH TaKy apryMeHTallllo, iX
METOIO0 aX HISK HE € MepeBipKa ICTUHHOCTI MEeBHOI MPaBOBOT HOPMHU a0 PIIICHHS,
MPUUHATOTO y TMEBHIA MpeleeHTHIA CIpaBl, a MOIIYK JOTIYHO MEPEKOHIUBOIO
IHTENIr10€IbHOTO MOSICHEHHSI CBOTO MPAarHEeHHsS TPAKTyBaTU MaTepiajid CIpPaBU Y
ToM uu iHmMH cnocid [172, p.22]. Taki oOrpyHTyBaHHSI MIMCHO HOTPEOYIOTH
HaJIEXKHOTO 3 TOYKH 30pYy JIOTIKM CTaBJIEHHS /0 AHAJOTIH, ajie BOHU HE € CyTO
JIOTIYHUMH 3a CBOEIO0 TMPHUPOJIOI0, OCKUIBKU 3ajJeXaTh BiJ IHIINX YWHHUKIB —
MOJITUYHUX, COIIaJbHO-TICUXOJIOTTYHUX MOTHUBAIlIH, IIIHHICHUX OPIE€HTAIIIN TOIIIO.
Ou4eBuAHO, B IIbOMY pa3i Mae MicLE XMOHE OTOTOKHEHHSI PalllOHaJIbHOTO 3
(dbopMaTbHO-JIOTIYHUM, a TOMY IIed MiJIX1JT HE BPaxOBY€ OJIHI€ET Ba)KJIUBOI
00CTaBMHU: MPABOBl apTyMEHTH MOXKYTh MaTH O3HAKH PAIlOHAIBHOCTI, alie MpHU
IbOMY MO030aBJ€HI CTaTyCy Balli[HOTO apryMeHTy 3 (OopMajbHOI TOYKHU 30pY.
Huska aBtopiB (C. bproep, M. ['onainr) cami 3ayBakyrOTh, 110 ICTUHHICTH a0o
KOPEKTHICTb  TOCWIKM MNP0  PEIEBAHTHICTh  JIOKa3iB IPYHTYIOTbCS  Ha
(dbyHIaMEHTAIBHUX MIPKYBAaHHSX MOJITUYHOTO a00 €TUYHOTO XapakTepy, TOOTO Ha
apryMeHTaxX, OpiEHTOBAHUX Ha CYCHUIBHO-TIOJITHYHI 111 a00 KOHUEMIIIO MpaB
moauau [135, p. 960], ane e sikpa3 1 BUBOAUTH (PinocodCchbKO-MPaBOBUI TUCKYPC
Ja’leKko 3a MeXl BHUKIIOYHO (OpManbHOi JIOTIKM, Xoua W He 3a Mexi
pauioHanbHoro. OTe, NO3HUIIS «IMOMIPKOBAHOI pPaIllOHATBHOCTI», MO CYTi,
30Ira€ThCsl 3 MO3ULIEI0 «IHTYITHBICTIB» Ha KutanT Y. dpiga, 3riiHO 3 SKOKO
MEPEKOHJIUBICTh TMPABOBUX AapPTyMEHTIB 3a aHAJIOTIEI0 3aJeXUTh Bi MipH
BUTOHUYEHOCTI LIHHICHUX CYIKE€Hb, BIJl 3IaTHOCT1 JI0 3aBOAUYEHHS HACIIJKIB, BiJl
YMIHHSI 3BaXYBAaTH BCl «3a» 1 «IIpPOTH», a TakKl MOHATTS, K «BUTOHUEHICTHY,
«UIHHOCTD», «3JaTHOCT», «YMIHHS» BaXXKO BTUCHYTH B PaMKH JIOTTYHHX (hopmyl
[148, p.54]. YOpoaoBK OCTaHHIX MPUOIU3HO IT'ATIECSITH POKIB MpaKTUKA
3BaXYyBaHHS «3a» 1 «IPOTH» Ha OCHOBI MPOCTOrO 3J0POBOIO  IIIY3AY
(nepmopsigHicTh sikoro Bu3zHae He juiie C. Xaak ta ii monepeanuk O.B. XomnMmc,
ane W «IHTYITHUBICTH» 3 «MICTUKaMU»), a HE SIKUXOCh (pOpMai30BaHUX METOJUK,

BUSIBIISIE TEHACHIIIO JO 30CEPE/KEHHS] Ha TaKUX TeMax, SK apryMeHTallis,
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JaJeKTHKa, JUCKYPC, 10 ONMUPAIOThCA (OpPMaTIBLHUM MPOIEAypaM €IEMEHTaApPHOTO
O1HAPHOTO PO3MOALTY Ha «3a» 1 KIIPOTU» YU KICTUHHE» 1 «HEICTUHHE), OCKUIIbKU 11€
MOTpedy€e MOCTIHHOTO 3BEPHEHHS 10 «METa-HOPM», SKI caMi COOOI BHUKJIUKAIOTH
KOHTPApryMEHTAIlll0 W TOPOKYIOTh TSXKIHHS JO HECKIHYEHHO BIJKPUTOIO
npoIlecy aprymeHTyBaHHs. Tomy Xaak 3 BETUKOI HACTOPOKEHICTIO CTABUTHCS HE
nuiie A0 Gopmanizalii JIOTIKH, a ¥ 10 EKCIEPUMEHTIB 13 3aCTOCYBAHHSIM HITYYHOTO
IHTENEeKTY 3a/Jis Kpalloi ajaropuTMiszailii Mpolecy BHUCYBaHHS IPaBOBHX
apryMEHTIB, iX MATPUMKHU, cOpocTyBaHHs Toulo [186, pp. 199-273; 225, pp. 1-9];
MOXJIUBOCTI ~ KOMIT IOTEpPU30BAaHUX MOJEJIEW aHajidy, Ha OCHOBI SIKHX
MPOTIOHY€EThCSI «aBTOMAaTU30BaHa CHCTEMa NPaBOBOi apryMeHtailii» (automated
legal reasoning), BUYEPNYIOTbCS TaM, Ji€ BUHUKAE HEOOXIIHICTh MOOYMyBaHHS
lepapxii MeTa-HOPM, IO BHUXOMSTh 3a MEXI CyTO MPaBOBOIO KOHTEKCTY, abo
nependayeHHsT HEOYIKyBaHUX 3MIH Yy COLIAJIbHIA MpPaKTHUIll, M0 MOTPEOYIOTh
MepEeOCMUCIICHHS 1/a00 amanTaliii mpaBOBUX MOJOKEHb.

HaBenena Bulle XapakTEpUCTUKA IMIITBEPIKYE TE3y, 3TIAHO 3 SIKOIO Y
MpaBoOBil KyJbTYypl, TaK caMO K 1 B ICTOpii HAyKH, MOXJIMBOCTI BY3BKHX
crieriaJbHuX  (POpPMaIbHO-JIOTIYHUX MOJCIEH pallioHaJIbHOCTI JJISI TOBHOIO
PO3YMIHHSI TOTO, LI0 MOHA BBa)XaTW OOIPYHTOBaHUM alO0 paliOHAJbLHUM, €
JIOCUTh OOMeXeHHMH, Ha uyoMmy HamojsraB ime O.B. XomMc monaa cTo pokiB
TOMY; aje L€ 30BCIM HE O3HAaya€ MEPEMOTH €MICTEMOJIOTIYHOIO CKENTHIM3MY Ta
HEOOXITHOCTI BIAMOBHU BIJ pallOHAJI3MYy, PO3CYUIMBOCTI Ta apryMEHTIB, alu
KOHCTaTyBaTH MOXKJIUMBICTh PO3’SCHEHHS TMPABOBUX CHUTYyallld BHUKIIOYHO 3
ypaxyBaHHSIM BIUIMBY COIllaJIbHUX T4 €KOHOMIYHUX YMHHHUKIB. 3aKOHOJAaBYE MOJIE
He MOke OyTu moOyI0BaHE Ha caMiil JIOTiIl, MPOTe 1€ HE 3BUIbHSE MPABHUKIB Bij
00O0B’SI3Ky HE JIMIIIE€ JOCIyXaTUCs JO JIOTIKH y BJIAaCHOMY PO3YMIHHI clioBa (a HE
«MPaBOBO1 JIOTIKW»), W 3aCTOCOBYBATH ii MPUHILUIK y CBOiM MPaKTHIll, BOJHOYAC
HE MEePEeOoIIHIOI0YN Y CBOIN yBI ii MOXIuBOcTel [172, p. 24].

3anpononoBanuil C. Xaak KPUTUYHUN OTJs] COpOO YNPOBAIUTH «IIOCT-
apUCTOTENIBCbKUW» JIOTIYHUN 1HCTpYMEHTapid, 10 TodaB (QopMyBaTUCA MICIs

«PEBOJIIOIII B JIOTIII», 3A1MCHEHOI He3ae)kHO oaAuH Bij oxHoro I'. dpere Ta
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Y. Ilipcom, y Teopito mpaBa 3 METOIO CLIEHTH3AIlll IPAaBOBOI KYJIbTYpPH PO3KPUBAE
npobsieMy 00’€KTHUBHOI (aJie HE MOBHOI) HECYMICHOCTI «HAyKH JIOTIKW» 1 IMpaBa,
TaKk caMoO $IK 1 HayKd 3arajoM 1 IpaBa Ta MOPYIIye€ MUTAHHS TPO MEXI 1X
CYMICHOCTI Ta HeCyMIiCHOCTI. [IpuOIM3HO Takoro xapakTepy HaOyJil CTOCYHKH MIXK
JIOTIKOIO Ta MpPaBOM Yy <«JIOPEBOJIOLINHY [100y», TOOTO B 4Yacu IaHyBaHHS
CHUJIOTICTUYHOI, apUCTOTEICBOI B OCHOBI CBOIH, JIOT1KH, III0 MOXHA MPOCTEKUTH B
nojieMilll MDK JBOMa BUAATHUMU NPAKTUKYIOUMMH TpaBHUKaMH W BOJHOYAC
teopetnkamu npaBa — K.K. Jlearneminom 1 O.B. Xonmcom. Tlo3umis Jlenrnenna,
3T1HO 3 SIKOI0 IPABO B YCIX CBOIX aCHEKTax Ma€ CTaTH HAyKOl0, TOOTO KOPIyCOM
CUCTEMATU30BAHMX 3HAaHb, UI0 BIOPSAKOBYIOTBCSI Ta OCMHUCIIOIOTHCS 32
JIOTIOMOTOI0  BIJHOCHO  HEBEJIMKOro  Habopy  akcioM 1  MPUHIIUIIB
(bynnameHTanbHUX JTOKTPUH), sikux Hacopasii, 3a K.K. Jlenraemnom, HaGarato
MEHIIIe, HIK 11€ 3a3BUYail coO1 ySIBISAIOTh, 1 HE3PIBHSAHHO MEHIIE, HIXK MOAIN MIX
JI0JIbMHU, SIKI TTIOPOJIKYIOTH MpaBoBi cutyalli [172, p. 2], sBase coboro, Mo CyTi,
OIMH 13 BaplaHTIB KapTe31aHCHKOTO JIOT1KO-()1I0cO(CHKOrO palioHagiCTUYHOTO
pEAyKIIOHI3MY (KMl 30epirae cBoi MHO3ULII 1 B Cy4aCHOMY YKpPaiHCBKOMY
¢dinocodcbko-npaBoBoMy mucieHHi — [98, c. 119-134], mo uuikom 3po3ymijo,
ockuibku K.K. JleHrnemn HaneXuTh 10 HOBOEBPOMEHCHKOT Tpagullli MUCIEHHS,
3anoyaTtkoBaHoi JlekapToMm; TOMy BIH 3 TakOK caMOIO JIeTKIiCTio, ik Jlekapt
MPOBOAMB AHAIOTIi MIXK »HBOK Ta MEPTBOIO JIIOAMHOI 1 MPaIIOI0YUM Ta
3JlaMaHUM MEXaH13MOM, MIr (OpPMYIIIOBATH MPaBOBY «Ipodiemy (IIarmToxky»,
KOJM JIIOJIMHA, KOTpa Moo0ilsia MEeBHY CyMy TOMY, XTO JICTAHEThCS BEPXIBKU
(dbnarmrToky, MOXe nepeayMaTu il 3a0paTu CBOIO OOIIIHKY Ha3aJ Y MOMEHT, KOJIU
XTOCh Maudice JICTaBCA BEpPXIBKH, 1 NpPH LbOMY HE HECTUME OyJb-AKOi
BIJIMOBIJIAJIBHOCTI 1 HE MOBHHHA OyJe KOMIIEHCYBaTH OYIb-KOMY 3yCHILIA,
BUTpadeHl Ha Te, 100 Matlce, a HE OCTAaTOYHO, Aictatucsa i [155, pp. 1-51].
Taka norika QakTnyHO T1O030aBiIl€ BEJIUMKY KUIBKICTh 0CI0O  Oyab-sKO1
npaBOCYO’€KTHOCTI 1 BHU3HA€ JIMIIE OJHOrO CyO’€KTa —  MHCISYOro,
KapTe31aHChKOIO cogitant, a TOMY OPIEHTOBAaHA pajllie Ha HaJpeaIbHICTh YHUCTOIO

MUCIICHHS, & HE Ha PEAIbHICTh COLllalbHy, IPABOBY, MOJITUYHY, KYJIBTYPHY TOUIO.
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3BHYaiiHO, Ha TMOcaAl MEepIIoro JAckaHa ['apBapAChKOro IIIKOJM IpaBa
K.K. Jlenrnenn sk OpeAcTaBHUK aKaJeMIYHOi CIUIBHOTH JIOTPUMYBABCS TaKHX
CaMUX IMIIEPATUBIB 100 MIATOTOBKH MpodeciiiHuX MpaBHUKIB 1 OaxaB (I[IJIKOM
JO0T14HO), abu mkona npasa B CILIA Halyna ctaTycy, 10 1aBHO B¥KE 3aKPINUBCA 3a
IOpUINYHUME (aKyJIbTeTaMU B YHIBEPCUTETaX KOHTHHEHTaIbHOI €Bponu [172, p.
5].

Cawme 14 BIIpBaHICTh BiJ JIFOACHKUX NOTPEO, IHAUBITyAIbHUX 1 COLIAIbHUX,
BKYyMl 31 CXWJIBHICTIO JI0 aKaJEMIYHOI CXOJIACTHMKMU 1 cTaja 00’€KTOM KPUTHUKH
O.B. XonMmca, xoTtpuii omHoro pa3y HaBiTh Ha3BaB K.K. Jlenrmenna He mnuiie
«TpPAaBOBUM TEOJOTOM», a MW TPEACTAaBHHUKOM «TEMHHUX CUII» Yy TMPaBOBIU
aymui [172, p. 1]. Xommc 3akupaB K.K. Jlenrnenny, mo ToW HacTUIbKH
MOTJIMHEHUH IIKaBICTIO 1O POpMaIbHUX 3B’S3KIB MK p€4aMu CBITY, 110 TOTOBUM
ITHOPYBAaTH YUHHUKH, SKI MOXOAATH 3-M03a MEX MpaBa 1 0e3 yBaru A0 SIKHX
HacmpaB/i HEMOXJIMBO chopmyBatu 0onail sikecbh (GUIOCOPCHKE CTaBIEHHS 0
MmpaBoBOi peanbHOCTI. «IIpaBo 3HaxXoaAUTH CBOWO (Qig0codit0 HE B JIOTIYHIMN
MOCHIOBHOCTI, — 3ayBa)KyBaB BiH, — a B 1CTOpIi Ta MPUPOAl JIOACHKUX MOTpeO. Ak
OJIHA 3 Tally3e¥ aHTPOMOJIOTii, MPaBO € 00 €KTOM HAyKH; TEOPisl MpaBa € HAYKOBUM
JOCIIDKEHHSIM; ajleé HAMaraHHs 3B€CTH KOHKPETHI JeTall ICHYI04Y0i CUCTEMHU JIMILIE
JI0 JIOT1YHOI MOCTIJOBHOCTI €JIEMEHTAPHHUX IMOCTYJATIB 3aBXKIU MICTUTH Yy COOi
HeOe3MeKy BTPATUTH O3HAKUM HAYKOBOCTI M MPU3BECTU 0 XUOHOTO PO3YMiHHS
npupoau mpobiem 1 ¢aktiB»y [172, p. 2], a «3a d0oriyHOO (HOPMOIO TOJISTAE
CY/PKEHHS 1I0JI0 BIIHOCHUX I[IHHOCTI Ta BaXJIMBOCTI 3aKOHOJIaBUMX MIJCTaB, 110
3Mararotbesi MiK cobow» [192, p.297]. Ominky O.B. Xonamcom <«JIOri4HO-
HaykoBoi» koHuemniii K.K. Jlenrnenna miarsepaxyBajiu il CriemiaaiCTd HOBITHBOTO
nepiony, 3ayBaxyrouu, mo teopis K.K.Jlenrmenna urisgae sk He30arHeHa
MIIlIaHWHA 1HAYKIIT 3 JeIyKIli€n, a HopMu — 3 (akToM. BpaxoByiouu, o came
Jlenrnenn 3ampoBaauB y lapBapiacekiii mmikodi mpaBa case study method
(IHOIYKTUBHUM B OCHOBI JETaJlbHUN aHaNI3 KOHKPETHUX CYJOBUX CIpaB K
JUKEpesa IMIUTIIUTHUX 3aKOHOJABYMX HOPM) 1 II0 LEd MEeTOA 1 JIOCI € JyXKe

BIUIUBOBUM Y CHCTEMI1 MIJATOTOBKM TMPAaBHUKIB, HASBHICTb METOAOJIOTIUHOI
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IUTyTAaHUHU MAa€ HE JIMIIE CYyTO TEOPETUYHI, alie ¥ MPaKTUYH1 HACTIIKH.
[Tonax te, 1100 3MaraHHs NPaBOBUX YSBIEHb HE PO3XUTYBAJIU CYCHIIbCTBO
i He MEepeTBOPIOBAIMCS Ha JKEpPEIo KOH(IIKTIB, HE JUIIE HEOOXiAHO, ale u
OaxxaHo, 100 CyJIOBI PIMIEHHS NOCTYNOBO ¥ MO BHUCXIOHIA aJanTyBald Ta
Moau(diKyBald CcTapi MOpaBuja Ta MNPELUEACHTH [JIs Kpauoro IPUCTOCYBaHHS
3aKOHOJABCTBA Ta CYJOYMHHOI MPAKTUKU JO COLIAJIbHUX YMOB Ta notped. Came
i€l COIANbHO-ICTOPUYHOI JMHAMIKM 3MiH 1 HE BpaxOBye HOpPMAaTHMBHa Ta
IMIIepaTUBHA IOPUCTIPYIEHIIIS,, OCKUIBKHM i1 aJ€KBATHOIO PO3YMIHHS IPaBOBOI
npoOJieMH BUSIBISETHCS HEAOCTATHHO JACAYKTUBHUM HUISAXOM C(HOpPMYITIOBaTH abo
HaBITh B IHAYKTUBHHMM CHOCIO €KCTparyBaTH 3 CYJIOYMHHOI NPAKTHUKU IE€BHY
3arajbHy HOPMY: JOBOJUTHCS 3aBXKIU CTABUTHU JOJATKOBI, MOSICHIOKOUI 3alTUTAHHS:
B MeXaxX SIKO1 FOPUCIUKIT a00 KOJU PO3IJIA1aiacs MOXKIUBICTh 3aCTOCYBaHHS TI€i
Yy 1HIIOI TPaBOBOi HOPMH, OCKUIBKM ICTOpisl aMEPUKAHCHKOTO 3aKOHOABCTBA
nojae 0Oe3Niu MPUKIAAIB HEOJHO3HAYHOTO TPAKTYBAaHHS IPaBOBCTAHOBIIOIOYHMX
CYJOBUX MPEIEACHTIB, YACTO 3 TOYHICTIO 10 HABMaKH.
Busznarouu iHOA1 HagMipHO npuckimuuBe ctaBieHHs O.B. Xonmca no teopii
K.K. Jlenrgenna, C. Xaak BiJ3Haua€ MNpPUHANMHI JBa WOr0 TOYHUX 1 BaXKJIMBHUX
3ayBaxkeHHs [172, p. 2]. [lo-mepiie, ycBiJOMJIEHHSI 4acTO HemepeadadyyBaHOro,
ICTOPUYHO 3YMOBJIEHOIO XapaKTepy IMPAaBOBUX CHCTEM, OO’ €KTHMBHOI JIOTIKM iX
PO3BUTKY Ta aJanTailii 10 3MIHIOBAaHUX COI[laJIbHUX OOCTaBHH, BIIUBY MOTOYHUX
MOpaJbHUX 1 TONITUYHUX 1€l Ha CTUIb IHTEpIpeTaliil 1 peiHTeprpeTaii
CTaTyTIB, HOPM, IPELEIEHTIB TOIIO HE JO3BOJISIE NOTOAUTHCS 3 JYMKOIO IpPO T€,
[0 B MPaBOBHX KOHIENTAaX MOXHA 1 CIIJ IIYKaTH SIKICh HE3MiHHI, CTaOUIbHI,
«peaybH1» 3HAYEHHS — 3a JOMOMOTrOI0 IHTYIilli, 1HAYKIII, AEAYKLIl Y4 B IHILUN
cnoci6. Ilo-gpyre, O.B. XonMmc BH3Hae OaXaHICTh JIOTIYHOI IMOCIIAOBHOCTI Y
MIPaBOBOMY MHCJIEHHI, ajl€ HE B TOMY BY3bKOCIELI1AIbHOMY, (JOpMaJIbHOMY CEHCI,
AKUN (POPMYJIIOIOTh TMATEHTOBaHI JIOTIKM, @ B OUIBII TOHKOMY W IIHPOKOMY
KOHTEKCTl, OJMKYOMYy Ta 3pO3yMUIIIIOMY MpPAaKTUKYIOUMM [paBHUKaM 1
TeopeTuKaM TMpaBa (II0J0 IMIMPOKOTO W BY3bKOIO TPAKTyBaHHS JIOTTYHOL

nocaigoBHOCTI [157, pp. 167—-183]). be3 onopu Ha Taky JOTIKY 340POBOTO TIIY3Ay
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HEMOJXXJIMBO BH3HAYWUTH CIIOCOOM OMTHUMI3aIlli Ta ajgamTailli mpaBoOBOi CHCTEMH IO
HOBHUX OOCTaBHH, aje JIOTiKa cama cOOOK0 He3JaTHa BUYEPITHO 3aJI0BOJBHUTH IIi
3alUTU CHCTEMHU IIOJ0 ONTUMI3allii Ta ajanTalli: Tak, MOIIyK apryMEHTIB 3a
aHAJIOTIEI0 Yy BUIVISAI AHAJIOTIYHUX CYJOBUX CIPaB € BAXJIUBUM €JIEMEHTOM
MPaBOCYJHOT MPAKTUKHU, ajie JIOTIKa HE JacTh — Yy MNPUUHATHIA JUIsi TIPaBOBOIO
niaxoay ¢popmi — BIMOBI/II HA 3alIUTAHHS, KA CIPaBa BUSIBIISE CXOXKICTh UM sIKa 3
JIEKUIBKOX CHpaB BUSIBJISE OUIBIILY CXOXICTh 31 CHPABOIO, IO PO3TISIAETHCS,
nependavyBaHICTh TOBEIIHKMA MPABOBOI CHCTEMU MAa€ BEJIHMKY IIHHICTD IS
CYCIUIbCTBA, OCKUJIBKHM 1HAKIIE€ HEMOXJIHUBO JAOCATTH OYyAb-SIKOTO KOHCEHCYCY
CTOCOBHO HOPM TOBEJIHKH, ajie JIOTIKa HE JacTh BIAMOBIJII Ha 3alUTaHHS, KOJH
BUMOTOI0 Tepea0dadyyBaHOCTI CJiJi TOCTYHNUTUCA, abu JaTu JOpOry HOBUM
LIHHOCTSIM, 10 KOHQIIKTYIOTh 31 cTapumu Hopmamu. O.B. Xonmc, To0TO, HE HIiie
BHU3HA€ OaHANBbHUM ICTOpUYHMM (PaKT MOCTYMOBOI CTPYKTYPHOI €BOJIIOIIIT TPABOBUX
cucteM ab0 CEMaHTHYHOI €BOJIIOLII MPaBOBHX MOHSITh, @ BBAXKAE II€ O3HAKOIO
3I0pOB’Sl CUCTEMHU, OCKIIbKM OyAb-sfika IMpaBoBa CHUCTEMa SKpa3 1 MpHU3HAYCHA
JorioMaraTy 3rJIaJDKyBaTH HEMHUHY4Yl TMPOSBU COLIAJIBHOTO HANpPY>KEHHS Ta
B3a€EMHO Y3TOJ/KyBaTH BHUHHUKAIOUl Ta 3pOCTaloul MOTpeOH, a 1€ HEMOKIIMBO
3pobuTHU 6€3 Toro, 10 MOCTIIHO aanTyBaTUCS 10 caMoi cele.
C. Xaak 3ayBaxye, 1110 001IBa aMEpUKAHCHKI TEOPETUKH IPpaBa JUCKYTYIOTh
PO POJIb JIOTIKM y TpaBi, HEe OyAy4Hd JIOTIKAMU B CIEllaIbHOMY 3HA4Y€HHI CIIOBa
(sx BiAOMO, BHEpIIEe JIOTIKY CBO€I0 cremianbHicTio Ha3BaB Y. Ilipc 1902 poky y
BunanHi Who’s Who). K.K.Jlenrnenn mnpencraBisie CBOIO apryMEHTallll0 B
IUJIKOBUTO He(GOpPMaJIbHINA CTUIIICTHIl, TOXK KOJU BIH BXKHBAE CIOBO «CHJIOTI3M,
1€ HaBpsAI YW B OUIBIIOCTI BUMAAKIB O3HAYA€ IMOCH OUIBIN CIeIiadbHe, HIXK
pPO3IIMBYACTUI CHHOHIM JeAykiii; Tak camo ¥ O.B. XonMc y cBoili KpuTuili
«iorizmy» JleHraenna He BUKOPUCTOBYE CEU(PIYHOTO 1THCTPYMEHTAPIIO JOTIKH. |
OJICH 3 HUX HE BUABISAE OyAb-SKHX O3HAK 0013HAHOCTI MPO Te, 0 Ha Mexl XIX—
XX cToniTh cTapa CUJIOTICTUYHA IIKOJIa, 3HAMOMCTBO 3 KO0 B 000X OYyJIO JOCHUTH
MIOBEPXOBUM, [10YaJIa 3aMIHIOBATUCS HOBIIIMM 1 OTYKHIIIUM JOTIYHUM anapaToM.

Ane nparmaruct O.B. Xonmc, Ha npotuBary ¢ynnanionamicry K.K. Jlenrnemny,
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OCSTHYB  HQJ3BHYAHO BaXIMUBY pIi4, HEIOCTynHYy QopmMmaiictam: 110
paLiOHAJIBHICTh MOTPEOy€e HE MEXAHICTUYHOI JIOTTYHOI PUTIAHOCTI, @ THYYKOCTI Ta
3IaTHOCTI J0 aJanTalli — sk y npaBoBiid cdepi, Tak 1 B Oyab-sikii iHmin. 1 came us
ycranoBka nae C. Xaak mificTaBU TBEPJUTH, 1110 cTapa nojiemika Mix JleHrnemiom
1 O.B. XonMcoM Mae HUHI HE JIMIIE MY3€HHO-aHTHKBApHY LIHHICTh, OCKUIBKU B
cydacHiit npaBoBiii cuctemi CIIIA 1 cepeln mpakTHKiB, 1 cepell TEOPETUKIB IpaBa
nepeBaxkaroTh «mociainoBHi nocninoBuuku» K.K. Jlenrnenna, koTpi oTpumanu y
CBOE PO3MOPSIHKEHHS MOTYX HI IHCTPYMEHTH (DOPMabHOI JIOT1KU, 3aBJISIKU SKUM 1X
YVIEBHEHICTh Yy BIJIACHIM MpaBOTI Jefajii OuIblle 3pocTae, Xoua e(PEeKTHUBHICTDH
BUKOPHUCTAHHS I[OTO ITHCTPYMEHTAPIIO 3AJIUIIAETHCS 1]l BETUKUM MUTAHHSM [172,
p. 8].

[Ipote, HE BIAKHIaI0UYX MOTEHLIATY 3aCTOCYBAaHHS HOBHX 3aC001B JOTTYHOTO
aHajizy B MpaBoBid cepi, TOBOIUTHCSI KOHCTATYBaTH, 110 11 0OCTaBUHA aXK HisSIK
HE 3alepeuye aKTyalbHICTh TOrO 1HCAWTy, IO JE€XaB B OCHOBI CIPOTUBY
O.B. XonMca ysBI€HHAM IpO MpPaBO SK CYTO JIOTIYHY cHUCTeMy. Tak camo
30epiraloTh aKTyalbHICTh 1 HOTO CJIOBa MPO MPaBOBY OCBITY y mpomoBi «OcBiTa Ta
Hayka», npucBsueHid K.K.Jlenrmemty, a TakoX NOUTaHHSAM ICTOpili IpaBa Ta
IOpUINYHIN  akagemiuHid Tpaauiii: «lIpaBo, HACKIIbKM BOHO 3aJIeKUTh Bij
HaBYaHHS, CIpPaBi... SIBIS€ COOOI0 YIMPABIIHHS >KUBUMU 3 OOKY MOMEPIIHUX...
MuHyne nae HaMm JIEKCUKOH Ta (IKCye MeXl Haioi ysABH. ... ICHye Takox
0co0JIMBA JIOTTYHA HACOJ0/1a Y BUSABIEHHI HACTYITHOCTI MIXXK THM, 11O MM pOOUMO, 1
TUM, 1110 0YyJIO 3p0o0sieHo paHille. ... [neansHa cuctema mpaBa Masia O yepnaTu CBOi
MOCTYJIATH ¥ 3aKOHOJIaBUl MIATBEPKEHHS 3 JKepena HayKd. ... XTO... MOXKE
MOSICHUTH (1HAKILIE HDK TPAJUIIIEI0) MPUUYUHU BIIEBHEHOCTI B TOMY, 11O MOJOBHHA
KpPUMIHAJBLHOIO TIpaBa TBOPUTH Ounble J00pa, HixK 31a? CKUIbKM TOTPIOHO
JIOKJIACTU 1HTENEKTYaIbHUX 3yCHb, a0U BUPIIIUTH, HACKUTBKU TIMOOKO JOIIBHO
BTpydaTucs JlepxaBi y BHYTpIIIHI CIMEIHI CIpaBH, SKIIO BOHA B3arajii Mae Iie
pooutu?» [191, p. 72]. BincyTHicTh rapaHTiii yYHUKaHHS CBaBULIA (MEepeOBCIM
IHTENIEKTYaJIbHOTO Ta EMICTEeMOJIOTIYHOTO) y TPaAUIliiHIA CUCTEMI MpaBa, HayKa

SAKOTO CHOUPAEThCA MalKe BHUKIIOYHO Ha BHYTPIIIHI XapaKTEPUCTUKU CBOTO
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00’ekTa, cnonykae O.B. Xonmca TBepauTH, IO MiJBAJIMHU MpaBa MalwTh OyTH
«HAYKOBHUMMY, aJie 30BCIM B 1HIIOMY ceHcl, Hix ToH, mo K.K. Jlenraemnn Bkiagas y
CBOI0 «HAyKy MpaBay»: HAEThCA MpPO T, IO MPaBHUKH MOBUHHI OyTH 100pe
0013HaHMMU HE JIMIIE MI0JI0 CBOIX MPABOBUX CHCTEM Ta iX 1CTOpii, ajlie ¥ mpo
JOCSITHEHHS 1HIIUX COI[laIbHUX HAayK y MUTAHHSX, 110 MOXYTh CTOCYBaTHUCS
MPaBOBOi MPAKTUKHU B ACMEKTaX MPOCTEXKYBaHHS MPUUYMHHO-HACIIIKOBUX 3B’SI3KiB
Ta JIOTIYHUX MOCIIAOBHOCTEW, 3Ba)KyBaHHS apryMEHTIB «3a» 1 «IPOTHU» TOLIO.
Opnak norysian O.B. XonMca BIAPI3HAIOTHCS BiJl CyYaCHUX MIAXOMIB, SIKI MAOTh
TEHJEHLII0 /10 TNEBHOI a0COMIOTH3alli poJil TUX YM IHIIMX COLIAJIbHUX HayK
(EeKOHOMIKH, MCHUXOJIOTi, COLI0JOrii) y moOyA0Bl HAaAIHHOT METOA0JIOTrIi MPaBOBOi
Teopii, Ta (PAKTUYHO BIAKPUBAIOTH NUISIX [0 MUKIUCHUILTIHApHOTO (abo
«exaekTuaHoro» B TepMinax C. Xaak [172, p. 24]) miaxomy, B Mexax sSIKOTO KO>KHa
3 MUCUMIUTIH, 110 HA0yJIW B O4Yax CYCHIIbCTBA M CHUIHHOT CHEIIATICTIB CTaTyCy
HayK{, MOK€ NMPHUBHECTH B METOJOJIOTIIO MpaBa LIOCh BAKIWBE U IIIHHE, aje He
Bce. | HaBITh 3a TaKUX YMOB €MICTEMOJIOTIYHOTO OajlaHCy MiArOTOBKA MPAaBHUKIB
710 aIeKBaTHOTO BUKOHAHHS CYCHUIbHOT (PyHKIIIT Ta npodeciiHuX 000B’SI3KiB Oyne
HENOBHOIO, SIKIIO HE BKIIOYUTH A0 11 MOPAAKY ACHHOI'O EJIEMEHTH «PEMECIIay,
TOOTO TOrO JOCBiAY, KOTpUM Habararo Jjermie ¥ AOLUIbHINIE HAaOyTH LIISAXOM
YUYEHUIITBA B TPAJMINIAX CEPEIHBOBIUHUX IIEXOBUX KOpIOpaIlii, KOJM 3HAHHS U
JIOCBIJl TIEpeIaeThcsi Oe3MmocepeIHbO Bl MaiicTpa MiAMACTpy, aje 3 aKTUBHHUM 1
NOrIMOJIEHUM BUKOPUCTAHHSIM JEMOKPATUYHUX MEXaHI3MIB B3a€MO/Ili MPaBOBOL

cucteMH 31 c(heporo CycniibHUX 1HTEPECIB.
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BucHoBku 10 po3ainy 3

1. IlapamoxcampHa  cuTyaulis, B  SKIH  TEXHOJOrIYHA  3pUIICTh
(dbyHIaMEHTAIBHUX 1 IPUPOJHUYUX HAYK 31IITOBXYETHCS 3 TCHICHIIISIMUA 3POCTaHHS
3QJIEKHOCTI HAYKU SIK COLIAJIbHOI cpepu BiJ 1HIIUX COILIIOKYJIBTYPHHX CHCTEM,
NPU3BOAUTL JI0 TOrO, IO Cy4yacHi (OpMU TPOAYKYBaHHS 3HAHHS B YCUISKI
CHocO0M BIAJAISIIOTHCSA BiJi THOCEOJOTIYHUX Ta €MICTEMOJIOTIYHUX YCTaHOBOK, a
camMa eMiCTeMOJIOriYyHa MpoOJeMaTuKa CYTTEBOIO MIPOK JI€aKTyasl3y€eThCs,
MepeIOBCIM HOBITHIMH TPEHJIaMH B MOCTHEKJIACUYHIM Ta MOCTMOJEPHICTCHKIN
napagurmi ginocodysanns (Ha kmtant C. CTiya 3 HOTO «ETUKOIO pO34YapyBaHHSY,
KOHLIETILIE€I0 «3PEYEHHSI ICTUHW» Ta ITHOPYBAHHSAM BHYTPIIIHBOIO 3B’SI3KY MIX
MOHATTSIMU Bipu Ta icTuHU; JIk. Xin 3 11 TBEpAKEHHSAM, IO 3/IaTHICThH I[IHYBaTH
IHTEJIEKTyaJIbHY YECHICTh € HE OUTbII HIK PI3HOBHJIOM MAapHOBIPCTBA; OCOOJIMBO XK
P. PopTti, koTpuil B3arajii 3amnepeuye MOHATTS ICTUHH, MIJAMIHSAIOYM HOro XHUOHO
TPAKTOBAaHOIO ¥ JIOTIYHO CYNEPEUSIMBOIO, CO(MICTUYHOIO MO CYTi KOHIIEHIIIEI0
Oaratbox icTuH). Ll nepekpydeHa napagurma HEMHHY4Y€ IEPEHOCUTHCS 1 Ha cPepy
nmpaBa, SIKe He3JaTHE 3a0e3lnedyBaTH 3aXHUCT MPUHIMIIB CHPaBEIIUBOCTI 0e€3
3BEpHEHHS /10 (QyHIaMEHTaIbHOT KaTeropii — ICTUHHU.

2. PeanbHa mpakTUKa HAyKOBOI JISJIBHOCTI JY’K€ TICHO MEPEIUIITAEThCA 3
pEaNbHOIO MPAKTUKOIO MPABOBOI AISUIBHOCTI, XapaKTEPU3yIOUUCh TAKUMH BaJaMH,
K yIepe/KEeHICTh, 3aMOBHHUU xapaktep, (abpuxkanis ¢dakTiB abo H0Ka3iB,
MopaiibHa ¥  MarepialibHO-(DiHAHCOBA  KOPYMIIOBAHICTh, KOPHOPATUBHICTH
IHTEPECIB TOILIO, TOX EMICTEMOJOTIYHY MpOOJEeMaTUKy HEOOXITHO MEpPEeBECTH B
IUIOLMHY «EHICTEMOJIOTTYHOI €THUKW». [IpUHIUI 1HTENEeKTyadbHOI YECHOCTI Mae
BEJIUKY IHCTPYMEHTAJIbHY 1 MOpaJbHY IIHHICTh, OCKUIBKU B MIUPOKIM MEPCIEKTUBI
BiH 3a0e3nedye 3araJibHUM Mporpec IOCTIAHUIBKOI MiSUTBHOCTI, a YCHIIIHI
JOCIIJHUIBKI CTpaTerii 3aBXKIW TaK YW 1HAKIIE HAOYyBalOTh IHCTPYMEHTAJIBHOI
Baru, a 3/1€OUIBHIIOrO ICHY€e (peHOMEH Koau(ikailii MOpaIbHUX HOPM MOBEIIHKH B
CHellaTi30BaHUX TaTy34X 3HaHb.

3. OckinbKM HUHIIIHS HayKa B)K€ JaBHO MEPETBOPUIIACS HA CKIIAJHE SIBUILIE,
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rIMOOKO BKOPIHEHE HE JIMILE y CBOIM 1CTOpIi, @ i y coliymi 3 YCIM PO3MAiTTAM
YUHHUKIB, 1110 B HhOMY JII0Th 1 BIUIUBAIOTh Ha OYy/b-sIKI MPOLIECH, THOCEOJIOT1UHI
IIHHOCTI  COUPAIOThCS HE JIMIIE Ha BHYTPINIHI, OO €KTUBHI BHUMOTH
JOCIIITHUIILKOTO TpOllecy, a W Ha JABI MOpPaJIbHI SIKOCTI, HEOOXiJHI KOXXHOMY
nociaigHuKoB1, KOTpi C. Xaak NpoNoHy€e Ha3BaTU «YECHICTIO» (honesty, integrity) B
CEHCl moBaru 710 (hakTiB 1 TOTOBHICTIO JI0 «CHUILHOTO KOPUCTYBaHHS» (sharing)
HUMH, IIOJI0 SIKUX HE ICHY€ XOAHUX (HOpMaTbHUX 1 HAAIMHUX KpUTEpIiB, ane 0e3
SKUX caM (EHOMEH JOCIIIHHUIIbKOI MISJIBHOCTI Ta BHUSBJICHHS ICTUHH MOXE
BTpAaTUTH OyAb-sIKMM ceHC 1 3MicT. OOuJBa MPUHLIMON MarOTh, Ha i1 MOIJIS,
BEJIUKY CYTO MPUKIAJHY, 1HCTPYMEHTaJbHY IIHHICTh, 1 3aCTOCOBYBAaTH IX CIIiJI
caMe B TakwWii, creiiaidizoBaHui, cnocid, abu He CXUIUTU MAIbKU TEpe3iB y OiK
171€0JIOT1YHOT Ta THIIUX (GOPM yHEPEIKEHOCTI.

4. HaBpsin uyM BUNAAKOBUM 30irOM € Te€, W0 TaKl TEOPETHUKH Ta
enicremosiorn, sk Y. Ilipc, koTpuihi OyB  XiMIKOM-EKCIIEPUMEHTATOPOM,
MaTeMaTHKOM, JIOTikoM 1 (imocodom, M. ITonanpi — Pizuk, Ximik 1 ditocod, a
takox C. Xaak — Qurocod, crnemianict y ramysi emicTeMosorii, Joriku, (inocodii
MpaBa, OJHOCTAHHO HArOJIONIYIOTh HA Mapalesi3Mi MPOIECIiB BUSBICHHS ICTUHU Y
MPAaBOBOMY MOJI1 3 MPOIECAMH HAyKOBO-JOCIIIIHOI AISTIbHOCTI Ta BUCOKIHM IIHHOCTI
MOPaJIbHO-OCOOMCTICHOTO YMHHHMKAa B IIUX MPOIECaX, IO MPOSIBISETHCS Yepes3
«CTPYKTYpU BIJIJIAaHOCTD» MPHUHIUIIAM 1HTEJIEKTyaJllbHOI 4YeCHOCTI y (dopMi
IHMeneKmyaibHOl NPUCMPACHOCMI.

5. Leit kOH(MIIKT MIDK BHMOTOIW JOTPUMAHHS 3acajl «BHYTPIIIHbO-
OCOOUCTICHOTO 00’€KTUBI3MY» («CIPaBEAJIMBOCTI» Yy TMPABOBOMY BHUMIpI) 1
PENSTUBI3MOM COLIIAJIBHO-KOMYHIKATUBHUX MPOLECIB, IO B1AOYBAaIOTHCA MIX
cy0’eKTaMu IMpaBa, MTOPOHKEHUN YIOAIOHEHHSIM TakuX cep CyCHIIbHOTO KUTTS,
K HAyKOBO-JOCIIIIHA JTISUIBHICTh 1 MpaBOBa KyJIbTypa, 013HECOBO-KOPIOPATUBHUM
1 aJMIHICTPATUBHO-OIOPOKPATUUYHUM CTPYKTypaM, MOxe OyTH BUpIIIEHUN yepes
1IIe OJWH TIapaJIOKC «IIPHUCTPACHOI OO0 ’€KTUBHOCTI», 3aBIAKH SKIM MOXKHA
MOAO0JIaTH IMIUTILIUTHO 3aKJaJeHy B OyAb-SKOMY JOCHITHUIIBKOMY Mpoleci

Cy0’€KTUBHICTh «OCOOMCTICHOTO 3HAHHSI», 13 SIKOIO MO3UTUBICTChKA MapaJurMa He
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MOXe OOpOTHCS, OCKIIBKM HEe Oaxae ii momivaTu. Jluiie 3a yMOBH BiJIIOBIIHOCTI
MOpaJIbHOMY IMIIEpPATHUBY HaOyBalOTh PEAJBHOTO CEHCY BJIACHE CI[I€HTUYHI
IHCTPYMEHTH €MICTEMOJIOTIYHOTIO JTUCKYpCy B Oyab-aKii cepi 1HTEIEKTyaIbHOI
TSUTBHOCTI, 30KpeMa IIpaBoBO.

6. dutocochKO-TEOPETUUHE OOIPYHTYBAaHHS IpaBa B €MICTEMOJOTTYHOMY
acmeKkTl 3TiIH0 3 HEeOomparMaTUCTChkolo ycTraHoBkoro C. Xaak He0OXiAHO
(GopMyIIOBaTH Ha MiACTAaBl aHANI3Y COLIOKYJbTYPHOI Ta MOJITHKO-€KOHOMIYHOI
MPUPOJIU MPABOBOI PEATHHOCTI, HOCTYIHOI B KOHKPETHIN CYJIOYMHHIN MpPaKTHIIL.
Alle g CyJOYMHHA MpPaKTUKA y BUMAJKaX, KOJU ii €MITIPUYHI J1aHi JT03BOJISIIOTH
pO3LIKPIOBATU OOpPii TEOPETUUHOIO OCMHUCIEHHS a00 (iKCyBaTH HOBI MapaJUrMu
BUPOOJIEHHSI aKTyaJbHUX 1 BIANOBIAHUX CYYacCHHMM IOTpedaM CYCILIbCTBA
MIPaBOBUX PILIEHb, B YMOBAaX MaHYIOYOl B 3aX1JIHIH KyJIbTypl aHIJIOCAKCOHCHKOI 32
MOXO/DKEHHSIM  aHIJIO-aMEPHUKAHCBKOI ~ 3MarajlbHoi  CUCTEMH  CYJOYMHCTBA
KEPYEThCSI CKOpIIIe aKCIONOTIYHMMH, a HE eMiCTEMOJIOTIYHUMH Kputepismu. Lle
MOPOJKYE  IMIUTIIIUTHO  3aKJIaJE€HUW Yy TPaBOBIM MpaKTHUIl  CBOEPITHUM
«EMICTEMOJIOTIYHUIM HITUTI3MY», CIPOOU TEOPETUYHOTO MOJOJIAHHS SIKOTO TaKUMU
aBTopamu, sk A. BaumepOuier, B. Crenton, JIx. Yirmop, [I. ®enmen,
YCKIIaIHIOETHCS HAPOCTAHHSM HITUTICTUYHUX TEHJEHIIN y cydacHiil (iocodehKiii
OyMIl TMOCTMOAEPHICTCHKOTO CHpPSIMYBaHHS, $Ka HaMara€TbCsi pPaJUKaIbHO
NEPETJIIHYTH €MICTEMOJIOTTYHY IPO0IeMaTHKy abo 30BCIM BIAMOBHUTHCS BIJl HEl.

7. HiBenmtoBaHHS OHATH «ICTUHWY (truth) 1 «10Ka3y» (proof), «ICTHHHOCTI» 1
«JI0Ka30BOCTD» € HE JUIIE CHUMITOMOM CEpHO3HOI HEIYyTH Cy4YacHOI MpPaBOBOi
CUCTEMH aHTJI0-aMEPUKAHCHKOTO THIY, a CKOpille ii BPOJKEHOI BaJ0I0, IO
MIJITBEP/IKYETHCS aHATI30M MPUPOAHU JOKA30BOTO MPABOCY.SA, 3A1MCHEHUM illIe
€. bentamoM. IlpuHIUI [OKA30BOCTI HEMOXJIUBO PO3TJSJIATH SIK PIBHOIIHHY
3aMIHy  TPUHIUIY  [pParHeHHs  ICTUHU, MPOTOJOIIEHOTO  3aCHOBHUKOM
nparmatusmy Y. Ilipcom, ane mnepeTBOpPEHHS IHCTPYMEHTApil0 3arajlbHOi
€niCTEMOJIOTT Ha NPUKJIAJAHY €MICTEMOJIOTIIO SIK JOMOMIXHUM 3aci0 BHUSBICHHS
ICTUHM y TPAaBOBOMY KOHTEKCTI YCKJIQJHIOETHCS uepe3 MpUTaMaHHI MPaBOBUM

CUCTEMaM BHYTPIIIHI MPOTUPIYYS MIXK AakKCIOJIOTIEI0 TMpaBa Ta 3arajibHOIO
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€MICTEMOJIOTIEI0, a TaKOoX MIDXK YHIBEpCAJIbHUM BHMIPOM €IMICTEMOJIOTIl Ta
KYJbTYPHO-PENATUBICTCHKUM Ta KOHKPETHO-CUTYaTUBHUM XapakTepoM
J0Ka30BOI'0 MpaBa.

8. Emicremonoriunuii imneparus C. Xaak OyayeTbcs MIOHAWMEHILE Ha JBOX
OCHOBHHMX BHMOTaX — ITOBHOTI 1 BUUEPITHOCTI (paKTOJOTIUHOI Oa3u JOCIIKSHHS Ta
3arajioM 30Ira€ThCsl 3 MPAKTUYHOK HEOOX1THICTIO OI[IHIOBATH B MEKaX MPaBOBOIO
MPOIIECY, MO-TepIIe, CTyNEHs TOKa30BOCTI CBIIUEHb, a, MMO-PYTe, iX TPUHHATHOCTI
3 ypaxyBaHHsIM (hopManbHO-TIpolieaypHux npaBui. [loHan Te, 1 B mpaBOBOMY, 1 B
JOCIITHUI[BKOMY TMPOIECI 4YacTO BHUHMKAIOTh CHUTyallli, B SKHUX MOJaJbIIe
HAaKOMUYEHHS JAHUX MOXEe OyTH a00 HEMOXJIMBUM 3 TUX UM 1HIIUX TPUYHUH, a00
Hee(EeKTUBHUM YW HaIMIpHUM, TaBTOGaKTUYHUM. Aje cdepa BUKOPUCTAHHS
€MICTEeMOJIOTTYHUX IHCTPYMEHTIB JIUIIIE YaCTKOBO 30Ira€ThCs 3 TMOJIEM I1HTEPECIB
IOPUJIMYHOTO PO3CIITyBaHHSI: BOHU MOXYTh OyTH IIIJIKOM MPUHATITHUMH TpU
OIHIII SKOCTI (pakTiB a00 iX MPUUHATHOCTI YW BU3HAYEHHI SIKOCTI apryMeHTaIlli
TUX 4YM IHIIUX TBEPIKEHb, alie Oe3MocepelHbO HE CTOCYIOThCS MUTAHHS PO
lepapxil0 JOKa30BOCTI, SIKa € MPEaMETOM CHenu(iyHO IOPUIAYHO-TIPABOBOIO
pO3IIISY.

9. BaxxyinBuii KOHQIIIKT MIXK €MICTEMOJIOTYHUM IMIIEPaTUBOM Ta MPABOBOIO
PEaNbHICTIO MOJIATAa€ B TOMY, IO JOCIIIHUIIBKHI MPOIEC Y CTPOTOMY CEHC1 CJIOBa
OpIEHTOBaHUN Ha BUPOOJICHHS ICTUHHICHUX MPOIMO3UIlINA, a TpaBOBa CUCTEMa — Ha
NPUAHATTS CNpaseoiuso2o piuieHHs SK TaKOro, IO BIAMOBIAANIO O KpHUTEPIIM
HalBHILOI COLaTbHOI NPUMHATHOCTI. Y 3B’A3KYy 3 IIUM a0COJIFOTHA OUIBIIICTH
MPAaBOBUX CIIOPIB 3QJIarO/KY€ThCS IUIAXOM MHUPOBUX YTOJ, L0 HE MA€ HIYOTO
CHIJIBHOTO HE T€ IO 3 MOIIYKOM ICTUHH, a HaBiTh 3 Oa)KaHHSM BCTAaHOBUTH ICTHUHY,
a MPUHLHUI 3MarajbHOCTI, SKUH 3aCTOCOBY€ETHCS JIMIIE HAa OJHIN 13 3aBEpIIAIBHUX
cTafii (CyIOBOrO) PpO3CHIAYBaHHS, BIAJANSAETHCS Bl  €MICTEMOJIOTIYHOTO
IMIIEpaTUBY, OCKLIBKM MPaKTHKa CBIAYHUTH, IO JI0 CKIAMy XKypl OPUCSKHUX 3
pI3HUX MPUYUH (CAaMOBIIBOJIM, YXHUIISIHHS BiJl TPOMaJICBKOTO 000B’SI3KY, BIABOJH 3

OOKy Y4YacHHUKIB MpoIecy, colliogeMorpadiuyHi MaHIMyJsIli TOIO) HaWyacTiiie
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MOTPAIUISTIOTh MEHII JOCBIAY€HI, KOMIIETeHTHI Ta OCBIY€HI, TOOTO HalMEHII
€MICTEeMOJIOTIYHO  OpIEHTOBAHI,  KaHAWIATH, 1 TOMY  E€MICTEMOJOTriYHa
BIIMOBIAANBHICTh CYKYIHOI TPAaBOBOI CHUCTEMH INTYYHO TNIEPETBOPIOETHCS Ha
MOpaJibHY BIJIMOBIIAJIBHICTh MPUCSIKHUX, a CUCTEMa MPUUHATTS PIlIEHb, Yy AKIN
Kypl TIPUCSHKHUX BHU3HAYAE€ «ICTHUHHICTB» a00 «HEICTHUHHICTH» IPOBUHU
MIJICYHOTO, a CyAAsl — MIpy MOKapaHHS B pasl i «ICTUHHOCTI», Ma€ JyXe Majo
CIIUJIBHOTO 3 €MICTEMOJIOTIYHUM MPUHITAIIOM OIIHKH, TO-TIepIie, MPUUHATHOCTI, a,
MO-/Apyre, SIKOCTI Ta HANIMHOCTI EMITIPUYHOIT 0a3H TOCTIKEHHS.

10. Hanarogutu emicTeMOJOTIYHUI JUCKYpPC Y MEXax MPaBOBOTO MPOIECY
3aBa)ka€ TaKk JOCI W HE MOAOJAHMM TpaAUI[IOHATI3M MIIXOAIB 0 MpoOIeMHu
BUSIBIICHHS 1cTUHHM. He3Baxkaroum Ha Te, 10 e(PEeKTUBHICTh MPAaBOBUX MEXaHI3MIB
BU3HAYCHHSI ICTUHU 3aJIEKUTh BiJ CKJIaJHOI CTPATEriuHOi KOMOIHAIllT 1CTOPUYHUX,
KYJbTYPHUX, €KOHOMIUYHHUX, CYCIIJIbHO-MOPAJIbHUX YMHHUKIB, SIKI 3/1aTHI B3arail
Jle-aKTyali3yBaTH 3aBJaHHsS TMOIIYKY ICTHHH, Y MeXaX MOKJIUBOCTEH
3aCTOCYBaHHS €MICTEMOJIOTIYHOTO 1HCTPYMEHTapilo Ciifi o0upaTd HE MIXK
KJIACUYHUM 1HKJIIO3UBHUM NOpUHIUIOM €. beHTama 1 Cy4aCHUM EKCKIIFO3UBHUM
MPUHIUIIOM aMEPUKAHCHKOTO IpaBoCy s, yTuleHuM y «[IpaBunax mpo qokazu», a
3aCTOCOBYBaTU  aynocepecmuynuti  miaxin  emicremonorii  C. Xaak, 110
HaMaraeTbcsl MOEJAHATH Kpalll CTOPOHU (DYHOAYIOHANI3MY Ta KO2epeHmusmy 1
CIIUPAETHCS HAa TIEPEXPECHY KOPEIALIII0 FeTepOTeHHOI pesieBaHTHO1 1H(QopMaIlii, 1o
notpedye He nume «3poctaHHs 3HaHHs» (3a Y. Ilipcom), a # 3pocTaHHS
npodecionanizmy (1 He nume y cdepl HOPUCHPYACHIN), SKUW J03BOJIUB OU
KOMIIETEHTHO 1 palloOHaJbHO 3aCTOCOBYBAaTH BECh KOMIUIEKC KpUTEpIiB Ta
IHIUKATOPIB HAAIMHOCTI (DAKTIB Ta CBIMYEHb 1 THYUKO OIMEPYyBAaTU KPUTEPISMU,
(akTaMu Ta CBIIUYEHHSIMHU BIJMOBIIHO N0 CIENHU(IKK KOKHOI KOHKPETHOI CIpaBU
Ta 00’€KTUBHOTO aHAMHE3y IHTEPECIB KOXKHOTO KOHKPETHOTO YYaCHHKA IMPOIECY
CY/JIOYMHCTBA.

11. Po3B’si3anHs npo6siemu (HakTUYHOT ICTUHHU, IO JISKHUTh B OCHOBI TE€OPIi
JI0Ka30BOTO TpaBa ((pyHIaMEHTaIbHOTO IS AHIJIO-aMEPUKAHCHKOI MPaBOBOIi

Tpaaullii), mMoTpedye 3BEpTaHHS A0 3arajJibHOTO EIMiCTEeMOJIOTIYHOTO JUCKYPCY,
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OCKITbKM 0€3 HBOTO BY3bKOCHELaJdbHA TEOpis MIpaBa 3aJULIAETHCS B MEXax
HaiBHUX TPaKTyBaHb TAaKUX MOHATH, K «(PaKT», «ICTHHAY», «apPTyYMEHT» TOUIO.
OCKUIBKH 32 JIOKa30BUM IMPaBOM (@ IIUpIIE — 1 32 MPaBOM 3arajioM) BU3HAIOTHCS
TaKl BIIACTUBOCTI, IK OOHOPIOHICMb (hakmuyHo20 3MICTY, IOPUANYHA YLTiCHICMb 1
0COOJIMBO MEBHA 3aKOH00A8YA 8I00COo0IeHicmb, OUYEBUIHO, IO BOHO 00’ €KTHBHO
IPYHTY€EThCS Ha 3acajiaX, M0 BUXOJATh 3a MPOIIECYaIbHO-IIPABOBI MEXi, a TOMY
noTpedye 10AaTKOBOTO Pi10cOPCHKO-MPABOBOTO OOTPYHTYBaHHS.

12. EBpuctuuynuii cratyc ¢igocodii B 3axigHId Tpagulid modaB
MPUTHIYYBATUCS II€ HA MOYAaTKaX MUHYJIOTO CTOJITTSA — JIOTIYHUM MO3UTHUBIZMOM
(I'. Paitxen6ax, P. Kapnan, K.I'. I'emniens, K. [lonnep) adbo noriyHum eMmipu3zMom,
3roJIOM — CTPYKTypadizMoM, MNocTcTpykrypaiizMoMm (M. @yko), aHaTITUYHOIO
¢utocodiero (T. KyH) 1 Mamo He BciMa MOCTMOJIEPHICTCHKUMH HampsiMaMmH, a
chepa BU3HAHUX MOXKJIUBOCTEW (inocodii W JIETITUMHOCTI 3acCTOCYBaHHS ii
MeToJoJIorli  oOMeXxyBajacsi  JIMIIE€  NPUKIAJHUMH, 1HCTPYMEHTaJIbHUMHU
(GYHKLISIMU «IOTIKH HAyKW», Ha SIKYy IIEPETBOPHIIACS «HAyKa JIOTIKU». TSKIHHA 10
noriuHoro (opmanizmy y dinocodii, npuHaiiMHi pinocodii HaAyKu, BIUIMBAIO HA
MPOIIEC CIIIEHTHU3AIIIT 1 TOAANIBINOI hopmatizailii Teopii mpasa, U0 TEXK yce OibIie
IPYHTY€EThCSI Ha JIOTIYHUX IMIIEPATUBAX SIK CBOEPIAHINA METOOJIOTIUHIN MaHarei —
NEPENOBCIM Yy Tally3l JI0Ka30BOrO MpaBa 1 y BUIIISAI «HOBOI IIKOJIHA JOKa30BOIO
npaBa» (new evidence scholarship), y pamkax siKoi cgopmyBanacsi BeJIHKa
KUTBKICTh HampsIMiB: JIGOHTHYHA JIOTIKA, MaTeMaTHUYHO-TPAaBOBa JIOTiKa, TEOpisd
HOPMATUBHOI CHCTEMHU IMpaBa W HaBITh «aBTOMAaTH30BaHA CHCTEMa IPaBOBOI
apryMmeHTauii.

13. Ane Bci 11 HampsiIMH, JTIOBOJ1 YCHIIIHI B MeXaX CUHTAKTUYHOTO aHali3y
CMHCJIOBUX PO30DKHOCTEH, BUSBIAIOTHCS HE3JATHUMHU 3a0€3MEYUTH HaIIMHUM
CEeMaHTUYHHMI aHali3 KIIOYOBUX IMOHATH TEOpili MpaBa 1 MPOCTEKUTH IMPOIIEC
3pOCTaHHs 3HAYE€HHS B LMUX MNOHATTIX. [Ipu 1bOMYy HamaraHHs 3amO3UYUTH
«PEBOJIOLIMHY» JIOTIUHY CTPYKTYpY apryMeHTalli 0aTbka Cy4yacHOI HayKH JIOTIKU
Y. Ilipca 3 mepexonamu BiJ eTamy aOAyKIli (apryMeHTallli 3a aHaJoTi€l) uyepes

IHIYKTUBHUN eMIipu3M (case study sik 10T0 BIATOBIIHUKOM y TIpaBOBiil Teopii) A0
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nenaykuii (BUBEJEHHS yHIBEPCAJIbHUX 3aKOHIB a00 «JOKTPUH») HE MAIOTh YCHIXY
yepe3 pi3HI CUCTEMHU CTOCYHKIB MiX Cy0’€KTOM Mi3HAaHHS 1 peajbHICTIO (SKIIO B
Haylll JIOTIYHMM apryMeHT MNpOoAYyKye (aKTHUYHE CYJ/KEHHs, TO B TMpaBi BiH
MOPOJIKY€E MIOHAUOLIBIIE CYJIKEHHSI IOJI0 CY/I’)K€Hb, TOOTO IPaBOBE PIIICHHS, SIKE
anpiopHO HE MA€ €MICTEMOJIOTIUHOI CIIPSIMOBAHOCTI).

14. 3nificuenuit C. Xaak AOKJIaAHUI aHAJ13 Cy4acHUX TPEHIIB IHKOpHOpallii
«HOBO1 Jjoriku» B mapaaurmi ['. @pere — Y. Ilipca B mpaBO3HABCTBO OBOJI
MEPEKOHIIUBO JOBOAUTH, 110 KIIOUOBI MPOOJIEMH MOETHAHHS HAYKOBUX MIAXOMIIB 3
MPABOBUMH PEATISIMHM TaK 1 3aJUIIWINCS HEMOJ0JaHUMH 3 TUX 4YaciB, KOJU Maike
niBTopa cromtTss Tomy K.K.Jlenrmenn 3ampomnoHyBaB CBOIO MMOOYy/IOBaHY Ha
CUJIOTICTHYHIN KJIACUYHIN JIOTiII (aje TUIbKH MOBEPXOBO O3HAMOMUBIIKCH 3 HEIO)
HOPMATHBHO-IMIIEPAaTUBHO-YHIBEPCANICTCbKY «HAyKy IpaBa», sKa, MO CYyTI, €
OJIHMM 13 BaplaHTIB KapTe€31aHCHKOTO JIOTIKO-(P1710COPCHKOr0o paiioHaaiCTUYHOTO
PEYKIIOHI3MY 1 30piEHTOBaHA pajllle Ha HaJPEaJbHICTh YACTOIO MHUCIICHHS, a HE
Ha pealbHICTh MPABOBY, IO € MPOAYKTOM B3a€MOJIIi COIIAJbHUX, MOJITUYHUX,
KyJIbTYpHUX, pENIriMHUX Ta I1HIIMX YUHHUKIB, a TOMY 3arpoKy€ BTpPATOIO
paBOCyO’€KTHOCTI BEIMKOIO KUJIBKICTIO Cy0’ €KTIB IIpaBa.

15. BimipBaHicTh BijJ JIOACBKUX MOTpeOd — SK I1HAWBIIYyadbHUX, TaK 1
COIlIaJIbHUX — Yy KOMIUIEKCI 3 aKaJeMIYHO-CXOJIACTUYHOK TOHAJBHICTIO
dbopmynoBaHHS OCHOB «Hayku mnpaBa» (ynpamionamicta K.K.Jlenrgenna crana
00’exktoM kpuTuku mparmatucta O.B.Xonmca, KOTpuil 3aKiIuKaB CTaBUTHCS 0O
1paBa HE SIK CyTO JIOTIYHOI CHCTEMH, a SIK CUCTEMH B MOBHOMY PO3yMIHHI LIbOT'O
cioBa — 3 17€0JIOriyHOI0,  (UI0COPCHhKOI0, MPaBO3HABYO-TEOPETUYHOIO,
COIIIOKYJIBTYPHOIO,  COIIaJIbHO-MIOJITUYHOIO,  1HQPACTPYKTYpHOIO  Ta  I1H.
CKJIaJIOBUMH, 1 3amo0iraT MposBaM IHTEJIEKTYyaJlbHOTO Ta EMICTEMOJIOTIYHOIO
CBaBULIS, CBOEPIAHOTO «IIPABOBOTO MOHOTEI3MY» (SKIIO BpaxyBaTH MHOTO
xapaktepuctuky JleHraemna sk «IpaBOBOTO TEOJIOTay»), SIKUM 3pElITO Mae
HACIIAKOM 1i KOHCEpPBATHUBHICTh, TEOPETUYHY HETHYUKICTh 1 (PYHKIIOHAIbHY
AKOPCTKICTh, @ BIITAK — CTArHAIIIIO 1 HE3/IATHICTh a/IalTyBaTUCA 10 HOBUX MOTPEO 1

IIIHHOCTEMN.
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16. C.Xaak, HAOTPUMYIOUHMCH JUCKYPCHBHOTO CTHJIIO «BIIMCYBAHHSD)
BJIACHUX apryMEHTIB Ta BUCHOBKIB y KOPIYC TEKCTIB-IUTAaT, BUOpAaHUX 13 Mpalb
CBOIX MOMNEPETHUKIB Ha HUBI (H110CO(CHKO-TPABOBOIO MparMaTu3My, COUPAETHCS
Ha ictopuunuil npioputeT 1 aBroputer O.B. Xonmca, abu po3kpuTu 3acrapiiy,
AKII0O HE BPOJKEHY, MpoOiemMy o00’€eKTHBHOI (ajie, Ha IWIacTs, HE TOBHOI)
HECYMICHOCTI «HAyKH JIOTIKM» 1 MpaBa, a TaK CaMO HAYKH 3arajioM 1 ImpaBa, Ta
MOPYIIy€e MUTAHHS MPO MEXl iX CYMICHOCTI Ta HECYMICHOCTI Ha Tl KPUTHUKH
Cy4aCHUX BIJIHOCHO TMOMIPKOBAHUX NPUXWIBHUKIB  (OpMaNbHOI  JIOTIKH
(I. Tammeno, K. Amuyppona ta E. Bynwrina), a mupuie — IIUX HaMpsMiB:
«MICTUIIU3MY», <«IHTYiTHBI3MY» Y. ®pina, «CKeNTHLHU3MY» Ta «IIOMIPKOBAHOTO
pauionanizmy» C. bproepa Tta M. l'onminra), a Takox crnpod noOyayBaHHS
KOMIT'FOTEPH30BaHMX MOJeJIeH aHami3y NpaBoBHX cHTyariii Ta cropis (M. Xare,
I'. Tlpakken). CepueBuHa 1i€i mpodieMH B €MICTEMOJOTIYHOMY BUMIpPI MOJIATAE B
TOMY, 110 «IIO3UTHMBHA» HayKa, TOOTO HayKa TOYHA, MaTeMaTHU4Ha, MPUPOJAHUYA,
(dbopManIbHO-JIOTIYHA TOIIO, HAIlIJIEHA Ha BUSBJICHHS Ta KOMYHIKAI[il0O ICTHHH, a
TaKOX Ha MPOAYKYBaHHS Ta MEpeJaHHs 3HAHHS LI0J0 ICTUHH, a HAayKa IMpaBa, Ky
e JOBEJEThCS CTBOPIOBATU 3 ypaxyBaHHSAM (HUI0CO(CHKO-TIPABOBOIO aCHEKTy
METOJI0JIOT1i, BECh Yac CBOTO ICHYBaHHA OyJia MpU3HAUYEHA 10 MepeJaHHs Tpaauilli
3 11 BUCOKOIO HOPMATUBHICTIO M CXWJIBHICTIO O CaM030€peKEHHS, a HE PO3BUTKY, 1
pO3B’sA3aTH LeH KOH(IIIKT MOKHA HE Yepe3 KBa3icyJ0Be (a TOMy HEMUHYUYE OaraTto
B 4YOMY JIOBUILHO-BOJIbOBE) pIIIEHHS, a uYepe3 BIPOBAKEHHS HOBOI (HE
HOPMAaTHUBHO-a0COMIOTUCTCHKOI) MDKJIACIUIUTIHAPHOT («EKJIEKTHUYHOD»)
TEOPETUYHOI 0a3u, a Ha il OCHOBI — HOBOI CHUCTEMH HIATOTOBKH MPAKTHKYIOUYUX
MPaBHUKIB, YUsl €PYJIUIIis MOLIMpIoBaiacs O He JIMIlle Ha MPaBOBI CUCTEMH Ta iX
icTopito, ane i no3Bosisuia 6 iM mpodeciiiHo IHKOpIopyBaTu B mNpoOieMHy chepy
MpaBa JOCSITHEHHS I1HIIMX COILaJbHUX HAyK, OCOOJIMBO B TOMY, IO CTOCYETHCS

e(EeKTHUBHOI €miCTEeMOJIOT1I.
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BUCHOBKH

VY nucepTarlii mMOCTaBICHO Ta BUPIIICHO aKTyalbHY HAyKOBY 3ajady: aHaji3
METOJIOJIOTIYHUX Ta MPUKIATHUX aCMEeKTiB HeokiIacuaHoro mparmarusmy C. Xaak
AK YaCTUHU CYyYacCHOTO  aHIJI0-aMEePUKAaHChKOro  (PpinocodchKo-mpaBoOBOro

nuckypcey. OCHOBHI HIZICYMKH TOCTIIKEHHS BUPAXKEH1 y TAKOMY:

1. IlpuramanHi TOCTpaAsIHCHKIN (inocodii mpaBa MepeBaHO KiIacU4Ha WU
MOCTKJIACUYHA TEOPETUYHI YCTAHOBKM HE CHPHSIIOTH AKTUBHIM KOMYHIKamii 3
MParMaTUCTChKOIO  AHTJI0-aMEPUKAHCHKOIO TPAJHUIIEID, TOMY MOTIUOIIOBATH
BUBYEHHS MPAarMaTUCTChKOTO (h110cO(ChKO-TPABOBOIO CTUIIIO MHUCIICHHS Kpalle y
HOro BiIacHOMY KOHTEKCTI. [IepBUHHUN 1HTPAKOHTEKCTYaJIbHUIN aHali3 JOBOJUT,
110 OUIBIIICTh METOAOIOTTYHUX MIIX0/1B — AaHAIITUYHOI, EMITIPUYHOI Ta 0COOJIUBO
HOPMATUBHOI IOPUCIPYACHIII — MarmTh MEHIIE 3B’S3KIB 13 MParMaTUCTCHKOIO
YCTAHOBKOIO, HIXK II€ YSBIISIETHCS 3a3BUYal, 1 PO3BUBAIOTHCS 3arajioM y pycii
BHYTpIIIHbO-KOpHiopaTuBHOi miepedyaoBu (Big I. Xapra no b. Tamanaxu, BiA
JIx. Pomza no T. Ilorre, Big €. bentama no I1. Cinrepa tomno). Ines mitropanizmy
JYMOK BUSIBJISIE TIEBHI PU3UKK 200 METOJI0JIOTIYHOTO pO3ApiOHEHHS Ta BIAIHHS B
CIIPOILIEHUIN EKJIEKTU3M, abo * MetononoriyHoro ckemncucy (P. Popti). B ymoBax
MPOTUCTOSIHHA ~ YHIBEpCAI3My 1  KyJIbTYpPHOTO  PEISITUBI3MY  MOCTYIOBO
3apOJIKYETHCS PO3YMIHHS HEOOXITHOCTI I1HTErpaJIbHOTO MiAXOAy. AJjie uepes
MEBHUM nediruT Teopii, 3YMOBJICHHI IOPUIMYHO-TIO3UTUBICTCHKOIO
NPU3EMJICHICTIO  OUIBIIOCTI CyYacHMX KOHIEMIH, BHUHUKAae noTpeda B
MEePEOCMUCIICHH] €(EeKTUBHOCTI BUKOPUCTAHHS MPArMaTUCTChKOI (i10coPChKo-

MPaBOBOI MTAPATUTMH.

2. IlpaBoBuii mparmaTu3Mm micias #oro 3acHoBHMKIB, O.B. Xonmca Ta
b. Kapno3o, xkoTpi craBuiau 3aBgaHHd camy  (i1ocodChbKO-TEOPETHUHY

nparMaTuCTChbKy napaaurMy BUKOPUCTATH Ha HpaKTI/IHi, INCPCTBOPHUBCA HAa NOCUTH
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aMopdHy, €KJIEKTUYHY CHCTEMY MOTJIS/IIB, 110 XapaKTEPU3Y€EThCS HEJOCTATHHOIO
OpIEHTAIlIEI0 TEOPETHKIB MpaBa Ha PO3MAITTA 1€l KIACUKIB MparMaTu3My.
OcranHi X, 3 0JHOTO OOKY, MOAUISUIM 3 KaHTIAHCTBOM MPUHIIUIHU YHIBEpPCATI3ZMY
3HaHHA, 4, 3 IHIIOr0, PaAUKAIbHO 3 HUM po3xoawiucs. BoHu cxunsnuch 10
¢dutocodebkoro antuyHmameHtanizmMy Ta aHtugormatusmy  (B. Ixeiimc),
enicremotiorivHoro koHcekBeHmianizmy (B. [xeitmc, Y. Ilipc), eMepaxeHTHOrO
esomtoionismy  (B. Ixeiimc, [I. JIptoi), maTepiaidi3oBaHOTO  pallioHATI3MY
(Y. ipc, P.Popti, IO.PouGepr-XontoH), COIIOJOTIYHOTO MEPCIEKTUBIZMY
(Y. Mipc, dx. I'. Min), nomituanoro nporpecusmy (mi3Hit B. Jxeitme, . Jlbtoi,
P. ITo3nep, P. Popri, K. Bect). Tomy P. PopTi, P. [To3nep, P. IBopkin, C. ®@im O.
[Tarrepcon, K. Canctin Ta iH. (OKpIM HEYUCIEHHUX IMOCTIJOBHUKIB COIIOJIOTI3MY
1O. I'aGepmaca) 3arajioM CKENTUYHO OI[IHIOIOTh HOT0 €BPUCTUYHUM Ta MPAKTUYHUN
MOTEHIIAJI 1 MPOMOHYIOTh TEOPETUYHI MOJIENIl Y HA4YeOTO HEOoMparMaTUCTChKOMY
nyci. i Mopemi xapakTepu3yrOTbCsl HEBU3HAUEHICTIO, MOCIA0IEHHSM JIOT14HOI
JUCHUIUIIHM ~ MUCJIICHHSI,  CEJIKTUBHICTIO B 3aCTOCYBaHHI  €JIEMEHTIB
MparMaTUCTChKOI MapaaurMu. ToMy MOIIYK NPUHIUIIB, 1HTEPIPETOBAHUX Y
MparMaTUCTChKIA MMapajgurMi, Ta JIOTIYHOTO amapaTy, 1[0 Y3rojpKyBaBcs O 3
BUMOTaMH €MEPXKEHTHOTO JETEPMIHI3MY, 3aJUIIAETHCS OJIHUM 13 OCHOBHHX
MUTaHb Y TOPSIAKY I€HHOMY IMPABOBOTO MParMaTu3My, a OCHOBHOIO MPOOJIEMOIO
Horo Teopii Ta MNPAKTUKU 1 JOHHUHI € HEY3TO/KEHICTh MIX TEOPETUYHOIO
€KCMaHCIEI0 MParMaTUCTCHKOTO JUCKYypCcYy y cdepy MpaBoBOi peanbHOCTI 1

HaMaraHHsIMU IOPUCTIB-NPAKTUKIB aJJalITyBaTH (P1I10COPit0 MparMaTu3mMy.

3. HalirocTpiliuM KpUTHKOM CY4YacCHOTO IPAaBOBOrO MparMaTu3My BHUCTYIIA€
C. Xaak, NOSICHIOIOYM METOJOJIOTIYHY IUIyTaHUHY W JTOBUIBHICTb BHUKOPUCTAHHS
TEOPETUYHOI CHNAJUIMHU KJIACHMYHOIO MparMaTu3My THM, 1O OCTaHHIMH,
BIIMOBJISIFOUMCH Bl JOrMaTU3My M HaroJjoIIyIOYM Ha «EKCIEPUMEHTAIbHOMY
€BOJIIOL[IOHI3MI», TIPE3EHTYBAB ce0e HE K 3aMKHEHY TEOPETUYHY CHCTEMY, a SIK
METOJI OCMHCIIEHHsSI HOBO1 CUTyalli B KyJbTYpHIM Ta COLIaJIbHIA peaJbHOCTI, 10

MOPOAMIO YHUMaIO PO30DKHOCTEH MDK BHUJATHUMH MPEJACTAaBHUKAMHU I[bOTO



200
HanpsMmy (QinocodyBanHs. HeBu3HaueHICTh KpUTEpIiB Mpu3Bena A0 HAATO
IIUPOKOTO TPAKTYBaHHS CaMOr0 TMOHSTTS «IMparMaTu3sMy», HOro 3aBAaHb Ta
Meroaoiorii — Big penstuBicTcbkoro «rymanizmy» @O.K.C. Minnepa no
KBa31[IOCTMOJEPHICTCHKOTO «HeomparMatusmy» P. PopTi. binbiiicTs HOBITHIX
IHTepIpeTaliil IparMaTUCTCHKOro MiIXoay Takux aBTopiB sk P. [To3uep, C. ®im,
I1. Yepunenn, P. bpennom, JI. ®apoep, K.B. Xanmic, M. Ilarrepcon, C.JI. Cmir,
P. Yopuep, M. JIy6an, M.Ix.Jlip, B.Jx. YiBep Ta 1H.,, TIpYHTyeThCA Ha
yIepeKEHOCTI 11010 MOKJIMBOCTEN OCMUCJICHHSA byHIaMeHTAIBHO1
¢dunocodebkoi npodiemu ictunu. lle mae C. Xaak mifcTaBu XapakTepu3yBaTu
OUIBIIICT, Cy4YaCHHUX aBTOPCHKUX IHTEpIpeTalil mnparMaTu3My He  SK
HEOIMpParMaTUCTChKI MO CYTI, a MOCTIPArMaTUCTChKI i HABITh AHTUIPArMAaTUCTCHKI.
VY 3B’sa3ky 3 nuMm, Ha ayMmky C. Xaak, HEoOXITHO TOBEPHYTHUCS JO0 BHUTOKIB
KJIACHYHOTO TMparMatu3My 3 MOro 4iTKOIO YCTAHOBKOK Ha CI[IEHTU3M Ta

parioHami3M.

4. IlucTuTy1ioHAMI3allis MpaBa sk chepu aJeKBaTHOTO 3HAHHS PO KOHTEKCTHU
KUTTEBOrO TMpocTOpy, 3a KoHuemnmiero C.Xaak, HeMoXxJHnBa 0€3 MiATPUMKH
MPaBOBUX MPOLEAYp Ta pilleHb, 30araueHUX O3HAKaMU HAYKOBOCTI y (opmi
(hopMaTbHO-JIOTIYHUX Ta pallOHATI30BaHUX AJITOPUTMIB PO3B’S3aHHS MPaBOBUX
npoOJsieM 1 TPUHHATTS NpaBOBUX pimeHb. s 1nboro HeoOXinHO 3abe3reuyBaTu
MPOIIEC CI[IEHTU3AIllT KOMIUIEKCOM 1/Ie#, 1[0 MaloTh MOTEHIiaJl IEPETBOPEHHS Ha
Jitouy TpaBoBY Teopito. 3okpema, - 1e cemionoris Y. Ilipca 1 mocBinm ii
MPAaKTUYHOTO 3aCTOCYBaHHS B IpaBoBoMy KoHTeKcTi O.B. Xonmcowm, cTpuxkHem
AKO1 € KOHIUEIMINS TMOCTIMHOrO 3pocTaHHs 3HauyeHHs. [IparmaTuyHe 3HAYEHHS
0a3yeTbCsl HA KOPEKTHOMY 3aCTOCYBaHHSI MOHSATH JO TOTO YW 1HIIOTO (PparMeHTy
peanbHOCTI,  1HaKme  Oyap-iKi  JAMCIYTH  HABKOJO  TIOHATh,  HAaBITh
(byHIaMEHTAIBHUX, Yy CTHJI MOCTHEKJIACMYHUX 1 MOCTMOJIEPHICTCHKUX aBTOPIB
(IT. deitepadenna, P. Popri, a Takox 1. JleBiacona, JIx. Ocrina, I1. Ctpocona uu
B. Poy30yma Ta iH.), BTpauaioTh ceHc Ta 3MicT. Oco0IuBOi Baru 11 Te3a HaOyBae

MIPU NIEPEXO/I1 10 TaKUX cPep KyIbTypH SIK MPaBO.
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5. IlpuHIIMT €BOJIOIIOHI3MY 1 CIIOHTAHHOT'O 3POCTAHHS € OJIHUM 13 HapIKHUX
KAMEHIB KJACMYHOro mnparmatusmy, skuid C. Xaak 3akjajae B OCHOBY BJIACHOI
HEOIMpParMaTUCTChKO1 KOHIEMIiI. 3aCTOCOBYIOUM €BOIIOLIOHICTCHKUN MiAX1A A0
nmpaBoBoi cdhepu 1 P110c0HCHKO-MPABOBOI METOOJOTII, JOCTITHUIL PO3TIISIAAE
paBO NEPENOBCIM SK CKJIAaJHY OpPraHiyHy CHUCTEMY KYJIbTYPHUX MPAKTHUK, SKI
XapaKkTepU3ylOTbCsl HE JIMIIE EBOJIOIIMHOI JIHIMHICTIO Ta MNOBUIBHOIO
MOCTYNOBICTIO, @ ¥ ICTOPUYHOIO CIHOHTAHHICTIO. YCIM MPaBOBUM CHCTEMaM
IpUTaMaHHl 1 CIIOHTAHHO-EBOJIIOLIIHI, 1 KOHCTPYKTHMBICTCHKO-KOHIIENTYaJbHI
MPOIIECH, B3a€EMHE MEPEIUICTIHHS SIKUX MICTUTh 3HAYHHUI €BPUCTUYHUN MOTEHIIIaN,
KOTpUUA HEOOXIIHO PO3KpHUBATH 3a JOMOMOIOI MeTojoJiorii. Po3maiTticTh
MPABOBUX CHUCTEM 1 CKIAAHICTh CTOCYHKIB M)XK HUMU MO>KHA MPOSCHUTHU IUISIXOM
3aCTOCYBaHHs peryJsiTuBHOro npuHiumy cidexizmy Y. Ilipca, 3aBasku sikomy
C. Xaak mnpomoHye cxeMmy kiacudikaimii npaBoBuX  (EHOMEHIB, IO
pPO3MOAUISIOTECA HAa TPU BEJNHMKI TPYNH, SKI BKIHOYAIOTh Yy ce0e T0mpaBOBi
(«mpeneranbHi») ab0 MNPOTOMPABOBI, KBA3IMPaBOBI, MPABOBI, MOCTIPABOBI Ta
cyOnpaBoBi eneMeHTH. JIaOiIbHICTh TPAaBOBUX CUCTEM 1 3aCO0IB iX PO3YMIHHS Ta
Kiacudikaiii 3yMOBIIOE MOCTIHHY 3MIHIOBaHICTh K MOHSTIHHO-KATETOPiaJbHOIO
amapaTy ImpaBa, TaK M ICTOpii NpaBOBUX CHUCTEM, a 1€ JUKTYE OCOOJIUBY
BIJIOBIJIAJIBHICTh 32 OI[IHIOBaHHS CYYacHOTO CTaHy HpPaBOBOI KYJIbTYpH SK Y

HalllOHAJIbHUX MMPABOBUX CUCTEMAX, TaK i Ha MI00AIbHOMY PiBHI.

6. AKkTyanbHOIO0 TpoOieMoro cydacHoi (inocodii mpaBa C. Xaak BBaxae
BU3HAUYECHHS HAyKOBOTO CTaTyCy IOPUCOPYIEHLIi Ta MPaBOBOi AISUIBHOCTI.
OyHKIIOHAIbHA TOMOJIOTISl MPOLECIB CYJOBOTO PO3TISAIY 1 HAyKOBO-AOCIIIHOI
JISIbHOCTI J103BOJIsI€ MOPYIIYBAaTH MUTAHHS PO METOAOJIOTIYHY OJU3bKICTh HAYKU
Ta MpaBa ¥ CyMICHICTh IXHIX METOA0JOTii. BogHouac kareropist icTuHH, 0€3 K01
HEMOXJIMBO OOTOBOPIOBAaTH KPUTEPIli HAYKOBOCTI, NMEPETBOPIOETHCS HA JKEPEIO
MOHATIMHOTO KOH(IIKTY, OCKUJIBKU ICHY€ HU3Ka MPUHIMUIOBUX PO3XOKEHb MIX
IOPUPOJOI0 HAYKOBOIO IMI3HAHHA 1 NPaBOBOK  KYJbTYpOK, HACHYEHOIO

MOJIITHYHUMH, COLIAJIBHUMH Ta KyJbTYpHO-IICUXOJOTIYHUMU 3MicTamu. Hayka, 3a
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C. Xaak, cnupaeThCs Ha EMICTEMOJIOTiI0 sK crnenudiudy chepy B3aEMUH MIK
00’€KTOM IMi3HAaHHS 1 CTPYKTYPOIO 3HAHHS U Mi3HaBalbHOTO Tporiecy. Jocmianuis
BUSBIISE (DYHIAMEHTalIbHI CYMEPEYHOCTI MDK 00’ €KTUBHO-IOCIITHULIBKUM
XapakTepoM HayKH 1 3MarajJilbHUM MPUHIMUIIOM MHPaBOBOI KYJIbTypU. Y 3B’SI3KY 3
«arpecUBHUM BTPYYaHHSIM» COIIOKYJbTYPHUX UYHHHUKIB Yy MPOOJIEMaTUKY
MPaBOBOi ICTUHU HEOOXIHO HE JIUIIE BU3HAYUTH BAXKIMUBI 30HU COIllaJbHUX Ta
MOJITUYHUX 1HTEPECIB 1 METOAOJOTTYHI MOXKJIMBOCTI 3a/I0BOJICHHS IIUX 1HTEPECIB, a

1 CTUMYJTIOBATH TEHJICHIIIT B3aeMO/I1 cep mpaBa 1 HAyKHU.

7. EnmicreMonoriyHa mpoOjeMaTUKa CYTTEBOIO MIPOKO JI€aKTyalli3y€eThes,
HOBITHIMU TpEeHJaMU B TOCTHEKJIACUYHINA Ta TMOCTMOJIEPHICTCHKIN Mapaaurmi
¢dinocodyBanns. Ll mapagurma HEMUHYYE MEPEHOCUTHCS 1 HA cepy Ipasa, siKe
He3JaTHE 3a0e3MeuyBaTH 3aXHUCT MPUHIMUIIB CIPABEIJIMBOCTI 0€3 3BEPHEHHS 0
dbyHnaMeHTabHOI KaTeropii — icTUHU. OCKUIBKM peajbHa MpakTHKa HAayKOBOI
JUSJIBHOCTI TEPETUHAETHCS 3 PEalbHOI0 TMPAKTUKOK MPABOBOI  JISUIBHOCTI,
€MICTeMOJIOTTYHY ITpoOJeMaTHKy, 3a KoHIleniiero C.Xaak, He0OX1JHO IEPEBECTH B
IJIOIIUHY «EMICTeMOJIOTIYHOT eTUKW». OCKUIbKM HUHINIHA HayKa BXX€ JaBHO
nepeTBOpuUiIacs Ha sIBUIE, TTMOOKO BKOPIHEHE B COIlyMl, THOCEOJIOT14HI I[IHHOCTI
CIIUPAIOTHCS HE TUIBKKM Ha 00’ €KTHUBHI BUMOTH JOCIHIAHHUIILKOTO MpOIECy, a il Ha
MOpaJibH1 SIKOCTI — YE€CHICTh (homesty, integrity) B CEHCl moBard 10 (akTiB i
TOTOBHICTh /10 «CIUIBHOTO KOPUCTYBaHH» (sharing) uumu. Ilpouiecu BUSIBICHHS
ICTUHH y MPABOBOMY IOJI1 CYMIpHI 3 MPOIECaMH HayKOBO-IOCIIAHOI MISUIBHOCTI, B
000x HalOyBae Bce OUIBIIOI Bark MOPAIbHO-OCOOUCTICHMM YMHHUK, IO
NposiBIIsA€TbCsL Y  (opMi  inmenekmyanvrnoi npucmpacrhocmi. KoHIIKT Mix
BUMOIOI0 JIOTPUMAaHHS 3acajl «BHYTPIIIHbO-OCOOUCTICHOTO OO0’ €KTUBI3MY»
(«cTipaBeUIMBOCTI» Yy  MPAaBOBOMY BHUMIpPi) 1 PENSITUBI3MOM  COILIaJIbHO-
KOMYHIKaTUBHUX MPOLECIB MDK Cy0’€KTaMU IpaBa MOXHa PO3B’A3aTU IUISIXOM
JOTPUMaHHA NPUHIUIY «IPUCTPACHOI OO0 €KTHUBHOCT». Jlume 3a yMoBH
BIJIOBITHOCTI MOpPaJIbHOMY IMIIEpAaTUBY HAaOYBAaIOTh PEALHOTO CEHCY CLIEHTUYHI

IHCTPYMEHTH €IMiCTEMOJIOTIYHOTO JUCKYpPCY MpPaBoOBOi cepu.
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8. duocopCchKO-MIpaBOBE  OOIPYHTYBaHHS IIpaBa B  EMICTEMOJIOTTUHOMY
acmeKTl 3TiIH0 3 HEeOomparMaTUCTChkolo ycTraHoBkorwo C. Xaak HE0OXiJAHO
(GopMyIIOBaTH Ha MiACTAaBl aHANI3Y COLIOKYJbTYPHOI Ta MOJITHKO-€KOHOMIYHOI
MPUPOAM TPABOBOI PEaNbHOCTI, sIKa BIJIOMBAETHCS B KOHKPETHIA CYJIOYMHHIN
MpaKkTUIll. AJle MPUUHATUNA Yy Teopli mpaBa MPUHIMI JOKAa30BOCTI HEMOKIIKBO
BBa)KaTH PIBHOI[IHHOIO 3aMIHOI0 MPUHIUIY MParHeHHs ICTUHU, MPOTrOJIOHIEHOTO
3acHOBHUKOM mparMatuzMmy Y. IlipcoM, a mepeTBOpEeHHS 1HCTPYMEHTapIIo
3arajbHOI €MICTeMOJIOrii Ha MNPUKIAJHY EeMICTEMOJIOTII0 SK 3aci0 BUSBIEHHS
ICTUHM y TIPAaBOBOMY KOHTEKCTI YCKJIQIHIOETbCS uYepe3 MpUTaMaHHI MPaBOBUM
CHUCTEMaM MPOTUPIUUS MIXK YHIBEpPCAILHUM BUMIPOM €MICTEMOJIOTIi 1 KOHKPETHO-

CUTYAaTUBHHUM XapaKTCPOM JOKA30BOTO IIpaBa.

9. Enicremonoriynuii imnepatus C. Xaak OyayeTbcs IIOHAMEHIIE HAa JBOX
OCHOBHHMX BHMOTaX — ITOBHOTI 1 BUUEPITHOCTI (haKTOJOTIUHOI Oa3u JOCIIKSHHS Ta
peneBaHTHOCTI  oTpuMaHoi  iHdopmamii. Ane  chepa  BUKOPUCTAHHS
€MICTEeMOJIOTTYHUX IHCTPYMEHTIB JIMIIIE YacCTKOBO 30Ira€ThCsl 3 TMOJEM I1HTEPECIB
IOPUJIMYHOTO PO3CIITyBaHHS, OCKIIBKM BOHHM 0€3MOCEpeaHhO HE CTOCYIOThCS
MATaHHS TIpO  lepapxito J0Ka30BoCcTi. KOHOMIIKT MK emcTeMOJOTYHUM
IMIIEpaTUBOM Ta TPABOBOIO PEATBHICTIO MOJATa€ B TOMY, IO JOCTIIHUIBKUN
MpOoIIeC OPIEHTOBAaHWM Ha TEOPIIO ICTHHH, a MpPaBOBa CHCTEMa — HAa MPUHHATTS
crpaBennuBOro pimeHHs. OJHAaK HaBITh MPU HEIMIUPOKUX  MOKIMBOCTSIX
3aCTOCYBaHHS €MICTEMOJIOTIYHOTO IHCTPYMEHTApPIl0 MOKJIMBE BHKOPUCTAHHS
po3pobnienoro  C. Xaak  QayHArepecTMUYHOro  MIAXOAY  fAK  TiOpumy
(dbyHaaioHanizMy Ta KOT€pEeHTHU3MY, MOOYJIOBAHOTO HA MEPEXPECHIM KOpPEesIii

reTEPOTreHHOI peJeBaHTHOI 1H(pOpMaIlii.

10. Emicremornioriss 'y NpPakTUYHO-IIPAaBOBOMY  aCHEKTl  CIpsSMOBaHa
MepeI0OBCIM Ha PO3B’SA3aHHs MpoOieMu (PaKTUUHOI ICTHHH, IO JIEKUTh B OCHOBI
Teopli (QyHAAMEHTaTbHOrO JUIsl AHIJI0-aMEPUKAHChKOI MPaBOBOI  Tpajullii

JIOKa30BOTO TIpaBa, ajie €BPUCTUUHMI cTaTyc Qiaocodii B 3axigHId Tpaauiii 3
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MOYAaTKy MHUHYJIOTO CTOJITTSI IOCTYIIOBO IMPUTHIYYETHCS JOTIYHUM IMO3UTHBIZMOM
(I'. Paitxen6ax, P. Kapnan, K.I'. I'emniens, K. [lonnep) adbo norivHum eMmipu3zMom,
CTPYKTypalli3MOM, MOCTCTpyKTypanizmMoM (M. Dyko), aHamTu4HOWO (inocodiero
(T. Kyn) 1 Masio He BciMa HampsiMamMu MOCTMOJEPHICTCHKOTO TUCKYpCY. TspKiHHS
10 joriuHoro dopmanizmy y ¢inocodii, npunaiimMHi dinocodii HayKu, BIUIMBAJIO
Ha MPOoIIeC CIIIEHTU3AIIIT 1 MOoAaIBINOI (hopMaiizallli Teopii rpapa, sKa Tak camo BCE
Oulbllle MoYana IPYHTYBaTUCA Ha JIOTIYHUX IMIEpaTUBaX «HOBOI IIKOJIU
JI0Ka30BOTO TpaBa» (new evidence scholarship), y pamkax sikoi chopmyBanacs
BEJIMKA KUIBKICTh HampsMiB (ACOHTHUYHA JIOTIKa, MaTEMaTHYHO-IPABOBa JIOTIKa,
TEOpiss HOPMATUBHUX CcHCTeM TmpaBa). OgHak yci I HAOpsMU BUSBISIOTHCS
HE3aTHUMHU 3a0€3MeUUTH HaIIMHUI CEeMaHTUYHUM aHali3 KIIOYOBUX MOHSTH
TEOpii MpaBa, HaMaraHHsA >K 3aMO3WYUTH JIOTIYHY CTPYKTYpYy apryMeHTauli
Y.C.Ilipca He Manu ycmixy uepe3 pi3HI CHCTEMH CTOCYHKIB MK Cy0’€KTOM
MI3HaHHS 1 PEANbHICTIO (SIKIIO B HAYI[l JIOTIYHUNA apryMEeHT NPOAYKY€e (aKTHUHE
CYIDKEHHS, TO B IpaBl BiH NOPOJKYE IMIOHAKWOLIbIIE CYJKEHHS LI0J0 CYIKEHb,

TOOTO MPaBOBE PIIICHHS, SKE allPIOPHO HE MAE €MICTEMOJIOTIUHOI CIPSIMOBAHOCTI).

11. C. Xaak HaroJiolrye Ha ICHyBaHHI IpoOJeMHU 00’€KTUBHOI HECYMICHOCTI
«HAYKU JIOTIKW» (K 1 HAYKW 3arajioM) ¥ mpaBa i MOpylUIye MUTAaHHS PO MEX1 iX
CyMiCHOCTI Ta HecyMicHOCTI. CeplieBuHa I[i€i MPOOJIEMH B €MICTEMOJIOTTYHOMY
BUMIpl MOJiAra€e B TOMY, IO HaykKa — TOYHA, MaTeMaTU4Ha, MPUPOJHUYA,
(dhopMaIbHO-JIOTIYHA — HAIllJIEHa HAa BUSBJICHHS Ta KOMYHIKAIIIO icmuHU, a TAKOX
Ha MPOAYKYBaHHS Ta TMEpEeJaHHsS 3HAHHS II0JI0 ICTMHM, a HayKa MpaBa, Ky I
JIOBEJIEThCSI CTBOPIOBATU 3 ypaxyBaHHSAM (UT10CO(CHKO-IIPABOBOIO  aCHEKTY
METOJI0JIOT1i, YMPOJOBX CBOrO ICHyBaHHS Oyjia MpuU3HA4YeHa ISl IepelaBaHHs
mpaduyii 3 il BHCOKOIO HOPMATHUBHICTIO M CXHWJIBHICTIO JO0 CaMO30EpeKeHHS.
Po3B’si3atu 1el KOHQUIIKT He cHpoMokHa aHi ¢opmaiabHa JOrika, aHi
iHTYITUB13M, «CKENTHUIM3M» YU  «IIOMIPKOBAaHUN  pallloHaII3M», aHi
KOMIT FOTEpU30BaHl MOJIEl aHali3y NpPaBOBHX CUTyalid Ta cmnopiB. Jljig 1boro

HEOOXI1JIHI po3poOKa Ta BIPOBAKEHHS HOBOI MIKIUCIMILIIIHAPHOI TEOPETHUHOT
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0a3u, a Ha 1l OCHOBI — HOBOi CHUCTEMH MIATOTOBKU MPAKTUKYIOUUX MPABHUKIB,
epylullisi KOTpUX J03Boiisuia O iM mpodeciiiHo 1HKOpHmOpyBaTH B MPOOJIEMHY

chepy mpaBa JOCSTHEHHS 1HIINX COLIAJIbBHUX HAYK.

12. Heoxmacuunuii mparmMatusm C. Xaak A03BOJISIE CKIACTH 1HTEPIOpi30BaHE
VSIBJIICHHSI TIPO PO3BUTOK aHTJIO-aMEpPUKAHCHKOI Teopii mpaBa Ta (inocodii npasa
Ha OCHOB1 «morisiay 3cepenunu» y mepion 3 70-x — 80-x pokiB XIX cT. A0
CHOTOJICHHS, KPUTUYHO TMEPETISIHYTH OLIHKUA (UI0CODCHKUX TPEHIIB Yy TaKHX
IIKOJIaX Ta HampsMax aHIJIo-aMEepUKAHCBhKOT MPaBOBOI CIM’1 SIK IPaBOBUI
MparMaTu3M, IPABOBUM TO3UTHUBI3M, €KOHOMIKO-TIPABOBUHM MiAXid, aHaIITHYHA
IOpUCTIPYJIEHIIIS, COlioJoriyHa ((yHKI[IOHAIbHA) IOPUCIPYACHIlSA, E€MIIIpUYHa
IOpUCTIPYJICHIIISI, HOPMAaTUBHA IOPUCIPYACHIlSA, TEOpis CYCHUIBHOTO TMpaBa 1
CIIPaBEIIJIMBOCTI, «HOBA IIIKOJIA JOKAa30BOTO TMpaBa», a TaKOX KIACUYHOTO
nparMaTu3My, TEOpEeTUUHI mojiokeHHs sikoro C. Xaak agantye 10 MpoOiieMaTUKU
Cy4YacHUX IMpPaBOBUX CHUCTEeM. [HTerpasibHUN MiAXiA A0 TOHATTS W THUIOJOTIT
MPaBOBUX CHCTEM, PO3YMIHHS COLIOKYJbTYpPHHX Ta MOJITUKO-EKOHOMIYHUX
YUHHUKIB ~ IX  PO3BHUTKY, MpOOJEMaTHKHM  B3a€EMHHMX  CTOCYHKIB  MIX
3arajJlbHOHAyKOBOIO,  CHEHIIbHO-IOPUANYHOI Ta  (UI0COPCHKO-TPABOBOIO
METO/I0JIOTIEI0, €NICTEMOJIOTTYHUX aCHEKTIB MPaBOBOi KyJIbTYpH, METOIOJIOTTUHUX
oOMeXeHb Teopii Ta MPaKTUKHU MpaBa, a TAKOK HaMaraHHsl MOCTIMHO MOB’A3yBaTU
TEOPETUYHI PO3POOKH 3 KOHKPETHOIO IPABOBOK MPAKTHUKOI MOXKHA BBaXKaTH

oesnepeunoro 3acayroro C. Xaak ik TeopeTHKa mpaBa 3 mo3ulii gigocodii.

13. Bognouwac, oriHo4Yd TBopumii AopoOok C. Xaak 3araioM, MOKHa
B1/I3HAYUTH U MEBHI cJ1a0K1 MiCIIs 1i TEOPETUYHOT MO3HUIIIT: IPEBAIIIOBAHHS KPUTUKHU
HaJl KOHKPETHUMU MPOIMO3UIIAMH; OpaK YITKUX METOJUYHUX PEKOMEHJIaIlii 1moA0
IIUPIIOTO 3aCTOCYBaHHS PO3pPO0JIEHOI aBTOPKOKO KOHIEMIII; AESKY CTPYKTYpHY
PO3MHUTICTh TMOTJISIAIB, MOACKOIN CEJIEKTUBHO-IUTATHUM MPUHIIUIT BUKOPUCTAHHS
KJIIACUYHUX JDKEpeNl MparMaTu3My, IO JI03BOJISIE TOBOPUTH TIPO E€JIEMEHTH

CXOKOCTI MIAXOAY MOCTITHHUII 3 KPUTHKOBAHMMHU HEH MOCTMOAECPHICTCHKUMU
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cTpaTerisiMu. AJe, BpaxOBYIOUM HE3BOPOTHHUM, SK YSIBISETbCS, MPOIEC
BECTEpHI3allll YKpPaiHChbKOi MPaBOBOi CHUCTEMU SIK Y (HOpMaIbHO-IOPUIAYHIN
IJIOIIMHI, TaK 1 B piuniii $Gi10coPChbKO-MPaBOBOTO IUCKYPCY, MOKHA CIIO/IIBATHUCH,
mo TteopeTuuHi 3100yTkn C. Xaak CTaHOBUTUMYTh HE JIMIIE aKaJeMIYHO-
icropiorpadiuHuii iHTEpec, a 1 MaTUMYTh MPAKTUYHE 3HAYEHHS JJIS MOJAJbIIOTO
3pOCTaHHs MPAaBOBO1 KyJIbTYpH B YKpaiHi 1 B HAYKOBO-NIEJAAroriyHii (puyomy He

nuiie $putocodCcbKO-IPaBOBii, a i y IOpUInyHIi) cepi.
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