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K IIBEHIAPII IK TOII PEHENIII PUMCBKOI'O ITIPABA Y IIPOIIECI
3AKOHOTBOPYOCTI

B yMoBax akTHBHOI 3aKOHOTBOPYOCTI OCOOJIMBOTO 3HaUEHHS HaOyBae 0OpaHHs
HAJIAHOTO METOJIOJIOTIYHOrO MIAIPYHTS CTBOPEHHS 0Aa30BUX 3aKOHOJABYMX AaKTIB,
3okpema Konekcis, nepeaycim, iuBiibHUX. 1171 TaKuM KyTOM 30py OCOOJIMBO IIIHHUM
€ JIOCBIJl pereniiii puMChKOro MPUBATHOTO IpaBa y ¢opmax 0oOpaHHS 3pa3KiB s
3aKOHOIMPOEKTHUX POOIT Ta BUKOPHUCTAHHS METOMOJOTIi MPaBOTBOPUOCTI PUMCHKOI
ropuctipynennii. He auBHo, 1110 came pereniiisi puMChbKOTO IPUBATHOTO MpaBa cTajia
OCHOBOIO Benmkux koaudikaiiiii TuBUIbHOTO 3aK0HOAaBcTBa y €Bpori KiHusg XYIII —
no4yatky XX CT.CT., MIAIPYHTSIM CTBOPEHHS HU3KU [[MBIIBHUX KOJEKCIB, HalOLIbII
«po3miapeHUMU» MOMiXK skux € Opaniy3pkuid nuBUIbHUM Kojekce (Komekc
Hanoneona) ta Himenpkwuii iuBinbauii kogeke (BGB). Ha ixupomy Tii He Tak "acro,
SK BOHU HA T€ 3aCIyrOBYIOTh, 3TrajylOThCsi ABCTPIMCHKUN HUBUIBHHM KOJEKC Ta
[IBeitapcbkuii IMBUTHHUIN KOJEeKCc. Mk TUM, caMe OCTaHHIM, SIK Ha Hally AYMKY,
MOKE€ BB@XKATHUCS BEPIIMHOI 3aKOHOTBOPYOCTI Yy Taiy3l MPUBATHOTO TIPaBa,
3MIIICHEHOI Ha MIAIPYHTI 3acajl pUMCHKOIO MpaBa.

[[lo6 miaTBEpAUTH 11€ TBEPKEHHS, TPUTATAEMO 3acaau 1 nepedir koaudikaii
IUBLILHOTO 3aKoHOAaBcTBa Yy IlIBelimapii.

V [Beitnapii iaest koaudikaiii HaOyna MOMMPEHHS MiJ BIUIMBOM (PPaHILy3bKOT
pesorortii Ta [Ipocsitu me Hanpukiami XYIII cr. [Ticns Toro six kondeneparttis Oyna
okynoBaHa @paniiero y 1798 p. 1 Ha ii TepuTopii BUHUKIIA HEIOBIOBIYHA YHITapHA
nepxxaBa — PecnyOmika I'enpBertis, ines koaudikaiii mpuBaTHOTO mpaBa HaOyma 1me
O1IBI1I0T TOMYISIPHOCTI.

Hezabapom, micns maminHs Hamoseona, IIBeliniapis Bigpoausiacs SIK COO3
BIJIHOCHO CaMOCTIMHUX KaHTOHIB. Aje imes no6um IlpocBitu momo koaudikarii
NpUBATHOrO MpaBa 30eperjiacs, IIONpaBia, YK€ Ha KaHTOHaibHOMY piBHI. Ile



MPUBEJIO JI0 TOTO, 10 NpoTsroM XIX CT. BCl KAHTOHU MOCTYNOBO MPHUHHSIIN BIAacHI
IIMBUIBHI KoJiekcu. JIjist kaHTOHIB Ha 3axoii 1 miBAaH1 [lIBeinapii, Takux sk JKeHena,
Bo, Bauni, 3pazkom ciyxuB Koaekc Hamoneona.

[IpuiinsaTuii y HIMEIBKOMOBHHUX KaHTOHax y 1826-1831 pp. bepHchkuit
KOJCKC, B OCHOBI SKOTO JIeXKaJlo cTape OCEpHChKE TMpPaBO Ta MOJOKCHHS
ABCTPINCHKOTO LHBUIBHOTO KOJEKCY, MI3HIIIE MOCTY>KHMB 3pa3koM JJIsl KOZICKCIB
kaHTOHIB JltonepH, 3010TypH 1 Aapray.

Tpers Tpyma IUMBIUIBHHX KOJEKCIB CTBOpIOBajacs 3a 3pa3koM lLluBiiapHOTO
Kojekcy kaHToHy Llropix (1853-1855), skuif 3a3HaB BIUIMBY HIMEIBKOI 1CTOPUYHOT
IMIKOJIM TpaBa 1 TNaHAEKTUCTUKHM. llelt Kojekc, HamucaHuii SICHOIO 1
3arajbHO3pO3yMUJIOI0 MOBOIO, OyB TICHO TNOB’SI3aHUMH 3 MICLEBOIO IPABOBOIO
TPAAMIIELO, SIKY OPUTIHAIBHO W €()EKTUBHO «BIUIITAB» Y CHCTEMY 3arajJlbHOro Ipasa.
bararo 1Hmmx ka"toHiB IliBHiuHOi 1 Cxinnoi IlIBelnapii mi3HilIE BUKOPUCTAIH
IOPIXCHKUM 3pa30K MpU CTBOPEHHI BIACHUX KOJIEKCIB.

VY npyriit monoBuHi XIX cT. cTana HaraapHOKO MOTpeda B OUIBII TICHOMY
00’eananHi llBeinapii. ExkoHoMiuHI 3B’ s13KM Ha0yBaJIM CTIMKOTO MI>KKaHTOHAJIBHOTO
XapakTepy, a JKUTENl YacTIle CEIHIIUCS 1032 KAHTOHOM CBOTO HapoJUKeHHs. Tomy
KOJIi31iHe MpaBo 3/100yBa€ BUpIIIAIbHE 3HAYCHHS.

[Toyanacs xBaBa TUCKYCisi HABKOJIO KOHCTUTYIIHHOTO MUTAHHS: UM HAJICKUTD
Coro3y 3aKOHO/IaBYa KOMIIETEHIIIS Y Taly31 IPUBATHOIO MPaBa.

Koucrutymiiina pepopma 1874 p. Haaiiuna HeHTpaabHI BIaAM KOMIETEHIIEID
y raiy3i MpUBAaTHOTO MpaBa, 0cOOIUBO y chepl 3000B’S3a7IbHOTO 1 TOPrOBOrO Mpasa.
Lle 3poOuno moxyuBuM npuiHATTA y 1881 p. €1uHOrO MBEHIIAPCHKOTO 3aKOHY PO
3000B’s13aJIbHE TPABO, OCHOBHUMH JDKEpEIaMU SIKOTO CTald HIMELbKUN TOProBHi
kojziekc 1861 p. 1 pesneHcrkuii mpoekT 1865 p.

Bapro BimmaTté HanexxHEe IIBEHIIAPCHKOMY COIO3Y HOPHCTIB, IO BHUSBHUB
BUpIIIAJBHY 1HIUIATUBY Yy TNUTaHHI Opo koaudikamito. Y 1884 p. BiH mNpuilHsAB
pIIEHHS! MPO MNPOBEAEHHS 3 METOI MIJAMOTOBKM YHi(IKaIlli MpaBa MOPIBHAIBHO-
MPaBOBUX JOCTIIKEHb IUBUIBHOTO IpaBa yCiX KaHTOHIB. JlJi1 BUKOHAHHSA LIOTO
3aBaaHHs OyB 3ampoieHuii npodecop Oiiren XyoOep, 1m0 BUKIAIAB Y TOW Mepiof y
bazenesi. 3 Toro MmomeHTy Ha topuauuHiil creni [lIBeiinapii 3’ sIBASETHCS JIOAMHA,
OJIMCKy4YOMY TaJlaHTy SIKOrO IIsl KpaiHa B MepIly 4yepry 3000B’s3aHa CTBOPEHHSAM
BiacHoro I{usinsHoro komekcy [1, c. 259].

[TpoTsirom 1886-1893 p. Xybep HamucaB po6oTy «lIpo cucremy Ta icTopiro
HIBEHLIAPCHKOrO LIUBUILHOTO MpaBa». Y TpbOX ToMax OyJlo OXapaKTepHU30BaHO CTaH
KaHTOHAJIbHUX TPaBOBUX CHCTEM, a YeTBEPTOMY — BHUKJIAQJCHA 1CTOPIs
mBeiapepkoro npasa. llle no Buxomy uderBepToro tomy XyOepy Oyio JopydeHO
pPO3pOOUTH MIPOEKT KOACKCY, 110 BiH 1 3poOuB, nmogaBiu y 1898 p. mepury penakiis
mpoekty. ¥ 1900 p. mpoekt Oyn0 BHHECEHO Ha TPOMAJIChKE OOTOBOPEHHS a TOTIM



nepelaH0 Ha BUCHOBOK Yy KOMICIIO €KCIEpPTIB 1, BIATAaK, MPEACTABICHO Ha PO3TJIS
HMIBEHIIAPCHKOTO MapjaMeHTy. XyOep He TUIbKA caM po3poOuB mpoekT L{uBiIbHOTO
KOJEKCY, aje Mi3Hime, Oyayun uieHoM HaiioHanbHOT paju, akTUBHO CHPUSIB MOTO
MIPUNHATTIO.

[{uBinbHUI KOAEKC OYyB MPUUHATHI MIBEUIAPCHKUM TapiaMeHToM 10 rpyaHs
1907 p. 1 maB HaOpatu umHHOCTI 3 1 ciunga 1912 p. (xoua OCTaHHBOI BHUMOTH
gotpuMmatu He Baanocs). llepernsnyra yactuHa 3akoHy Mpo 3000B’si3ajbHE MPaBO
HaOpasia yuHHOCTI omHOo4yacHO 3 Kopaekcom, ane y ¢opmi CIemiagbHOTO 3aKOHY 3
OKPEMOI0 HyMepalli€lo CTaTeu.

VY llBeinapii HEMae OKpEeMOro TOProBOro Kojiekcy. TomMy TOProsi 1 UBUIBHO-
IIPABOB1 YTOAM PEryNIOIOTHCS TUMH CaMMMU HOpMaMu. IIpoTe € HU3Ka creniaabHuX
HOPM, L0 PETYJIOIOTh TUIBKU TOPrOB1 YTOJIH.

binbmicTe mpaBO3HABILIB I1HIIMX KpaiH CXBaJlbHO IMOCTaBUJIMCS /O HOBOTO
Kozekcy. Y HimeudnHi HaBiTH JyHalHW MPOMO3HUIlli TepMiHOBO ckacyBatu BGB i
3aMIHUTH Horo mBeunapchbkuMm [luBiIbHUM KoaekcoM. DakTUYHO y OCTaHHBOTO
ICHyBaB IIAHC cCTaTd O€3yMOBHUM JIJIEPOM TIO3UTUBHOTO 3aKOHOJABCTBA
reépMaHChKO1 pOAMHU IPUBATHOTO IIPABA.

MabyTth, 11e Oyno O crHpaBeqIMBO, OCKUIBKM Y HBOMY IIACIUBO YJAJoCs
YHUKHYTH 0araTb0X HEJOJIIKIB ABCTPIHCHKOIO (IIEpEenyCciM, Yy CTPYKTYpl 1 HAJAMIPHIM
KUTBKOCTI MpOTAIMH), a HaATo — HIMenbKoro KoAeKkCcy 3 HOro BaXKKUMHU IS
CpuiiMaHHs, KOCTpyOaTUMH  (DOpPMYITIOBaHHSMH,  HEMOBOPOTKUMH,  YaCTO
HEBUIIPABAAHO Ka3yiCTUYHUMU HOpMaMu. BiH OyB HamucaHuil SICHOIO, JOCTYITHOIO
He(daxiBIsIM MOBOIO, MaB JIOTIYHY CTPYKTYpYy, 3aMiCThb aOCTPaKTHOI Ka3yiCTHUKH
MICTUB MEXaHI3M IPABOBOTO PETYIIOBAHHS PaMKOBOTO XapakTepy 1 mepeadauan
000B’S130K Cy/11 3aMIOBHIOBATH MPOTAJIMHHU Yy MPABOBOMY PEryJIIOBaHHI, CIIUPAIOYUCH
Ha KpuTepii BpaxyBaHHS KOHKPETHHX OOCTaBMH, 3J0pOBOrO IIIy3ay 1
CIIPaBEIJTUBOCTI.

[TocniioBHO mepeBara HaJaeThCs MPOCTIM (Ppas3i mepen CKIaIHON, KOPOTKIi
CTAaTTi Tepe] TOBroi, HIMEIIBKOMY BHpa3y TMepel] iHO3EMHHUM CIIOBOM, OOpasHOMY
BHUpa3y Nepea TOYHUMH, ajie OiauMu (popMyITIOBaHHSIMH.

BBaxkaetbcs, 110 3a cTpykryporo llIBeiniapchkuii TMBUTHHUN KOJCKC B IIIIOMY
BIJOBiAa€ maHAeKTHIN cxemi [1, ¢c. 262].

[Tpore y HlBetinapcbkomy LK BincyTHs 3aranpHa yacTMHA y ii «KJIAaCHUYHO
MaHJEKTHOMY» po3yMiHHI. HatoMicTh nepina yactTuHa HOTro MPUCBSIYEHA TPABOBOMY
craHoBuily iHauBiga. KpiM Toro, pedoBe 1 3000B’si3ajibHE NPaBO BIJHECEHI Ha
OCTaHHI MicClsl, TPOIMYCTUBLIM yIepea NpaBo ciMelHe 1 cmajakoBe. Hapemri,
3000B’s3aJIbHE TPAaBO ICHYE Yy BUIJIAIl CaMOCTIHHOro 3akoHY 1 ciyrye, HadeOTo,
JOTIOBHEHHSM 110 BiacHe L{uBiIbHOTO KOACKCY.

XapaxtepHoto pucoro llseitapcrkoro LK € HasiBHICTD MporajuH MpaBoOBOrO



perymoBaHHs. Y Toil yac sk aBTopu BGB kBamidikyBanu cBoi aOCTpaKTHI MPUHITUIH
AK BUHATKH W OOMEXEHHS 3 Ka3zyiCTHYHUX HOPM, KOTPI BOHHU 3 OCOOJHMBOIO
CTapaHHICTIO PO3POOIISUIM 10 MOHAMMEHIIUX JeTanel, y mBennapcbkomy LK mano
JIUIIE 3arajibHAM OMKC BIANOBIJIHUX MPABOBHX IHCTUTYTIB. A BXE€ CYIJs MYCHUTb
3aMOBHIOBATH MTPOTAIMHU, BUXOSUHU 31 CBOTO PO3YMIHHS 1aHOT KOHKPETHOT CIIPaBH.
XapaktepHoto s mBernapcebkoro [IK € Takoxx uwacTe BHUKOPUCTAHHS
3araJbHUX 3acTepekeHb. | 3amaua cynml monsrae B TiM, 00 KOHKPETHU3YBaTH iX
[UIIXOM KOHCTPYIOBaHHS HOPM, 1110 BUIUIMBAIOTH 3 MPUHIUIIB 1 3arajJbHUX MPaBUIL,
TaK caMo SIK 1 IIJIIXOM THITI3allii MPereJeHTIB 1 y3arajJbHeHHS PI3HUX TOYOK 30Py
Toit daxr, mo meernapcebkuit 1IK Tak moknagaeTses Ha CyA0BY IPAKTUKY TIPU
3allOBHEHHI MPOTAJIMH, MOSICHIOETHCS 3HAYHOI0 MIPOI0 XapaKTEpHUMH pUCAMU
TPAIUIIMHOTO MIBEUIIAPCHKOTO MPABOCYAJA. A 3yMOBJIEHI MOr0 OCOOJMBOCTI THUM,
mo y IlIBelinapii He Oyno peueniuii pPUMCBKOrOo mpaBa y ¢GopMmi OPsIMOro
3aCTOCYBaHHA HOPM OCTaHHbOTO. OTxe, He Oyno 1 MOTpedh y CXOIACTUYHOMY
TIYMAa4€HHI HOPM, AMCKYCIH MO0 MOHATH TOHWO. TOMYy Yy KaHTOHAJIBHUX I'poMajax
3aCTOCYBAaHHs IpaBa 30€perjio XapakTep HapOJHOCTI 1 SICHOCTI: TPOMAJSHUH, IO
3BEPTAETHCS IO MPABOCYAJs, HE YEKa€ BiA CyI[l, H00 TOH OOIpyHTOBYBaB CBOE
pIIICHHST JIOTIYHUM HUISXOM. J[JIi HBOTO Ba)KJIMBO, IO PIIICHHS CIHPAETHCA Ha
OCOOMCTHUI aBTOPUTET CYA/Il, SIKAW 10 TOTO X OyB HE MPO(eCciOHATIOM, TPU3HAYEHUM
BJIJI0I0, & 3BUYAHHUN TPOMAJIIHUH, OOpaHUN HACEJIEHHSIM CBOT'O CYJI0BOTO Oprry.1
Tpynsout yHidikarii mBerIapchKoro MUBUILHOTO MpaBa COPUSIIN B1IMOBI Bij
JETANIbHOIO PEryJIOBaHHS CHELIaJbHUX MUTaHb 1 HAJAHHIO MEepPEBaru CyIIBCbKOMY
po3cyny. IHakie icHyBaja HeOe3leka HEraTUBHOI peakilli KaHTOHIB Ha OOMEKECHHS
ix mpaB, 110 MorJo noTArTy BuHeceHHs Konekcy Ha pedepenaym. OTxe, HE TUBHO,
mo mBeuapebkuit [IK Bxke y cT. 1 BHU3HA€ HASBHICTh MPOTAIMH 1 JOpydae ix
MOI0JIaHHS CYJIISIM, BKa3yIOUH MPHU 1bOMY KpUTEpli, HA MIACTaBl SKUX MAIOTh MISITH
OCTaHHi: «Y BUIAJIKy BIJICYTHOCTI BIAMOBIIHUX HOPM Yy 3aKOHI CyAlid 3000B’I3aHUIM
MpUIMaTH PIIIEHHS BIAMNOBIAHO 0 3BUYAEBOTO IMpaBa. SKII0 i y HbOMY HEOOX1/IHa
HOpMa BIJICYTHS, TO CYJJiI Ma€ AISITH Tak, SIKOM BiH OyB 3aKOHOJABIEM, CIIIAYIOUH
TIpY [BOMY MaHYIOUiil JOKTpHHI i Tpamuuii».” [Ipu mpomy cr. 1 LK He mo3BOISE
CyJUIl IOJIATH TIPOTAJIMHY HA IM1/ICTaBl HOTo Cy0’€KTUBHUX BPaKeHb, a OPIEHTYE HA T€,
0 BIH Ma€ MPUWMATH PINIEHHS, BUXOISAYM 3 TOTO, IO TBOPUTH HOPMY SIK
3aKOHO/IaBeIlb, KEPYIOUNCH «MTAHYIOYOI0 JTOKTPUHOIO 1 tpamumicio».’ [1, ¢.268]
OuiHoYM 3700yTKH T€PMAHCHKOI POJMHU NPHUBATHOTO MpaBa HAa TepeHax

! Ie mye Harajgye puMChbKY CYAOYMHCTBA, 1€ CYIACI0 OyB vir bonus, 1o CYJIMB «II0 CcTIpaBeIMBOCTI». LlikaBo, mo TyT
IBeftnapis , K i AHTIIA, penumyBata 3 PUMChKOro paBa He MaTepialbHE MIPAaBO, a METOHOJIOTII0 IPAaBOCYAIS.

% 3aranoM me MOJOXKCHHS HE HOBE, OCKUIEKH TOMI BXKE IIMPOKO JOIYCKAIOCH MONONAHHS MPOTAHH CyAOBOIO
npaktukoro. [Ipore K He nuiie BMICTHB Lie IpaBUIIO HAa YiJIbBHOMY MiCIIi, ajie i1 3anpoIoHyBaB cyi BiquyTu cebe
3aKOHOJIaBLIEM



3aKOHOTBOPYOCTI BapTo BinnaTu HanexHe llBeitiiapcbkoMy UBLIBHOMY KOJIEKCY, SIK
MOJICNTI, IO BIAKPUBAE IIMPOKUN MPOCTIp ISl TMOJOJAHHS 1 HABITH 3allOBHEHHS
CYJISIMU MPOTAJIMH Y 3aKOHI, Ja€ MOJIMBICTh MOCTYIOBOTO PO3BUTKY HHUMH HOPM
3aKOHY, C(OPMYJIbOBAHUX Y JOCUThH 3arajlbHOMy BuAl. [HIMMM cioBamMu, MaeMo
BJAJIC TOEJHAHHS 3arajJlbHUX TMPUHIMUMIIB Ta KOHKPETHUX HOPM 3 aKTHBHOIO
MIPABOTBOPYICTIO MPAKTUKH, SIKA BIATYKYEThCS HA MOTPEOM CHOTOJCHHS Ha MiAIPYHTI
JOKTpMHU TIpaBa Ta yCTaJeHUX Tpaauuiin. ToMmy TyT TOMITHHA BIUIUB
JaBHROPUMCBHKO1 IOPHUCHPYICHIIli, KOJIM y PpOJIi MpaBO TBOPIIB HA aHAJIOTIUYHUX
3acaJax BUCTYNAJM 1 IPETOpH, 1 3HABLI TPaJULIiil Ta TO3UTUBHOIO NPaBa.
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HEKOTOPBIE KPUTUYECKUE 3AMEYAHMUS K IIOHATHUIO «RES»
B PUMCKOM U COBPEMEHHOM ITPABE

[IpaBo, Oyay4s OTHOCHUTEIBHO CaMOCTOSITENBHOU cdepoil couuanbHON
OpraHu3alii, B KauecTBE OCHOBHOIO 3JIEMEHTa pediieKCUU ONEepUpyeT MOHATHEM
«ropuaudeckas KOHCTpyKuus». OnHOM n3 0a30BBIX KOHCTPYKIMM IpaXKAaHCKOTO
mpaBa cO BPEMEH aHTUYHOCTH CIY>KUT €S — UMYIIECTBEHHOE 0Jiaro, BhICTyMHaloIiee
00BEKTOM TpaBoOro rocmoacTBa. OTOXKIECTBICHHE PacCMaTPUBAEMOW KAaTETOPUHU C
«BEIIbIO» B 3HAYEHUM MAaTEpPHUATBLHOTO TIpeaMeTa B KOpHE HeBepHO. Takoe
MPE/ICTABJICHUE O BEIIM MPUBOAHUT K JUIICHHBIM FOPUINYECKOTO CMBICHIA CIIOpaM O
TOM, BO3MOXXHO JIM PacHpOCTPAaHUTh BELIHO-TIPABOBOM PEKUM Ha HEBBIPA)KCHHBIC
BOBHE B TEJECHON 00004Ke OOBEKTHI MPABOBOTO TOCIMOJCTBA. 3aTsSHYBIIMECS Ha
BEKa JMCKYCCHS CTHUMYJIHMPYETCS, C OJHON CTOPOHBI, CTOPOHHHUKAMHU HCTOPUUYECKOM
IIKOJIBI, CTpeMsIIeics 00OCHOBAaTh SIBICHUS TPABOBOTO ObITa KaTETOPUSMU
PUMCKOTO TpaBa, a C APYrod — MPUBEPKEHIAMHU JOTMATUYECKOW MeTadu3uKH,
oOypeBaeMbIMUM TIOHBIHE HABA3YMBOM WJAEEed TIOCTPOUTH 3aBEPIICHHYIO U
HEMPOTUBOPEUYHNBYIO CHUCTEMYHOPMATHUBHBIX TPEANUCAHHA, OXBATHIBAIOIINX BCE
SIBJICHHS ITPABOBOM JEHUCTBUTEIILHOCTH.

Jlenenne 0ObEKTOB MPABOBOTO TOCHO/ICTBA HA TEJECHBIE U OecTellecHbIe Oara
BOCXOJMT K AumakTHdeckoi padore I'as — Institutiones [1], matupyemoit Il B. H.3.
Panee, B | B H.3., JLA. Ceneka B nuceMe K Jlynunuto, pazpeniasi BOIPOC O CYIIHOCTH
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