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Fony6eBa Henni OpiiBHa,
AOKTOP FOPUAMYHMX HAYK, AOLIEHT, 3aBiayBay kadpeapu

LUMBIABHOTO Npouecy, npodecop kadeapH UMBIABHOMO Npasa
HauioHanbHOro yHiBepcutety «OAeCbKa topUAMYHA akaAeMis»

CNIBBIAHOWEHHA 3060B"A3A/IbHUX TA PEHOBUX

MPABOBIAHOCHUH

MocTaHoBKa npobaemu. 3060B’A3aHHSA 3 YaciB
PUMCBKUX FHOPUCTIB i AO Ha-LUMX AHIB 3aBASKU CBOE-
My 3HAUEHHIO B PEryAOBaHHI LUMBIABHUX MaWMHOBUX
BIAHOCWH 3aBXAM ByAO nNpeAMeToM 0CcobAMBOI yBaru
He AMLIE 3aKOHOAABLUS, ane W MPEACTAaBHMKIB HAyKu
LUMBIAbHOIO MpaBa. 3AIMCHEHO YMMAAO HAayKOBMX PO3-
BIAOK L€l KaTeropii, MpoTe HM3Ka NUTaHb Cy4aCHOro
3060B’51I3aAbLHOIO NpaBa, Lo NOCTaAu y 3B’A3KY 3 Ha-
6paHHAM YMHHOCTI LIMBiAbHOTO KoAeKey YKpaiHu (AaAi
LUK YkpaiHu) He oTpumann rAMboKoro TeopeTMUHOro
BUMBYEHHSI M aHaAi3y, WO CTaBWUTb BIAMOBIAHI 3aBAAH-
HA Nepea HayKor LIMBIABHOIO npasa.

CtaH AOCAIAKEHHA TeMM. [TUTaHHSA NPO NOHATTH
3000B’A3aHHS YacTO NIAHIMAETbCA BUEHWMW AK MPU
PO3rAfiAl 3araAbHUX MUTaHb 3000B’AI3aALHOrO NpaBa
TaK i NpU Po3rasiai okpemux 3060B’s3aHb  T.B. Boa-
Hap, B.A. Bacuabesoto, 0.B. Azepoto, |.C. KaH3zadapo-
Boto, T.C. KiBanosoto, H.C. KysHeuoBoto, B.B. Ayuewm,
P.A. ManpaHukom, €.0. XaputoHosum, P.b. LUnLKowo
Ta iH.

MeToto uUi€i CTaTTi € AOCAIAXKEHHS O3HaK
3060B’A3aHHA AK LMBIAbHOIO MPaBOBIAHOLLIEHHS Ta iX
NOPIBHAHHSA i3 pe4OBUMM NPaBOBIAHOCUHAMMU.

Buknap OCHOBHOro marepiany. O3Haku
3060B’s13aAbHMX MPABOBIAHOCUH, K MPABUAO, Y AiTe-
paTypi pO3rAaAatoTb Y KOHTEKCTI MOPIBHSAHHS iX i3 pe-
YOBMMMU Ta BUKAIOYHMMMU NPaBOBIAHOCUHAMM.

AB0 npoTUCTaBAEHHSI MPOBOAATb Ha 6iAbll 3a-
raAbHOMY PiBHi: NPOTUCTaBAAIOTb abCOAIOTHI Ta BiA-
HocHi npaga (0.l. XaputoHoBa Ha3uWBae ix 3araAbHU-
MW Ta KOHKPETHUMU LUMBIAbBHUMUW NPABOBIAHOCMHAMM
[1, c. 102]), ane Ha NpuKAaAi came 3060B’A3aAbHMX
Ta peyoBux Npas.

Moain npaB Ha peyoBi 1 3060B’sI3aAbHI iCHYE e
3 yaciB CtapopaBHbOro Pumy. Llei noain 3HanLLoB
CBOE MPOAOBXEHHA B MPaBOBUX CUCTEMAX POMaHO-
repMaHCbKOI CUCTEMW MpaBa, SIKi € HACTyMHUKaMM
PUMCBKOTrO npasa.

| SKLLO B KOAEKCAX, NOBYAOBAHMX HA iHCTUTYLIN-
HiK cuctemi (Mpuknaa - LiMBinbHUI kopeke DpaHLuii),

LEeN NOAIA BUSIBASETbCS HE HACTIAbKM OYEBUAHO, TO B
KoaeKkcax, Ae byna BUKOpWUCTaHa MaHAEKTHA MOAEAb
(Bia HLK i A0 cyvacCHMX BITUM3HSIHUX KOAEKCIB), BiH
Ma€ OCHOBOMOAOXHE 3HaYeHHSA [2, ¢. 275].

Y KpaiHax aHrAo-aMepUKaHCbKOI CUCTEMW MNpaBa
iHWa KoHUenuia nobyaoBM BIAHOCMH Mix cyb’ektamu 3
npuBoay pedven. LLLo ctocyetbea Pocircbkoi imnepii, Hi-
Me4umrHK, To B XIX - Ha nouatky XX CTOAITTS npobaema
PO3MEXYBaHHSI peyvyoBuMX i 3060B’A3aAbHUX NpaB byra
NpPeAMETOM TEOPETUUYHOTO OCMMUCAEHHS B HAYKOBIW AiTe-
patypi. AAe Ha CbOTOAHI MUTaHHSA MOAArae B TOMY, UM MO-
TPIOHO Ta UM MOXAMBO MPAKTUUHO MPOBECTU MEXY MiX
pPeuoBMMU 1 3060B’A3aABHUMK NPaBaMn. AKi Ti 03HaKMK,
AKI AONOMOXYTb HaM 6E3MOMMAKOBO PO3Mi3HATU B KOH-
KpPeTHOMY npaBi pevose abo 3060B’A3anbHE [3, ¢. 106].

Y UK YkpaiHu «3060B’A3aAbHE MpaBo» (KHMra
n’Ata) 3HAXOAUTbLCA OKPEMO BiA KHUT TPETbOI «[1paBo
BAACHOCTI Ta iHLLi pe4yoBi NpaBa» Ta 4eTBepToi «[1paBo
iH-TEAEKTYaAbHOI BAACHOCTI». Takum unHom, LIK Ykpa-
THK PO3PI3HAE cepep MaMHOBKX NPaB PevYoBi NpaBa,
BUKAIOYHI 1 3000B’A3aAbHI NpaBa.

3a KOO 03HAKO MPOBOANUTLCH NMOAIA MAMHOBUX
npaB Ha PeYoBi, BUKAKOUHI 1 3060B’A3aAbHI NpaBa Ta
yM noTpibHe Take NOPIBHAHHA?

Ha ocTtaHHE 3anuTaHHA BIANOBIMO OApasy no-
3UTUBHO, OCKIAbKW y3araAbHEHHS OnybAiKOBaHOI Cy-
AOBOI MPaKTUKK, AK NPaBUAO, MOKa3ye, WO Npu no-
PYLLEHHI BIAHOCHWX MpaB (3aBAAHHA LUKOAWM MaWHy,
3A0POB’t0) BUMOTU ByAM Npep’sBAEHI He A0 0Cib, sKi
3060B’s13a@Hi CBOIMW AISIMW 3aA0BOABHATH iHTEPECH
YyNOBHOBaXeHoro. Cyar TakOX He 3aBXAM NPaBUAbBHO
BU3HaUatoTb KOAO OCiO, 30600B’sI3aHUX BiALLKOAYBATH
3aBAaHy Wwkoay [4, c. 31-32].

3BUYarHoO, Koan LK YKpaiHWM MiCTUTb TAaBW,
npucesiueHi 6e3nocepepHbO PeYoBUM MpaBaMm Ta
3000B’1I3aAbHMM MpaBaM, HEMOXAMBO MNEPEBECTH
npobAaeMy po3mMexyBaHHA PevoBUX i 3060B’A3aAbHUX
npaB AO CYyTO TEOPETUUYHOIO CNopy.

BapTo BpaxoByBaTH, LLIO pe4OBi Ta 3060B’A3aAbHI
npaBa 3akpinAeHi B 3aKOHi 11 3aKOH GOPMYAIOE Pi3Hi
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npaBuAa AAST PEYOBUX | 3060B’sI3aAbHMX NPABOBIAHO-
CcuH [3, c. 110]. ToMmy BUAIAEHHSI O3HAK PEYOBUX Ta
3060B’s13aAbHMX NPaB NOTPebyIOTb aHaAi3y.

3060B’A3aHHA € BIAHOCHWUMW NpPaBOBIAHOCKHA-
MW, OCKIAbKM XapaKTepuaytoTbCa YiTKMM Cy6’EKTHUM
CKAAAOM. BiaHOCHUMI xapakTep 3060B’93aAbHOIO Nnpa-
BOBIAHOLUEHHS MIAKPECAIOE NMPABUAO, WO MICTUTLCA
y cT. 511 UK YkpaiHu: 3060B’sI3aHHSI HE CTBOPHOE
060B’s13KY AASI TPETLOT 0COOMU.

3BepHeMO yBary, WO Aefki aBTOPU FOBOPUAM
Npo 3000B’A3aHHA 3 HEBM3HAYEHWUM CYO'EKTHWUM
CKAQAOM, HamMpUKAa@A, BIAHOCWMH, WO BMHUKalOTb 3
nybAiYHOT 06ILSIHKM HAaropoAM 3a Kpalle BUKOHaHHSA
pobotu [5, c. 11; 6, c. 116; 7, c. 511; 8, c. 116; 9,
c.9;10,c¢.77; 11, c. 6].

OpHak Te3a npo Te, WO OrOAOLLEHHS KOHKYpCy
came no cobi nopoaxye 3060B’13aHHA 1, BiANOBIAHO,
Ma€ HEBU3HAUYEHMI CKAAA YUACHUKIB, BUKAMKAE CyM-
HiB. My6AiuHY 06iLUAHKY BUHAropoAn BapTo PO3rAfipa-
TM K OAHOCTOPOHHIM NPaBOYMH, OCOBAMBICTb AKOTO
NoAArae B TOMY, LUO BiH BiADYBa€ETbCA CTOCOBHO HEBU-
3HaUYeHOoro KoAa ocib, a y4uaCHMKOM NpaBOBiIAHOLLIEH-
HSl, ke BUHUKAE Ha MOro OCHOBI, MOXe OYTH KOXHWMN,
XTO AOCATHE 3a3HauyeHOro B MPaBOYMHI pPe3yAbTarTy.
Ane W06 3060B’A3aHHA BUHWKAO, HeobXipHe npwu-
€AHaAHHA AO HbOrO iHLWOM0 OAHOCTOPOHHBLOIO NPaBo-
UMHY - HapaHHA pes3yAbTaTy, 3a3HauyeHoro B 06ilsH-
Ui. AAe XO4 APYrMii MpaBOYMH MOBUHEH BIiAMOBIAATU
nepLwomy (NoAaHHA pesyAbTaTy NOBMHHO BiAMOBIAATH
ymoBam nybAiuHOI 06iLAHKM BUHAropoAu), TYT HEMAE
LUMBIABHO-NPaBOBOIO AOFOBODY.

He moxHa 3abyBatu i Npo Te, Wwo nybaivyHa o6i-
LUSHKa BUMHAropoAu K Taka Hi A0 YOro He ynoBHOBa-
XYHOE TWX, AO KOro BOHa 3BepHeHa. Ocoba, Lo Aana
il, NoB’A3aHa B TOMY PO3yMiHHi, LLO AKLIO XTO-HEBYAb
AOCSAAIrHE 0BOYMOBAEHOro pesyAbTaTy, MOMy MOBWMHHA
6yTM BMpaHa obiufHa BMHaropopa. AAe MOAIGHMM
0060B’A30K i BiAMOBiAHE MOMY NPaBO KOHKPETHOI 0CO-
61 BUHUKAIOTb AWLLE NPU AOCATHEHHI pe3yAbTaTy.

Tomy 3paetbest HeBipHOO nponosuuisa KA. Ep-
LLIOBa AOMOBHUTU iCHYHOUY B HayLi KAacUdikaLlito npa-
BOBIAHOCWMH Ha abBCOAIOTHI M BIAHOCHI Y CBITAI HOBMX
BMAIB MPaBOBIAHOCKH, L0 3'ABUMAMUCA, 30KpeMa, Y
3B’A3Ky 3 0OMexeHHAM cBOBOAM AOrOBOPY, rpaaalli-
€10 IX HA aKTMBHI 1 MacWBHI — 3aAEXHO BiA TOro, fika
came i3 CTOpPiH Npa-BOBIAHOLIEHHA UYiTKO B HbOMY
BM3HaueHa - ynoBHOBaxeHa abo 3060B’A3aHa [12,
c. 7]. Y 3060B’A3aHHAX iHLLA CTOPOHA 3aBXAM BiaOMa
Ta YiTKO BM3Ha4yeHa, a AKLLO He BiAOMa, TO, 3HAUUTb,
3060B’s1I3aHHA e HE BUHUKAO.

Kpim  TOro, MPOTUCTABAEHHHA  PEYOBMUX i
3060B’s1I3aAbHMX MPaB NOAAAra€ B TOMY, LLO Y cdepi pe-
YOBWX MpPaB BUpiLLlaAbHE 3HAYEHHA AAA 3aA0BOAEHHS
iHTepeciB ynoBHOBa)XeHoi 0cobu MatoTb il BAACHI Ail,
a He uyxi Aii, Toal aK y chepi 3060B’A3anbHMX NpaB
3aA0BOAEHHS iHTEpPEeCiB yNoBHOBaXeHOT 0cobu Bipby-

BA€ETbCA MNepPLU 3@ BCe B pe3yAbraTi Aill 3060B’13aHOT
ocobu.

B.l. CMHaNCbKMI TakoX BiaMiuaB, WO «MpPaBoO
KpeAuTopa CnpsMOBAHO Ha Ait0 TiAbKM OOpPXHUKA.
TpeTi ocobu He 3060B’sI3aHI TOMY 3BaXaTucs 3 npa-
BOM KPEAMTOpPA, SIK Lie Ma€e Micle LWoAO cyb’ekTa pe-
yoBoro npasa» [13, ¢c. 73].

Li BiaAMiHHOCTI MiX BIiAHOCMHaMMK BAACHOCTI 1
3000B’A3aHHAMK BUABAAIOTbCHA | B 0CODAMBOCTSX iX
NpaBOBOro peryAtoBaHHs. AKLWIO AASI PEYOBUX MpaB
BaXAMBILLA perrnamMeHTalis iX BUHUKHEHHS, 3aXUCTy
M NPUMNMHEHHSA, TO AAA 3000B’A3aAbHOrO MNpaBa Lie
XapakTepHa HeoOXiAHICTb YiTKOi pernameHTauii Aiv
3060B’A3aHOI 0CcO6M, L0 BUPAXAETbCS Yy BCTAHOB-
AEHHi MPUHLUMMIB HAAEXHOIo M pPeaAbHOro BUKOHAH-
HA 3000B’A3aHHA. To6TO B AOroBopi abo 3aKOHi CAip
nepeabaunT aAropuT™M i 3MICT Ail BOPXHKUKE, LWOO
3060B’s1I3aHHA MOMAO BBaXaTWUCs BUKOHAHWM HaAex-
HUM uMHOM [14, c. 14].

A.A. YeroBapse nuuie, WO iHTEPEC B OTPUMAHHI
YyXoi Aii MoXe 6yTW 3aA0BOAEHUM, TIABKKU AKLLO iHAM-
BiAyYM BCTYNUTb Y Be3nocepeaHit KOHTaKT 3 0coboto,
AKa Ma€ 3AIMCHUTK Aito. TTprUyoMy MiHIMYM ABIYi: no-
nepuie, AAS TOro, LWo6 BU3HAUMUTU (iHAMBIAYaAi3yBaTH)
CBOO NoTpeby i, 06roBOPUBLLN YMOBH i 3aAOBOAEH-
HS, MOPOAUTU TUM CaMUM iHTEPEC iHLLIOT 0CO0OU AO Ail,
no-Apyre, LWob oTPUMATKU PE3YALTAT Aii UM T KOPUCHUI
edekT [15, c. 116].

Ane aBTOp nuLLe Npo HeobxiaHICTb 06roBopeH-
HS YMOB 3aA0BOAEHHSI NOTPEOU, OUEBUAHO, TYT MOXE
MNTUCA TiIAbKM NPO AOTOBipPHE 30060B’A3aHHSA. Y pasi BU-
HUKHEHHS HEAOroBiPHOTO 3000B’A3aHHA KPEAUTOP
BUYMHSIE TIAbKW APYTi Ail, AIKi 3a3HaumMAa aBTop.

BipHo 3asHauaB A.l. Menep, WO pPedvoBo-
My npaBy BianoBipae 3060B’A3aHHS (Ma€ETbCA Ha
yBa3i 06oB’A30k. - H.[) ycix i KOXHOro, nputomy
3060B’s1I3aHHA HeratnMBHe - 3000B’A3aHHA He nepe-
LUKOAXATW cyD’EKTOBI NpaBa B MOro 3AIMCHEHHI; ane
30060B’A3aHHA TiIAbKU CYMPOBOAUTL PEYOBE NPAaBO, a He
CKAQAQE MOro 3MicCT, 0TXe, CyH’eKTOBI peuyoBOro NpaBsa
ANS BAIMCHEHHS MOTO AOBOAWUTBLCA CaMOMY BUMHUTK Ti
abo iHwWi Ail. MpoTte 3060B’A3aAbHOMY NpaBy BiANOBI-
AA€E TiAbKM 3000B’s1I3aHHA BiAOMOI 0c0BU, NO3UTUBHE
abo HeratMBHe, i AO TOrO X caMe Le 3000B’si3aHHS
iHWOI 0cobn ckAapae 3MicT 3060B’I3aAbLHOIO NpaBga,
TOMY B LibOMY MpaBi Ha NepLLIOMY NAaHi BUAAETbCS Aifl
ocobu 3060B’s13aHOI, a Al camoro cy6’ekTa npaBa -
cnpasa apyropsiaHa [16, c. 216].

YXe PUMCbKI HOPUCTU, BUABASIOUM 3araib-
He MoHATTA 3060B’A3aHHSA, Y cCaMOMYy BU3HAUYEHHI
NPOBOAUAM PO3MEXYBAHHSA NpaBa Ha piy i npasa
BUMaraTtu Aii, OCKiAbKM CyTb 30060B’sI3aHHA NOAATAE
He B TOMY, W06 3p06UTH HALLIUM BYAb-AKUI TiAec-
HUW NpepMeT, ane Wob 3B’A3aTU Nepep HaMU iH-
LIOro WOAO TOro, Wwob BiH WO-HEOYAb AaB, 3p06KMB
abo HapaB.
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3060B’A3aHHA BiAPIBHAETLCA Bia pEYOBUX NPaBO-
BiAHOCWH MepLL 33 BCe TUM, LLIO B 3060B’A3aHHI BiAO-
6paxa€eTbca AMHAMIKa LUMBIAbHUX NpaB i 060B’A3KIB,
a pe4voBi NPaBOBIAHOCUHKN IKCYHOTb CTAaTUKYy MamHO-
BUX NpaB. To6To 03HaKo 3060B’I3aHHSA € 3aKPiNAeH-
Hs1 (OonocepeAkyBaHHS), nepemilleHHs baar (MaiHa,
ManHoBKX b6Aar). Lia o3Haka cyTTeBO BiApi3HAE peyo-
Bi Ta 3060B’A3aAbHI BIAHOCMHU, OCKIAbKM PeYoBi npa-
BOBIAHOCUHW 3aKpPIiNAKOIOTL NMPUCBOEHHA MaTepianb-
HUX BAAr, @ He iX NepeMilleHHS.

Kpim TOro, o6’eKTomM peyoBUX MPaBOBIAHOCUH
MOXYTb 6yTH AMLLIE pedi (06’€KTOM iHLINMX aBCOAOTHUX
BIAHOCWMH - BIAHOCWH iHTEAEKTYaAbHOI BAACHOCTI €
BUpPaxeHi B 00'€KTUBHIN GOPMi KOHKPETHI HemaTepi-
anbHi 06’eKTH); 06’€KTOM 30-60B’A3aHHA € NOBEAIHKA
3060B’A3aHMX 0Cib, NoB’sA3aHa 3 nepepaHHsM BiAMoO-
BiAHWX 00’€EKTIB UMBIAbHOrO 060pPOTY, 3 NPUBOAY AKOI
HE MOXYTb BUHUKHYTU PEUYOBI UM BUKAKOYHI NpaBa.

HaBiTb KOAM MW TOBOPUMO MPO Peui, AKi TaKOX
«birypytotb» y 3060B’A3aHHI (K NpeAMET BUKOHAHHA
3060B’s13aHHSA), MAEMO BM3HATM OCOBAUBICTb LUMX pe-
yeli. MpaBo BAACHOCTI Mae CBOIM 06’€KTOM 3aBXAM
KOHKPETHY, iHAMBIAyaAi3oBaHy pid. Came iHAMBIAY-
ani3oBaHy, a He iHAMBIAyaAbHO-BU3HAYEHY, OCKIiAb-
KW HaBiTb y pasi BUHWUKHEHHA MpaBa BAACHOCTI Ha
POAOBI peyi MaemMoO BiAMEXYBaTU LI KOHKPETHI pedi
BiA NOAIBGHMX, HE MOXHa ByTW BAACHWKOM 3epHa, ane
MOXHa 6yTW BAQCHWKOM LIbOTO KOHKPETHOIO Millka
3epHa, AKMK BUAIAEHUI 3 MAcK 3epHa 3a AONOMOTOH
AKMXOCb 06’EKTMBHMX 3ac06iB. 3060B’A3aHHA MOXe
6yTM CNPAMOBAHO Ha HaAAHHA AK iHAMBIAYaAbHO-
BM3HAY€EHOI peui, Tak i peven, BU3Ha4YEHUX POAOBUMMU
O3HaKaMM (AKLLO 3060B’A3aHHA B3araAi NoB’si3aHoO 3
peyamu, arne BOHO MOXE B3arani He MIiCTUTU peui AK
npeamMeTa, Ha KU cnpsiMoBaHa Aist DopXXHKKa, — No-
CAYTM apBOKarta).

Kpim TOro, peuoBe NpaBo HAAAE MOTO BOAOAIAb-
LeBi 6e3nocepeaHto BAAAy, NaHyBaHHSA Hap pivyto.
Ocoba, Lo Mae 3060B’A3aAbHE NPABO Ha Piy (Hanpu-
KAap, 3 AOrOBOPY OPeHAM, BE3BIANAATHOrO KOPUCTY-
BaHHA), MOXe peaAidyBaTW CBOKO NPaBOMOXHICTb 3
BOAOAIHHA 1M KOPUCTYBaHHSA HEO AWLlle B TOMY pasi,
AKLWO GaKTMYHO OTPMMAE i BiA BAACHUKA, LLO YKAAB
3 HE AOroBiIp.

LLle oaHa ocobaMBiCTb 3000B’A3aAbHMX BiA-
HOCUH BiAHOCHO 06’ekTa BUSAIBASIETbCA B TOMY, LLO B
3060B’s1I3aHHI MOxe OyTW aAbTepHATMBHO BCTAHOB-
A€Ha MHOXMHHICTb 06’ekTa. MNpKn LbOMY HEMOXAUBO
YABUTU BCTAHOBAEHHS aAbTEPHATUBHOI MHOXMHHOCTI
06’eKTa peyoBOro npaBoBipHOLIEHHA. O6’EKT peyo-
BOr0 NpaBa 3aBXAM YiTKO BUSHAYEHUN.

3060B’A3aAbHE BiAHOLUEHHS BIAPIBHAETLCA BiA
pPEYOBOro M TUM, LLO BOHO € 3aBXAM TUMYACOBUM: UM
YKAGAEHWM Ha BIAOMWM Yac, Y1 HaBIiTb NPU HEBU3Ha-
YyeHOMy Yaci Aii 3060B’A3aHHA BOHO 0OMEXEHO dak-
TUYHOLO 3aLLiKaBAEHICTIO KPEeAUTOPa Y BUKOHAHHI.

LikaBy ocobaumBictb BusBuB K. MNobepaoHocLEB,
fIKWW MucaB, WO peyoBe NpaBoO, AKE OAHOIMO pasy
BMHUKAO TMM abo iHWKWM cnocoboMm, 3aBXAM 3aAu-
LWAETbCA OAHWMM i TUM CaMUM 3a CBOED MPUPOAOHO.
HaBnaku, KoxHe 3000B’si3aHHS 36epirae CBOE 0CO-
6AMBE, iHAMBIAyaAbHE 3HAYeHHSA B GesnepepBHOMY
3B’A3KY i3 CMOHYKaAbHOK MPUUYMHOKO CBOMO MOXO-
AXEHHS (causa), i 3060B’A3aAbHE BIAHOLLIEHHSA MOXe
BUAO-3MiHIOBaTUCA BE3MEXHO, BIANOBIAHO AO Ail TiET
ab0 iHLLOT CTOPOHU, UM 3 BUNAAKOBUMM Nopiamu [17,
c.7].

3 Uuiel Tean MM MOXEMO BMBECTM TakKy O3Ha-
Ky 3000B’A3aHHSA: MIHAMBICTb 3MICTy 3000B’siI3aHHSA,
He 3aBXAM BU3HAYEeHICTb 3MICTYy (Hanpukaaa, y pasi
aAbTEPHATUBHOIO UM aneaTtopHoro 3060B’A3aHHA), Ha
BiAMiHY BiA peyoBMX NPaBOBIAHOCKUH, LLO MatoTb 3a-
BXAM BU3HAYEHWK 3MICT.

M.M. ArapkoB BBaxaB, LLIO pe4y0Bi NpaBa iHAUBI-
AyanidytoTbea 6e3nocepeaHbo BKa3iBKOO, No-neplue,
Ha CYyTHICTb Npasa (HaneBHO, BiH Ma€ Ha yBasi 3MiCT
npaga. — H.I.), no-ppyre, Ha BU3HauYeHy 0coby, AK Ha
aKTUBHOIO cyb’ekTa, No-TpeTe, Ha iHAMBIAYaAbHO BU-
3HaueHu 06’ekT. A 3060B'A3aHHA IHAMBIAYAAI3YETb-
cs: no-nepLie, AK aKTMBHOK CTOPOHOK (KPEAUTOPOM),
TaK i NacnBHOK (BOPXHUKOM); NO-Apyre, 3MICTOM BU-
MOIM KpeauTopa 1 060B’A3KYy BOpPXHMKA; MO-TPETE,
AASI TOBHOI iHAMBIAyaAi-3aLii 3060B’A3aAbLHOMO BiAHO-
LLEHHSI NOTPIOHO MPUTATHYTU LI NIACTaBY BUHUKHEH-
Hs 3060B’A3aHHS, TOBTO TON KOHKPETHWUI GaKTUUHKIA
CKAap, 3 AKOro 3060B’A3aHHA BUHUKAO [18, c. 196].

OcobamBicTio  3060B’A3aAbHOMO  MPaBOBIAHO-
LUEHHSA € 1 Te, LLLO BOHO MOXE BUHUKHYTW B PE3YALTaTI
SIK MPaBOMIiPHUX, TaK i HEMPaBOMIPHUKX Ail, @ NpaBo-
BiAHOLLEHHA BAAQCHOCTI B pe3yAbTarTi MpaBonopyLLeHb
HIKOAM HE BMHUKaOTb. [1paB0O BAAQCHOCTI MOXE BUHUK-
HYTU AMLLIE B pe3yAbTaTi MpaBOMipHUX Aii abo 3a Ha-
ABHOCTI iHWKX nepepbayeHnx y 3akoHi niactas [19,
c. 442].

AKLLO rOBOPUTU HE MPO NpaBO BAACHOCTI, @ Npo
peuvoBi NpaBa, TO LK Te3i cynepeymnTb AULLIE BUHUKHEH-
HSA NpaBa BOAOAIHHS, LLLO MOXE BUHUKHYTW M Ha Nip-
CTaBi HenpaBOMipHKX AiK. OAHaK AUCKYCis MPO NpaBo
BOAOAIHHA SIK peYOBE NMpaBO YW BOAOAIHHA SK dak-
TUYHUI CTaH HE € MPEAMETOM HALIOr0 AOCAIAKEHHS,
TOMY He ByAEMO AE€TaAbHO Ha Hilt 3ynuHATUCS. AKLLO
BBaXaTtu, LLO MOCIAAHHA HE € pPeyvyoBUM MpPaBoM, TO
MOXHa MOroAUTUCA MOBHICTIO 3 BULLEBKA3AHOIO BiA-
MiHHICTIO MiX pe4oBKMM Ta 3060B’A3aAbHUMMW NPaBO-
BiAHOCMHaMMW.

LlikaBy pi3Hu1LIO 3060B’A3aAbHMX | peYOBKX NpaB,
YHaCAIAOK crneumdiki BiAHOCHOCTI 3060B’A3aHHSA, BiA-
miTuB B.B. KynakoB, a came: 3060B’A3aHHA MOXe BU-
HUKHYTW | 3 AOFOBOPY, | 3 OAHOCTOPOHHbLOIO MPaBOYKHY,
i 3 HeOobrpyHTOBaHOro 36araveHHs, i 3 Aenikty. Lj topu-
AVNYHI GaKTU AyXe PIBHATLCA, MPOTE IX CXOXICTb BUpaxa-
ETbCA B HEOOXIAHOCTI B3aEMOAIT CTOPiH 3060B’I3aHHS,
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SIK AOFOBIPHUX, TaK | HEAOTOBIPHMX, AASI TOTO LO6 BOHO
MOIAO ByTWM BMKOHaAHO. Apxe came B LbOMY MOAArae
npu3HadveHHs 3060B’A3aHHA [14, c. 15].

OcobAuMBICTIO peyoBOro npaBa Ha BIAMIHY BiA
3060B’513aAbHOIO € BU3HAYEHE B 3aKOHOAABCTBI UiTke
KOAO peyvoBUX Npas.

Ha aymky @.-K. CaBiHbi, peyoBe npaBo obmex-
YETbCA HEBEAUKOK KIABKICTIO iHCTUTYTIB, ¥ KOXHOMY
3 HWUX NPEeBaAKIOTb CBOI MPUHUMMNK, HE 3aAULLIAOUM
6arato NpocTopy 3araAbHUM MOAOXEHHSIM, Lle came
BAACTMBO MpaBy CiIMEMHOMY Ta CMAAKOBOMY: B LMX
iHCTUTYTax BUHUKHEHHS MpaBa BiAbHOK BOAEID MpU-
BaTHUX OCi6 0OMEXEHO BY3bKMMMK MeXaMu (LLLOAO
CiMEeMHOro npaBa Harapaemo, Lo MAeTbea npo XIX
CTOAITTA). OKpeMi 3060B’s13aHHSA, LLLO CKAAAALOTb 0CO-
6AMBY YacTUHY npaBa 3060B’A3aAbHOr0, Mo-neplue,
HE3PIBHAHHO YMCAEHHILLIi M PiI3HOMAaHITHILLI OKpeMUxX
iHCTUTYTIB PEYOBOro nNpaBa Ta iHWWX TOAOBHUX BIA-
AIAIB 3aranbHOi cucTeEMU. AAE L YMCAEHHI K pi3HO-
MaHITHi 3000B’A3aHHA - Lie TIAbKM OKPEMIi BUMAAKM,
AKi BUSIBUAUCHA OCOBAMBO BaXXAUBUMMU N YXUBAHUMMU.
MopsAaa i3 HAMK € We BiAbHE Miclue AN BUHUKHEH-
HA HOBMX 30060B’A3aHb, WO BiANOBiAAOTb NoTpebam
yacy abo cBob60oAM NpUBATHUX OCIO. AASI TAKUX HOBUX
BUAIB 3000B’siI3aHb KEPIBHWMMK 3acapaMu MOXYTb
CAYXWUTW MPUHUMNKN 3aranbHOI YaCTUHU, AKi AAS LIET
MeTU N MatoTb 6yTM PO3BUMHEHI HAAEXHUM UMHOM
[20, c. 4].

BUCHOBKU. TakuM UMHOM, 30060B’si3aAbHiI Mpa-
BOBIAHOCUHUM BIAPIBHAKOTLCA BiA PEUYOBUX NPABOBIA-
HOCWH:

1) 3a KOAOM MOB’A3aHUX HWUMU ocib (y
3000B’s1I3aHHI LEe TiAbKM KPeauTop i BOPXHMK, Mpu
LbOMY Lie BiAOMi, KOHKPETHO BM3Ha4YeHi 0cobun Ha Mo-
MEHT BUHUKHEHHS BIAHOLLEHHSA);

2) 3a 06’ekToM (y 3000B’sI3aHHI Le He piy, a
Ais 3060B’A3aHOI 0C06M, NPU LbOMY B 3000B’A3aHHI
06’eKT MOXe BYTW He UiTKO BU3HAYEHWUI (HaMnpUKAaa,
BU3HAUYEHWI rEHEePUYHO, aAbTEPHATUBHO TOLLO);

3) 3a niaAcTaBaMu BUHUKHEHHSA (KPiM TOTO, LLO L
NIACTaBU 3HAYHO PI3HATLCA, NMPUHLUMNOBUM MOMEH-
TOM € Te, WO 3060B’A3aHHA MOXE BUHWKHYTU B pe-
3yAbTaTi K MPABOMIPHMX, TaK i HENPABOMIPHUX Ajl,

a NpaBOBIAHOLWEHHA BAACHOCTI B pe3yAbTati NpaBo-
NopyLLUEeHb HE BUHUKALOTb);

4) 32 KOHKPETHOIO GOPMOIO, B SIKiM BUpPaXKatOTb-
cA npaBa Ta BiANOBiAHI 060B’A3KM (y 3060B’A3aHHI -
Le BMMora 1 6opr);

5) 3a 0cobAMBOCTAMU CYO’€EKTMBHOIO npasa: y
pevyoBMX MPaABOBIAHOCMHAX CYTHICTb CY6 €KTMBHOIO
npaBa 3BOAMTbLCA AO MpaBa Ha BAACHY MOBEAIHKY; Y
BiIAHOC-HMX MPaBOBiIAHOCUMHAX BOHa CTa€ MPaBOM BU-
MOIM KOHKPETHOI NOBEAIHKK BiA 3060B’s13aHMX OCib;

6) 3a xapaktepom peaaizauii (y 3060B’A3aHHi
NpaBoO KpeanTopa Moxe ByTW peanisoBaHO AuLLE MPU
BUKOHAHHI HOPXXHMKOM CBOIX 3000B’AA3aHb, @ He 3a
AOMOMOTOH BUMHEHHA CaMOK YNOBHOBaXEHOH 0CO-
600 BAACHUX Al LLOAO NeBHOro baara, OKpiM 0co-
6AMBOCTEN, WO MiCTUTb CT. 621 LIK Ykpainu);

7) 3a 0COBAMBOCTAAMM MPaBOBOrO0 PEryAtoBaH-
HA (AN 3000B’AI3aHHSI BaXAMBIilL@ He TiAbKU pe-
rAaMeHTaLif BMHUKHEHHSA, 3aXWCTy M MPUMNUHEHHS
npaBa, a W YiTKo BM3HAYEHa NpPoLEeAypa BUKOHAHHSA
3000B’s13aHHA);

8) 3a 3HauYeHHAM AAA UMBIAbHOrO 060poTy (B
3000B’A3aHHI BiAOOPaXaETbCA AMHAMIKA LMUBIABHUX
npaB i 060B’A3KIB, TO6TO 3060B’A3aHHA OMNOCEPEA-
KOBYE LIMBIAbHUI 0BOPOT, @ pevoBi NPaBOBIAHOCUHM
dIKCYy0Tb CTaTMKy, HAAEXHICTb MalHOBMX NpaB Nno3a
06MiIHOM MiX y4acHUKaMu LMBIAbHOrO 060pOTY);

9) 3a vacoM icHyBaHHS (3060B’si3aAbHE BiA-
HOLLUEHHA 3aBXAWM € TMMYacCOBUM: YKAGAEHUM Ha
BiAOMMI yac abo npu HeBM3HAUEHOMY udaci Ail
3060B’A3aHHA 0OMexXeHO GaKTUYHO 3aLikaBAEHiIC-
THO KPEAUTOPA Y BUKOHAHHI);

10) HeoOXiAHICTHO B3aEMOAiT  CTOPIH  (AAS
3000B’A3aHb XapaKTepHO € HeobXiAHICTb B3aEMO-
Aii cTOpiH 3060B’A3aHHA, AK AOTOBIPHMX, TaK i HEAO-
roBipHKX, AAA TOTO OO BOHO MOFAO BYTU BMKOHAHO,
HaTOMICTb AASI PEYOBOMO NpaBa Taka B3AaEMOAIS He
BAACTUBA);

11) Kono 3060B’A3aAbHMX MpaB He BU3HAYEHO B
3aKOHi, BUAIB 3060B’s13aHb HE3PIBHSAAHHO BiAblLeE, HiX
pevoBUX Npas;

12) peuoBi NPaBOBIAHOCUHM 3aBXAN MalHOBI, a
3060B’s13aAbHi MOXYTb BYTW 1 HEMAMHOBUMM.
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Fony6eBa Heani HOpiiBHa

CNIBBIAHOLLUEHHA 3060B’A3AAbHUX TA PEHOBUX NMPABOBIAHOCHUH

B cTaTTi AOCAIAXYHOTBCA 03HAKKW 3060B’sI3aHHSA SIK LIMBIABHOTO NPaBOBIAHOLLEHHS Ta NPOBOAWTLCS iX MOPIBHSAHHSA i3 pe-
YOBMMM NPaABOBIAHOCHHAMMU. OBrPYHTOBYETLCA HEOOXIAHICTb MOAIAY MAaiHOBUX MPaB Ha PEY0Bi, BUKAKOUHI 1 3060B’A3aAbHI.
PoarasipatoTbesl NO3uLii HAYKOBLIB 3 AOCAIAKYBaHUX MWUTaHb. B pe3yabtaTi AOCAIAKEHHA BU3HAUYEHO, YUM CaMe BiApi3HSA-
HOTbCA 3000B’s13aAbHI NPaABOBIAHOCUHU Bia PEUOBUX.

KarouoBi caoBa: 3060B’A3aHHS, 3000B’A3aAbHE NpPaBO, pevyoBe NpPaBo, LUMBIAbHI MPaBOBIAHOCUMHU, 3060B’I3aAbHI
NpaBOBIAHOCWHMW, PEeYOBI MPaBOBIAHOCUHU.

Fony6eBa Heanu KOpbeBHa

COOTHOLLUEHUE OBA3ATEAbCTBEHHbIX U BELLHbIX MPABOOTHOLLUEHWUM

B cTaTbe uccaepyroTcst NprU3Hakn 06513aTeAbCTBa Kak MpaXAaHCKOro MPaBOOTHOLLIEHUSI U MPOBOAUTCS UX CPaBHEHWE
C BeLLHbIMW NpPaBOOTHOWEHUAMU. OBOCHOBbLIBAETCS HEOOXOAMMOCTb PA3AEAEHUSI UMYLLECTBEHHbIX NPaB Ha BELUHblE,
MCKAIOUUTEABHBIE Y 06A3aTEALCTBEHHbIE. PacCMaTprBatoTCA MO3ULMKU YUEHbIX MO MCCAEAYEMbBIM BOMNpocaM. B pesynsrate
MCCAEAOBaHMWA ONPEAEAEHO, YEM MMEHHO OTAMYAIOTCS 06A3aTEALCTBEHHbIE NMPABOOTHOLLEHUS OT BELUHbIX.

KaroueBbie cnoBa: 06513aTenbCTBa, 006A3aTEALCTBEHHOEM NPaBe, BELLHOE MPaBo, rPaXxAaHCKWe NPaBOOTHOLIEHUS,
06513aTeAbCTBEHHbIE MPABOOTHOLLEHWSA, BELLHbIE MPABOOTHOLLEHHMS.

Holubeva Nellie Yuriyvna

CORRELATION OF THE OBLIGATION AND PROPRIETARY RELATIONSHIP

In the article it is studied the features of obligation as civil legal relationship. It is made a comparison of obligation
and proprietary legal relationship. It is stated the necessity of separation of property rights for real, exceptional and
obligational. The positions of scholars on investigated problems are reviewed. The study as a result determined the
difference between obligation legal relations and proprietary legal relations.

Keywords: obligation, law of obligations, property law, civil legal relations, obligation legal relations, proprietary
legal relations.



