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OCOBJIVMBOCTI 3ACTOCYBAHHS CUTYAIIIT
JINXA Y MDKHAPOTHIN ITPAKTUIII

VY BuIajkax MOPYIICHHS JIEpKaBaMHU CBOIX MIKHApOJIHHUX 30-
0OB’si3aHb, BOHU TIOBHHHI HECTH MIKHAPOJHY BiAIOBIJANBHICTh Ta
TKBIOBYBaTH IIKIUTHBI JJI1 MDKHAPOJAHOTO TPABOMOPSIKY HACIiI-
ku. Hayka Ta mpakTuka Mi>KHApOTHOTO TpaBa CBIAYUTH IPO Te, II0
y TIICBHUX BUMAJKAX MOBEIIHKA IEPKABU HE CKIIAJA€ MPOTUIIPABHOTO
JUSTHHST HE3Ba)Kar04YW Ha Te, 110 I8 MOBEAIHKA HE BIAMOBIiac il Mixk-
HapOJHOMY 3000B’s13aHHI0. MoOBa Iijie IPO HAsSBHICTH OOCTABHH, IO
BHKJIFOYAIOTh MIKHAPOJHY MPOTUIIPABHICTE JisTHHS JepkaB. Jlo HUX
BIIHOCSTH 3TOIly, CAaMOOOOPOHY, KOHTP3aXOaH, (OpPC-Makop, JHUXO,
CTaH HEOOXI1THOCTI.

Mera Hamoro JOCIIKSHHS TOJSTae y BUBICHHI OfHIET 3 00cTa-
BUH, 110 BUKJIFOYAIOTh MIKHAPOJHY MPOTHIIPABHICTH JCPIKaB — JIMXa,
30KpeMa, 3’SICYBaHHI yMOB, OCOOIMBOCTEH Ta HACHIIKIB 3aCTOCYBAHHS
JTaHOT 00CTaBUHM HA TpaKTHIli. JIMX0 CTBOPIOE CUTYaIlii, KoK Cy0’ €KTH,
SIKI MalOTh TEBHI MKHAPO/IHI 30008’ s13aHHS, HE 3/1aTHI 1X BUKOHATH Ye-
pe3 ail cui mpHuponIH, TEXHIUHI aBapii, TeXHOTeHHi katacTpodu. bepy-
YW JIO YBard JIMXO SIK «BTOPHHHE MPABUIIO», META SIKOTO TIOJIATae B 00-
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IPYHTYBaHHI OBEIIHKH, sKa iHaKIIe Oyina O MPOTHIIPaBHOIO, ICTOPUYHO
MpaKTHKa Jep>KaB 1 IpeleieHTHE IPaBO B OCHOBHOMY 30CEpEDKCHI Ha
BUTIAJKaX TOPYIICHHS ACP>KaBHOTO KOPIOHY, 30KpeMa, CyJHaMH abo
JIiTaKaMH, 110 3a3HAIOTh JIMXa, 1 B SKUX 3HAXOASATHCS 0COOM, 1110 BiAIO-
BiJJaJIbH1 32 )KUTTS 1HIIKX JIFOJIEH Ta TOBUHHI BYKUTH €KCTPEHUX 3aXO/iB.
Tak, HarpHUKIIaI, KaIiTaH CynHa, M0 3a3HANIO0 aBapii, HAMAra€ThCs YKPH-
THCS BiJl ITOPMY B IHO3EMHOMY ITOPTY, HE MArO4d Ha T JIO3BOITY, a00
TIJTIOT JIITAIBHOTO arnapary 31HCHIOE 0e3 JJ03BONTy BUMYIIICHY TIOCAIKY
Ha 1HO3eMHIiH TepHUTOPii, 3 THM 100 YHUKHYTH HEMUHYUYOI KaTacTpohu
1 BpATYBaTH TacaXupiB, a0, HAPEIITI, KalliTaH Cy/IHa BiJIMOBIISETHCS
BiJI TIOPATYHKY JIIOMMHU Y BOJI, OCKUIBKH IIe MO)Ke OyTH ITOB’S3aHO 3
peaTbHOIO 3arHOEIUTIO BIIACHOTO CYJIHA 1 JIOBIPEHUX HOMY MacakupiB. Y
BCIX IMX BUMAJKaX (popMabHO Ma€ MicCIie TOPYIICHHS KOPAOHIB 1HIIOT
JiepkaBy Ta 000B’SI3KiB HaJaBaTH JJOIIOMOTY B MOPi BCIM, XTO TEPIUTh
JIMXO, OJHAK i Aii BiAOY/MCS B CHITy BUHATKOBUX oOcTaBHH. Bapro Bif-
3HA4YWTH, O e B 1855 p. B apOitpakaomy pimnerni Kpeon (The Creole
award), BAHECEHOMY aHIJIO-aMEPHUKAHCHKOIO 3MIMIAHOK KOMICIEFO CTO-
COBHO aMEpPUKAHCHKOTO Cy/HA, SIKe 3aliMaliocs TMepeBe3cHHsM paldiB i
3alIIIIO JI0 1HO3EMHOTO TMOPTY BHACIIJIOK Jiid 3aKOJIOTHUKIB, OYJIO0 YITKO
BCTAHOBJICHO ICHYBaHHS 3BHYA€BOTO IIpaBa JUIs KOpaOIiB, SIKi 3HAXO-
JISITBCS Yy CUTYAITIT JTMXa, BXOJWTH JI0 IHO3EeMHHUX TIOPTIB.

Sk 3a3naumna Komicis MiKHaApOJIHOTO TpaBa, «X0d iCTOPHYHO
CKJIANIOCS TakK, IO ICHYFOYa MPAKTHKa BiTHOCHTHCS B OCHOBHOMY JI0
IHIIM/JICHTIB 32 Y4aCTI0 MOPCHKHUX 1 MOBITPSHUX CyIEH, CTAaTTs 24 Mofi-
OHMMH BHITQJIKAMH HE OOMEKYETHCS». 3yCTPIiHanCs TAKOXK BHIIAIKH
MOPYIIEHHS CYyXOITyTHOTO KOPIOHY 3 METOIO TIOPSTYHKY KHTTS OCi0,
110 3HaXOoMMIIHCs B HeOesmeni. B apOiTpakHOMY MpoBaJKEeHHI 110 cripa-
Bi cyaHa «Peiinboy Yoppiop» («Rainbow Warriory) Oyso 3po0ieHo mo-
CHJIaHHS Ha CUTYAIIO JINXa B SIKOCTI 0OCTaBHHHU, 1110 BUKJIFOYAE POTH-
MPaBHICTh, B IHIINX, HI>K MOPCHKI 200 MOBITPsIHI IHIIUACHTH, BUMAIKAX.
OpaHn1is o0rpyHTOBYBaJIa CBOT Jii 3 penarpiarii J1BoxX odirepiB 3 oCT-
posa Xao 6e3 3ronu HoBoi 3enanii «CTaHOM JIMXa B HaJI3BHUYAHUX 00-
CTaBHMHAX, [OB’S3aHUX 3 €JIEMEHTAPHUMHU MipKyBaHHSIMH T'YyMaHHOCTI,
110 BIUIMBAIOTH Ha Aitodi opranu aepxasm» (Reports of International
Arbitral Awards. — Vol. XX. — P. 254-255). V pesynbrari po3misigy
cnpasy, TpuOyHa JIMIIOB OTHOCTAHOTO BUCHOBKY PO TPUHITUIIOBY
JIOITYCTUMICTh TIOCHUJIAHHS Ha CUTYAIIIO JIUXa B SKOCTI 0OCTaBUHH, 110
BUKJIIOYA€ MPOTUIIPABHICTD AiSHHS 32 HASSBHOCTI TYMaHITapHUX MIpPKY-
BaHb, 1 OUIBIIICTIO TOJIOCIB BU3HAB, III0 BOHO MOXe OyTH 3aCTOCOBAaHE
BIJIMOBIJTHO JI0 ()aKTHYHOI CTOPOHH OJTHOTO 3 JIBOX BUIIAJIKIB.
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[MuTaHHS PO TMXO BUHHUKAE HACAMIIEPEl Y PaMKaX «BTOPHHHHX
MPaBWID) PO BiIIOBIIAIBHICTD ACPIKABH K 00CTaBUHA, 110 BUKITIOYAE
MPOTUIPABHICTh AISIHHS [IPU MOPYIIESHHI MI>KHAPOIHOTO 30008’ I3aHHS.
Binnosinno 1o ct. 24 IIpoekty Crareii mpo BiANOBIJAIbHICTh AEPKaB
3a MbKHapoJHO-TIpoTunpasHi AisHHA 2001 p., IPOTUNPABHICT TiSTHHS
JIepKaBH, M0 HE BiJIMOBIJIA€ MIXXHAPOJHO-TIPABOBHM 3000B’sI3aHHIM
i€l mepaBu, BUKITIOYAETHCS, SIKIIO Y BUKOHABIS JAHOTO TiSTHHS HE
OyJ10 B CHTYyAIIii JIFXa 1HIIIOTO PO3YMHOTO CIIOCO0Y BPSTYBATH CBOE JKUT-
Ts 200 XUTTS BBIpeHUX Homy iHIIMX oci0. [TocuiaHHs Ha CTaH JHMxa
MICTHUTBCS B 0araTbox 0araToCTOPOHHIX 1 TBOCTOPOHHIX MiXKHAPOIHIX
JIOTOBOPAX SIK 0OCTaBHHA, III0 BUIIPABIOBYE MOBEAIHKY, KA B IHIIOMY
BUITaAKy Oyia 6u nportunpasHoro (ct. 14 (3) Konsenuii npo tepuropi-
aJibHE Mope Ta mpuJierty 30Hy 1958 p., ct. 18 (2) KonBeH1iii mo Mopcbko-
My npaBy 1982 p., ct. V (1) KonBenuii nono 3anobiranss 3a0pyTHEeHHS
MOpsl CKHJIaMH BiAXOMiB Ta iHIKX MarepiaiiB 1972 p., ct. IV (1) a)
MikHapOIHOT KOHBEHIIIT 110 3aro0iraHHio 3a0pyIHEHHST MOPsI HA(TOkO
1954 p., ct. 8 (1) [IpoTokoiy mo KoneeHitii mpo 3ano0iranHs 3a0pyiHeH-
HSI MOPSI CKHJIaMH BiJIXO/IB Ta iHIMX Marepianis 1972 p. Bix 1996 p.,
Honarok 1, npasmino 11 a) MixxHapoHOT KOHBEHIIIT MO 3armo0iraHHIo
3a0pymHeHHto 3 cyneH 1973 p. (MARPOL), ct. XX (4) HoroBopy mpo
npyx0y, TOprieiro i MoperuiaBanHs Mixk Crioydennmu [lItatamu Ame-
puku Ta ITaniiicekoro PecryGiikoro 1953 p. ta iH.).

[opiBHIOOYH JUXO 3 IHIIUMH OOCTaBHHAMH, 1[0 BUKJIFOYAIOTH
MPOTUIPABHICTh MiSHHS JepkaBu ((opc-MakopoMm, CTaHOM HE0O-
X1IHOCTi), MO’KHA BHM3HAQYMUTH iX BiIMiHHI puich. binbm macmtaOHi
CTaHW JIMXa, TakKi K 3eMJeTpycH abo TMOBEHi, MOXYTh BiHOCHUTHCS
1o (ope-maxkopy abo craHy HeoOXimHocTi. Ha BijiMiHYy Bix cuTyarii
(dopc-maxopy, ocoba, IO i€ B CUTYaIli Juxa, HE Ji€ MUMOBOJI, Ha-
BiTh SIKIIIO MOYJIMBICTH BUOOPY (PAaKTHYHO BIJICYTHS B pE3yNIbTari He-
Oe3medHoi cutyarii. Y AaHOMY BHIIAAKY HAsBHA HE TUIBKH BOJBOBA
Iist, @ ¥ yCBiIOMIIEHE TIOPYIIICHHS BiIIOBITHUX MIXKHAPOIHO-TIPABOBUX
HOPM JIJTsl YHUKHEHHS TParidHuX HacHiaKiB. Tak, HAPUKIIAMI, y CIpaBi
«Rainbow Warrior» (1930 p.) 3 npuBony nocunanust @panuii Ha CUTY-
arito opc-maxxkopy Cyn 3a3HaunB HacTymHe: «HoBa 3enanais npasa,
CTBEP/DKYIOUH, 10 MOCUJIAHHS Ha (Popc-Maskop HE BIIHOCATHCS 710 Ja-
HOI cripaBu, 00 KpUTEPIiEM 11 3aCTOCOBHOCTI € aOCOFOTHA 1 MaTepiaibHa
HEMOXKITUBICTh, 2 00CTaBUHA, SIKa POOUTH BUKOHAHHS O1IbIII CKPYTHHM
a00 OOTSDKIIMBHMM, HE YTBOPIOE cHTyalito (hopc-maxkopy» (Reports of
International Arbitral Awards. — Vol. XX. — P. 252.).
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TakuMm 9rHOM, B YMOBaX CHUTYallii Jirxa BUOIp € MOXKIHBUM, alie
oco0a, 1110 Jii€ Bif iIMEHI Jiep)KaBH, 3HAXOAUTHCS y CHTYyalii KpaiHbOT
HEeOe3MeKH 1 YCBIIOMITIOIOUH, 1110 BOHA MOPYIIIYE€ HOPMH MIXKHAPOITHOTO
mpaBa i TEOPETUYHO B 3MO31 YHUKHYTH MPOTHUIIPABHOI MOBEIIHKH, TUM
HE MEHIII, X04e MOPYIIUTH MPaBWIaA, TaK SIK JOTPUMAHHS HOPM MiX-
HapOJIHOTO TIpaBa Maike HAlleBHO CIPUYHMHUTH ii CMEpTh ad0 CMEPTh
0ci0, mo nepedyBaroTh B ii BigaHHI. BinmoBinHo, TMX0 OyJI0 ONMCAHO 5K
CUTYAIIIFO «BiTHOCHOT HEMOKITUBOCTI» JISITU B CYBOPIH BiJMOBITHOCTI
3 TaHUMH MIKHAPOJIHUM 3000B’SI3aHHSM, Ha BIIMiHY BiJ] «a0COJFOTHOT
HEMOXKITUBOCTI», [0 BUKIMKAETHCS POPC-MAXKOPHUMH 00CTaBUHAMH.

SIKI0 MOPIBHIOBATH CTaH JIMXA 31 CTAHOM HEOOXiTHOCTI, TO MOBa
TYT WJe He PO BHOIp MiX JOTPUMAHHIM HOPM MIKHAPOTHOTO IIpaBa
1 ypaXyBaHHSM IHIINX 3aKOHHHX IHTEpPECIB JepXKaBH, 110 XapaKTepHO
JUId cTaHy HeoOXigHOCTI. [HTepec TyT mossirae 6e3mocepeaHbo B I0-
PATYHKY JKUTTS JEOACH, He3aJICKHO BiJl IX TPOMAITHCHKOI HAJICKHOCTI
(Yearbook of the International Law Commission. —2001. — vol. II, Part
Two. — P. 78). TakuM 4yMHOM, Y BUIIAJKy HasBHOCTI CTaHy HEOOXi-
HOCTI 3aXHWIIAOThCs, HAPUKIIA/, )KUTTEBO BaXKJIMBI IHTEPECH BCHOTO
HaCEJICHHS Aep>KaBH, a Ha CUTYAIIIIO JINXa MO)KHA TIOCHIIATUCS SIK Ha 00-
CTaBHHY, III0 BUKIIIOYAE TPOTHUIIPABHICTH, ¥ BUIAIKAX, KON iCHYE CIIe-
iaJIbHUH 1 IPSMUH 3B’ 30K MK 0CO00F0, 1110 € TIPEJCTABHUKOM JIeprKa-
BH 1 BUMHIOE JIISTHHS, II0 HE BIJIMOBIIa€ MI>KHAPOIHUM 3000B’ SI3aHHIM
JepKaBy 1 0co0amu, SIKi 3HAXOSATHCS B HeOe3Melli.

Y HayKoBi#l TUCKyCii BHHHKAIO MATAHHS MIOJI0 TOTO, UM TIOBUHHA
OyTH cHTyallis JTuxa oOMeXeHa TIIbKH KOHKPETHUMH cepamu abo BH-
3HAYaTUCS B 3araJibHUX pUCaX, HE3aJECKHO Bifl 3MiCTy 3000B’s3aHHI.
VY 1979 poui Komicis MixxnapoaHoro npasa o0pajia OCTaHHIN BapiaHT,
BpPaxXOBYIOUH, III0 TIOBEIIHKA B CTaHI JIMXa MOXKE HE BIMOBIIaTH Oy/b-
SIKHM MDDKHAPOJTHHM 3000B’ SI3aHHSIM.

Bapro BigzHauuTH, 1m0 3anmponoHoBaHuii Kowmiciero MikHapon-
HOTO TIpaBa MPOEKT CTATTi MO JIMXO HE BUKINKAB 3ayBa)KEHb 3 OOKY
ypsiiB. bepyun 10 yBaru posnoBCIODKEHY TOYKY 30py MPO HEOOXil-
HICTH TomansIroro odrosopenus Ilpoekry Cratell mpo BigIOBigaIb-
HICTH JeprkaB 3a MiKHapoaHo-niporumnpapHi fistHAS 2001 p. 3 MeTOIO
npuiHATTS KomudikoBanoi Konsenuii, 3akpiruteni y [Ipoekri crareit
MpaBWIa IMIOA0 CUTYalii JinXa s’k OOCTaBHHH, IO BUKIIOYAE TPOTH-
MPaBHICTh JISTHHS ISPKaB, MOJKHA BBAXKATH HOPMAMHU 3BHYAE€BOTO MiK-
HApOHOTO TpaBa i JOCTATHIMHU IS 3a0€e3MEUECHHS TPABOBUX PEKOMEH-
Jamii Uit AeprKaB 3 JaHOTO IMUTAHHS.

22





