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INPUMYCOBE BIOA9Y2KEHHA 3EMEJIbHUX NIJIHOK
fIK 3ACIb PEAJIIBAIII KOHCTUTYHINHUX
ITOJIO2KEHD B 3AKOHOJABCTBI YKPAIHH

[HCTHTYT UNpHIMHEHHS TIpaBa BJAC-
HOCTI € OHUM i3 IIeHTPaJbHUX IHCTUTYTIB
He JIALIe AJ5 Tady3i 3eMeJbHOTO MpaBa, a
W 1J5 yKpalHCbKOTO 3aKOHOJABCTBA 3ara-
JgoM. JloTpuMaHHS Ta 3aXHCT MpaBa BJAac-
HOCTI KOXHOI (pisHUHOI YW FOPUAMYHOL
ocobW He3aseHO Bil (POPMH BJACHOCTI
€ OJIHHM i3 KPHTEePilB MPaBOBOI JepPKaBH.
[InTanHsAM 3aXHCTy TpaBa BJACHOCTI BiA
HE3aKOHHOTO BimUyXeHHS TPHAIIAECTBCA
npuckiniuBa yBara B OCHOBHHX 3aKOHax
yciX JeMOKpaTHYHHX KpalH CBiTY.

SeMast AK TIPHPOAHHHE €KOHOMIYHHH
pecypc 3aBXKAH BHCTYyHAac OCOGJIUBUM
06’eKTOM y CYCHIJIbHEX BiIHOCHHAX.
CamMe TOMY 3a YMOB BaXK/IMBOCTI Ta 06-
MEKEHOCTI TaKoro 06'eKTy aKTyaJdbHUM
BOaYacTbCHd MOCJIKEHHSA BCIX MOXJIUBUAX
o6MeXeHb, BUKJIOYeHb B paMKaX peadsi-
3allil mpaBa BJACHOCTI Ha 3eMeJbHi AiJISH-
KW, a TAKOXK TapaHTid 3aXHCTY Bif MPOTH-
MIpaBHUX TOCATAHb.

BpaxoByrwoun Te, mo KonctuTyuid
YKpalHu B CBOIX HOpMax Bimobpaxkae oc-
HOBH 3aXHCTY BJIACHHUKIB Biil MPOTH3aKOH-
HUX TIOCATAHb, a TAKOMXK OKPEeCJIOE 3araibHi
MiICTABY MIOAO MOXKJIHBOCTI MPHMYCOBOTO
nmo3GaBJeHHsT TpaBa BJACHOCTI, BaXKJIH-
BAM € JAOCHIKeHHS KOHCTUTYUHHHX TIO-
JIOKEHb I[IOA0 TPHMYCOBOTO BiIUyKeHHS
06’eKTiB MPHBATHOI BJACHOCTI y 3arajbHO-
My Ta creliaJbHOMY 3aKoHoAaBcTBi. Tak,
AHaJMI3yI0Ud HOPMH YHHHO!I KOHCTHTYILI,
Bapro zasHauyuTtH, mo cr. 41 OcHoBHOrO
3aKOHY YiTKO 3aKpillIloe TrapaHTil 3axH-
CTY TpaBa MPHUBATHO! BJIACHOCTi, a TaKOXK
BUKJIIOUEHHST II0J0 MOMJHUBOCTI TIPHMYCO-
Boro BinuyxeHHs 11 06’ckriB [1]. CtrocoBHO
MOXKJIUBOCTEH IIPHMYCOBOTO BiqUyKeHHS
3eMeJIbHOI MiJITHKH, BKasaHa KOHCTHTY-
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LiHHA HOPMH 3aKpilJioe YOTHPH OCHOBHI
MICTABH, a caMe!

l. «/Ipumycose siduyncenns 06 K-
mie npasa npusammHoOl 6AACHOCMI MONCe
Oymu 3aCMOCOBAKE AMLULE K BUHAMOK 3
mMomusis cycniavnoi Heobxidnocmi, Ha
nidcmasi i 8 NOpAOKY, BCMAHOBACHIUX
3QKOHOM, MQ 3Q YMOBU NONepedHso2o i
NOBHO20 BIOWKOOYBAHH A IX 8APMOCIL»,
10 KOPeCTHoHAYTh cT. 147, 151 3emedn-
HOro Kojekcy Ykpainu (mpuMmycoBe Bin-
IyXKeHHS 3eMeJbHHAX MAiAFHOK 3 MOTHBIB
CyCHiIbHOT HeOOXiAHOCTI, TIOPSAOK TIOTO/-
JKEHHSl THTaHb, MOB'I3aHHX 3 BHUKYIIOM
3eMeJbHUX MiTAHOK AJA CYCHIJIbHHUX II0-
Tpe6 abo 3 MOTHBIB CYCHiJbHOI HeOOXia-
Hocti) [2] Ta Hopmam 3akony VYkpaiHu
«[Ipo BimuykeHHST 3eMeJBHUX AiJSTHOK,
iHIux 06’eKkTiB HepyXoMoro MaiHa, LIO
Ha HUX po3MilleHi, dki mepebyBaioTb Y
MpPUBATHIK BJAACHOCTI, A CYCHiJbHHX
notpeb YK 3 MOTHBIB CYCHiJbHOI HEOOXi-
HocTi» [3], sAkuE geTasisye mosoKeHHs
BHUIIe3a3HAUYEHUX HOPM 3eMesbHOTo KO-
JeKCy Ta BH3HAUA€ TIOHATTS «CyCIHiJbHA
Heo6XigHiCcTh», 61bII WITKOTO persgameH-
TyEe TOPSAAOK MPUMYCOBOTO BiIUyKeHHSH
3eMeJIbHUX AIISHOK AJs CYCMiJbHOI Heod-
XiIHOCTI, a TAKOMX 3aKPiIlJIl0E BHYEPIHHH
TepesiiK TiACTaB TaKOro BiIIyKeHHS.

2. Diabluui HayKOBHH iHTepec CKJa-
Jac HaCTYMHA MiCTaBa IPUMYCOBOTO Bil-
qyxeHHs 00'€KTiB MpaBa MPUBATHOI BJAC-
HOCTi, a came: «/Ipumycose 8iOuyHCeHH
maxux 00’eKmis 3 HACMYNHUM NOBHUM
B8IOULKOOYBAHKAM X eapmocmi dony-
CKQEMBCH AUULe 8 YMOBAX BOEHHO2O 4l
Hadzsuuailino2o cmany». HaBeaene KoH-
CTUTYLiHHe TOJIOKEeHHS MOMKHA yMOBHO
TIOJITUTH Ha /BI TpaBOBI MiACTaBH, IIO €
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6iMbII ONTHMATBHEMHE CTOCOBHO HAILLIOTO
MPaBOBOTO aHaMdi3y: TPHMYCOBe Bidy-
eHHs 06'eKTiB IpHBaTHOI BJIACHOCTI B
yMOBaX BOEHHOTO CTaHy Ta TPHUMYyCOBe
Biguy»eHHsT 006'cKTiB TpPHBATHOI BJac-
HOCTi B yMOBaX HaA3BUYAHHOTO CTaHY.

[Ilono peaJisaliil KOHCTHTYLIHHOT HOpP-
MH TIpO NPHMYCOBe BimdyxKeHHS 00 cKTiB
TIPABATHOI BJIACHOCTI B yMOBaX BOCHHOTO
CTaHy, TO 3eMeJbHHHE KoAeKC Y KpalHH He
3aKpIIVIOE TaKe TOMOXKEHHSA cepel Tid-
CTaB TIPUMYCOBOTO BiAUYKeHHS 3eMeJb-
HUX JinsgHoK. BkasiBky Ha Take Bimuy-
JKeHHS MaWHa MOXKHA 3HAWUTH JHILE Y d.
2 cr. 353 UuBiabHOTO KOZEKCY Y KpalHH:
«8 YM0BAX BOEHHO20 AD0 HAD3BUUALLHO-
20 CMAHYy MAUAHO MOxce OYmu APUMYCO-
80 giOuydNCeHe Y BAACHUKA 3 HACMYN-
HUM  HOBHUM BIOWKOOYBAHHAM (1020
sapmocmi» [4]. Ane LIuBiibHHH KomeKc
3aKpimvIoe 110 TiACTaBY B paMKaX HOPMH
Mpo PeKBi3WI[0, BU3HAYAE OCTAHHIO SIK
3aX0Ad 3a YMOBW HaJ3BHYaWHUX obcTa-
BuH. [lpu UpoMy He po3’'sICHIOETBHCSH, LIO
MacTbCs Ha yBaai mijg TepMmiHOM «obcTa-
BHHH», IO MOXe HAJaTH MACTABH AJIA
BHCHOBKY TIPO Te, L0 TMOHATTAM <«HAan3-
BUYaHHI 0OCTABHHH» OXOIUIIOETbCS U pe-
JKUM BOCHHOTO CTaHy.

OnHak TakWi BHCHOBOK HAaBpsji YH
MOXKe OYTH BH3HAHO KOPEeKTHHM. |ak,
Yy HOPMATHBHO-TIPABOBOMY aKTi, SKHH
perymioe THUTAaHHSA BOCHHOTO CTaHy — B
SakoHi YKpaluu «[1po IpaBOBHH pexxUM
BOCHHOTO CTaHy», He 3HAXOOUMO KOAHO-
ro TMOCHJaHHS Ha HaA3BHYalWHI 06CTaBH-
Hu uu cutyauil [5]. Tak, sBeprawunch 10
HOpM 3akoHy YkKpainu «[Ipo mpaBoBui
peXHUM HAA3BHYAWHOTO CTaHY», 30KpeMa
nosoxenb 4. 1 cr. 8 (ckacysamHsa Ha-
3BMYAMHOro CTaHy), Je 3aKpilIeHo, MIO
HaJ3BUYaWHUK cTaH B YKpaiHi ado B
OKpeMHX 11 MiCIIeBOCTSIX MOXKe OYyTH CKa-
COBaHHMH YKazoM [lpesujgeHta YKpalHu
paHillle CTPOKY, Ha SKHH BiH BBOAHBCH, B
pasi ycyHeHHSI 0OCTaBHH, 10 0OYMOBHJIH
HeoOXigHiCTL BBeJeHHS HAA3BAUYAUHOIO
crany [6]. Buxonsiuu i3 JaHOro MosoXKeH-
HSI, MOXKHA TIPHUITYCTHTH, L10 HAA3BHYAH-
HAMH OOCTaBHHAMHU € OOCTAaBWHH, dKi 3y-
MOBHJIH HOTO BHHUKHEHHS, a K HACJIIOK
BBeJleHHSI PeXKUMY HAA3BHYAHHOTO CTaHY.
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3 wiel TOYKH 30py BHAAETHCA HE 30BCIM
KOPeKTHHM (hopMymoBaHHA 4. 2 cT. 353
L{uBinbHOTO KOAEKCY B HACTHHI 3a3HAUeH-
HSI BOCHHOTO CTaHY SIK 3aXOAy PeKBi3HUIIl.
3a TakHX YMOB BHXOJOM i3 3a3HauyeHOl
HOPMATHBHO-TIPABOBO1 ~ HEBH3HAUEHOCTI
MOXe OyTH OONOBHEHHS Ta BUKJAAEHHS
TIOHATTS «pPeKBi3ullisg» BiAMOBiAHO 10 Ha-
BeJeHol HopMHu KoHCTHTYIII Ta crelianb-
HOTO 3aKOHOJABCTBA HACTYNHHM YHHOM:!
«y pasi cmuxilinozo auxa, asapii, eni-
OJemii, enizoomii ma 3a iHwux HA038ii-
qaHUX 06CMABUN, 8 YMOBAX BOEHHO20
CMany».

[loBepratoch [0 mNHTaHHS PO TIPH-
MyCOBe Bimuy»eHHS 06’ €KTiB NpHBaTHOI
BaacHocTi (30KpeMa 3eMeJbHHX Mi/ISTHOK)
B yMOBaxX BOCHHOTO CTaHy, BapToO 3asHa-
YUTH, [0 peaJsisalif BiAMOBIZHUX TOJIO-
»)eHb KoHeTuTyril sHa#invia y m 19 4.
1 cr. 15 3akony «[Ipo mpaBoBu# pexuM
BOCHHOrO cTaHy» (3MicT 3axomiB mpaBo-
BOrO peXKMMy BOCHHOIO CTaHy), A€ 3aKpi-
MJIeHo, 10 B YKpaiHi a6o B OKpeMHX Il
MiCIIEBOCTSIX, ¢ BBEIE€HO BOCHHHH CTaH,
BIHCPKOBOMY KOMAaHAYBAaHHIO HaAa€Th-
csl TIpaBO pas3oM 3 OpraHaMH BHKOHABYOL
BJaagn, Pagoro minicTpie ABToHOMHOI Pe-
cny6aiku Kpum Ta opramaMu MicIleBOTO
CaMOBPSIAYBaHHS, a AKILO Ile HeMOXKJHBO,
— CaMOCTIHHO 3aMpoBafKyBaTH Ta 3MiHC-
HIOBAaTH TaKHU 3aXil TPaBOBOTO PEXUMY
BOCHHOTO CTaHy, SIK TPHMYCOBe Biauy-
JKeHH a60 BHIyUYeHHS MalHa y OpUANY-
HUX 1 pisuIHUX ocib AJs noTped obopoHn
[6]. CBoe Bimo6paxeHHs BHULIe3a3HAUeHa
HOpPMa 3HAWIVIA TAKOXK B HOpMax 3ako-
Hy Ykpaiuu «Ilpo mepenady, mpuMycoBe
BiIUyKeHHS ab0 BHJyYEeHHS MaHHa B
YMOBaX IPaBOBOTO PeXUMY BOEHHOTO UH
Haj3BUYalHOro cTany» [7].

3 NpHBOAY MPHMYCOBOrO BigUy’KeHHS
MaliHa B yMOBaX HAA3BHYAHHOTO CTaHY
[{MBiTbHAH KOJeKC TPSAMO He 3aKpiliIioe
TaKol MOXJHBOCTI, mpoTe y cT. 346 (mia-
CTaBH NpPHIMHEHHS NpaBa BJAaCHOCTI) K
OJHY i3 MiACTaB BKa3ye peKBi3WIliio (m. 9
4. 1 c1. 346). 3Beprawunch A0 MPaBOBO-
ro pO3yMiHHSI TEPMIHY «PEKBI3HUIIisI», CJif
KepyBaTHca cT. 353 LluBinbHOro Kogekcy,
a came: «y pasi cTHXi#HOro JHMXa, aBapil,
emnigeMil, emizooTil Ta 3a IHLIMX HAA3BHU-
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YaWHUX OGCTaBHWH, 3 METOK CYCIHiJbHOI
HeoOXimHOCTI MaWHO MOXe OYyTH MPUMY-
COBO BiguyKeHe y BJACHHKAa Ha TiAcTaBi
Ta B MOPSIAKY, BCTAHOBJIEHHUX 3aKOHOM, 32
YMOBH TOTEPEAHBOTO i TIOBHOTO BifLIKO-
AyBaHHA Horo BaprocTi (pexsisuuis)» [4].

Cualin 3asHayWTH, IO Yy OUCTIO3HINAX
cr. 140 (migctaBM mNpHMNMHeHHS mpaBa
BJIACHOCTI Ha 3eMeJ/IbHY AiAHKY) Ta CT.
143 (nmpuMycoBe NpUNHHEHHS NpaB Ha 3e-
MeJIbHY AiAHKY) 3eMeJbHOro KojeKcy He
nependadeHO MOXKJIHBOCTI TPHMYCOBOTO
BiIUYyKeHHS 3eMeJbHUX MiMTHOK B YMOBAaX
BOCHHOTO 4YHM HaA3BHMYaiHOro ctamy [2].
BpaxoBytoun To# GakT, IO MOMOKEeHHIMA
K 3arajJbHOTO, TaK i CHENiaJdbHOTO 3aKO-
HOJABCTBA TepenbadyacTbCs MOXKJIHUBICTD
MPHMYCOBOIO BiuyXeHHsI BCiX 006 c¢KTiB
MPUBATHO! BIACHOCTI 3a TaKHX yMOB, TO
SAKAM YHHOM CJIiil PO3YMITH BiACYTHICTb
TaKUX TIiACTaB Y 3eMeJbHOMY KOAEKC:
AK 0OMeXeHHsI KoJa 06'e¢KTiB NpHBaTHOI
BJACHOCTI, Ki MOXYTb OYTH TPHEMYCOBO
BiIUyXKeHi 3a YMOBH HAaJ3BHYAWHOTO Ta
BOCHHOro cTaHy (To6TO BHKIIOYEHHS 3
yHucJia TaKuX O6’eKTIB 3eMeJIbHUX [iJd-
HOK), YH HeI0CKOHAJICTb 3eMeJbHOrO
3aKOHOAABCTBA IIOAO 3a3HAaYeHUX CHTYa-
k. BpaxoBytoun, 1110 3eMesbHEe 3aKOHO-
JABCTBO MAaE€ BHUCTYINATH SIK ClelliajgbHe
3aKOHOAABCTBO MO BiAHOLIEHHIO 10 HOPM
KoHCTHTYil, JOIIJBHUM € BUPIllIeHHS Ta-
KOTO pOay KOJi3il Ha KOPHCTH BHECEHHSH
BiamoBigHUX 3MiH i momoBHeHb Y cT. 140
ta cT. 143 B 3emenbHHE KogeKc Y Kpal-
HHE IIOJ0 MOXJHBOCTI IPHMYCOBOTO Bif-
Uy)KeHHS 3eMeJbHUX AIMTHOK B yMOBax
BOCHHOTO UM HAJ3BWUAUHOIO CTaHY.

3. HactymHow mnigctaBoio npuMyco-
BOro mos0aBJieHHS TpaBa BJACHOCTI, Bia-
TIOBiAHO 10 MoaoXKeHb cT. 41 KoneruTyil
Ykpainu, € koHgickamig. Tak, srimHo 3
nosoKeHHAMH KoHCTHUTYIII, KoH@icka-
yisa maidrna moxce Oymu 3acmocosana
BUKAIOUHO 3Q PIULCHHAM CYOYy Yy B8unad-
Kax, 06casi ma nopAdky, scmamosae-
HUX 3aKoHom. BigmoOpakeHHS iHCTHTY-
Ty KoHdpickamil MoHa 3Ha#TH y cT. 59
KpuminaneHOro Xogekcy Ykpaiaum [8].
Tak, mokapaHHs Y BHAI KOHpicKalil MaH-
Ha TOJSiTaE B INPHUMYCOBOMY O6e30mJat-
HOMY BHWJIyYeHHI y BJACHICTb AepXKaBH

BCbOro a60 YACTHHH MaWHa, sike € BJjac-
HicTio 3acymxeHoro. Koudickalis manHa
BCTAHOBMIOETBCH 3a TSKKI Ta 0COBJIHBO
TSKKI KOPHUCJWBI 3JIOUMHH | MOKe OYyTH
MpH3HaYeHa JHIle Yy BHIAagKaX, IIpsi-
Mo mepenbauenux B OcobauBif wacTHHI
KpuminanbHOTO Koaekey. [lepenik makiHa,
110 He Tigasarae KoHdickalli, BAZHAYAETb-
¢S 3aKOHOM Y KpalHH.

9k sasmavac H.C. XaTHOK, KoHpicKa-
LisT y 3araJbHOMY BHTJISIAl MOPSA i3 03HA-
kamu (6ezonaTHOCTI, BHAyYeHHSI HA KO-
PHUCTD IepKaBH, 3aCTOCYBAHHSA K CAHKILT
Ta id.) BUPI3HAETbCSA 3-TIOMIXK HIIUX (H-
CTUTYTIB, IO CTIPIMOBYETHCS HA CTATHEH-
HA 6yab-iKoro MaiHa amounnus [9]. Kpim
TOro, Ha HAIly AYMKY, TOJIOBHOK METOIO
KOH(icKallil K KpUMiHAJIbHOI CaHKILl €
MOKAPaHHS 3JOYHHIS.

Koudickaris sakpinmena i y Komekci
Mpo aAMIHICTPAaTHBHI MpPaBOMOpPYLIEHHS,
sokpema y ct. 29 Kogekcy [10]. Heapa-
JKAloYW Ha Te, MO KoHpickamig y an-
MiHiCTpaTHBHOMY TIpaBi, Ha BiAMIHY Bif
KPHUMiHAJBHOTO, HOCHTb MO BiAHOILEHHIO
10 KOH(pICKOBAaHOTO MaHMHa KOHKpPETHHH
xapaktep (He Bce UM 4YacTHHA MalHa —
a KOHKPeTHO BHW3HAUeHe 3HAPSAAS HUH
06’eKT), ajle OCHOBHOIO MeTOK TaKOi KOH-
dickallil € TOKapaHHS TpPaBOMOPYIIHHKA
Ta 3anoGiraHHd BYHHEHHIO MOAAJBIIAX
npasonopyilenb [11, c. 564-568].

om0 MoXXAWBOCTI KoH(icKalll 3e-
MeJBHHX MAIMSHOK, TO 3eMeJbHHH KOIEKC
JOMyCKA€ TAKy MOMKJIHBICTb, 3aKPIITIOIOUH
y cr. 140, 143 11 ax nigctaBy aas TIPHITH-
HeHHS TIpaBa BJIACHOCTI 3a pillIeHHSIM CYY.
JIACKyCIHHIM 3a/HIIaeThCs TTUTAHHS MOXK-
JUBOCTI KOH(icKallil 3eMeJbHOI TiMTHKH B
paMKaX CaHKIIil 3a aAMiHiCTpaTHBHE MpPaBo-
TIOPYLIEeHHS, aI)Ke Ba)KKO YSIBHTH 3eMelb-
HY OiISHKY SIK 3HApSiAAs 4d 00'€KT TaKo-
ro mpaBomopyuienHs. Ak zasmagac O.B.
Curiceena, Lie MOTEHIUIHHO MOYK/IHUBO, HATIPH-
KJIag, SKIIO 3eMeJbHA MiISHKA BHCTYMATH-
Me CTaBKOIO y He3aKOHHO OpraHi3oBaHIiH
asaptHii rpi [12, c. 44-48].

JlonaTkoBy HayKOBY OHCKYCil0 BHKJIH-
KaloTb NoJoXkeHHsd 4. 3 cT. 228 LlusinbHo-
ro koaekcy (mpaBoBi HacJifKM BYHHEHHS
NpaBOYMHY, SKHH TMOpYLIye TNyOJidYHHH
MOPSIOK, BUMHEHHH 3 METOI0, L0 CyTepe-
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YUTb {HTEpecaM AepPKaBH i CyCHiJIbCTBA, a
takox cT. 208 [ocrmomapcbKoro Komekcy
Ykpaiuu (Hac/aigxu BH3HAHHSA rocHogapCh-
KOTO 3060B’sizanus Hepitdcaum) [4, c. 13].

Ha naymky OKpeMHX AOCJTiJHHKIB,
3a3HayeHi HOPMH MOXYTb CBIIYHTH TIPO
3aCTOCYBaHHS TaK 3BaHHX HOPM KOH-
dickalil y UMBIJIBHOMY Ta TOCTIOAapCh-
KoMy 3akoHonaBcTBi. [IpoTe, anamis mpa-
BOBIIHOCHH, [0 BHHHKAIOTbL y 3B'A3KYy i3
3aCTOCYBaHHSAM Ili€e] HOPMH, TIPH3BOAHUTH
JO0 BHCHOBKY, IO TYT MAaEeTbCsl Ha yBasi
He KOH(ickallisi, 7Ka Mac Ha MeTi TOKa-
paHHA TIPaBOMOPYIIHHKA YH 3JIOYHHIIA,
HeJOMYIEeHHS BUMHEHHS HACTYIHHX 3J10-
YHHIB YW TpaBOMOpYyIIeHb, a caMe CTAT-
HEHHS B JOXiAl JepKaBH BiIIIKOAYyBaHHS
3aBIaHOI [IKOAH Y 3B’SI3KY 3 MOPYILIeHHAM
TIeBHUX JepPKaBHUX iHTepeciB 49U myOJiid-
HOT'0 TIOPSIAKY, IO CKJAAaE OCHOBHY MeTYy
LM BiJIBHO-TIPABOBOI BiAMoBigadbHOCTI — 11
KOMIIEHCAIlIHHHH XapakTep. Tomy HaBe-
JleHI 3eMeJIbHO-TIPABOBI HOPMH AOIIJIBHO
3aCTOCOBYBATH, BPAaXOBYIOUH TIOJOMKEHHS
n. 6 cr. 41 Koncruryuil YKpalam.

4. [lomo oCTaHHBLOTO TIOJOKEHHS
ct. 41 Komermtyuil Ykpainu, a came:
«BUuKopucmanni BAQACHOCMI He MOCe
3asdasamu wKkodu npasam, csobodam
ma eidnocmi epomMadan, inmepecam Cy-
caiavcmsa, no2ipuiysamu eKoA02iuHY
cumyayiro i npupooHi AKOCMI 3eMAL»,
BAPTO 3a3HAYHTH HACTyIHe. 3as3HauyeHy
HopMy OCHOBHOTO 3aKOHY 3 METO OiJbli
NeTAJbHOTO AOCJIIKEeHHS MOXKHA IOII/IH-
TH Ha HACTYTIHI YaCTWHH: BHKOPHCTAHHS
BJIACHOCTI He MOXe 3aBAaBaTH IIKOIH
npaBaM, cBo6ogaM Ta TIZHOCTI rpoMajsiH,
iHTepecaM CyCHiJIbCTBA; BUKOPHCTAHHSA
BJIACHOCTI HE MOXKe TIOTiplIyBaTH e€KOJIo-
TidHY CHTYyallifo | MPUPOAHI TKOCTI 3eMJIi.

[leplilia yacTHHAa HOPMH, Ha HaIlly AyM-
Ky, TIOBHICTIO peasisyeTbCcsl caMe B 4. 3
ct. 228 UminbHoro komekcy Ta ct. 208
[ocniopapcbKoro Kopekcy, TOOTO camMe B
MeXKaxX I[MBiIJbHO-TIPABOBOI BiAMOBiAab-
HOCTI 3a TIOpYLUeHHS BHIIe3a3HAYEHHX
HOpM. ¥ 3B'A3Ky 3 THM, II0 OCHOBHOIO
METOI0 IHMBiJBHO-MPAaBOBOl BiANOBiAaIb-
HOCTi € BiAIIKOAYBaHHS ITKOOH, 3aBAaHOI
TOpYyIIeHHSAM BiANOBiAHOrO TIpaBa 4YM OXO-
POHIOBAHOrO 3aKOHOM iHTepecy, BiIHOB-
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JIEHHS [IHX TIpaB, TO B paMKaX 3a3HadeHOl
HOPMH MpO TOHSATTS KOH(picKallil MOXHa
BECTH MOBY JIHILIE TIPO IHMBIIBHO-TIPABOBY
BIAMOBINAMbHICTD y BUTJSAI CTATHEHHS B
JOXiZ Jep’KaBH BCbOTO OAEPMKAHOIO CTO-
POHAMH 3a Yrofiol, y BHIAAKY HasiBHOCTI
yMHUCJY y 060X CTOPIH Ta BUKOHAHHSA 060-
Ma cTopoHaMH npaourHy. [Llomo MoxJH-
BOCTI TPHMYCOBOTO BiI4yXeHHSI came 3e-
MeJIbHO1 AiM9HKHA Ha migctasi 4. 3 cr. 228
Lusinbroro romekcy ta ct. 208 [ocro-
JapCbKOTO KOAEKCY, TO, BPaXOBYIOUH, IO
3eMeJIbHA MIJISHKA K 00'€KT IIpaB MOMKe
OyTH TpeaAMeTOM IMPaBOYMHIB, CTSTHEH-
HSI 3eMeJIbHOI AiJISHKH B IOXid AepXKaBH
3a YMOBH YKJaJeHHS TaKOro IPaBOYHHY,
BH3HAHHS HOTO TaKHM, SKHH TMOPYIIyeE
nyOJiYHANA TIOPSAOK, BUHHEHHH 3 MeTOI0,
10 CYIIePeYHTh iHTepecaM AepXKaBH i Cy-
CIi/IbCTBA, BOAYAETHCS MOMKJIMBHM, IIPOTE
npsaMol BKasiBku Ha 1e Komekcn He Mi-
ctarte [4, c. 13].

3acTocyBaHHS Apyrol YaCTHHH BH-
Lle3a3HadyeHoro nodoxeHHss OCHOBHOIo
3aKOHY IIOAO 3eMeJbHHX MAIISAHOK BH-
ABJSACTBCA B M. 6) cT. 143 3emeabHOro
kogekcy [2]. 3rigHo 2 BigmoBizHuMM ToO-
JIOXEHHAM, IHUCKYCIHHMM 3aJIHILIAEThCS
MUTAHHS [OAO0 MOMKJIUBOCTI 1036aBJIeHHS
caMme IpaBa BJjacHocTi. AHajizyoouu HOp-
MH 3eMeJBHOrO 3aKOHOAaBCTBA B cdepi
NPHIIHHEHHS TpaBa BJACHOCTI Ta IpaBa
KOPHCTYBAHHS 3€MeJbHHMH AlJISHKAMH,
MOJKHA [IATH TAKHX BUCHOBKIB. ¥ cT1. 140
3eMeJbHOTO KOAEKCY BCTAHOBJIIOIOTHCS
BHKJIIOYHI MMACTABH [JIs1 TIPHIIHHEHHS TIpa-
Ba BJACHOCTI Ha 3eMeJibHI IIJSAHKH, B TOH
yac 9K cT. 141 3emesnbHOro KogeKcy BCTa-
HOBJIIOE TIACTABH AJS NPUIIHHEHHS TIpaBa
KOPHCTYBAHHS 3€MEJbHHMH AiJISHKAMH.
[lincTaBy A/ TPEMYCOBOTO NPHIHHEHHS
TIpaB Ha 3eMeJIbHY IJTHKY BCTAHOBJEH] Yy
cT. 143 3eMesnbHOro KOIeKCy.

[Ipore Teket cr. 143 3eMeqbHOrO KO-
JeKCy TpSMO He BKasye «Ha IIPHMYCOBe
TIPHIIHHEHHS TIpaBa BJACHOCTI», a BKa3ye
Ha TIPUTIHHEeHHS «IpaB». [IpH mbomy po-
3YMIHHS IbOrO TIOHATTS BHMArae NeBHHX
3BEPHEHD 10 YHHHOIO LHBIJIBHOIO 3aKOHO-
JaBcTBa. Tak, arigHo 3 HopMaMu LIuBifib-
HOrO KOAEKCY 3eMeJibHi MIAHKH TIPSIMO
Bu3HaTheA piuuto (er. 179 — piuuno ¢
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npeAMeT MaTepiaJbHOrO CBiTY, IIOAO
SKOTO MOXYThb BHHHWKATH IUBiJBHI NpaBa
Ta 060B’A3KH; cT. 181 — 1o HepyXoMHX
peuedt (HepyxomocTi) HalexaTb 3eMesib-
Hi AiIIAHKH, a TakoX 06'€KTH, poO3Tallo-
BaHi Ha 3eMeJIbHIU JiJAHIL, TepeMillleHHS
AKAX € HeMOXJHBHUM 0e3 IX 3HeIl[iHeHHS
Ta 3MiHM IX TIpH3HauyeHHs. Buxoasuw iz
BHIIEHABEACHOrO, B po3yMiHHI cT. 143
3eMeJbHOTO KOAEKCY 3a3HadeHHsT Tep-
MiHYy «IpaB», Ha Hally AyMKY, MaeTbCd
Ha yBasi NpUMYCOBE BiIUyXKeHHS TpaBa
BJAcHOCTI, TOOTO MpaBa BOJIOAIHHS, Tpa-
Ba PO3TMOPSKEHHS, TpaBa KOPUCTYBaH-
Hf, TIpaBa Ha TPOBAJKeHHS MdifAJbHOCTI
Ha 3eMeJIbHiH AiJSHIL, TpaBa BUMOTH J0
immmx oci6 tomo [2, c. 4].

Aute moroguTHCh i3 TAKHM POZILIHPEHHM
TJyMavyeHHSIM BKasaHOl 3eMeJbHO-Tpa-
BOBOI HOPMH He MOMKHA i3 HaACTyNHHX
nigcraB. Ockinbkn y cr. 140 Ta cr. 141
3eMeJIbHOTO KOAEKCY 3a3HadeHi 3arajbHi
MiAcTaBH AJs TMPUIUHEHHS TpaBa BJac-
HOCTI Ta TpaBa KOPHCTYBAaHHSI 3eMeJb-
HUMH OIJSHKAMH, a TOoJIoXKeHHd cT. 143
3eMeJIbHOTO KOAEKCY, He 36I/bILIYI0UH TIe-
peJiik BKasaHWX MiACTaB, JHIIEe YTOYHIOE
MOMKJIMBICTb TIPHMYCOBOTO BiIUyKeHHS
TaKHX MpaB y CYJOBOMY TMOPSIAKY, MOMK-
Ha JidTH BHCHOBKY IpO Te, [0 OCHOBHHM
dopmymoBanHaM cT. 143 e «nidcmasu
OASL NPUMYCOBO2O NPUNUHEHHS NPaABa
BAQCHOCMI 4l NPABA KOPUCMYBAHHA HA
3eMenvHY JIAAHKYS.

3acTocyBaHHS TOJOMEHHS M. 6) u. |
ct. 143 3eMmesbHOrO KOOEKCY B paMKax
TIPHMYCOBOTO  BiAUY)KeHHSI TMpaBa BJjac-
HOCTi He BOaYacTbCcsd MOXKJIUBHUM. |ak,
HopmH cT. 141 (migcTaBy A/ NpUNHHEHHS
NpaBa KOPHCTYBAaHHS 3eMeJbHOK iJsTH-
KOIO) 3HAXOASAThCA Y IL T) u. 1| — suxopu-
CMAHHA 3eMerbHol JiAgnuKu cnocobamii,
AKI cynepeuamo eKONOIMHUM BUMO2AM,
B ToH "ac gk cT. 1|40 He MicTUTB XKOZHUX
miacraB, sAki 6 omepx)amum cBoe Bimobpa-
XeHHsl y M. 6) u. 1 cr. 143 3emesbHOro
Komekcy. CaMe TOMY TBepIMKeHHS IIpO Te,
mo cr. 143 3eMesJbHOrO KOAEKCY 3aKpi-
TJTIOE THACTaBH TPHMYCOBOTO BiIUyKeHHS
MpaBa BJACHOCTI Ta MpaBa KOPHCTYBaHHS
3eMeJIbHOW MISHKOIO, Ha Hally AYMKY, €
CAHKIIEIO 32 HEAOTPUMaHHST BUMOT 3eMeJTb-

HOTO 3aKOHOABCTBA T4 HEYCYHEHHS TOPY-
LIeHb y BCTAHOBJIEHOMY MOPSAAKY, CKIAAAE
BUKJIIOUHO TIPUMYCOBe N030aBJIeHHS MpaBa
KOPHCTYBAHHS 3eMeJbHOIO MMITHKOI.

OkpeMo MOXHAa 3BEpPHYTHCb [0 CY-
JOBOI TIpakKTHKH. Tak, BepxoBuuit cyn
YKpalHu B cBoeMy pimenni Big 18 cepn-
ust 2010 poky y cnpaBi npo NpHNHHEHHS
MpaBa BJACHOCTI Ha 3eMeJbHY MilTHKY
y 3B'A3Ky i3 HEeBHKOPHCTAHHAM 1l 3a IIi-
JIBOBHM TpH3HAUeHHAM Ta HeyCyHeHHSIM
NopyLleHb 3eMeJIbHOrO 3aKoHoAaBeTBa (1.
a), 6) u. 1 cr. 43 3emeqbHOro Kojekcy)
MPAXOAUTh OO AaHAJOT{YHOrO BHUCHOBKY.
3a BKasaHUM pilleHHAM: <«//pedmemom
cnopy 8 uill cnpasgi € npumycose npii-
NUHEHHS Npasa 6AACHOCMI HA 3EeMAI0,
npome cm. 140 3K Yxpainu nHe mi-
cmumos maxux nidcmas, 4K Heyiivbose
BUKOPUCMAHHS 4l HeYyCyHeHHs dJony-
werux nopyuiens. I{i nopywenns 8i0-
nosidno do cm. 141 3K Yrkpainu € nio-
cmasamu auule 0Asl NPUNUHEHH npasa
KOPUCMYBAHHA 3eMEAbHOK OiAAHKON,
a o0coba B0A00L€ CRIPHOIO 3eMAeIO HA
nidcmasi depicaBrHo20 aKkma Ha Npaso
gaacrocmi Ha semaro. Tobmo surxopu-
CMAHHA 3eMEAbHOL OIAAHKI He 3a Ui-
ADOBUM NPUBHAUCHHAM MA HEYCYHEHH
donyiyenux nopyuiens moxce b6ymu nio-
CMABoO Adule 04 MPUMYCOBO20 NPU-
NUHEHH S NPABA KOPUCMYBAHH I 3eMeAb-
HOW OIAAHKOI0».

KpiM Toro, miaTBepMKeHHSM HaBefe-
HOI IO3ULI1 € TAKOX Te, IO Hi 3eMeJbHUU
KOZeKe, Hi clellianbHe 3aKOHOAABCTBO HE
BCTAHOBMIOIOTh TMPOLEAYPH MPUMYCOBO-
ro BigUy»KeHHsI TpaBa BJIACHOCTI 3a Taki
npaBonopyllenHs. B To# xe gac, ct. 144
3eMeqbHOTO KOAEKCY 3aKpilviie Aopa-
JOK NPUNUHEHHS NPABA KOPUCHYBAHH A
3emenvHuMiL QiAAHKAMIL, AKI BUKOpPU-
CMOBYIOMLCA 3 ROPYULCHHAM 38MEAbHO-
20 3aKoHO0asCmeq.

Amnasiz cymoBol TPaKTHKH TaKOMX IIiI-
TBePAXKYE BUCHOBOK LIOA0 HEMOMKJIHBOCTI
MIPAMYCOBOTO T030aBJAeHHS IpaBa BJac-
HOCTI Ha 3eMeJbHY MAIMAHKY 3a YMOBH
BIICYTHOCTI CIleliajJbHOrO MOPSAAKY, BCTa-
HOBJIEHOTO 3aKOHOM Ha TaKe TMPHMYCOBE
BinuyxeHHs. Tak, BepxoBuu# cyn Ykpai-
Hu y pimenni Big 7 xBitHa 2010 poky y
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crpaBi 3a mosoBoM Bogaoaumup-BoauH-
CbKOr0o MiXKpaHOHHOTO TIPOKypopa B iH-
Tepecax Bosaoaumup-BonmuHCbKOT MicbKoOl
pamgd Tpo TPUMYCOBe TPHIIHHEHHS Mpa-
Ba BJIACHOCTI Ha 3eMeJbHY AUIAHKY Y
3B'A3KYy 3 1l HeIllJIbOBHM BHKOPHCTAHHSM
3a3HAYMB, [0 BiACYTHICTb 3aKOHOIABYOTO
3aKkpilVIeHHs TOPSAKY MPHMYCOBOTO Bif-
YyKeHHSI [IpaBa BJACHOCTI Ha 3eMeJbHY
IIMSHKY YHEeMOXKJIHMBJIOE 3AIHCHEHHS Ta-
KOTO BiTuy»KeHHS.

[TigBoasuu BUCHOBKH IIOAO peadisaril
MoJ0KeHb KOHCTHTYLIT ¥ KpalH# Tpo TIPH-
MyCOBe Biguy»eHHSI 06'e¢KTiB NpHBaTHOI
BaacHocTi (B T. 4. 3eMeJbHHX JiSHOK)
BAPTO 3a3HAYUTH, IO B LIJIOMY, 3arajbHe
Ta creljajbHe 3aKOHOAABCTBO PO3LLIHPIOE
Ta JONOBHIOE NOCHIMKyBaHi HopMu KoH-
cTaTyuil Ykpaiwu. LluBinbHu#, 3emesb
HUH KOAeKCH Oibll AeTalbHO KOHKPETH-
3YOTb BiANOBiAHI KOHCTHTYIIHHI TiACTaBH
TIPAMYCOBOTO BiIUyXKeHHH, 3aKPiIVIIOTh
OCHOBHI TIOHATTSI Ta TPOLELypy TaKoro
BiqUyKeHHS.

TuM He MeHWI, aHAKi3 YHHHOTO 3aKO-
HOJABCTBA MOKasye, LIO iCHye Ile Oara-
TO TIOJIOXEHb Ta HOPM, AKi MOTPebyTh
YIOCKOHAJNEeHHs, OOMOBHEHHA Ta IIpH-
BeleHHS [0 Y3TOMKEHOCTI MiX cobotw
Ta [0 CTaHJapTiB IOPHAMYHOI TEeXHIKH,
30KpeMa: B KOOHOMY i3 HOCJIMKyBaHUX
HOPMATHBHO-TIPABOBUX aKTiB He € HasB-
HAM BHWYEPIHHH TMepesik KOHCTHTYIH-
HUX TACTaB MPUMYCOBOTO BimdyKeHHSH
MakHa; [IMBIBHAH KOAEKC B HOPMi I10J0
PeKBi3HIlil 3a3HaYae BigUyKeHHS B yMO-
BaX BOCHHOTO CTaHy, XO4a HOpPMaTHBHe
BU3HAUEHHS peKBisWIlil He mnepeadadae
TaKol YMOBH MJIf PEKBi3HWIUl SIK BOCHHHH
CTaH; HEOJHO3HAYHHM 23 TOUKH 30Dy poO-
3YMiHHS TIpaBOBOrO 3MIiCTy € HOBeJa
LlusinbHoro xogekey (u. 3 ct. 228) 1a crt.
208 TocmomapcbKoro KoOAeKCy; 3eMeb-
HUHH KOAEKC He 3as3Havyac cepell MOXKJIH-
BUX TI/CTaB BiAUyKeHHSA 3eMeJbHUX A5
HOK HAaCTaHHA YMOB HaA3BWYAWHOrO UH
BOEHHOTO CTaHy; GopmyawoBanHs cT. 143
3eMeJIbHOrO KOJAEKCY B acCleKTi MOMKJIH-
BOCTi MPUMYCOBOTO T036aBJIeHHS TIPaB Ha
3eMeJIbHI OiIAHKH, He KOHKPETH3YE, TKUX
caMe TIpaB Ta 3a AKHX TiACTaB MOXKHA
Mo36aBUTH BIACHUKA 3eMeJbHO! AiTSHKH,
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11O TNPHU3BOAHUTb A0 HEOJHO3HAYHOrO po-
3YMiHHS CyIaMH TMOJIOXKeHb Liel HOPMH.

KntouoBi cJjioBa: npuMycoBe Biauy-
JKeHHS, 3eMeJIbHI AITHKH, KOHCTHTYIiHHI
HOPMH, 3eMeJibHe 3aKOHOJABCTRBO.

Y ecmammi po3eailaiomocs NUmManH s
CMOCOBHO BIOOOPANCCHH A KOHCMUMYLi-
HUX NPURLCIB 000 NPUMYCOBO20 8i0UY-
MHCeHH S MAdHa 8 3aKoHnodascmsi YKpai-
HIL HQ ApuKAQdi 3emervHux JiAAHOK.

B cmamve paccmampusaiomca 80-
ApocsL  OMHOCUMEAbHO — OMPANCEHUA
KOHCMUMYUUOHHOIX — Npeonucanull o
NPUHYOUMEAbHOM  OMUYNCOCHIUL UMY~
ujecmea 8 saxowodamenavcmee YKpau-
HblL HQ ApUMepe 3eMeNbHbLX YuaCmKos.

The article examines with the issues
concerning conslitutional provisions
on expropriation of property in the
Ukrainian legislation on the example
of land plot.
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. IInxoH4,
acmipaHT Kadeapy LUUBIJIBHOTO TPOLEeCY
HauionaneHoro yHiBepentery «Onecbka I0pUIUMiHa akageMis»

BHU3HAYEHHS CTPOKIB AINIEJAIIHHOIO
OCKAP2KEHHA ¥ IIUBIJIbHOMY IIPOIIECI

KoHCTHTYIIHHE MpaBO Ha CYAOBHH 3a-
XHCT, 110 rapadToBaHe cT. 55 OcHOBHOrO
3aKOHY [epXKaBH, HAJeKHUTb 10 HeBiguy-
JKYBAHHUX Ta HENOPYLIHUX TIPaB JTOAAHH
i rpomaasguuna. Peadisalieto mpaBa oco-
O Ha CYAOBHH 3aXHCT € MOXJHBICTb
OCKapXKeHHST pillleHb Yy CyAax amneJsiii-
Hol iHCTaHIl. ¥ cBow 4epry sabesmeueH-
HS amessLiHHOrO OCKApMKeHHS pillleHHSA
cyny, Bigmoeimmo mo m. 8 4. 3 cr. 129
KoHcTHTYIIT YKpalHH, € OJHI€ 3 OCHOB-
HUX 3acajl CyIOUYHHCTBA.

JIas peasizallii MOXKJIMBOCTI 3BEPHYTH-
¢Sl 10 ameNALiHHOTO CyAy 3 anefsiliHHOIo
CKaprolo Ha pillieHHs Cyay Tepluol iHCTaH-
i1 HeoOXigHAa HAasBHICTb HHU3KH Tepeny-
MoB. Onniew 3 OCHOBHHUX 06 €KTHBHHUX
MepeiyMOB aNeNALiHHOTO OCKAPMKEHHS €
JOTPUMAaHHS CTPOKY Ha alessiliiHe ocKap-
JKeHHS pillleHb Cyay Tepiiol iHCTaHILI.

[IpaBo ameJsidHOrO OCKapMKeHHS,
YMOBH Ta TOPSAOK HOTo peaJdisallii e
MpeIMeTOM HAyKOBHUX HOCTIIXKeHb Ta-
kux BueHHX, 9K M. Doponin, Il. I'Bos-
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muk, JI. 'yae, K. I'ycapos, O. Hem sinoBa,
B. Komapos, B. Kpoitop, M. Jlycnenux,
P. Minuenko, O. Tpau, €. UepHyleHKo,
[1. UleBuyk Ta inmi. OnHak, He3BaKanYH
Ha AaKTHUBHI [OCHIIKEHHS anedasaLidHOro
TIPOBaPKEHHS Y [UBIIBHOMY CYJOUYHHCTBI
K BITUM3HIHUMH, TakK | 3apybixKHUMHA
BUEHHMH, Y TIPABOBIH JOKTPHHI, a TAKOXK Y
CyNOBiH MpaKTHIli, TpobaeMa 3aCTOCYBaH-
HS TpollecyaJbHUX HOPM, [0 BCTAHOBJIO-
I0Tb CTPOKH amessaliHHOro OCKapXKeHHS,
TIPOAOBKYE icHyBaTH. BigcyTHicTh equHo-
ro migxony, o o6yMOBJEHA HEONHO3HAY-
HUM TJAyMadeHHSM MPOLECYaJbHUX HOPM,
Mac HacJiJAKOM HeNOOAWHOKI BHIALKH
BHHHKHEHHS TOMHJOK Y BCTaHOBJEHHI
JaTH, 3 KOl BU3HAYAE€TbCA CTPOK OCKap-
JKeHHST pillleHHS CyAy, HOro TOHOBJIEHHS
Ta TIOBAXKHICTb MPUYHH AJS TaKOro IIo-
HOBJIEHHS, §IKi, HA »KaJb, He BigHAULIIH
Ge3zanepedyHOro BHPIlIEHHA H y 3B’ 3Ky
3 pedopMyBaHHSIM CYAOBOI CHCTEMH Ta
BHECEHHSIM CYTTEBHUX 3MiH A0 LUBIJBHOIO
MPOLleCyaJbHOrO 3aKOHOAABCTBA.
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