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JlucepTallii € KOMIIJIEKCHUM HayKOBUM JOCIHIDKCHHAM TEOPETHYHUX,
HOPMATUBHO-IIPABOBHX 1 OpraHi3aliifHUX 3acaj AepKaBHOTO MPUMYCY B CydacHId
IIPABOBIM MOMITUII YKpaTHH.

Y mepmoMy po3auii  PO3MNIIHYTO TEOPETUKO-METOMOJOTIUHI  OCHOBHU
JOCTIPKEHHSI JIEPKABHOTO MPUMYCY B KOHTEKCTI IPAaBOBOI MOJITHKU YKpaiHU;
BUCBITJICHO TUTaHHS BUHUKHEHHS Ta PO3BUTKY IOHATTS TPABOBOI MOJITHKH Y
nyoJiKaIisaX  JIOPEBOJIOLIMHUX, PaIIHChKMX, Ta CyYacHHUX YKpaiHCHKHX
HAyKOBIIIB; TIOKA3aHO, IO TMOHSATTSA MPaBOBOI TOJITUKKM BHUHUKJIO B paMKax
PUPOTHO-TIPABOBOTO MIAXOAY JO TIyMaueHHs TpaBa, Ta 3a3HAJIO BILUIMB
COLIOJIOTI MpaBa; MOKa3aHO POJIb YKPATHCHKUX JOPEBOJIOMINHUX JOCTIAHUKIB Y
dbopMyBaHHI KOHIIEMI{IT MPaBOBO1 MOJITUKHU Ta 3B’ SI30K IXHIX POOIT 3 TJI00aILHUMU
MIPABOBUMH JOCTIPKEHHSIMHU; BCTAHOBIICHO BIUTUB TICMXOJIOT1YHOT Teopii MmpaBa Ha
BUHUKHEHHS KOHIENIT PaBOBOI MOJIITHKH JE€PKABH.

OxapakTepu30BaHO pPAASHCHKI MIAXOAM IO JOCHTIDKEHHS TPaBOBO1
nomitukd. [lokazaHo, 1o y el mnepiojl KOHIEMLIS IPaBOBOI MOMITHKH JEp>KaBU
3a3Hajla CYTTE€BOTO BIUIMBY MO3UTUBICTCHKOTO YUYEHHSI IPO IMpaBo, M0 30araTuio
ySBJIGHHS TIpo Heil. PaasHChKUU MiAX1J BHUPI3HAETHCS HAIMIPHOIO €TaTHU3aIll€l0
(omepxaBieHHSIM) YSBIEHb NPO TMpaBoO 1 JepKaBy, MpH LbOMY JeprKaBa
po3risaanacs K BUKIIOYHHI MOHOIIONICT 3aCTOCYBAaHHS JIEP)KaBHOTO MPUMYCY B
CBOIM TPaBOBIM TOMITHIIl. AJie HampalloBaHHS I[bOT0 TEPioay JO3BOJIMIU
Cy4aCHHUM JIOCIITHUKaM cOpMYBaTH OLIbII KOMIUJICKCHE YSABIIEHHS PO MPABOBY
MOJIITUKY, IO BPaxOBY€ sIK HAIMpAIIOBaHHS JOPEBOJIOLINHUX, TaK PaIsHCHKHX

HOCTHiAHMKIB. Takok y TMepHioMy  pO3AUTT  PO3MNISIHYTO  MOHSTIHHUM,



METOJIOJIOTIYHUI Ta KaTeropiaJibHUW amapaT JOCHIDKEHHsS. 3I1HCHEHO aHawi3
TEOPETUYHUX MIAXOJIIB O TAKUX MOHATH: Jep>KaBHA MOJITHKA, MPaBOBa MOJITUKA
JepKaBH, JepKaBHUH npumyc. HamaHo BH3HA4YeHHS [Ep>KaBHOTO MPHUMYCY SIK
PI3HOBUAY COLIIAILHOTO MPUMYCY, IO 3A1MCHIOETHCS JEP>KABOIO Ta IPYHTYETHCS HA
MpaBi Ta BCTAHOBJICHIM 3aKOHOM MPOLEYPi.

VY npyromy po3niii po3KpUTO MOHSTTS JAEPKABHOI'O IMPUMYCY B MPaBOBIii
MOJIITHIN JIepKaBU. AHANI3YIOThCA KilbKa BH3HAYCHBb JIEPKABHOTO MPUMYCY,
HaJaHi B poOOTaxX paasgHCBKMX Ta YKpaiHChKUX JochiaHukiB. Hamano
XapaKTepUCTUKY JI€PKAaBHOTO MPUMYCY SK I1HCTPYMEHTY IIPABOBOI MOJITUKH
JIep’KaBy, BU3HAYEHO MOTr0 MiClle cepej IHIIMUX THCTPYMEHTIB IPABOBOI MOJITUKH
JiepKaBH, HABEJCHO CITiBBIIHOLICHHS KAaTeropii 1ep>KaBHOTO MPUMYCY 3 TAKHUMH 11
METOJIaMH, SK MepeKOHaHHsS 1 BuxoBaHHs. [loka3aHo 1HCTpyMEHTaJIbHY CYTHICThH
JIepKaBHOTO NPUMYCY, SIKHH HE MOXKE BBa)KATHCS CAMOIILIIO 1 3aBXKIU CIYTye
JOCSATHEHHIO IIiJIel JepKaBHOTO YMNPAaBJIiHHSA, 3aXUCTY JIEp’KaBH, a TAaKOX IpaB i
3aKOHHUX 1HTEPECIB TPOMA/ISH.

Y po6GoTi OOrpyHTOBAHO JYMKY PO HEOOXIIHICTH NMPUMATY MpaB JIFOIUHU
IpU 3aCTOCYBaHHI JAEPKABHOIO MPUMYCY SIK IHCTPYMEHTY MPaBOBOI MOJITHUKH.
3acTocyBaHHS NPUMYCY BHKIIOYHO Ha MiJACTaBi MpaBa B pamMKax HpoOILEIypH,
BCTAHOBJICHIN MpOLIECyaJbHUM 3aKOHOM, Ta 3 ypaxXyBaHHSIM I'YMaHICTUYHUX 3aCa
npaBa, JO3BOJSIE  BUKOPHUCTOBYBAaTH  JI€pP)KaBHUUM  NpPUMYyC  OOMEKEHO,
JOTPUMYIOUUCH MPHUHIIMIIIB PO3YMHOI JTOCTATHOCTI Ta ekoHomii perpecii. Takox
e J03BOJIAE BIAMEXKYBaTH ICP>KaBHUN NMPUMYC, SIKHH 3a CBOEI CYTHICTIO Mae
OyTH JETITUMHUM, BiJi HEMpaBOMIpHUX (OpPM AEpKABHOTO HACHIIBCTBA. XoOua
JiepKaBHE HACHIJILCTBO 1 Moke (OpMalIbHO TIPYHTYBAaTHCS Ha IIpaBi, OJHAaK
HEBIJNOBIIHICTh TAaKOrO IpaBa 3acajaM TyMaHi3My 1 3aXHCTy NpaB JIIOJWHU
IPU3BOAMTH 10 (DEHOMEHIB HEPaBOBOI'O 3aKOHY Ta HEMPaBOBOrO HacuibCcTBa. Ha
mijicraBl 1bOTO 3pOOJICHO BHUCHOBOK, IO XO4Ya MO3UTHUBICTCHKUN MOTJISA HA
Jep’KaBHUH TPUMYC MOXKE€ MaTH MICIE Ta BUKOPUCTOBYBATHUCA [UJIsI IOrO
JOCIIJIKeHHS, K KaTeropii mpaBoBOi IMOJIITUKU, NEpeBary Mpu BU3HAYEHHI TaKOi

HOJIITUKA CJIJ BiAJAaBaTH NPUPOJHOMY MOTJSAY HAa MPaBoO, SIKE I'PYHTYEThCS Ha



CIPaBEIJIMBOCTI. 3PEUITOI0, CIIPaBEIMBICTD JIEP>KaBHOTO MIPUMYCY BU3HAYa€ HOro
COPUMHATTA CyO’€KTaMU Ta JI03BOJISIE BHUKOPUCTOBYBAaTHM HOTO0 HaWOIbII
e(hEeKTHUBHO.

VY npyromy po3miii po3rNISHYTO 3alpOTIOHOBaHI B JiTepaTypi Kiacudikaii
3aXOJIIB JiepkaBHOro TmpuMycy. Ha miacraBl JOCHIIKEHUX JTOKTPUHAIBHUX
MIJXO0/I1B 3aMpOIIOHOBAHO KJIacH(iKaIlI0 3aX0/IiB JEP>KaBHOTO MPUMYCY: 3aX0JIH,
NOB’sI3aHH1 3 MPaBOMOPYIICHHSIMH (3aX0J BIAMOBIJAIBHOCTI) Ta HE IMOB’S3aHI 3
MPAaBOMOPYIICHHAMH  (TMPAaBOBIJHOBIIOBANIbHI,  MOMNEPEKYBallbH);  3aXO/aH
IpOLECyaJbHOTO 3a0e3MeueHHs; 3aX0/id, CIOPAMOBaHI Ha MIATPUMKY CYCHIIBHHX
notped; 3axoAM, COPSIMOBaHI HA MIATPUMKY (PYHKIIIOHYBaHHS JAepKaBU Ta ii
iHCTHTYTIB. P0o31i 3aBepIIyeThCsl BUSBICHHSIM MEX JICPKABHOTO MPUMYCY, SIK
PO3YMHHUX OOMEXKEHbB, SIKi JO3BOJIIIOTh 3aCTOCOBYBAaTH HMOTO y 3alpOorpaMOBaHHIA
3aKOHOAABIIEM CMOCiO. 30Kpema, WAEThCS MPO BU3HAYCHHS €IUHUX MOMKIMBHUX
dbopM JepKaBHOTO TIPUMYCY, YITKE BCTAHOBJICHHS OpPraHiB Ta MOCAJ0BHUX 0OCi0, 110
YIIOBHOBAXEHI 3M1MCHIOBAaTH JEpXKaBHUM  MPUMYC, HAsBHICTh BHYEPIHOIO
nepeniky (GopM MNPpUMYCOBHX 3axOJiB, YiTKI BHUMOTH JO MPOIECyalbHOTO
Oo(QOpMIICHHA JI€p)KaBHOTO TPUMYCY, 3aKpIIJICHHS TapaHTii OCKap>KEeHHs
HETMPaBOMIPHOTO MPUMYCY B aIMiHICTPATUBHOMY Ta CyJOBOMY TOPSAKY, & TAKOX
PO BIJMOBIAAIBHICT IMOCAJOBUX 0CI0, M0 MPUITYCKAIOTHCS HEMPaBOMIPHOTO
3aCTOCYBaHHS JIEPKABHOTO NPUMYCY. 3aCTOCYBaHHS JI€PKaBHOTO MPUMYCY Y
CYBOpPO BCTAQHOBJICHHX MEXKax JI03BOJISIE JOCATATH METH IPaBOBOi MOJITHKH
JIep’KaBU 111010 BPETYJIIOBAHHS CYCIUIBHUX BIIHOCHMH y YITKUX paMKax Ta y
BIJIMOBITHOCTI JI0 3acaj CIPaBEIIUBOCTI, TYMaHi3My, TOTPUMaHHS TIPaB 1 CBOOOT
JFOVHH.

Tperiit po3ain po6OTH MPUCBSIUYCHNUN HAIPSIMKAM 3aCTOCYBAaHHS JIEP>KaBHOTO
NpUMYCy B TMPABOBIA TMOMITHIN Jep>KaBU. 30KpeMa, PO3MIISIHYTO cHenudiky
3aCTOCYBaHHS JIEPKABHOTO MPUMYCY B aIMIHICTPATUBHO-IIPABOBIM MOJITHIII,
KPUMIHAIBbHO-NIPABOBIA MOJITUIIl Ta TPUBATHONPABOBIN MOJITHII YKpaiHu.
JlocnmipkeHHsT AepKaBHOTO MPHUMYCY y BIAMOBITHUX BHJAX IMPaBOBOI MOJITHKH

3MIIHCHEHO 3 MaTeplaIbHO-TPABOBOI Ta MPOIECYATHHO-TTPABOBOT TOYOK 30DY.



OOrpyHTOBaHO MOJIOKEHHS MPO 3arajibHy TEHICHIIIO YCIX BUIIB JEp:KaBHOT
IPAaBOBOI MOJITUKKA YKpaiHH y HAmpsMKY IX TyMaHi3allii, 10 MpPOSBISETHCA Y
JeKpuMiHajizamii (BiZIMOBa BiJI KPUMIHAJIBHOTO I€peCciiyBaHHs, MEPEBEICHHS
OKpPeMHX CKJIAJiB MPOTUNPABHUX MAisiHb 3  Kareropii  KpUMiHaJbHHUX
IpaBOMOPYIIEHb [0 KaTeropii aAMiHICTpaTUBHUX  IPaBONOPYIIEHb) Ta
JereHati3anii (3MEHIIeHHS MMOKapaHHs, 3aMiHa OUIbII TSHKKOTO MOKapaHHS MEHII
TsOKKUM). Taki 3MiHU TO3BOJISIIOTHh HE TIJIBKH 3a0€3MEUNTH TOTPUMAaHHS TIpaB ocio,
IO MiJAAI0ThCA TPUMYCY, ale i IMOKa3yloTh CBOIO €(EKTHBHICTh Yy HAIPIMKY
NiABUIICHHA €(QEKTUBHOCTI OOpPOTHOM 3  MPaBOMOPYIIEHHSMH, OCKLIbKU
3aCTOCYBaHHS MEHII TSDHKKUX TMOKapaHb JI03BOJSIE BUKOPHUCTOBYBATH CIPOIIEHI
OpoLeIypy, IO CHpPHUSE HEBIIBOPOTHOCTI MoOKapaHHSI. B sKocTi mnpukmagy
JOCTKEHO BrpoBakeHud y 2018 porl 1HCTUTYT KPUMIHAIBHUX MPOCTYIKIB.
OnHOYACHO 3 ITUM MOKA3aHO, 10 B OKPEMUX BUIAJAKaX IPaBOBa MMOMITHKA JepKaBU
3 MeTOoI0 OOpOTHOM 3 HOBUMH THUIAMHM KPHUMIHAJbHHUX IPABOMNOPYLIEHb MOXKE
pyxaTHCs y HalpsIMKy IIOCWJIEHHS NPUMYCOBHX 3axofiB. I[IpukimagoM I1b0ro
npollecy € KpuMiHallizalis AOMAIIHbOTO HACHJIbCTBA Ta BBEJIECHHS HOBOTO THUITY
IPUMYCOBHX 33aXO/JlIB Y BUTJISIA1 OOMEXYBaJIbHUX MPUITHCIB.

OxpeMo pO3TJISTHYTO OCOOJIMBOCTI AEPKABHOTO MPUMYCY B KPUMiIHAILHOMY
Ta aJMiHicTpaTUBHOMY mpolieci. [Ipu 1nboMmy 3’sICOBaHO, 110 YMHHI MPOLIECYalIbHI
KOJEKCH, OKpIM 0e3MocepeIHhO BU3HAUECHUX B HHUX 3aXO[IB MPUMYCY, BOJOIIOThH
TaKOXX TOMITHUM TIPUXOBAaHMM IPUMYCOBHM IIOTEHIIa]IOM, IO HAaAae Cyay
MOJKJIUBICTh CIIOHYKaTH CTOPOHM B KPHUMIHAJBHUX Ta aJAMIHICTPATUBHHUX
OPOBA/UKEHHAX JO0 [MPaBOMIPHOI TOBEIIHKM 4epe3 Takl I1HCTUTYTH, SK
IpoIecyayibHI CTPOKH, BIIMOBA B 3aJ0BOJICHHI BOYEBHIb HEOOIPYHTOBAHHX
M030BIB, 3a51B, CKapT, KJIOMOTaHb TOIIO.

Y nucepramiiiHOMy JOCHIJDKEHHI PO3KPUTO CHeludiKy Aep:KaBHOIO
IpUMyCy B IPUBATHOIPABOBINA MOMITHII JepxkaBu. [lokazaHo, 1m0 B MPHUBATHUX
IIPABOBIIHOCHHAX 1HINIATOPAMU MPUMYCOBOTO BIUIMBY, SIK MPaBUIIO, BUCTYIAIOThH

NpUBaTHI 0COOM, OJHAK peayibHe 3A1MCHEHHS HUMHU NPUMYCY MOXKJIMBE JIMILIE 32



ydacTi JepkaBH. TakuM YHMHOM, JOBEJIEHO ICHYBaHHS y IPUBAaTHOIPABOBUX
BIJIHOCHHAX 0COOJIMBHUX (HOPM IEPKABHOTO TIPUMYCY.

Kawo4yoBi cjioBa: mpaBoBa TOJITHKA JEp)KaBH, JEpKaBHUU TNPUMYC,
kiacudikaiis Iep>KaBHOTO MPUMYCY, Jep)KaBHa KPUMIHAJIBHO-IIPABOBA MOJITHKA,
JiepKaBHA aaMiHICTpAaTHMBHO-TIPABOBA TIOJITUKA, JepKaBHA IPUBATHOINPABOBA

MMOJIITHUKA.

SUMMARY
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The dissertation is a complex scientific research of theoretical, normative-
legal and organizational bases of state coercion as a category of legal policy of
Ukraine.

The first section considers the theoretical and methodological foundations of
the study of state coercion in the context of the legal policy of Ukraine. The
emergence and development of the concept of legal policy in the works of pre-
revolutionary, Soviet, and modern Ukrainian scholars can be traced. It is shown
that the concept of legal policy arose within the natural-legal approach to the study
of law, and was influenced by the sociology of law. The role of Ukrainian pre-
revolutionary researchers in the formation of the concept of legal policy and the
connection of their work with global legal research is shown. The influence of the
psychological theory of law on the emergence of the concept of state legal policy is
established.

The Soviet rmronapproaches to the study of legal policy are described. It is
shown that during this period the concept of state legal policy was significantly
influenced by the positivist doctrine of law, which enriched the idea of it. The

Soviet approach was characterized by excessive nationalization (nationalization) of



ideas about law and the state, and the state was seen as an exclusive monopoly on
the use of state coercion in its legal policy. However, the achievements of this
period have allowed modern researchers to form a more comprehensive view of
legal policy, taking into account the achievements of both pre-revolutionary and
Soviet researchers.

The first section provides a conceptual, methodological and categorical
apparatus of research. Theoretical approaches to such concepts as state policy, state
legal policy, state coercion are analyzed. The definition of state coercion as a kind
of social coercion carried out by the state and based on the law and the procedure
established by law.

The second section of the study reveals the concept of state coercion in the
legal policy of the state. Definitions of state coercion, data in the works of Soviet
and Ukrainian researchers are analyzed. The characteristic of state coercion as an
instrument of legal policy of the state is given, its place among other instruments of
state legal policy is determined, the correlation of the category of state coercion
with its methods such as persuasion and education is given. The instrumental
essence of state coercion is shown, which cannot be considered an end in itself,
and always serves to achieve the goals of public administration, protection of the
state, as well as the rights and legitimate interests of citizens.

The paper argues for the need for the primacy of human rights in the use of
state coercion as an instrument of legal policy. The use of coercion solely on the
basis of law, within the procedure established by procedural law and taking into
account the humanistic principles of law, allows the use of state coercion to a
limited extent, adhering to the principles of reasonable sufficiency and economy of
repression. It also makes it possible to distinguish state coercion, which in its
essence must be legitimate, from illegal forms of state violence. Although state
violence may be formally based on law, the inconsistency of such a right with the
principles of humanism and the protection of human rights leads to the phenomena
of illegal law and illegal violence. Based on this, it is concluded that although the

positivist view of state coercion can take place and be used for its study as a



category of legal policy, preference in defining such a policy should be given to the
natural view of law based on justice. Ultimately, the fairness of state coercion
determines its perception by the subjects, and allows it to be used most effectively.

In the second section, the classifications of measures of the state coercion
offered in the literature are considered. On the basis of the researched doctrinal
approaches the classification of measures of the state coercion on the measures
connected with offenses (measures of responsibility) and not connected with
offenses is offered, (restorative, preventive, measures of procedural maintenance,
the measures directed on support of public needs support for the functioning of the
state and its institutions.

The section concludes with the identification of the limits of state coercion
as reasonable restrictions that allow the application of state coercion in a manner
programmed by the legislator. In particular, it is a question of definition of the only
possible forms of state coercion, clear establishment of bodies and officials
authorized to carry out state coercion, existence of the exhaustive list of forms of
coercive measures, clear requirements to procedural registration of state coercion,
fixing of guarantees of appeal of illegal coercion in administrative and judicial
order, and the responsibility of officials who commit the misuse of state coercion.
The use of state coercion within strictly defined limits allows to achieve the goal of
state legal policy to regulate public relations within a clear framework, and in
accordance with the principles of justice, humanism, and respect for human rights
and freedoms.

The third section of the work is devoted to the areas of application of state
coercion in the legal policy of the state. In particular, state coercion in
administrative-legal policy, criminal-legal policy and private-legal policy of
Ukraine is studied. The study of state coercion in the relevant legal policies is
conducted both from a substantive and procedural point of view.

The provision on the general direction of state legal policies of Ukraine
towards humanization, which i1s manifested in decriminalization (refusal of

criminal prosecution, transfer of certain types of illegal acts from the category of



criminal offenses to the category of administrative offenses), and decriminalization
(reduction of punishment, replacement of a heavier punishment) ). This movement
not only ensures that the rights of coercive people are respected, but also shows its
effectiveness in improving the fight against crime, as the use of less severe
penalties allows for the use of simplified procedures, which contributes to the
inevitability of punishment. As an example, the institute of criminal offenses
introduced in 2018 is studied. At the same time, it is shown that in some cases the
state legal policy can move towards the strengthening of coercive measures in
order to combat new types of crimes. An example is the criminalization of
domestic violence and the introduction of a new type of coercive measures in the
form of restrictive regulations.

Peculiarities of state coercion in criminal and administrative proceedings are
considered separately. In particular, it turns out that the current procedural codes,
in addition to the coercive measures directly defined in them, also have a marked
latent coercive potential, providing the court with opportunities to encourage
parties in criminal and administrative proceedings to lawful conduct through such
institutions as procedural deadlines for, statements, complaints, petitions, etc.

The paper considers state coercion in the private law policy of the state. It is
shown that in private legal relations the initiators of coercive influence, as a rule,
are individuals, but the actual implementation of coercion by them is possible only
with the participation of the state. Thus, we should talk about the existence of
special forms of state coercion in private law relations.

Key words: state legal policy, state coercion, classification of state coercion,

state criminal law policy, state administrative law policy, state private law policy.
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