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3AT'AJIBHA XAPAKTEPUCTHUKA POBOTH

AKTyaJbHicTh Temu. JliGepamizaiiss JepKaBHO-NPABOBUX TIPOIIECIB B
VYkpaiHi 3yMOBHJIa ICTOTHI 3MIHM B XapaKTE€pPOBl BIUIMBY JAEpKaBU Ha CYCHUIbHI
BIIHOCUHU B YCiX c(epax cormianpbHOr0 OYTTS, IO Y CBOIO Yepry BUKIIUKAIO
HEOOX1THICTh JOKOPIHHOT 3MIHU 3aKOHOJABCTBA Ta IOPUIUYHOT JOKTPUHHU.

[TputinsaTTs ta BBeAeHHA B Aito 3 1 ciung 2004 p. IBOX TaKUX BaXKJIMBHX
HOPMATHBHUX akTiB, sk [{uBimbHWI Ta MutHmii xoaexkcu Ykpainm (mam — [IK
Yxpaian, MK Ykpaiau BiIIOBiTHO), CTAJIO MOYaTKOM HOBOTO €TaIly PO3BHUTKY HE
TUIBKU KOXKHOI OKpeMo cdepu iXHbOi Jii, a W KapJAMHAIBHO 3MIHHWJIO IIPaBOBE
pPEryJlOBaHHS BIJHOCHH, IO 3HAXOMASATHCS HAa MEPETHHI MUTHO-TIPABOBOI Ta
IIMBUTBHO-TIPABOBOT TUTOIIIHH.

IcHytoua Ha CHOTOAHI TEHJAEHIIA B3a€MOIHTETpallii MPUBATHOMPABOBHX Ta
myOJIIYHONPABOBHX Tally3ei HE MOIJIa HE MO3HAYUTUCS HA CTaHI MUTHOI CIIpaBU —
CKJIQ/IHO1, TUHAMIYHO1, 0aratorpaHHoi cepu KUTTEHISUIBHOCTI CyCHIbCTBA, sKa
OXOIUTIOE YMMaJIe KOJIO KOMITOHEHTIB, TTOB’SI3aHUX 3 TIEPEMIIIICHHSIM MaifHa depes
MUTHUN KOpJIOH YKkpainu. OCTaHHIM yacoMm JI0 i€l chepu BKIFOUAIOTHCS BCE HOBI
€JIEMEHTH, MPUPOJA SKUX BIIPIZHAETHCS B THX, IO B KJIACHYHOMY PO3YMiHHI
BBXKANUCA i NpUTaMaHHUMH. BignoBIAHO W MpaBOBE pEryJIIOBaHHS TaKHX
«HOBHX» BIJHOCMH Mae€ 3JIHCHIOBAaTHCA 3a JOINOMOTIOI0 ,HOBHX  3acoOIB,
HeBiIoMUX 1i panime. ,JlpuBaruzamis” MHUTHOI CHOpaBdU, W0 3HAYHO
aKkTuBi3yBajach 13 HaOyTTsM uyuHHOCTI MK Vkpainu, oco06auBO Ha04HO
MPOSIBIIETBCSL  Yepe3  IMOKBABJICHHS IPOIECY BIPOBAIHKCHHS JIOTOBIPHOTO
peryJatoBaHHs BIJHOCUH y c(epl MHUTHOI ClpaBH YKpaiHH, Yepe3 PO3LIMPEHHS
CIEKTpa IUBUILHO-TIPABOBUX JOTOBOPIB, 110 3a4iNal0Th IHTEPECH ii Cy0 €KTIB.

[losBa Takux MPAaBOBIAHOCHH, TPUPOAHO, 3YMOBIIOE HEOOXIIHICTh
TEOPETUYHOTO OCMMCIIEHHS iX 3MICTy, cnerudiku Ta xapaktepHux puc. llpu
IbOMY Ba)XJIMBOTO 3HAau€HHs Ha0yBae Ta OOCTaBMHA, IO MEXaHI3M peasizalii
JIOTOBIPHOTO PETYJIIOBAaHHS CYCIUIBHUX BIIHOCMH Yy MUTHIM CIIpaBi MOKHU IO HE
HaJIaroDKCHMM 1 He BIANPallbOBAaHUN 3 OTJISAY Ha HEIOCKOHAIICTh 3aKOHO/IaBCTBA
Ta TMOPIBHSHO HEBEJIMKY MPAKTHKY HOTO 3aCTOCYBaHHSI.

ToMmy mnuTaHHS HUBLIBHO-NPABOBHX JOTOBOPIB, IO YKJIAAarThea y cdepi
MHUTHOI CIIpaBU YKpaiHH, € aKTyaJbHUMHU 3 TEOPETHYHOI Ta MPAKTHYHOI TOUYOK
30py, a TOMY € YCi IIJICTaBU JUIS CIEHMIIbHOTO JIOCTIKEHHS I1i€l mpobiieMu Ha
0a3l 4K UMBUIBHO-IPABOBUX HOPM 1 3A00YTKIB BITYM3HSHOI Ta 3apyOIKHOT
IUBUTICTUKH, TaK 1 MOJOKEHh YUHHOTO MUTHOTO 3aKOHOJIaBCTBA Y KpaiHHU.

Crning 3a3HauMTH, 0 Yy BITYU3HSHIN JTEpaTypl Malld MICIE JOCIHIJKEHHS
OKpPEMHUX AaCIEKTIB iSILHOCTI Cy0’€KTIB MHUTHOI CIpaBU, a TaKOX JIOTOBIPHHX
BiTHOCHH y mii cdepi (HaykoBuit nopooOok 1.O. bonmapenko, B.A. BacuibeBoi,
H.C. 3onotHikoBoi, O.A. Jlanko, O.B. JlutBunosa, B.B. Haymenka, 1.I. CBiTnak Ta
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in.). Ilpore y komHiii i3 mpaip 3raJlaHUX aBTOPIB HE PO3TIISAAIUCS CIEIiaIbHO
NUTAaHHS T[PaBOBOI  XapaKTEPUCTUKU IMBUIBHO-TIPABOBUX  JIOTOBOPIB, IO
YKJIaJal0ThCs Y chepi MUTHOT CIipaBU Y KpaiHHU.

3’830k po0OTM 3 HAYKOBMMH NpPOrpaMaMi, IUIAHAMH, TeMaMM.
Jlucepraiito BHMKOHAHO BIANOBIAHO JO HampsMKy JAociikeHb Opechbkoi
HaIllOHAJIbHOI IOpUIUYHOI akajaemii ,[IIpaBoBi mpoOieMu CTaHOBJEHHS Ta
PO3BUTKY cydacHOi ykpaiHcbkoi aepxkaBu 2001 — 2005 poku (nepskaBHHIMA
peectpamiitauii Homep 0101U001195).

Mera i 3aga4i gocaimkenHs. MeToro AUCEPTAMIHOTO TOCTIKCHHSI € aHAITI3
MBUILHO-TIPABOBUX JIOTOBOPIB, 10 YKIAAAIOTHCA MK Cy0’€KTaMH MUTHOI CIIpaBU
VYkpainu juis peanmizailii HIMH CBOIX MpaB Ta 3aKOHHUX IHTEPECIB y I raiysi,
BCTAHOBJICHHS CIIEIU(IKA TaKUX JOTOBOPIB, 00YMOBIIEHOI MMyOIIYHUM XapaKTepOM
chepu iX 3acTOCyBaHHS, BH3HAYCHHS CITIBBIJHOIICHHS JOTOBIPHOTO Ta
HOPMATUBHOTO PETYJIIOBAHHS IMBIILHO-NPABOBUX BIJHOCHH, IO BUHUKAIOTH Y
cdepi MUTHOT CTIpaBy.

JUiss  mocsTHEHHST 3a3HaueHOl METH OCHOBHY YyBary Oyno MpHUIIEHO
BUPIIIECHHIO TaKKUX 3a]1ay:

JTOCITIDKEHHST POJIl LHMBIIBHO-TIPABOBUX HOPM Yy PETYJIIOBAaHHI CYCHIJIBHUX
BITHOCHH, 1110 BUHUKAIOTH y c(pepi MUTHOI CITpaBH;

OKpECNICHHSI KOJIa [MBUIBHO-TIPABOBUX JOTOBOPIB, MI0  YKJIQJalOThCS
cy0’€KTaMM MHUTHOI CNpaBH, Ta y3arajibHEHHS YMHHHKIB, 1110 OOYMOBIIIOIOTH
cnenu@iky ux JO0TOBOPIB;

UMBUIBHO-TIPABOBA XapaKTEPUCTUKA KOXKHOTO 3 BHUIIB JOrOBOPIB, IO
3aCTOCOBYIOTBCS Yy Tally3l MHUTHOI CHpaBH YKpaiHW, 3 ypaxXyBaHHSIM BHUMOT Ta
00MEKeHb, BCTAHOBJIEHUX aKTaMU MUTHOTO 3aKOHOJIaBCTBa Y KpaiHH,

aHaji3 Ta OIllHKa IMBUIBHOTO 1 MHUTHOTO 3aKOHOJABCTBA 3 TMUTaHb
PETyIIOBaHHS BiJHOCHH, [0 BUHUKAIOTH y 3B’S3KY 3 YKJIAJCHHSIM Ta BUKOHAHHSIM
BIIMOBIAHUX 1UBUIBHO-TIPABOBUX JIOTOBOPIB, JOCHIIPKEHHSI BIUIUBY MOJIOKEHb
aKTIB MUTHOT'O 3aKOHOJABCTBA Ha IX 3MICT;

BUPOOJICHHST ~KOHKPETHUX HAyKOBO OOIPYHTOBAaHMX IMPOMO3MUINN  Ta
pEeKOMEHAIlIi, CHOPAMOBAaHUX Ha BIOCKOHAJIICHHS IMBIIBHOTO Ta MHTHOTO
3aKOHOJIABCTBA, 1110 PETYJIIO€ 3a3HAYEH1 BIIHOCUHHU.

06 ’exmom 0ocniddcenHs € MABIILHO-TIPABOBI BIIHOCHHHU, 110 BUHUKAIOTh MK
cy0’eKTaMM MHTHOI CHpaBu YKpaiHM 0Opu peamizaiii HUMH TMependadeHnx
MUTHO-TIPABOBUMHM HOpPMaMHM IpaB Ta 3aKOHHMX 1HTEpECIB Ha MiACTaBl
BIJIMOBIAHUX IIUBUILHO-TIPABOBUX JIOTOBOPIB.

Ilpeomemom oOocniddcennss € CYKYNHICTh ITUBUIBHO-TIPABOBUX Ta MHUT-
HO-TIPABOBUX HOPM, 110 PETYJIOITh CYyCHIbHI BIIHOCHHU 3 MPUBOAY YKJIAJIEHHS
Ta BUKOHAaHHS LMBUIBHO-TIPABOBUX JIOTOBOPIB Cy0’€KTaMM MHTHOI CIIpaBU
Ykpainu.
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Memoou  odocnioxcenns. MeTONONOTIYHOIO OCHOBOIO  JHCEpTAIiifHOTO
JOCITIKEHHS € 3arajJJbHOHAYKOBHUH J1aJISKTUIHUN METOJI, a TAKOXK TaKl CHeIlalibHi
HAyKOBl MeTOau, SK (GOpPMaIbHO-IOPUINYHUN, ICTOPUYHUN, TOPIBHSIb-
HO-TIPABOBUN, CHCTEMHO-CTPYKTYPHHM.

JlianexkTuyHUl MeTOA TIi3HAHHS, SKUH 3aCTOCOBYBaBCS Ha BCIX eTamax
JOCIIIJIKEHHS, JI03BOJIMB PO3IJISHYTH JOTOBIPHI BIIHOCHHHU, 110 BHUHUKAIOTH B
paMKax MHTHOI chnpaBu VYKpaiHM, y iX JAWHAMIII Ta B3a€EMO3B’SI3KY IIHUBIJIb-
HO-TIPABOBHX Ta MHTHO-TIPABOBUX AaCMEKTIB, BUSBUTH YyCTAJICHI HAMPSIMKH Ta
3aKOHOMIPHOCTI iX PO3BHUTKY.

Jlist ananizy Ta 3’sCyBaHHS 3MICTY UMCIJIEHHHUX MOJIOXKEHb aKTIB IIUBLIHLHOTO
Ta MUTHOTO 3aKOHOJABCTBA, IO BCTAHOBIIOIOTH OCOOJMBOCTI OKPEMHX BHUJIIB
UBIJILHO-TIPABOBUX JIOTOBOPIB, SIKI MOXYTh YKJIAJaTUCS CyO €KTaMHU MHTHOI
crpaBu YKpaiHu, 3aCTOCOBYBABCS (POPMATBbHO-IOPUINIHUI METOI.

3a 10MOMOro10 1ICTOPUYHOIO METOAY IMi3HABAIUCS MEPEIYMOBH CTAHOBIICHHS
Ta PO3BUTKY CY4YacHOi CHCTEMH JOTOBIPHHMX BIJHOCHH Y BITYM3HSHIA MUTHIN
CTpaBi.

BuxopuctanHs MOPIBHSUIBHO-TIPABOBOTO METOJY Jajo 3MOTYy 3A1HCHUTH
MOPIBHSIHHS 3arajlbHUX TOJIOKEHb aKTIB 3aKOHOJABCTBA IMPO LMBIIHHO-TIPABOBI
JIOTOBOPH 31 CIEIIaTbHUMH MTOJI0KEHHSIMH, 110 BCTAHOBIIOIOTH OCOOJIMBOCTI TAKUX
JIOTOBOPIB y cepi MUTHOI CpaBU YKpaiHU, a TaKOXK MOPIBHAHHS MiIXOIB JO
BUPILIECHHS [[HOTO MUTAHHS y 3aKOHO/IABCTBAX 1HIIMX KPaiH.

Meron CUCTEMHO-CTPYKTYPHOTO aHalli3y JI03BOJIMB BHU3HAYWUTU  MICIIE
UBIJIFHO-TIPABOBUX HOPM Y PEryJlOBaHHI BITHOCHMH y cdepli MHUTHOI CHpaBU
Ykpainu.

TeopeTHYHOI0 OCHOBOKO JOCIHIDKEHHS CTAJIM TMpalll TaKWX BITYM3HSHUX 1
3apyO1KHMX IUBUIICTIB Ta TeopeTukiB mpara, sk C.C. Anekcees, J[.B. boOpoga,
M.I. bpariacekuii, C.H. bparycs, B.A. BacunnseBa, B.B. BirpsaHcekuii,
O.B. [Izepa, A.C. Hosrept, O.C. lodde, A.FO. Kabankin, O.0. KpacaBunkos,
H.C. Ky3uenosa, A.B. JIyus, B.B. JIyus, M.H. Mapuenxo, 1.0. ITokpoBcbKHii,
I1.M. Pabinosuu, H.O. CaniaxmeroBa, M.M. CibinroB, 1.B. Cnacubo-®dareeBa,
P.O. Credanuyk, €.0. Xapurono, O.I. XapurtonoBa, A.M. IlleBuenko,
[.®. Ilepmeneuu, P.b. Illumka, B.®. SkoBneB Ta iH., a TakoX HayKOBI
3100yTKM Takux (HaxiBIIB y Tamy3l mMuTHoro mnpama, sk O.Il. I'peGenbpHuK,
€.B. Jlonin, B.I'. JIparanos, C.B. Kisanos, b.A. Kopmuu, A.®. Hoszmpaues,
C.C. Tepemienko Ta iH.

EmnipyynuM  miArpyHTSIM  JOCHIPKEHHS  CIY>KWJIM  TIOJIOKEHHS — aKTIB
[MBUIBHOTO Ta MUTHOT'O 3aKOHOJIaBCTBA YKpAiHU Ta 3apyODKHUX KpaiH, MpaKTHKa
iX 3aCTOCYBaHHSI.

HaykoBa HoBHM3Ha ojep:kaHux pe3yiabTaTiB. [lucepramis € nepmum
KOMITJIEKCHAM  JIOCJI/DKCHHSIM CHUCTEMHU ITMBUIBHO-TIPABOBUX JIOTOBOPIB, IO
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yKJIaJaloThes Y cpepl MUTHOT cipaBu YKpaiHH, Y €AHOCTI HUBLUILHO-IIPABOBOTO Ta
MUTHO-TIPaBOBOT'O ACTIEKTIB.

B nucepraniitHoMy AOCHIPKEHH] 31MCHEHO CrpoOy chOpMyIOBaTH HHU3KY
MOJIO’KEHb CTOCOBHO OadeHHsI mpoOjeM (QOpMyBaHHS Ta PO3BUTKY JTOTOBIPHHX
BITHOCMH MDK Yy4YaCHMKaMHM MHTHOI CHpaBU YKpaiHu, SKI BpaxoByBajiu Ou
CyyaCHHMH CTaH BITYM3HSHOTO UMBUIBHOTO 3aKOHOJABCTBA Ta JOCSTHEHHS
[UBLUTICTUYHOT JYMKH, @ TAaKOK OCTaHHI TEHACHI[T MUTHO-TIPABOBOT A1HCHOCTI.

Ha migcraBi opepkaHuMX y  Mpoleci  JOCHIPKEHHS  pe3yJbTaTiB
c(OpMyJIbOBAaHO OCHOBHI TMOJIO)KCHHS, SIKUM MpPHUTAMaHHI €JIEMEHTH HayKOBOI
HOBU3HH 1 SIKI BUHOCATHCS HAa 3aXHCT:

ynepuie:

OOTPYHTOBYETHCSI BUCHOBOK IIPO Te€, 1110, HE3BAXKAIOUX Ha MyOIYHICTh cepu
MUTHOI CHpaBu YKpaiHH, MPUTAMaHHICTh il CyOOpAMHALIWHUX BITHOCHH, BOHA
OXOIUTIOE 3HAYHUM TUIACT CYCHUIBHUX BIJHOCHH IMBUIBHO-TIPABOBOTO XapakTepy,
10 BUHUKAIOTh MIX 1i Cy0’€KTaMu Ha MiJACTaBl BIAMOBIAHUX HUBUIFHO-TIPABOBUX
noroBopiB. JlOBOAMTHCSA, MIO AOTOBIpHE PETYTIOBAHHA TaKUX BITHOCHH, SIKE
3aCHOBaHE Ha NPHUHIIMIIOBI JHWCIO3WTUBHOCTI, € HaledeKTUBHINOWw (opMoro
BIUIMBY HA TMOBEMIHKY CYyO’€KTIB MHTHOI CHOpaBuW YKpaiHU 3aBIsSKU HAsBHIN
MOXJIMBOCTI OOpaHHS HUMH YMOB Ta CIOCOO0IB peaiizailii CBOiX MOBHOBaXXEHb,
nepeadayeHux 3aKOHOIaBCTBOM;

BU3HAYEHO KOJO IHMBUIBHO-NPABOBUX JOTOBOPIB, YKIAJIEHHS SAKUX €
M1JICTABOIO MPOBAKEHHS MPOdECiifHOI MISITBHOCTI Cy0’€KTIB MUTHOI CHIpaBH, sKa
CIpsIMOBaHa Ha peali3alilo OKpEeMHUX CKJIAJOBUX MUTHOI CIpaBU YKpaiHM, TaKUX
SIK MUTHUH KOHTPOJIb, MUTHE O(DOPMIICHHS, MUTHHH PEKUM;

BUSBJICHO Ta Yy3arajJlbHEHO YHHHHUKH, 0 OOYMOBIIOIOTH CHEIU(IKy BCiX
JIOTOBIPHUX BIJHOCMH y cdepl MUTHOI cHpaBd YKpaiHH, TOB’s3aHy 3
OCOONMBOCTSIMU ~ iX  CyO’€KTHOrO  CKJIaay, JAC€TaJlbHUM  HOPMAaTUBHUM
BPETYJIIOBAHHSAM OKPEMUX €JIEMEHTIB LIUX BIJIHOCUH, KOPCTKUM KOHTPOJIEM 3 OOKY
MUTHHUX OPTaHiB 3a YKJIAJCHHSIM Ta BUKOHAHHSM JIaHUX JIOTOBOPIB;

BHUCYHYTO TE€3y IPO IUBUIBHO-TIPABOBUHN XapaKTep BIIHOCHH, III0 BUHUKAIOTh
y 3B’SI3Ky 3 HaJaHHSM TOCIYT 3 OXOPOHHU Ta CYNPOBOKEHHS MUTHHUMH OpraHaMH
TOBApIB, 110 3HAXOASATHCA MiJ MUTHUM KOHTPOJIEM Ta MEPEMIIIYIOThCS TEPUTOPIEIO
Ykpainu;

OOTPYHTOBYETHCS MPOIO3HUIIIS 110,10 BHeCeHHs 3MiH 10 cT. 978 1IK VYkpainu,
BI/IMOBIJHO JI0 SIKUX CKAacOBYBaJIHCSi O 0OMeXeHHs KoJjia Cy0’€KTiB, SIKI HaatOTh
OXOpPOHHI MOCIYTH, CTATYyCOM MIANPHEMIIS], BUKIIOUagacs 0 BUMOTa Mpo MOPSIOK
MIOMICSYHOI BHUIUIATH TUIATHI, fKa caMa Mo coli mepemdadae TOBrOTPUBAIICTH
TEpPMIiHY JIii IOTOBOPY, 3BY)KYIOUH IIPH IIbOMY TIpaBa CTOPIH;

JTOBOAUTHCA JIOLIIBHICTh 3MIHHM JOTOBIPHUX 3acaj JisJIbHOCTI TaKOTo
cy0’€KTa MUTHOI CHpPaBH, IK MUTHHUI MEPEBI3HUK, Y 3B SA3KY 3 UUM MPOMOHYETHCS



Ha piBHI MK VYkpainu 3akpinuTH MOJOXKEHHS MpO T€, M0 BIIHOCHHU MHTHOTO
NEepeBI3HUKA 3 BIIACHUKOM TOBApIB BU3HAYAIOTHCS JIOTOBOPOM TPAHCIOPTHOIO
EKCTIeAUPYBaHHS, OCKUIBKM BIH HAWOUIBII TMOBHO BIANOBIZAE crienuiI
JiSUTBHOCTI IIbOTO Cy0’€KTa Ta Bi1oOpaxkae xapakTep 1 3MICT Horo Jii;

VOOCKOHAIEHO.

NOHATIMHUIN amapaT 13 Ii€i npoOJeMaTUKH, y TOMY YHCII 3alporOHOBAaHO
aBTOPCBKY Je(iHIII0 «MUTHUM TMOCEPEIHUK», OOIPYHTOBAHO HEOOXIIHICTh
BHECCHHSI 3MiH JI0 3aKOHOJIAaBUMX BU3HAYCHHb MOHITH MUTHOTO OpOKEepa, MUTHOTO
NepEeBI3HUKA Ta MMiAMPUEMCTBA, 1m0 MICTAThC B MK Ykpainu, BUCYHYTO Te3y TPO
JOIIJILHICTh 3aKOHOIaBYOT0 3akpiruieHHs Ha piBHI LIK Ykpainu moHsTTS mociyry;

Te3y IIOJAO0  HEOOXITHOCTI  MIJBHUINCHHS  €(PEKTUBHOCTI  IPaABOBOIO
peryNtoBaHHs KOHCUTHALIMHUX BIJIHOCHH, 30KpeMa OOIPYHTOBAHO OIUIbHICTDH
nonoBHeHHS LIK Ykpainu B okpeMiii 171aBi CTaTTAMU, IPUCBSIUEHUMHU BU3HAUEHHIO
MOHATTS Ta YMOB JIOTOBOPY KOHCHTHAIIli, OCKUIBKH 1€ JOTOBIP € CaMOCTIHHUM
BUJIOM JIOTOBIPHHUX 3000B’s13aHb, Ma€ 0araTo BIAMIHHOCTEW Ta crenu(pidyHUX pUC,
HE IPUTAMaHHUX 1HIIIAM JOTOBOpPaM, 30KpeMa, KOMICIHHOMY JJOTOBODY;

HAOYIU NOOANBLULO2O PO3BUMKY:

Te3a Mpo crheuudiky ITOTOBIPHUX BIIHOCHMH y cdepl MHUTHOI CIIpaBH,
y4aCHUKAMHU SIKMX € MHTHI OpraH# — IOPUANYHI 0co0u myOIIYHOTO MpaBa, HalIeHl
BJIAJHUMHU TOBHOBAKXEHHSMH, Ta HEOOXITHICTh 3alpOBAPKCHHS MEXaHI3MY
3a0€3MeUeHHS TIpaB 1 3aKOHHUX IHTEPECIB iXHIX KOHTPAreHTIB 3a BIAMOBITHUMH
JIOTOBOPAMH;

MOJIOKEHHS MPO HEOOXIHICTh MPUBEACHHS Y BIAMOBIAHICTG A0 YMHHUX [[K
Vkpainm Ta MK VYkpaiHu axkTiB MHUTHOTO 3aKOHOAABCTBA, MPUCBIYECHHUX
PEryJIIOBaHHIO MTOCEPETHUIIBKOT TISIBHOCTI MUTHOTO OpoKepa.

IIpakTuyHe 3HAaYeHHs ojep:kaHux pe3yabtatiB. CdopmynboBaHi B
JUCEePTaLlil BUCHOBKH, IPOMO3UILIT Ta AePIHILII MOXYTbh OyTH BUKOPUCTAHI:

y HayKOBO-AOCHIAHIA cdepl i CHpUSHHS NOJAIBLIINA  po3poOii
po0eMaTHKU JOTOBIPHUX BIAHOCHH B paMKaxX MUTHOI CIIpaBu Y KpaiHu;

y cdepl mpaBOTBOPUOCTI — B MPOIECI YJAOCKOHAJICHHS  IMBUIBHOTO Ta
MUTHOTO 3aKOHOJIaBCTBA, 30KpeMa IMpU po3poOIll 3MiH Ta JOMOBHEHb JO
[uBinbHOro Ta MUTHOrO KOJEKCIB YKpaiHM, 1HIIMX 3aKOHIB, a TaKOX HU3KHU
Mi3aKOHHUX AaKTIB, 1[0 PETYJIOITh MISUIbHICTh OKPEMHUX CYO’€KTIB JIOTOBIPHHUX
BIJTHOCUH Y MUTHIH cripaBi Y Kpainu;

y HaBYAJIbHO-METOJMWYHIA poOOTI — TMpU MIATOTOBII HABYAJIBHOI Ta
HaBYAJIbHO-METOJIMYHOI JITepaTypu 3 IUCHUILIH ,,MutHe mnpaso”, ,lluBuibHE
paBo’’ Ta CIEUKYpCy ,,llMBIIbHO-TIPaBOB1 IOTOBOPH B MUTHIHN cIipaBi YKpaiHu'.

Ocobuctuii BHecok 3100yBaua. [luceprariiiina po0OoTa € pe3yJibTaToM
CaMOCTITHOTO ~HayKoBOro mnomyky aBtopa. C@opMynboBaHl MOJOXKEHHS,
y3arajibHEHHS, OLIHKH, BUCHOBKH, PEKOMEHJAIlll Ta MPOMO3HIi OOIPYHTOBaHI
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JUCepTaHTOM Ha MiACTaBl OCOOMCTUX HAYKOBUX JOCIIKEeHb. Inei Ta po3podkw,
no Hanexarb €.B. JloJiHy, y CHiBaBTOPCTBI 3 SKUM OyJI0 MiATOTOBJEHO TE3U
JIOTIOB1/I1 HAYKOBO-TIPAKTUYHOT KOH(PEpEeHIIii, y AucepTaliii He BAKOPUCTOBYBAJIHCS.

Amnpodanis pe3yibraTtiB auceprauii. OCHOBHI MOJIOXKEHHS, Pe3yJIbTaTH Ta
BUCHOBKM JHMCEPTAIIfHOTO JOCHIIPKEHHS OOrOBOPIOBANUCS Ha 3aciIaHHSIX
Kadeapy MMBUIBHOTO TpaBa 1 Kadeapu MOpPChKOro Ta MUTHOTO mpaBa OjechKoi
HalllOHAJIbHOT  opuanyHOi  akajgemii. Okpemi  pe3yJdbTaTH  JOCHIIKCHHS
nomnoBinanucs Takox Ha 8- (60-i1) 3BiTHIN HaykoBii KoH(pepeHii mpodecopch-
KO-BUKJIAIalbKOTO 1 acmipaHTChKOTO cKiaay OjechKoi HAIlOHATBHOI FOPHINYHOI
akagemii (22-23 xBitHs 2005 p., M. Opneca), HAYKOBO-IPAKTUYHIA KOH(EpEeHIIiT
,1Ipo0JieMu TpaBOBOro 3a0€3MEeUCHHS MiAITPUEMHHUIIBKOI AiSJILHOCTI, OB’ SI3aHOT 3
mopeM” (17 6epesns 2006 p., M. Oneca), 9-it (61-i1) 3BiTHIN HAyKOBIH KOH(EpPEHIIii
poecopChKO-BUKIIAIAIBKOTO 1 aCMipaHTChKOTO ckiany Onechbkoi HaIllOHAIBHOT
Iopuan4HOi akaaemii (26 keitas 2006 p., M. Oxeca).

IMy6aixanii. OcCHOBHI TeOpeTUYHI Ta MPAKTUYHI PE3yNbTaTH AUCEPTALIITHOTO
JOCTIPKEHHSI BUKJIAJEHO B 6 OJHOOCIOHHMX CTAaTTSAX, SIKI MICTATBHCS Y HAyKOBHUX
(daxoBUX BUAAHHSIX, IO BXOSATH J0 Mepeniky, 3aTBepmkeHoro BAK Ykpainu, Ta B
Te3aXx JIOMOB1/Il Ha HAYKOBO-TIPAKTUYHIN KOH(DEPEeHIIIi.

Crpykrypa auceprauii. CTpykTypa poboTH BimoOpaxae METy Ta 3aBIAHHS
HAYKOBOTO JOCHiKeHHs. JlucepTarisi CKiamaeTbCsi 31 BCTyMy, 3 PO3ALIIB,
9 migpo3ainaiB, BUCHOBKIB, CHUCKY BHUKOPHCTaHUX JDKepesd. 3araJbHuUM oO0csr
nucepranii ckiagae 194 cropinku, 13 HMX 175 CTOPIHOK OCHOBHOTO TEKCTY.
Crrucox BUKOPHUCTAHUX JKepes cTaHOBUThH 205 HaliMeHyBaHb.

OCHOBHMUM 3MICT POBOTH

Y  Berymi  OOTpYHTOBYETBHCS ~ aKTyaldbHICTb  TEMH  JIOCIIIKCHHSI,
BUCBITIIIOIOTBCS ~CTYIIHb BHBYEHHA TEMH, 3B’SI30K pOOOTH 3 HAYKOBUMHU
nporpaMamMu, HaJae€TbCd XapakTepUCTHKa 1ii 00’e€KkTa, TpeAMeTa, METH,
BU3HAYAIOTHCS 3ajadi, apryMEHTYEThCS HayKOoBa HOBH3HA Ta PO3KPUBAETHCA
OpakTHYHE 3HAYeHHS poOOTH, HABOAWUTHCA 1HQOpMAIlS MO0 ampoOarrii
OTPUMaHUX PE3yJIbTATIB.

Po3ain nepummii ,,Posib HOpM HMBLIBHOTO MPaBa y peryJl0BaHHI BIAHOCUH
y cdepi MuTHOI cnpaBH YKpaiHW~’ CKIAJA€TbC 3 TPbOX MIAPO3IUIB 1
MPUCBSIYCHUN JOCIIIKEHHIO 3HAYCHHS Ta MICHS IHMBIILHO-TIPABOBUX HOPM Y
CHUCTeMI MHUTHOTO TpaBa SK TMPaBOBOI Taily3l KOMIUIEKCHOTO XapakTepy, IO
PEryJtoe CyCIuIbHI BITHOCUHH Y c(epl MUTHOT CIIpaBu Y KpaiHu.

Y  nmiopo3zoini 1.1. ,,Cniegionowenna 2any3i yYuginbHO20 npasa 3
MUMHO-NPABOBOIO 2aJ1y3310” PO3TIIAAIOTHCS OCHOBHI 3acaiyd 3B 3Ky MK TaKUMHU
ramy3siMu, SIK MUTHE Ta IUBLIbHE MpaBO. 3BEPTAEThCS yBara Ha Te, L0 MHTHE



9

paBO SK KOMIUIEKCHA Tally3b MpaBa IIMPOKO BHKOPHUCTOBYE IMBIIHLHO-PABOBI
HOpPMHM, TPUHIMUIMN IUBUIBHOTO TIpaBa Ta I[MUBUILHO-TIPABOBUM METOJ A
peryJIroBaHHS MEBHO1 KaTeropii CyCHiJIbHUX BITHOCHH Y cdepl MUTHOI CIIpaBH, 110
BXOJISITh 10 TIPeaMeETa MOro MPaBOBOTO PETYITIOBAHHS.

3po0aeHO BHCHOBOK, IO OCHOBHI TOYKH 3ITKHEHHS MDK Taly3siMH
[MBUILHOTO Ta MUTHOTO TIpaBa MOJISITAIOTh y PETyJIOBAaHHI JOTOBIPHUX BIJHOCHUH
MDK Cy0’€KTaMM MHUTHOI CIpaBM MpU peaii3allli HUIMH CBOiX IMpaB Ta 3aKOHHHUX
iHTepeciB. Taki BITHOCMHU MiAMANalOTh IMiJA MOABIAHE PETyTIOBAHHSA — IUBLIH-
HO-TIpaBOBE Ta MUTHO-TIpaBoBe. Lle, 3 oAHOr0 OOKY, J03BOJIsIE HAAATH CYyO’ €KTaM
MUTHOTO IpaBa OIbII IIMPOKUX MOMIJIMBOCTEW Uil peanizalii CBOiX IpaB Ta
1HTEepeCiB, YPI3HOMAHITHUTH 3acO0M Takoi peajizallli, a 3 1HIIOTO — IPUMYIIYE
JSATH W OOMpaTh MOJENb CBO€I MOBEIIHKM y BCTAHOBJICHHUX 3aKOHOIABCTBOM
MeXKax, BHXIJ 3a fKI € HENPUIYCTUMUM 1 TATHE 3a COOOI0 TMEBHI HETaTWBHI
HACJIIJIKM — IOPUJIMYHY BIANOBIIAIBHICTE. MeXaHi3M I1eH, BpaxoBYHOUYH MyOIiuYHUN
XapaKTep MUTHOI CIIPAaBH, € ONTUMATBHUM JJIsI BCTAHOBJICHHS OaaHCy MPUBATHUX
1 myOMiYHUX 1HTEpECIB y cdepl MUTHOI CIIpaBU Y KpaiHU.

VY niopo3zoini 1.2. . Ilonammsa ma cymuicms 4ugiibHO-NPABOBUX 002080pPI8,
YUHHUKU, WO 00ymoeaoloms ix cneuyugiky y chpepi mumnoi cnpasu Ykpainu™
JETATHPHOMY aHAJI3y MiAJaHO MATAHHS BU3HAYCHHS MMOHATTS ,,[TUBIILHO-TIPABOBHIA
JIOTOBIP”, IO MICTUTBCSl y HOpPMax Ipasa 1 B HAYKOBIH JiTepaTypi, Ta HOoro poii sk
COITIaJILHOTO PEryJaTopa. BUCIOBIIOETHCS 3r0/1a 3 TYMKOIO OLIBIIOCTI IUBLIICTIB
PO TPUACTIEKTHICTh IHMBIILHO-IIPABOBOTO JIOTOBOPY. Y I1IbOMY 3B’SI3Ky BIH
PO3TIIAIAETHCS K IOPUANIHANA (PAKT, K MPABOBITHOIICHHS Ta SIK JOKYMEHT, OJTHAK
JIOBOJIUTHCS, IO B CyYaCHUX YMOBAaxX poJib JOTOBOPY AOKOPIHHO 3MIHHJIACh 1 BIKE
BUXOJUTh 3a MEXI el kiacuuHoi wmojeni. [IpaBoBa kaTeropis J0roBOpY
3HAXOJMUTHCS Y CTaHI MOCTIHHOTO PO3BUTKY Ta YIAOCKOHAJICHHS.

3po06s1eHO BUCHOBOK, 1110 Ha CbOTOJIHIIIHIN JIeHb IUBIILHO-TIPABOBUIA JOTOBIP
€ PEryJsiTopoM CYCHUIBHUX BIJIHOCHH, SIKOMY NpUTamMaHHI TE€BHI pUCH
HOpMaTUBHOCTI. He 3MeHITyroun posti OCHOBHOTO JiKepesia TpaBa — HOPMAaTUBHOTO
aKTa, — OCKUIbKM caMe HOPMHU IpaBa € OCHOBHHUM 3aCOOOM BIUIMBY Ha CYCHiJIbHI
BIJIHOCUHH, Y TOMY YHCII 1 Ti, 110 BPETyJbOBaHI HUBUILHO-TIPABOBUM JIOTOBOPOM,
JOBOJIUTHCS, WIO0 CcaMmMe€ CHIBICHYBaHHA HOPMATUBHOTO Ta  JIOTOBIPHOIO
pPEryJIIOBaHHS CYCHUIBHUX BIJHOCMH Ha CHhOTOJHI € Hale(eKTUBHINIUM
MexaH13MOM (popMyBaHHS TPABOMIPHOI MOBEIHKH YYACHUKIB ITUX BIJTHOCHH.

JloBOIMThCS, IO IUBUILHO-NPABOBI JOTOBOPU Yy MHTHIN crpaBi YKpaiHu
MalTh HHU3KY OCOOJMBOCTEH, BHUKIMKAHUX 3HAYHUMH OOMEXEHHSMH CBOOOIU
JIOTOBOPY. Y IIbOMY 3B’SI3Ky HaBOJSITHCS KOHKPETHI BUMAJAKU OOMEKEHHS KOKHOTO
3 €JIEMEHTIB JOTOBIpHOI CBOOOAM. BCTaHOBIEHHS TakuX OOMEXKEHb 3YMOBJICHO
nyOJIYHUM XapakTepoMm c(epu 3acTOCYBaHHS LMBUIBLHO-TIPABOBUX JOTOBOPIB, a
caMe€ CIpSMOBAHICTIO TepeAyciM Ha 3a0e3MeueHHs JIepKAaBHUX 1HTEPECIB
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(HamoBHEHHS  JepXaBHOro  OIO/KETy, €eKOHOMIYHA CTaOUIbHICTh  KpaiHw,
30epexeHHs KyJbTYPHOI Ta ICTOPUYHOI CHAJIIMHA Y KpaiHu, 3/10pOB’sl HAaCENEHHs
TOIII0); OJTHOYACHOIO JII€F0 HOPM LIMBUIBHOTO Ta MUTHOTO MIPaBa; MOEAHAHHSAM JBOX
OPOTHJICKHUX 3acO0iB PEryiioBaHHS — JAMCIO3UTUBHOTO Ta IMIEPATUBHOTO;
BCTAQHOBJICHHSIM TEBHUX HOPMATHMBHUX BHUMOI [0 TOTO YHM IHIIOTO €JIEMEHTY
MIPaBOBITHOCHH.

Y nidpo3oini 1.3. ,3azanvha xapaxmepucmuxa, cy0’€KmHUil CK1a0 ma
Knacugikayia uueiIbHO-NPABOBUX 002080pi6, W0 YKAA0aAwmMuvca y chepi
MumHoi cnpaeu YKpainu’” aHani3ylOThCS XapaKTepHI 03HAKH IIUBIILHO-TIPABOBUX
JIOTOBOPIB, 1110 YKJIAJIAI0ThCSl Y MUTHIN cripaBl YKpainu. 3po0JIeHO BUCHOBOK, IO
11 IOTOBOPHU HAJIeXkaTh JI0 IOTOBOPIB MPO HAJIaHHS MOCIYT; 32 XapaKTePUCTUKAMU
€ KOHCEHCYaJIbHHUMH, B3aEMHHMH, OIUIATHUMHU, OCTaTOYHHUMHU. CIIJIBHOIO PHUCOIO
JUTSL TIUX IHMBIIBHO-TIPABOBUX JOTOBOPIB € IXHS CHPSIMOBAHICTh Ha peai3alfiio
OKpPEMHUX CKJIAJOBHUX MHUTHOI CIpaBH. Y 3B’SI3Ky 3 LIMM yBara aklEHTYEThCS Ha
crieru@irni cy0’eKTHOTO CKIIaAy JOTOBIPHUX BIAHOCHH Y IiHi cdepi.

3a3HavaeThCs, M0 YYaCHUKAMHU JIOTOBIPHHUX BITHOCHH Y c(epl MUTHOI CIIpaBU
3aBXKIU € a00 MUTHI OpraHu YKpaiHu, abo MUTHI IMocepeTHUKU. B 3a1eXHOCTI Bif
BUJIy KOHKPETHOI'O JIOTOBOPY iX KOHTpareHTaMu MOXYTh OyTH CyO €KTH 30B-
HIIIHBOCKOHOMIYHOI AiSTbHOCTI, SIK1 IEPEMIIIYIOTh TOBApPHU 1 TPAHCIIOPTHI 3acO0U
yepe3 MUTHUHN KOPIOH YKpaiHu, a0o 1HII1 Cy0’€KTH, BU3HAYEH] 3aKOHOAaBCTBOM.

MuTHI OpraHd € OCHOBHUMHU Cy0O’€KTaMH, Ha SKi 3aKOHOM TOKJaJeHa
peasizaliisi MUTHOI cipaBu YKpainu. bynyun cy6’extamMu myOi4HOrO npaBa, BOHU
MOXYTh BUCTYHAaTH PIBHONPAaBHUMHU YYaCHUKAMH JOTOBIPHUX BIJIHOCHUH, SIKI MpU
IOMY MAlOTh Ha MeETi 3a0€3MEeUYCeHHs HaJeKHOTO BUKOHAHHS MOCTaBICHUX MEPe
HUMHU ITyOJIIYHUX 3aBJIaHb, 110 BUILTUBAIOThH 3 OKPEMUX (PYHKIIIN Jep>KaBH.

MutHi TIOCepeHUKH — 1€ CYO’€KTH TMIANPUEMHHMIIBKOI HISTIBHOCTI, SIKI
0e3mocepeIHb0 HE OepyTh y4acTl y MEepEMIIIEHH] TOBAPIB Ye€pe3 MUTHHUM KOPJIOH
Vkpainu, a Ha MIJACTaBl IMBUIBHO-NPABOBOTO JOTOBOPY IEBHOTO BHUAY Ta
JO3BUTBHUX JOKYMEHTIB HAJAIOTh 3 1HIIIATUBHU CYO’€KTIB 30BHINTHBOEKOHOMIYHOI
JUSTTBHOCTI, $IK1 MEPEMINIyIOTh TOBApU Ta TPAHCHOPTHI 3aco0M dYepe3 MUTHUU
KOPJAOH YKpaiHW, MOCEPEIHUIIbKI MUTHI MOCIYTH, IPEICTABIIAIOUH IX IHTEPECH Y
MUTHHUX OopraHax YKpaiHu. JJoBOAWTHCS, IO O MUTHHUX MOCEPEIHHUKIB HaJIeXaTb
MUTHI OpOKEpH, MUTHI MEPEBI3HUKH, BIACHUKU CKJIAJIIB THMYACOBOTO 30€piraHHs
(BIIKPUTOTO THITY) Ta BIACHUKW MUTHUX JIIIEH31MHUX CKIAAIB (BIIKPUTOTO THILY).

3anpornoHOBaHO KiIbKa aBTOPCHKUX Kiacu@ikaliii UMBUIBHO-TIPABOBUX
JIOTOBOPIB Y MUTHIN crpaBl YKpaiHU 3a TaKUMH KPUTEPIIMH: B 3aJE€XKHOCTI BiJl
Cy0’€KTHOTO CKJIaay JOTOBIPHUX BIJHOCHH; B 3aJ€KHOCTI B METH, SKY
NepecHilyloTh iX yYaCHHMKH; 3a CTYINEHEM YPEryJIbOBaHOCTI IUBIILHUM
3aKOHOJIaBCTBOM; 32 XapaKTEPOM 3B’S3KY 31 CPEpOI0 MUTHOI CIIPABHU.

Po3nin napyruin  ,,I{MBUIBHO-TIPABOBI J0r0OBOPH, CTOPOHOK B SKHX



11

BUCTYNIA€ MHUTHMI OpraH”’ CKJIaJaeThCs 3 JABOX MiAPO3AUIIB 1 MPUCBSUYECHUMN
aHaJi3y JOTOBIPHUX BIJTHOCHH 3a y4acTIO MUTHHMX OPTaHIB SIK TOJOBHUX CyO’€KTIB
peanizallii MUTHOI cripaBu YKpaiHH, 10 SKUX HajlexaTh [lepkaBHa MUTHA CITyx)0a
VYkpainu, perioHaabHI MATHUII T4 MATHHUIII.

Y niopo3oini 2.1. ,/loz06ip Komicii”’ po3TIIAIaOTHCS OCOOJHMBOCTI ITHOTO
MBUILHO-TIPABOBOTO JIOTOBOPY, IO YKJIAJA€ThCs 3 METOI peaiizalii MeBHUX
KaTeropid TOBapiB YW TPAHCHOPTHUX 3acC001B, SIKI 3HAXOAATHCS TIiJT MHUTHUM
KOHTPOJIEM: TOBApPiB, CTPOK 30epiraHHs SIKUX MiJ MUTHUM KOHTPOJIEM 3aKIHYUBCH,
a BJIACHUK HE 3BEPHYBCA 3a HUMHU y BcTaHoBieHud MK VYkpainu cTpok; ToBapis,
0 IIBUJIKO TICYIOThCS 200 MarOTh OOMEXKEHHH CTpOK 30epiraHHs, y TOMY YHCII
TOBapiB — MPEIMETIB MOPYIICHHS MHUTHUX IPAaBUJI; TOBApiB, BiJ SKUX BIACHUK
BIJIMOBHBCSI Ha KOPUCTH JepxaBu. CTOpOHAMU IBOTO JIOTOBOPY € MUTHHUHN OpraH
(KOMITEHT) Ta OpraHi3aTop MHUTHOTO AayKI[ioHy a0o ToBapHa Oipxka 4Yu
HIIIPUEMCTBO TOPTiBIl (KoMicioHep). B 3amexxHOCTI Bij crarycy KomicioHepa y
MUTHIN crOpaBi YKpaiHM BHOKPEMIIIOIOTH BIANOBIAHO TPU BHUIU KOMICIHHHX
JIOTOBOPIB.

JletanpHOMY aHaji3y MijjgaHoO MpaBa, 000B’SI3KU Ta BIAMOBIAAIBHICTh CTOPIH
IIOTO JIOTOBOpPY. POOMTHCS BHCHOBOK, IO JIOTOBOPHU KOMICII Yy MHUTHIN crpaBi
VYkpainu, niananardu mij 3arajibHi npasuia, 3akpimieHi B IK Ykpainu, BogHoudac
MalOTh BIANOBIAaTH JOJATKOBUM BHMOTaM, BCTAaHOBJEHUM  CICI[iaJbHUM
3aKOHO/JABCTBOM, 30KpeMa J0 iX CyO’€KTHOTO CKiIaly, O€3MoCeperHbo MpeaMeTa
KOMicCii (TOBapH, 1110 peasi3yloThCsl 32 TAKUMHU JOTOBOPAMH, MAIOTh CHelU(IuHUAN
CTaTyC, HAMPUKJIAJl, BUWIyY€HI TOBapH TOLIO), 00 TPAHUYHUX TEPMIHIB IPOAAXKY
TaKHX TOBapiB, IPOLEAYPU TAKOTO MPOJIaKy (CTOCOBHO MUTHHX ayKI10HIB) TOILO.

Y niopozoini 2.2. ,J/lozo6ip o0xoponu ma CynpoeoolceHHA mosapie”’
pPO3MIISIIAIOThCSL  ITUBUIBHO-TIPABOBl  aCMEKTH 3aCTOCYBAaHHA TaKOro  3aXOJy
rapaHTyBaHHs JOCTaBKH TOBApiB NPH TPAH3UTHUX IMEPEBE3CHHIX, K OXOpOHA Ta
CYMPOBOKCHHS TOBAPIB, IO 3HAXOATHCS ITiJT MUTHUM KOHTpoJieM. JIOBOIUTHCS,
10 TPABOBIAHOCHHM, SIKI BUHHMKAIOTh HAa MIJCTaBl IOIO JOTOBOPY, MalOTh YCi
03HAaKH, BIIACTUBI [IUBIILHO-IIPABOBUM 3000B’ I3aHHSIM.

Pobutbcs BHCHOBOK, IO 3a JOTOBOPOM OXOPOHU Ta CYMPOBOJDKEHHS OJIHA
cTopoHa (BHMKOHABEIb) 3000B’SA3YEThCS 3a IUIATy 3a0€3MEUMTH IUIICHICTh Ta
HEJIOTOPKAHHICTh TOBAapiB, M0 3HAXOJATHCA T1J] MHUTHUM KOHTpPOJIEM 1
NEPEMIIIYIOThCS  1HIIOK  CTOPOHOIO  (MEPEBI3HUKOM) MHTHOKO  TEPUTOPIEIO
VYkpaiHu, TOPOTATOM yChOTO MUIAXY TMNpSAMyBaHHSI. BHacmIOK I1OTO MiX
CTOPOHAMM BHHHMKAIOTh MAailHOBI BIJHOCHMHHU, OOYMOBJIEHI BUKOPUCTaHHSIM
TOBapHO-TPOIIOBOi (OpPMH, OJHAK HEKOMepIitHoro xapaktepy. Ilpu 1pomy
BKa3yEThCS HA BIIMIHHICTH M1’ MOCIIyTaMH 3 OXOPOHH Ta CYIIPOBOJIKEHHS TOBAPiB
Ta aAMIHICTPAaTUBHUMH TTOCIyTaMH, sIKi MOXKYTh HaJaBaTUCS MHUTHHMH OpPTaHAMH,
10 MEPEKOHINBO CBIAYUTH MPO iX PI3HY IPABOBY MPUPOY.
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3Bakaroud Ha BY3bKy c(Qepy 3aCTOCYBaHHS IIhOTO JIOTOBOPY, IHUBLIbHE
3aKOHOJIaBCTBO TaKWW BHUJ JOrOBOpy He mepeadadae. Y ToH ke yac, poOUThCA
BHUCHOBOK, 1110 nojioxkeHHs cT. 978 11K Ykpainu nipo 1oroBip oxopoHu (ocobu uu
MaiiHa) TakoXX HE MOXYTb OyTH 3aCTOCOBaHI [0 BIJHOCHH, IIOB’SI3aHUX 3
OXOPOHOIO Ta CYHPOBOHKEHHSIM TOBapiB. 30KpeMa JOBOIUTHCS, 110 15 HopMma 1K
VYKpaiHu MICTUTH 3BY>K€HE BU3HAUECHHS IOTOBOPY OXOPOHH, OCKUIbKH Ma€ 3HAYHY
KUTBKICTh OOMEXKEHB, SIKI CTOCYIOTHCS CTOPiH (OXOPOHIIEM MOXE OYyTH JIUIIe
MiAIpUEMEIb; B 3HAYHIN KIJTBKOCTI BHUIAIKIB OXOPOHHI TOCIYTH HATAIOTHCS
JIep’KaBHUMHU OpraHamu, 30kpema migposaiiamu MBC Ykpainu), mopsiiky oriatu
(BHOCHUTBCS IIOMICSYHO), IO y CBOI 4epry mepeadadae TPUBAIUM TEpMiH i
JIOTOBOPY (IIIOHAMMEHIIIE OJIUH MICSIIb).

Y 3B’3Ky 3 OHM 3 METOK BIOCKOHAJICHHS YHHHOTO 3aKOHOJABCTBA
3alPONIOHOBAHO aBTOPChKY penmakiito crarri 978 1K VYkpaiam ,,Jlorosip
OXOpOHH .

Po3min Tperiit ,,Il{uBiIbLHO-IPABOBI /J0rOBOPH, CTOPOHOK B SKHX
BUCTYNIA€ MHUTHUI MOCePeIHUK~’ CKIAJA€TbCI 3 YOTUPHOX MIAPO3IAUTIB 1
MPUCBSIYCHUHN TOCTIHPKEHHIO JOTOBIPHHUX BIIHOCHH (D13MYHUX Ta HOPUAUIHUX OCI0,
3apeecTPOBAaHUX Y BCTAHOBJICHOMY MOPSIIKY, sIKI O€3MmocepelHb0 He OepyTh y4acTi
y MEpeMIIIEHHI TOBAapiB 4YE€pe3 MUTHUM KOPJIOH, a HAJAl0Th IMOCEPEIHUIIBKI
MOCIYTH B Taly3l MHTHOI CIpaBu (IEKJIapyBaHHS, 30€piraHHs, IEpEeBE3CHHS
TOBapiB, 10  3HAXONAThCS M  MUTHUM  KOHTpoOJieM)  CcyO’eKkTam
30BHIIIHBOEKOHOMIYHOT [ISJIBHOCTI — BJIACHUKAM YM BOJIOJUIBISIM TOBapiB 1
TPAaHCHOPTHUX 3aC001B, 1110 NEPEMILIYIOTHCS YePEe3 MUTHUN KOPJIOH YKpaiHu.

Y niopo3oini 3.1. ,,/Io206ip oopyuennsa ak niocmaea OiAn1bHOCHI MUMHO20
Opokepa” aHaI3yIOThCS JIOTOBIPHI 3acajyd HaJIaHHS TMOCEPEIHMUIIBKMX MHUTHHX
MOCJIYT 3 JEKJIapyBaHHs TOBapiB, LI0 MEPEMINIYIOTbCS 4YEpe3 MHUTHHU KOPJOH
Vkpainu. 3okpeMa MIIKPECIIOEThCA, 10 AiSUIbHICTH MHUTHOTO Opokepa sk
MoCTadalibHAKA 3a3HAYCHUX TIOCTYT, SKa 0a3yeThCs Ha IUBUIBHO-TIPABOBOMY
JIOTOBOP1 JIOPYYEHHS, € JETaJIbHO PEriaMeHTOBAHOI HOPMaMU AaKTIB MHUTHOTO
3aKOHOJIaBCTBA. Tak, mpaBa Ta OOOB’SI3KM IOTO cy0’ekTa BcTaHoBieHi MK
VYkpainu ta Hakazom JIMCY ,Ilpo 3atBepmxkenns [lonoxxkeHHs Opo isUTBHICTH
MIIPUEMCTB, IO 3AIMCHIOIOTh JCKJIapyBaHHS Ha IIIJICTaBl JOTOBOPY BiJ
22.07.1997 p. Ne 340. BiamoBigHO, 3MICT HAJaHOTO MOMY JTOPYYEHHS MOBHUHEH
BIJIMOBIIaTH HE TUTbKK BuMoram LK Ykpainu, a it mosioxeHHsIM 3a3HAaYeHHUX aKTiB.

VY pesynbrati 3icTaBieHHs 3aranbHUX HOpM LIK VYkpaiHu Ta crnerianbHUX
HOPM aKTiB MHUTHOTO 3aKOHOJABCTBA 3pPO0JICHO BUCHOBOK, ITI0 HE BCI MOJIOKEHHS
K Yxpainu npo 10ToBip JOPYUYECHHS] MOXYTh 3aCTOCOBYBATUCS JI0 PETyJIOBaHHS
BIJIHOCHH MUTHOTO OpoKepa.

Ha migcraBi aHaii3zy 3aKOHOJIABCTBA, SIKE PETYJIOE€ CYCIUIbHI BIIHOCHHH 32
yU4acTIO IOTO CyO’€KTa, pOOWTHCS BHUCHOBOK, IO YMUMAJIO HOTO MOJIOKEHb €
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3aCTapiIiMU, HETOYHUMU Ta CYNEPEWIMBUMH. Y 3B’S3KYy 3 LIUM 3alpPOIIOHOBAHO
psA CYTTEBUX 3MiH Ta AonoBHeHb 10 MK VYkpainu Ta 10 1HIIMX aKTiB MUTHOTO
3aKOHO/1aBCTBA.

VY nidposzoini 3.2. ,,/locosipni 3acadu O0ianbHOCMI MUMHO20 NEPEGIZHUKA’
3a3HAYAETHCS, MI0 BIAHOCHHU LIBOTO Cy0’€KTa MHUTHOI CHIpPaBU 31 CIIOXHBAa4aMU
HOTO TMOCIYr pEryjiroloThCsl CHUCTEMOIO IIMBUIBHO-NPABOBHX JIOTOBOPIB  —
JOpYYEeHHSI Ta TmepeBe3eHHs. JloroBip JOpydYeHHS € TIACTaBOK A
NPE/CTAaBHUIITBA MUTHHUM TIEPEBI3HUKOM 1HTEpeciB Cy0’€KTa 30BHIIIHBO-
eKOHOMIYHOI JiSUTbHOCTI Y MUTHHUX OpraHax Ta IHIIMX OpraHax Jep:KaBHOI BIaJH,
AKUU BHU3HAUa€ OOCAT HAJAHMX TOBIPEHOMY IIOBHOBaXKEHb Ta TMOPSAOK iX
peamizaiii. @akTUYHI XK Ail MO0 MEPEeBE3CHHS TOBAPIB MiJ] MUTHUM KOHTPOJIEM
3MIACHIOIOTBCSI Ha TIIJICTaBl JOTOBOPY MEpeBE3CHHs. BogHouYac MTOBOAMTHCS, IO
JUIS PEryJIOBaHHS B3a€MOBIJHOCHH MHTHOTO TEpEBI3HHKA 3 0CO00I0, AKY BiH
MpeACTaBIsA€, IOIIbHINIE Oyno O 3acTOCOBYBaTH JOTOBIp TPaHCIOPTHOIO
eKCIIeANPYBaHHs, SKU OIIBIIOI0 MIPOIO BIANOBIAAE MPU3HAYEHHIO MHTHOTO
NEPEeBiI3HUKA Ta CYTHOCTI HOTO JISITBHOCTI.

[TpoanamnizoBaHo npaBa Ta 000B’SI3KM MUTHOTO TIEPEBI3HUKA Ta 0COOU, Ky BIH
npejcTaBiisie. 3a3HAavaeTbcs, M0 oOcAT TpaB, OOOB’SI3KIB Ta BIJAMOBIAAIBHICTH
MUTHOTO TIepPEeBi3HUKA, TIepe10aueHa akTaMi MUTHOTO 3aKOHOJABCTBA Ta 3aKOHAMHU
y rajgysi TpaHCHOPTY, HE MOXKYTb OyTH OOMEXEH1 T0rOBOPOM.

OxkpeMo JIOCHIIPKEHO TMHTAaHHS BIAMOBIAAIBHOCTI MHUTHOTO TIEpPEBI3HUKA.
3BEepHYTO yBary Ha Taki OCHOBHI MOMEHTH: TMO-TIEpIlle, MHUTHHI TMEpPEeBI3HUK
BIJIOBIJIAJIbHUH 32 BUACHY JIOCTaBKY TOBapiB Y CXOPOHHOCTI Mepe]l iX BIACHUKOM
(BoJIOALNBLIEM) 3a JOTOBOPOM TNIE€PEBE3CHHS; MO-ApYyre, MUTHUN MEPEBI3HUK
BIJINOBIJIA€ 33 HAJIeKHE BUKOHAHHS IOPWAMYHUX Mid, 110 CKIAJAI0Th 3MICT
HaJaHOrO KoMy popydeHHs. KpiMm Toro, BcTymaroud y JOTOBIpHI BIJIHOCHHHU 31
CBOIM KOHTPareHTOM, MUTHHUH TEPEBI3HUK BUCTYIAE TapaHTOM JIOCTAaBKH TOBapiB
a00 CIJIaTH BCIX HAJIGKHUX MUTHHX IUIATEXKIB y pasi iX HEOCTABKH Mepe] MUTHUM
OpraHoM.

Y niopozoini 3.3. ,/lozoeip 306epizcanna’ TpoaHAN30BAaHO JBa BHJIH
JIOTOBOPIB 30€piraHHs TOBapiB y MHTHIM chpaBl YKpaiHu, sKI YKIaJaroThCs,
no-nepuie, Npu THUMYAcOBOMY 30€piraHHi TOBapiB, MO-Apyre, NpH 30epiraHHi
TOBApiB HA MUTHOMY JIIICH3IHHOMY CKJIa/li (Y MUTHOMY PEXHMIi ,,MUTHHUI CKIa”).

[Ipu 1boMy 3a3Hava€THCS, 110 JOTOBIPHI BIAHOCHHM 30€piraHHs BUHUKAIOThH
JUIIe TPU PO3MIIIEHHI TOBAapiB Ha CKJIAIW THMYacOBOTO 30epiraHHs Ta MUTHI
JIUEH31MH1 CKJIaau BIJIKPUTOIO THUITY, SIKI MpPU3HAYeH1 JJig 30epiraHHs TOBapiB
Oy/Ib-SIKMX BJIACHHKIB, TOJII SIK CKJIAJN 3aKPUTOTO THUITY CIIYXaTh JIJISl 3J0BOJICHHS
0COOMCTUX TOTPEO BIIACHUKIB TaKWUX CKJIAJIB y 30epiraHHI BUKIIOYHO HAJICKHHX
iM TOBapiB.

JloBoAUThCA, 110 OOWJIBa BHJAM JOTOBIPHOTO 30€piraHHs 3A1MCHIOIOTHCS Ha
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MiIPUEMHHUIIBKAX 3acajiaX, OJHAK MArOTh PI3HY MUTHO-TIPABOBY mpupoxay. Tak,
TUMYacoBe 30epiraHHsa € (pakyiabTaTHUBHOIO (HEOOOB’SI3KOBOIO) CTA/I€EI0 MUTHOTO
obopmIIeHHS, sSIKa MOXKe OyTH peayli3oBaHa 3a OakaHHSIM BJIaCHHMKAa TOBapiB.
30epiraHHss Ha MUTHOMY JIIIEH31HHOMY CKJIajl 3abe3nedye peaizariiio METHOTO
peXUMYy ,,MUTHHM CKIan’, SKAd y pa3l morpedbu 1oOpOoBUIBHO 0OMpaeTbes
BJIACHMKOM ToBapiB. [IpupoaHo, mo Taki BUAW 30epiraHHsS MaroTh BJIACHI I,
I'paHUYHI CTPOKH, IpeameTu 30epiranHs, nependaueHi MK VYkpainu ta iHIIMMU
aKTaMH MUTHOTO 3aKOHOJIaBCTBA.

OO00B’SI3KOBOI0 03HAKOIO i1 000X BUMIIB 30€piraHHsl € Te, L0 MPOTATOM
BCHOT'O TepioAy 30epiraHHs TOBApU 3HAXOMASTHCS IiJ] MUTHUM KOHTpoJsieM. Lle
0OyMOBIIIOE TI€BHY CIENU(DIKY JTaHUX JOTOBIPHHMX BIJIHOCHUH, SIKa MPOSBISIETHCS
Yyepe3 3aKOHO/1aBue BCTAHOBJICHHA: 1) 0cOOMMBOI MpoIeaypH pO3MIIIIEHHS TOBAapiB
Ha CKJauax, ska MOTpeOye MO0aTKOBOTO Y3TO/KEHHS 3 MUTHHUM  OpPTaHOM;
2) 3a00poH 11040 30epiraHHs OKPEMHX KaTeropiii ToBapiB; 3) OOMEXCHb IIOI0
JOCTYITy, KOPUCTYBaHHS Ta PO3IMOPSHKEHHS TOBapaMH iX BIIACHHUKOM B TIEPIO
30epiranHs; 4) MOCTIHHOTO KOHTPOJIO 3 OOKYy MHUTHHX OpPTraHiB 3a MPOIECOM
30epiranHs; 5) creriabHUX BUMOT 10 OOJIAIITYBaHHS IPUMIIIEHD CKIIAIiB.

OxpeMo HaJaeThCs IUBUILHO-TIPABOBA XAPAKTEPUCTHKA KOKHOTO 3 TOTOBOPIB
30epira”Hs: HOro CTOpiH, GopMH, MpaB, 0OOB’SI3KIB Ta BiAMOBIAAIBHOCTI CTOPIH 32
HEBUKOHAHHS YW HEHAJIC)KHE BUKOHAHHS JOTOBIPHUX 3000B’SI3aHb 3 ypaxyBaHHIM
BHUMOT, 0OMEXEHb Ta 3a00POH, BCTAHOBIIEHUX aKTaMU MUTHOT'O 3aKOHOJIaBCTBA.

Ha mizncraBi aHamizy JOTOBIpHUX 3acaj 30epiraHHs ToBapiB y chepl MUTHOI
cupaBd YKpaiHM 3pOO0JICHO psAl MPONO3ULINA IIOAO YJOCKOHAJIEHHS YUHHOTO
3aKOHOJABCTBA, IO PETYJIIO€ BIAHOCHMHU 31 30epiraHHsi TOBApiB IiJI MUTHUM
KOHTPOJIEM.

Y niopozoini 3.4. ,,Koncucnauitinuii 00208ip” Ja€TbCd BU3HAUYCHHS
JIOTOBOPY KOHCHTHAIIll, 3’SICOBYIOThCS WOr0 CHUIBbHI PUCHM Ta BIJAMIHHOCTI 3
JIOTOBOpOM  Kowmicii. JlochiKyeTbcsi Ta BU3HA4YaeThea crernudika npeaMera
JIOTOBOPY KOHCHTHAIIll, SKHM CKIAJal0Th YrOJW JIMIIE 3 MPOAAXY TOBapy.
JleTanpbHOMY aHami3y MiJJaHO OCOOJMBOCTI 3MICTY KOHCHUTHALIIMHOTO JIOTOBOPY.
3a3Haya€eThCs, 0 HEOOXITHUMU yMOBaMU JJI YKIAJEHHS JOTOBOPY KOHCUTHAIT
€ HasIBHICTh KOHCUTHAI[IMHOTO CKJaay, BU3HAYEHHS TEPUTOPIi Ta TEPMIHIB
koHcurHaiii. [Ipu 1boMy 3BepTaeThcs yBara Ha Te, 110 Ha ChOTOJHINIHINA JIEHb
KOHCUTHAI[IWHI CKJIaau B YKpaiHl € BIJCYTHIMH, iXHI (DYHKIIII MarOTh BUKOHYBAaTU
MUTHI JIIEH31HHI CKJIaJd, TOMY KOHCHUTHAIlil B YKpaiHi OMOCEPEAKOBYETHCS
MUTHUM PEXKHUMOM ,MUTHUM ckiaa . 3 OrJsiAy Ha 1€ B pOOOTI PO3TISIAETHCA
JIUIIE TOW BUITAJIOK KOHCUTHAIIIHOI TOPTiBI, KOJU KOHCUTHATOP — CTOPOHA Y
JIOTOBOpI KOHCHTHAIl — € BJIACHUKOM MHMTHOTO JNIICH31MHOTO CKJIamay, 3 SIKOTO
BECTUMETHCS MPOAaK KOHCUTHAIIIHHOTO TOBapYy.
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OKpemMO pO3IIIAJAETbCS MEXaHI3M BHKOHAaHHS JIOTOBOPY 3 YypaxyBaHHSAM
HEOOX1THMX MUTHUX (opMagbHOCTEH. 3BaKal0UM Ha Maike BIJICYTHICTh
3aKOHOAABYOI 0a3M, a TaKOXX HEAOCTaTHICTH mojoxeHb LK Ykpaiau mpo morosip
KOMICIi JUIsl IPaBOBOTO PETYIIOBAHHS KOHCUTHAIIHUX BimHOocHH, B LIK Ykpainu
3allPOIIOHOBAHO 3aKPIMUTH HOPMH, IO BCTAHOBIIOIOTH 3arajibHi MOJOXKEHHS PO
JIOTOBIP KOHCHUTHAITI].

BUCHOBKHA

VY nucepTailii HaBeIEHO TEOPETUYHE Yy3arajibHEHHS 1 HOBE BHPIIIEHHS
HAyKOBOI 3ajayi, 110 BUSBJISETHCS B aHaMI31 IUBIILHO-TIPABOBUX JOTOBOPIB, SKi
YVKIAJal0Thea y cepl MUTHOI cripaBU YKpaiHu, Ta BCTAHOBJIEHHI iX crienu@iku, a
TaKoXX C(HOPMYITHOBAHO KOHKPETHI MPOIO3HUIIii, CIPSIMOBAHI Ha YJAOCKOHAJICHHS
MEeXaHI3My peajizallli mpaB Ta 3aKOHHHMX 1HTEpeciB Cy0’€KTIB MUTHOI CIpaBd Ha
JIOTOBIPHUX 3acajax.

1. loBomuThCS, 10 HOPMH MHBIILHOTO TIpaBa K (yHAAMEHTAIBHOI ramys3i
npaBa, OCHOBHU BCI€l CUCTEMHU NPHUBATHOTO MpaBa YKpaiHW, MOCIIal0Th 3HAYHE
Miclie B opraHi3allii Ta (yHKI[iOHyBaHHI MUTHOI cripaBu YKpainu. IX ocHOBHa poIib
MOJIATa€ B PETYJIIOBAHHI JOTOBIPHUX 3000B’s3aHb, IO BHUHUKAIOTh MDK il
cy0’exTamu.

2. 3po0sieHO BHCHOBOK, IO JIOTOBIPHUM BIAHOCHMHAM Yy MUTHIA CHpaBi
VYkpainu € BJIaCTUBUMH OCOOJIMBOCTI, BHKJIWKaHI ,JIOJIBINHUM~ TPaBOBUM
PEryIIOBaHHSIM — HOPMaMH ITUBUTILHOTO Ta MUTHOTO TIpaBa, — SIKC BUSBISETHCS B
TaKOMYy: MIANaJa0ud Tija 3aranbHi npaBuia, 3akpimieHi B LUK Ykpainu, BoHu
YaCTKOBO  BPETy/lbOBaHI  CHEIIaJJbLHUMHW  HOPMATMBHUMH  aKTaMH,  SIKI
BCTAHOBJIIOIOTh JIOJATKOBI BUMOTM YW OOMEXKEHHS WIOJI0 OKPEMHX EJIEMEHTIB
I0oTOBOpiB. 30Kpema iX croenudika MpOsSBISEThCS depe3: 1) mocTidHUN
MIIBUIIEHUNA KOHTPOJIh 3 OOKYy MHUTHHX OpraHiB YKpaiHM 3a YKIaJIeHHSM Ta
BUKOHAHHSM JIOTOBOPIB; 2) 4YITKy MHTHO-TIPABOBY pETrJaMEHTAIl€El0 OKPEMUX
€JIEMEHTIB TaKMX BIJIHOCHH (BUMOTH JI0 CyO’€KTIB, 3aKOHOJaBYE 3aKPIIJICHHS iX
npaB Ta 0OOB’s3KIB TOIIO); 3) (AaKTUYHY HEPIBHICTH iX YJacHHKIB (y BHIMAJKY,
KOJM CTOPOHOI B JIOTOBOPI € MWTHHA OpraH, HAAUICHWA BIIATHAMU
MOBHOBAKEHHSIMU ).

3. 3po0seHO BUCHOBOK, IO BIIHOCHHH, Kl BUHUKAIOTh Y 3B’ 513Ky 3 HAJaHHSIM
IOCIyI 3 OXOPOHM Ta CYNPOBOJKEHHS MUTHUMHU OpraHamMH TOBapiB, SKI
3HAXOAATHCS MiJ] MUTHUM KOHTPOJIEM Ta MEPEMIILIYIOTHCS TEPUTOPIEND Y KpaiHH,
MaloTh IIUBIILHO-TIPABOBUI XapaKTep.

3 METOI0 YyIOCKOHAJEHHS TMPABOBOTO PEryJlOBaHHS TaKUX BiIHOCUH
3aMpoONOHOBaHO BHECTH 3MiHM 110 cT. 978 LUK VYkpainu Ta BUKIACTH ii y Takid
penakiii: ,,3a TOroBOpOM OXOPOHH OJIHa CTOPOHA — OXOPOHEIb 3000B’SI3y€ThCA
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3a0€3MeYNTH CXOPOHHICTh 0COOM UM MaifHa, Ki OXOPOHSIOTHCS, a 1HIIA CTOPOHA —
BOJIOJIUICIIL TAKOT'O MaiiHa abo oco0a, sSIKy OXOpPOHSIOTh, 3000B’s13aH1 BUKOHYBATH
nepedoadyeHi JOroBOpoM IMpaBuia 0COOMCTOI Ta MaltHOBOI O€3MeKH 1 CIlauyBaTH
OXOPOHIIIO BCTAHOBJICHY IUIATYy B MOPSAKY, Iepea0aueHOMY 10TOBOPOM ™.

4. JloBoguThCs, 1IO JOTOBIP KOMICIi y MHWUTHIM chOpaBl HaaUICHUAN
cenuGiyHUMHA O3HaKaMmu: 1) BiH YKJIAJA€ThCS TUIBKU 3 METOI0 IOJAJIBIIOTO
MPOJIAKy TOBapiB; 2) Mae crnerudiuHuil cy0’€KTHUM CKJIaJl Ta YiTKI 3aKOHOJaBYl
BUMOTH JI0 CTOpiH, a camMe J0 KoMicioHepa (MaiiOyTHROTO TPOAABIIA);
3) mpenMeToM KOMICii MOXKYTh OyTH JIMIIle BU3HAYEHI 3aKOHOJIABCTBOM KaTeropii
TOBapiB (HAmpUKIaJ, BHIydeH1); 4) TpaHUYHI TEPMIHM TIPOJIaXy TOBapIB
BCTAHOBJICHI aKTaMW MHUTHOTO 3aKOHOJIaBCTBA; 5) mpolleaypa MpoJaaxKy TOBapiB
(30KpeMa CTOCOBHO MUTHHUX ayKIIOHIB) € YITKO pEriiaMeHTOBAHOIO.

OOTpyHTOBY€TbCS  JIOIUIBHICTh PO3POOKM Ta 3aTBEP/DKCHHS TMOPSAKY
peanizallli ToBapiB OKpeMO Ha TOBapHHUX Oipkax Ta yepe3 MiANMPUEMCTBA TOPTIBII
(32 TPHWKIAZTOM MUTHUX AayKI[IOHIB), a TaKOXX 3aKOHOJABUOTO BCTAaHOBJICHHS
BUITAJIKIB 3aCTOCYBaHHS KOJKHOTO 31 CITOCOOIB peasizallii MaiiHa, BiJ 4oro Oyme
3aJIe’KaTH, 13 KUM caMe MUTHUMU OpraHaMu yKJIaIaTUMEThCS I0TOBip KOMICIi.

5. 3anpornonoBano BkirouuTH A0 TiaBu 63 LK Vkpainu ,[locnyru. 3araneHi
MIOJIOKEHHST” OKPEMY CTaTTIO, SIKa BH3HAYaJIa O TTOHATTS IMOCTYTH, i1 IKOO CJIiJT
PO3YMITH [it0 (TIsUTbHICTH) (PI3MIHUX 200 IOPUANYHUAX OCIO HA 3aMOBJICHHSI 1HIITHX
ocib, 10 HE BHPAXKAETHCA Yy TMEBHOMY MaTepialbHOMY pe3ylbTari, a
3aCTOCOBYETHCS B IIPOIIECi 11 3A1CHEHHSI.

6. [IponoHy€ThCS aBTOPChKE BU3HAUCHHS IOHATTS ,,MHUTHHH TOCEPETHUK
i SKUM PO3YMIETbCS CYO’€KT MIANPUEMHULBKOI AisUIbHOCTI ((i3uyHa abo
IOpUIUYHA 0c00a), KM Ha MiACTaBl IUBUILHOTO-IIPABOBOTO JOTOBOPY MEBHOTO
BUJIy Ta JIO3BUIBHUX JOKYMEHTIB HaJa€ 3 IHIIIaTUBU CYO’€KTIB 30BHIIIHBO-
€KOHOMIYHOI JisJTIbHOCTI, K1 IEPEMIIIYIOTh TOBapH Ta TPAHCIIOPTHI 3aCO0U Yepe3
MUTHUNA KOPJOH YKpaiHW, MOCEPENHMIIbKI MOCIYTH, CHPSMOBaHI Ha peai3alliio
iXHIX TpaB 1 cBOOOJ y rajay3i MUTHOI CHpaBH Ta MPEACTABJICHHS iX IHTEPECIB y
MHUTHUX Opra”ax Y KpaiHu.

Ha miacraBi BiANOBIAHMX JOTOBOPIB MOCTAYaJbHUKH TOCEPETHHUIIBKUAX
MUTHUX TOCIYT peali3yloTb CBOE€ MPaBO Ha 3IIACHEHHS MiANPUEMHULIBKOI
JUSTBHOCTI, CHOXKHMBAa4dl IUX TIOCIYT OTPUMYIOTh JOJATKOBI MOXJIMBOCTI Ta
3pYYHOCTI JUIsl YCIIIIHOTO MPOXOJDKEHHS HaJeKHUX MUTHUX Tpouenyp. Ilpu
I[bOMY 3HAa4HO CIIPOIIYETHCS, MPUCKOPIOETHCS Ta ONTHUMI3YEThCS peami3allis
OKpEeMHUX CKJIQJOBHUX MHTHOI CIpaBH YKpaiHU, MO0 € BAXIMBHM KPOKOM O
BCTAHOBJICHHS OajlaHCy MPUBATHUX 1 MyOJIIYHUX 1HTEPECIB y 111k cdepi.

7. 3 MeTOI YTOYHEHHs 3aKOHOJABUYMX BHU3HAYEHb MUTHOTO Opokepa Ta
MUTHOTO TIEPEBI3HMKA MPOMOHYETHCSI BHECTH 3MiHM 110 cT.cT. 176 Tta 182 MK
VYkpainu, BIAMOBIIHO A0 SKHUX LI MOHSATTS BU3HA4YaTH 4Yepe3 TEPMiH ,,CyO’ €KT
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H1ATPUEMHUIIBKOT AISTBHOCTI (FopuanydHa abo (izudHa ocoba)”, a He uepe3 TepMiH
,TIIJIITPUEMCTBO .

8. OOIpyHTOBYE€TbCS JOIJIBHICTH 3MIHM JIOTOBIPHUX IIJICTaB JIsUTBHOCTI
MUTHOTO TIEpeBi3HUKA, Yy 3B’s3Ky 3 yuM cT. 182 MK Vkpainu 3anmpomnoHoBaHO
JIOTIOBHUTH 3a3HAYECHHSM, I1I0 BIIHOCMHH MHUTHOTO TEPEBI3HHMKA 3 BIACHUKOM
TOBapiB BU3HAYAIOTHCS JOTOBOPOM TPAHCIIOPTHOTO €KCIIEIMPYBaHHS.

9. 3 Metorw ycyHeHHs koui3li yuHHUX HOpM MK Vikpainu 1991 p. 1 MK
VYkpainu 2002 p. Ta gans 3a0e3nedeHHs BOPOBAHKEHHA Y KUTTA (HOpPMAaIbHO
ICHYIOUOTO  MeEXaHi3My  JIEH3yBaHHS  JISUIBHOCTI ~ MUTHOro  Opokepa
OOTPYHTOBYETHCA JOIIJIBHICTH PO3POOKHM Ta 3aTBEp KCHHS JIIIEH31MHUX YyMOB
IPOBAIPKEHHS [MOCEPETHUIIBKOT AISUTBHOCTI MUTHOTO OpOKepa.

10. Hakaz JMCY ,Ilpo 3atBepmkenns [lojnokeHHS Tpo AiSUTHHICTH
MIIPUEMCTB, 10 3MIMCHIOIOTH JEKJIApYBaHHA HAa MiACTaBi  JOTOBOPY”
IPOMOHYETHCSI TPHUBECTH y BIANOBIAHICTE 10 HopMm LUK  VYkpainu mpo
IPEICTAaBHUIITBO Ta JOTOBIP MOPYYEHHS, 3a3HAYMBINU Y 1. 2.1, 110 TiAMPUEMCTBO,
AK€ 3IIACHIOE ACKJIapyBaHHS Ha MIACTaBl JIOTOBOPY, MAa€ MPaBO CaMOCTIHHO
3M1MCHIOBATH HACTYIIHI OIeparlii B rajay3l MUTHOI CIIpaBH Bij iMEHI, 3a paxXyHOK 1
3a JIOPYYCHHSIM BJIACHUKA (BOJIOAIBIIS) BAHTAXKY.

JloBoauThCs, IO A0  BOPOBAPKEHHS  MEXaHi3My  JIIEH3yBaHHS
MOCEPETHULIBKOI  MISITBHOCTI  MHUTHOTO Opokepa HEOOXiTHO TPUBECTH Y
BIJIMOBIAHICTD /10 YMHHOTO 3aKOHOJABCTBA IMPOIEAYPY BHJIaul CBIIONTB. 30KpeMa
IIPOTMIOHYETHCS CKAaCyBaTH HOPMH PO HIOPIYHY MEPEPEECTPAIIii0 CBIJIOITB, K TaKl,
mo cynepeuatb Koncrurymii Ykpainu ta MK Ykpainu.

11. 3po6neno BUCHOBOK, 1m0 YMHHICTE HOpM MK Vkpainu 1991 p. y wactuni
pEeryJloBaHHS BIJHOCHH 31 30epiraHHs TOBapiB IIiJi MUTHUM KOHTPOJEM €
HEOOTPYHTOBAHOIO Ta HEAOLUIbHOW. [IpomoHyeThcsi ckacyBaTH UHMHHI Ha
ChOTOAHIHINA neHb cT.cT. 85, 86 Ta 87 MK Vkpainu 1991 poky, ockuibku
anaznoriydi Hopmu Mictuth MK Ykpainu 2002 p.

12. OOrpyHTOBY€TbCS HEOOXIAHICTh TPHUBEACHHS 3aKOHOJABCTBA, IO
pErysto€e BIAHOCUHM 3 JIIIIEH3yBaHHS MEBHUX BUIIB TOCIOAAPCHKOI AISIBHOCTI, Y
BiAnoBiAHICTE 10 MK Vkpainu. ¥V 3B’s3ky 3 1mum cT. 9 3akony Ykpainu ,,IIpo
JIUEH3YBaHHS TMEBHHUX BHJIB TOCHOAAPCHKOI  JISUIBHOCTL,, MPOMOHYETHCA
JOTIOBHUTH TaKUM BHJIOM JISUIBHOCTI, SIK BIJIKPUTTS Ta €KCIUTyaTallisi MHTHOTO
JIIEH31MHOT0 CKJIaay, a TaKOoXX PO3POOMTH Ta 3aTBEPAWTH BIIMOBIJIHI JIIICH31HHI
YMOBH 11 IPOBAKEHHS.

13. 3ampononoBano nponoauTH raaBy 69 LIK Ykpainu ,,Komicis” crarramu,
0 PO3KPUBAIOTH CYTHICTh Ta OCHOBHI XapaKTEpHI PUCHU JOTOBOPY KOHCHUTHAIIII,
TaKOTO 3MICTY:

JloroBip KoHCUrHAMiL

3a 10roBOpOM KOHCHUTHAIli OJJHA CTOpOHA (KOHCUTHATOpP) 3000B’S3YETHCS 32
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JOPYYEHHSIM JIpyroi CTOPOHM (KOHCUTHAHTA) MPOTATOM BHU3HAUYEHOTO TEPMIHY
(CTpOKYy KOHCHTHAIlll) 3a TUIaTy MPOJATH 3 KOHCHTHAIIIWHOTO CKJaay HaJIeKHI
KOHCHUTHAHTY TOBapH BiJl CBOTO IMEHI, ajie 32 paXyHOK KOHCUTHaHTAa.

YMoBH 10r0BOPY KOHCHTHALT

JloroBip KOHCWTHAIli YKJIaIa€ThCs HAa BH3HAYCHUW TEPMIH 13 3a3HAYCHHSIM
CTPOKY KOHCUTHAIIIHHOTO TIPOJIaXKy TOBapY.

KoHcurnatop moBMHEH MpoAaTH TOBApP TIIBKUA 3 KOHCUTHAI[IWHOTO CKJIaly Ha
BU3HAUEHIN Yy JIOTOBOpi TepuUTOpii. MOMXKIMUBICTH BUBE3EHHS TOBapy A0 TPETHOI
KpaiHu nepeadavyaeTbes y JOroBOpl KOHCUTHAILII.

VY n0oroBopi YITKO BU3HAYAIOTHCS YMOBH PO TOBAP, 110 MIJJISATAE MIPOIAXKY, Ta
Horo miHy.

VY n1oroBopi KOHCHTHAIll CTOPOHU MAalOTh MPABO MepeAOayuTH W 1HIII YMOBH,
10 HE cynepeyaTh YNUHHOMY 3aKOHO/IaBCTBY.

14. JloBoauTbCsl JOIIIBHICT BIAMOBH BiJi BHKOPUCTAHHS MHMTHHUX
JTIIEH31HHUX CKJIaMiB s HaJeKHOTO BHKOHAHHSA JIOTOBOPY KOHCHUTHAIIII,
HATOMICTh OOTPYHTOBYETHCS HEOOXITHICTH CTBOPEHHS HAJCKHOI HOPMATHUBHOI
0a3u I 3anpoBaKEHHS y 30BHINIHBOCKOHOMIUHIA 1H(pPACTpyKTypl BlacHe
KOHCUTHAIIIMHUX CKJIAJIB Ta 1X HAJEKHOrO OOJIagHaHHS Ui 3I1MCHEHHS
KOHCUTHAI[IMHOT TOPTiBII ,,B YACTOMY BUTIISAI" .
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AHOTANIA

Miwenko 1.B. lluBijibHO-IPABOBI JOrOBOPU B MUTHIM ClipaBi YKpaiHu. —
Pykomnuc.

Juceprarris Ha 3100y TTS HAYKOBOTO CTYIIEHS KaHAWIAaTa FOPUINYHUX HAYK 3
criemianpHicTIO 12.00.03 — 1iuBUIBHE TIPaBO 1 MUBUIBHUM TPOIIEC; CIMEWHE MpaBo;
MDKHapojHe mpaBo. — Ojiechka HallloHaJabHa opuandHa akaaemis, Ogeca 2008.

Jluceprariito MpUCBIYEHO KOMIUIEKCHOMY JOCIHIKEHHIO IIUBIIHLHO-TIPABOBUX
JIOTOBOPIB, MIO YKJIanalTbca y cdepli MHUTHOI CHpaBH, iX crenudiku Ta
XapaKTEpPHUX PUC.

Bnepme Ha HaykoBOMY piBHI 3HIHCHIOETBCS JOCHIIKEHHS JOTOBIPHHUX
BITHOCHH 3a yd4acTi Cy0’e€KTiB MUTHOI cmpaBd. Ha mincTaBi aHamizy MOJIOKEHb
3aKOHO/IABCTBA OKPECIIEHO KOJIO, 3/A1MCHEHO KiIacH]iKaIlilo HUBUILHO-IIPABOBUX
JIOTOBOPIB, SKI YKJIAMalOThCsAd CYO0’€KTaMHM MHTHOI CIpaBU 1 CIHPsSIMOBaHI Ha
peamizailifo OKpeMuX ii CKJIQJOBUX, TaKWX SK MHUTHUH KOHTPOJIb, MHTHE
0OpMIICHHS, MUTHUN PEKHAM.

AHaM3YIOThCA  OCOOJIMBOCTI  CyO’€KTHOTO  CKJaay, 3MICTY, TMOPSIKY
YKJIaJ€HHS Ta BUKOHAHHS UMBUIBHO-TIPABOBUX JOTOBOPIB Yy MHTHIM CIIpaBi
VYkpaiHu, mOB’s3aHl 3 TMOABIMHUM THPAaBOBUM PEryJIIOBaHHAM — HOpMaMu
IIUBUTHEHOTO T4 MUTHOTO TIPaBa.

Ha miarpyHTi mOJM0OXKEHb 1 BHUCHOBKIB JIOCHIDKEHHS 3pOOJICHO HHU3KY
MPOTO3HUIII 11010 YTOYHEHHS Ta YJOCKOHAJIECHHS TMoJiokeHb [luBiabHOTrO Ta
MuTtHOro KoJeKkciB YKpaiHnu, a TAKOXK 1HIIHUX aKTiB MUTHOTO 3aKOHO/IaBCTBA.

Knrwuoei cnoea: UUBIILHO-TIPABOBUM JOTOBIp, JOTOBIp KOMICIi, JIOTOBIp
JIOPYYEHHSI, IOTOBip 30epiraHHs, MUTHA CIIpaBa, CBOOOAa IOTOBOPY, MOCIIyTA.

AHHOTAIUA

Muwenko H.B. I'paxaaHcKo-TIpaBOBbIe J0rOBOPbI B TAMOKEHHOM J1eJie
Ykpaunsbl. — Pykonucs.

Juccepraiysi Ha COMCKaHUE YUYEHOW CTENEHU KaHAuaaTa IPUANYECKUX HAYK
no cneunanbHocTd 12.00.03 — rpaxkagaHCKoe MpPaBO W TPAXKIAAHCKUK MPOIECC;
ceMelHOe TpaBO; MEXKIyHapoJHoe TpaBo. — Onecckas HalMOHAIbHAA
ropunnueckas akagemus, Omecca 2008.

Juccepranusi MOCBSIIIEHA KOMIUIEKCHOMY HCCIIEIOBAHUIO TPaKJIaHCKO-TIpa-
BOBBIX JIOTOBOPOB, KOTOPBIEC 3aKJIIOYAIOTCA B chepe TaMOKEHHOTO jena YKpauHbl,
UX CeUpUKH.

BnepBble Ha HaydYHOM YPOBHE OCYIIECTBIECHO HCCIIEIOBAHHE JIOTOBOPHBIX
OTHOIIICHUH, Y4aCTHUKAMU KOTOPBIX SIBJSIOTCS CYOBEKThI TAMOKEHHOIO Jeja, YTO
CBSI3aHO ¢ (hOpPMHUPOBAHHMEM HOBOM KOHLEMIIMU OTEYECTBEHHOTO TPAKIAHCKOIO
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3aKOHO/IaTeIbCTBA, OTOOpaXKeHHOW B ['pakIaHCKOM KOAEKce YKpauHbI, a TaKke
U3MEHEHUEM BEKTOpa MPAaBOBOTO PETYJIUPOBAHUS OOIIECTBEHHBIX OTHOIICHHH B
chepe TaMOKEHHOTO Jiejia YKpauHbl, HalEAIIUM CBO€ BhIpakeHHE B TaMOKEHHOM
KoJeKce YkpauHbl. Ha oOCHOBaHMM aHanu3a NOJIOKEHHW TPaXAaHCKOIO U
TaMOKEHHOTO 3aKOHOJIATEJNIbCTBA OYEpPUYEH KpPYT, MPOU3BEACHA KiaccU(UKaILud,
JlaHa XapaKTepUCTUKA IrPa)kJIaHCKO-TIPABOBBIX JOTOBOPOB, KOTOPHIEC 3aKIFOUAIOTCS
CyOBEKTaMH TaMO>KEHHOTO JieJla M HalpaBJICHbl HA PEaM3alMi0 €ro OTIEIbHBIX
COCTaBIISIFOIINX, TAaKHUX KaK TaMO>XCHHBI KOHTpPOJb, TAMOXEHHOE O(OpMIICHHE,
TaMOKEHHBIA PEKUM.

B uvactHOCTH, B pa0oTe aHANM3UPYIOTCS TPAKIAHCKO-TIPABOBBIE JIOTOBOPHI,
OJIHOM M3 CTOPOH KOTOPBIX SBJISETCA TaMOKEHHBIM opraH. K Takum noroBopam
OTHOCSITCS JOTOBOP KOMHCCHHM, 3aKJIFOYAEMBIA TaMOKEHHBIM OPraHOM C ILIENBIO
peanu3anuu  ONpPENEIEHHBIX TaMOXEHHBIM KOJIEKCOM YKpaumHbl KaTE€ropyiu
TOBApOB, a TaKXe JOTOBOP OXpaHbl W CONPOBOXKICHUS, 3aKIIOYAEMbBIM MpH
TPAH3UTHBIX MEPEBO3KAaX TOBAPOB M M30pPaHUM TaKOM MEphl TapaHTUPOBAHUS UX
JIOCTABKU, KaK OXpaHa M CONMPOBOXKIEHUE TAMOKEHHBIM opraHoM. Onpenenstorcs
0COOEHHOCTH 3TUX JOTOBOPOB, CBA3aHHBIE CO CIEIUPUUECKUM CTaTyCOM JIaHHOTO
CyOBeKTa IOTOBOPHBIX OTHOIIECHUH.

OTnenpHO HCCIENYIOTCS T'PaXAaHCKO-IIPABOBBIE JOTOBOPBI C  y4aCTHEM
TaMOXEHHBIX TMOCPEAHUKOB, NPEIOCTABISAIOIIUX CYOBEKTaM BHEIIHEIKOHO-
MUYECKON JEATEIBHOCTH YCIYyTM IO JEKJIAPUPOBAHHIO, NEPEBO3KE U XPaHEHUIO
TOBApOB, IIEPEMELIAEMBIX YEPE3 TAMOKECHHYIO I'DAHMIY Y KpPaWHBI. JTO J1OTOBOPBI
NOPYYEHHUs], IEPEBO3KU, XPaHEHHUSI, KOHCUTHALIUU.

3HAUUTENbHOE BHUMAaHHUE YAEIEHO OCOOCHHOCTAM COJEpXaHUs, MOpSAKa
3aKJIIOYEHUSI U HCIIOJIHEHUS TIPAXKIAHCKO-IIPABOBBIX JOTOBOPOB B TaMOXCHHOM
nene YKpauHbl, KOTOpBIE CBSI3aHbl C JONOJIHUTEIbHBIMU TpPeOOBaHUIMH,
OTpaHUYEHUSIMU WJIM  3alpeTaMd, YCTAHOBJIEHHBIMHM aKTaMH TaMO>KEHHOIO
3aKOHOJATENbCTBA B LENAX o0ecreyeHus OajlaHca 4YacTHBIX W IMyOJMYHBIX
UHTEPECOB B JaHHOM cdepe. B CBsI3M ¢ 3TUM MOJHAT BONPOC O MEXAHU3ME
o0ecrniedyeHus MpaB U 3aKOHHBIX UHTEPECOB YYaCTHUKOB JOTOBOPHBIX OTHOIIEHUMN
B TAMOKEHHOM J1eJie Y KpauHblI.

W3noxensl HauOoyiee BaKHbIE HAyYHbIE W MPAKTUYECKHE pEe3yJIbTaThl,
MOJIYYeHHBIC B PE3ybTaTe UCCIEAOBAHUS, JEIACTCS TEOPETUUECKOe 0000IIeHNE U
JTAETCS HOBOE pEIIEHWE UCCIeAyeMOW HaydyHOW TpoOiemMbl, a Takke
c(hOopMyIUPOBaHbI KOHKPETHBIE PEJIOKEHUS 1o YTOYHEHHUIO u
YCOBEPUIEHCTBOBAHUIO IIOJIO)KEHUM  AKTOB TIPaXAAHCKOTO W TaMOYKEHHOTO
3aKOHOJIATENBCTBA Y KPAUHBL.

Knwuegvie cnoea: rpaxxaaHCKO-TIPaBOBOM JIOTOBOP, JOTOBOP KOMHCCHH,
JIOTOBOP MOPYYEHUS, TOTOBOP XpaHEHHs, TAMOXEHHOE JIeJ0, CBOOOJa JI0TrOBOpa,
ycIiyra.
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SUMMARY

Mishchenko 1.V. Civil contracts in the customs affair of Ukraine. -
Manuscript.

The dissertation for a candidate Degree in Law on specialty 12.00.03. — Civil
Law and Civil Process; Family Law; International Private Law. — Odesa National
Academy of Law, Odesa, 2008.

The dissertation is devoted complex research of the civil agreements
concluded in the customs affair of Ukraine, their specifics and features.

For the first time on scientific level the analysis of the contractual relations of
the subjects of the customs affair is organized. On the basis of the analysis of
legislative positions the range of civil contracts concluded by the subjects of the
customs affair of Ukraine for realization separate elements of customs affair, such
as customs control, customs registration, customs procedure is defined.
Classification of such contracts is also conducted in the dissertation.

The specifics of the subjects, contents, order of conclusion and execution all
the contracts in the customs affair caused by dual legal regulation — with norms of
Civil and Customs Law are also analyzed.

On the grounds of positions and conclusions of the dissertation the number of
the suggestions are made in relation to the revision and improvement provisions of
Civil and Custom legislation of Ukraine.

Key words: civil contract, the contract of the commission, the agreement of
commission contract, the contract of keeping, customs affair, liberty of the
contract, service.



