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KOHIAUKLLIUHI 30B0B’I3AHHS 3A LUBIJIbHUM
3AKOHOJIABCTBOM YKPAIHHU TA MPOEKTOM
3ATAJIBHOT 1OBIJIKOBOI CXEMHU (DCFR):
MOPIBHSJIbHO-NMTPABOBUI AHAJII3

AHHoTauis. Y ctarTi 10C/iaKeHO 0COOMUBOCTI MPABOBOTO PEryJ/Il0BaHHS KOHIHU-
LiliHHX 3000B’3aHb 32 LIMBIIbBHUM 32aKOHONABCTBOM Y KpaiHH, NE€SKUX €BPONEHCHKHX
kpain Ta [lpoekrom 3aranbhoi noBinkoBoi cxemu (DCFR). Busnaueno cminbhi pucn
Ta BiAMIHHOCTI y migxonax eBponeHcbKoro Ta yKpaiHCbKOro 3aKOHOIABLLB 10 IPaBo-
BOTO peryJsoBaHHs 3000B’f3aHb 3 0€3MiACcTaBHOrO 30araueHHs.

KutouoBi csioBa: KOHIMLIS, KOHIHULIHHI 30008’ 13aHHs, Oe3MmigcTaBHe 36arayeHns,
6esnincraBHO HaOyTe MaiiHO, 30epeXKeHHs MaliHa, paBoBa MiAcTaBa.

[ToctanoBka npobGaemu. [Opunnuna
KOHCTPYKIIisi 3000B’s13aHb 3 6€3MiACTaBHOT0
3barauenHs Oysga po3pobJieHa 1€ PUMCh-
KUMU lopucTaMu. Hespaxkaroun Ha AyMKy
JIeKUX JOCJ/IIHUKIB PO Te, 110 HE MOXKHA
BBaXKaTH OCTATOYHO AOBEIEHUM, L0 B KJa-
CUYHOMY PUMCBKOMY IpaBi OyB BHU3HaHUH
3arajJbHU{ NPUHLMI, 3TiIHO SKOMY (akT
30isbllIeHHs] MallHa ojHiei ocoOu 3a paxy-
HOK MaiHa iH1I0i ocoOu 6e3 A0CTaTHbOI Ha
Te IOPUANYHOI MiACTAaBH 3aBXKIU MOPOJKYE
3000B’s13aHHSI TIepIIoi 0cobH MOBEPHYTH
HeoOI'pPyHTOBaHe 30araueHHs Apyrii ocobi,
fe3nepeyHUM BH3HAeTbCsl TOH (PakT, 110 B
JIeIKUX TeBHUX KaTeropisix BUMANKiB Take
3060B’s13aHHs BUHUKAJO [1, ¢. 213].

3 gacom Binbysacst peleniisi KOHANLIH-
HHX 3000B’sI3aHb y NIPaBOBi CHCTEMH €BPO-
NeHCbKUX KpaiH, | Ha CbOrOfHI KOHCTPYKLis
3060B’s13aHb 3 6e3migcTaBHOro 36arayeHHs
€ BIJOMOIO MPAKTHYHO yCiM €BPONEHCBKHM
npasonopsigkam. IIpoTe y pisHUX KpaiHax
BKa3aHa peLUIIOBaHA KOHCTPYKLisl HaOyJa
cBoei cneuugiku. I sxmo TpuBanuil uac

Taka curyauis OyJja A0BOJI NPUHHSATHOIO,
OCTaHHIM 4YacoM NUTaHHA YHidikauii pis-
HUX [IPABOBUX I[HCTUTYTiB HaOyBae cCBOei
akTyasnbHoCTi. Ha Bupimenus uiei 3amaui
Oysa cipsiMoBaHa po3poOKa eBPOTIEHChKUX
BUEHHX, Bimoma mim HasBowo «Principles,
Definitions and Model Rules of European
Private Law. Draft Common Frame of
Reference (DCFR)» — «[Ipunnunu, Busna-
yeHHs1 Ta Monesbai [IpaBuna €Bponedics-
koro IIpuBartHoro IlpaBa. IlpoexT 3arassb-
Hoi JoBinkoBoi Cxemu» (mani — DCFR),
CIpsIMOBaHA Ha BHU3HAYeHHSl TaKUX Moze-
Jiell TpaBoOBifHOCHH, §IKi OyAyTb Npupat-
HUMMU [J151 iCHYBaHHSl y IPaBOBUX CHCTeMax
Bcix kpain €C.

Jas Ykpainn 0co6/auBOi aKTyaJbHOCTI
MUTAHHS NPO rapMOHI3allil0 HaliOHAJbHUX
NPaBOBUX HOPM 3 €BPONEHCbKUMU HaOyBae
y CBiTJi NiANMCcCaHHs Yroau Mpo acoujaLito
3 €C, 1o MOTArHYJMO HEeOoOXimHICTB TpH-
BeJIeHHsI HAalliOHAJbHOIO 3aKOHOIABCTBA Y
BiIMOBIAHICTh 10 €BPOMEUChKUX CTaHIap-
TiB [2, c. 157].
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Cran JOCJiJKEeHH npooJaemu.
Koupukuifini 3060B’s93aHHA Q0BOJI 4acTo
CTaBald TpPEeIMETOM JOCHIIKEeHHS §K
BiTUM3HSHUX, TaK i 3apyOiKHUX BUEHUX
(M.M. Arapkos, A.B. Knimouu, €.0. Xapu-
toHoB, P.A. Maiinanuk, €.0. CyxaHoB Ta
iH.), mpoTe, le TMPaKTUYHO HEeIOCJimxKe-
HOIO 3aJ/IMILAEThCS KOHLEMNLis 3060B’d3aHb
3 Oesnincrasuoro 36arauends 3a DCFR ta
nopiBHsHHS mosoxkeHb DCFR 3 HOopmamu
LIMBI/IBHOTO 3aKOHOAABCTBA Y KpaiHHU.

Merta. 3 ypaxyBaHHSM BHKJaIEHOTO,
METOI0 Li€i CTaTTi € MOPiBHAHHSA MiAXOAiB
€BPOMNEHCBKOr0 Ta YKPaiHCBbKOTO 3aKo-
HOAABLiB [0 IPaBOBOrO peryJioBaHHSA
3000B’g3aHb 3 Oe3nigcTaBHoro 30araueHus
Ta BUSIBJEHHSI Opi€HTUPIB, AKi CJim Bpa-
XyBaTH BiTUM3HSAHOMY 3aKOHOHABLIO Ha
LWJISXY 10 €BpOiHTerpatli.

Bukaan OCHOBHOTO martepiaay.
BusnaueHHss mnoHATTS 3000B’f3aHHS 3
6eamnincraBHOro 36arayeHHs y HaLiOHAJb-
HHMX 3aKOHOAABCTBaX €BPOMEHCbKUX KpaiH
BiIpi3HSAIOTHCS CBOEIO Crelu(iKoIo.

Tak, BignmosimHo nmo mnap. 812 LK
Himeuyunu, ocoba, sika 6e3 3aKOHHOI Mif-
CTaBU YHACJiIOK BUKOHAHHS 3000B’A3aHHS
iHIWo oco6o0 abo IHIIMM YHHOM 3a
PaxyHOK OCTaHHbOI mpundana ske-HeOYyIb
MaiHo, 3000B’s13aHa MOBEPHYTHU LiH 0cobi
onepxane. Lleii 060B’s30k Mae Mmiclle i B
TOMY BMIAIKy, SIKLUIO NpaBoBa MifcTaBa
Binmana 3rogoM abo SIKIIO He OOCSATHYTHH
pe3yJbTaT, Ha SKUH CHOPSIMOBaHe BHKO-
HaHHg BimmosimHo no 3wmicty yromu [3].
LlixaBo Big3HAUUTH, L0 Yy HIMEUBKOMY
npasi Bce MepenaHe CTOPOHAMHM MiAJsArae
MOBEPHEHHIO y MOPSAKY KOHAWKLII HaBiTh
y THUX BHIAAKax, KOJU Pid, KA BUCTyIMae
npeaMeTOM IMpaBouuHy, 30epiraeTbcsi B
HaTypi Ta He BTpayae CBOIX iHAUBiAyaJbHUX
o3Hak [4, c¢. 105]. Bumora npo noBepHeHHs
BUKOHAHOTO 32 HeAiCHUM MpPaBOYUHOM Y
HiMEUbKOMY TIpaBi BBaXKae€TbCSl HaWBaX-
JIUBIIIUM Pi3HOBUIOM KOHIUKIIT (KOHIUKLI S
3 BUKOHaHHA). OTXKe, OTpUMaHe 3a Hemi-
CHMM IIPaBOYMHOM, BBaXKaeTbCsl HAOYyTHUM

6e3 MOCTaTHIX MPaBOBUX MiACTaB, a TOMY
nig/sirae MoBepHEHHIO 3a MpaBUIaMH PO
OesmigcTaBHe 30arauenHs [5, ¢. 94-95].

Y npasi ®panuii 30608’s13aHHsT 3 Ges-
nigctaBHOro  30arayeHHs — BBaXKalOTbCS
3000B’dI3aHHSIMM 3 KBasigoroBopiB, Ha-
CAIOKH $IKMX 3BOAATBCA [0 3BOPOTHOrO
BUTpeOyBaHHS HEHaJeXXHO CIJIa4eHOoro
[6, c. 149]. Bimgnmosinno mo cr. 1376 LK
®panuii, TOH, XTO OTPUMAB YHACJIIOK
MOMUJIKK ab0 CBiIOMO Te, 10 BiH He MOBHU-
HeH OyB OTPUMaTH, 3060B’A3YETbCSA BUAATH
oTpuMaHe iM TOMYy, Bif KOTO BiH OTpHUMaB
Lle HeHaJIeXXKHUM YHHOM [7].

B anrmificbkiit mokTpuHi Ta CymoBii
NpakTHLi BUroJa, OTpUMaHa BiamnoBizauem
3a paxyHOK I103uBauya, Ky 0yJso 6 Hecrpa-
BeJ/IMBO 3aJMIIATH 3a BiAnoBizauem, BBa-
JKaeTbcsl  0e3MiAcTaBHUM 30araueHHsM,
dKe ninasrae noBepHeHHo. [Ipore BKasa-
HUH MPUHLMII BCe Ile 3a/JMLIAETbCA IHC-
KyCiHHUM Yy 3B’§I3KYy 3 THM, 1110 aHTJIiHCbKa
npaBoBa CHUCTeMa 3aCHOBaHA Ha MpeLe-
neHti [8].

[TopiBHSIbHUE aHAJi3 HABEIEHUX TI0JIO-
JKeHb 103BOJIsle IiHTH BUCHOBKY IIpO Te,
mo y UK Himeudnnu mosoxkeHHss mpo
OesmigctaBHe 36araueHHsl c(hopMyJbOBaHi
3a MpaBWIOM TreHepasbHO! KOHIMKLII, TOAi
AK y 3akoHonaBcTBax Ppanuii Ta Besuko-
OpuTaHii 3aKpinJeHu# Migxia, 3TiAHO SKOMY
peryJqoBaHHsl 6e3mifcTaBHOro 30arayeHHs
oOMexKyeTbCsl JIMILE HHU3KOI BUIAIKIiB
noMmuskoBoro rmiaatexy [9]. Ocranuis nigxin
y IOpUAUYHIH JiTepaTypi NiAnaeTbCs CayL-
Hill KpuTHULi, KA, OUeBUAHO, Oyna Bpaxo-
BaHa pospobuukamu DCFR, 3aBasiku gomy
y DCFR 3Haiiina 3akpinieHHss KOHLEMNLis
KoHI¥KIii 6e3 mimctaBu (condictio sine
causa). Tak, y cr. VII.-1:101 DCFR Hage-
JleHe TakKe MpaBUJIO L1040 Oe3MifACTaBHOro
3baraueHHsi: ocoba, sika oTpuMmasa Oesmin-
cTaBHe 30arayeHHsl B pe3yJ/bTaTi HeBUTiH-
HUX HaCJiOKiB A/s iHIIOI 0coOH, 3000B -
3aHa TMOBEpPHYTH 306arayeHHs Wi ocoobi.

Cnin 3a3HauuTH, L0 NpPaBUJIO, HaBe-
nene y ct. VIL-1:101 DCFR e mupunm,
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Hi>K TIOJIO>KeHHs1 TIpo Ges3mincraBHe 30ara-
YeHHs, 3aKpilJeHi y 3aKOHOIABCTBAX OKpe-
MHX €BpOINEeNHChKUX KpaiH. Tak, MOHATTS
6eanincraBHoro 36aradenns y DCFR Bus-
HAuaeThCs He uepe3 BiACYTHICTb MPaBOBUX
mifcTaB, a 4yepe3 HasiBHICTb HEraTHBHHUX
HacaigkiB g inmoi ocoou. OmHak g
3anobiraHHs BUMNaAKaM HaAMipHO LIUPOKOTO
3aCTOCYBaHHSl TMpaBUJ Mpo Oe3mifcTaBHe
36arauennss y DCFR koHkpeTusymoTbcs
00CTaBUHH, 32 HASIBHOCTI SIKMX 30arayeHHs
€ OesmigcraBHuM. Tak, BigmosimHo 1O
cr. VIL-2:101 DCFR 30araueHHsi BBa-
JKAETbCSl HEOOTPYHTOBAHUM, 3a BHUHSAT-
KOM HaCTYMHUX BuNagkiB: 1) ocoba, sika
3baraTusnacsi, Mae MpPaBO Ha OTPHUMaHHS
3baraueHHsi 3a pPaxyHOK TMOTEPIIJIOro
yepe3 J0OroBip abo iHIWIMHA IOPUANYHUN aKT,
CylOBe PO3TOpsiIKeHHsT a0 HOPMY TIPaBa;
abo 2) moTepnisuil BiNbHO i HEe MOMHUJISIIO-
YHChb TOTOAUBCSI Ha HaCTaHHS HEBUTiTHHX
nas cebe HaACJIIKIB;

Kpim Toro, 3b6araueHHsi TakoX €
HeoOrpYHTOBAaHUM, $IKIIO: 1) moTepmiauit
caM HanaB HOTO MJisi MeTH, siKa He OyJa
JIOCSITHYTa, a00 3 OUiKyBaHHSM, sIKe He BUII-
paBpasocsi; 2) ToH, 1o 36araTUBCS, 3HAB
ab0, K MOXKHa PO3YMHO TPHITYCKATH, MIT
3HATH MPO BKa3aHy MeTy ab0 OYiKyBaHHS;
i 3) To#, wo 36araTuBcs, noroauBcs ado,
K MOXHa PO3yMHO MPUITyCKATH, MIT MOro-
JUTHUCST 3 THM, IIO MPH TaKUX 0OCTaBUHAX
36araueHHsi TOBUHHe OYTH TMOBEpPHEHE.

[Ile omuH BuUMAmoK, KOJU 30arayeHsst
Oyne BBaxkaTucsl Oe3MiACTaBHUM — L€
KOJIM [OTOBip a0 iHIUWH IOPUAUUHUE aKT,
CylOBe PO3MOpsiIKeHHs a0 HOpMa TpaBa,
Ha migcraBsi 9KuUX ocoba, s1Ka 3baraTuJacs,
Maja TMpaBO HAa OTPUMaHHS 30araueHHs,
OynM BU3HAHI HiKYeMHMMH abo OCMopeHi
abo {HIIMM YWHOM BTPATUJH CHJY i3 3BO-
POTHOIO Hi€l0.

3asHayumo, 10 (paKTHYHO Ti cami
ob6cTaBuHM nepenbaueHi i B yKpaiHCbKOMY
3aKOHOJABCTBI: OesmigcraBHe 30aradyeHHd
3a konuenuieto LIK Ykpainu mae wmicue y
BUMAIKaX, KOJu HAOYTTs1 abo 36epekeHHsI

MaiiHa BigbOyJsocss 6e3 OOCTATHLOI MpaBo-
BOi mincTaBu abo KoM MailHO OyJo mepe-
JaHO [JIs1 NOCSATHEHHS METH, sika He OyJa
nocsiruyta. Pasowm i3 tum, y DCFR okpemo
3ayBaxKyeTbcs, L0 Oe3nigcTaBHoro 3bara-
YyeHHs He BinOyBaeTbCs, SKILO MOTePMHiNUH
BiJIbHO i He MOMHUJSIOYMCH TOTOAMBCS Ha
HACTaHHA HeBUTiAHUX 1/g cebe Hacaia-
KiB, TOOTO CBimOMO mepenaB iHIIiHA o0cobi
CBOE€ MalHO, He Malo4d HaMipy OTpUMAaTH
KOpPUCTb AJ151 cebe abo Maroud Hamip Mpo-
CTUTH OOPT.

[ToHsaTTss OGesmigcTaBHOrO 30arauyeHHs,
3akpimene y cr. 1212 UK Ykpainu, Takox
c(hopMy/JbOBAHO 32 MpaBUJIaMH TeHepasb-
HOi KOHIOMKLUIi Ta, y UiJOMy, BiamoBimae
koHuenuii, 3axkpimsenii y DCFR. Tak,
grigHo 3i ct. 1212 1K Ykpainu, ocoba, sxa
HaOyJaa mMailHO abo 36epersa Horo y cebe
3a paxyHOK iHIIOi ocobu (MmoTeprmijoro)
6e3 mocTaTHBOI MpaBoBOi mincTaBu (Oes-
nincraBHo HabyTe MaiHO), 3060B’si3aHa
MOBEPHYTH MoTepmisiomy 1e MakHo. Ocoba
3000B’s3aHa TMOBEPHYTH MaWHO i TO.I,
KOJTH Ti[ICTaBa, Ha sKill BoHO OyJo HabyTe,
3roIoM BigmaJa.

Pasom i3 tum, mnomoxenHs DCFR
mono 6eamnigctaBHoro 3darauyeHHs] 3HAYHO
OiJibllle neTaJi30BaHi.

Tak, y cr. VIL.-2:102 DCFR BuaHnaueno
0COOJMBOCTI  BUHUKHEHHs  OesmigcTas-
HOro 30arayeHHs y BHMAAKy BHUKOHaHHS
060B’s13Ky TpeTiil 0cobi. ¥ Takux BHUMaIKax
36araueHHs, 10 OyJ0 OIEepPKAHO B Pe3yJib-
TaTi BUKOHAHHS MOTepPHiiuM 000B’A3KY
(icaytouoro, abo Takoro, 10 MPHUITYCKABCS)
nepen TPeTbOI 0CO00I0, BBAXKAETHCH IIpa-
BOMIpHUM 3a YMOBH, I10: l) moTrepminauii
BUKOHYBaB 000B’sI30K N00pOBinbHO; ab0
2) 36araueHHs € JiMlle BUMAAKOBUM HACJIif-
KOM BHKOHaHHS 0060B’sI3KY.

Y cr. VIL-2:103 DCFR BusHaueHo
MOPOKH BOJIi MOTEPMiJIOTO TPH HaAaHHI
grond ab0 BUWKOHAaHHI HHUM O00OB’A3KY.
Jlo TakuxX BiOZHOCSATbCA: HEeMI€3IaTHICTb,
oOMaH, HacCWJIbCTBO, MOrpo3u abo Henoo-
pocoBiCHE BHKODUCTAHHS. 3a HasiBHOCTI
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BKa3aHUX OOCTaBUH 3roia IMOTepHisoro
a00 BUKOHAHHS HUM OOOB’SI3Ky He BBaxa-
I0TbCS 10OPOBINMbHUMH.

['naBa 3 Kuuru VII DCFR, npucssiuena
BH3HAYEHHIO BHUMANKiB, KOJIM Mae Micle
36araueHHs Ta BTparta. 1ak, BiAMOBIAHO MO
ct. VII.-3:101 DCFR, ocoba BBa)KaeTbCsd
Takow, 1o 30araTujacs, yHacJaifoK:
1) 36inbuieHHsi ma#iHa ab0 3MeHIIeHHS
060B’sI3KiB; 2) OTpUMaHH§ BUKOHAaHHS Y
BUIJISIAI HAllaHHS TOCJYTH ab0 BUKOHAHHS
po6oTH; abo 3) BUKOPUCTAHHS UYXKOTO
MaiHa.

[Ipu BH3HaueHHi TOro, YW Mae Micle
3barayeHHsi ocobu i B KoMy o0csi3i, He
BpaxoByeTbcsl  30araueHHs, OTpPUMaHe
Lieo 0co60I0 B pe3y/bTaTi MOHeCEHOI Helo
BTpaTH abo B 0OMiH Ha Hel.

3BOPOTHI MpaBU/a 3aCTOCOBYIOTBCSH
NMpU BU3HAUEHHi, 4Yu OyJU T[OHeCeHi
ocob6oto meBHi BTpaTH. Tak, 3rimHo 3i

ct. VII.-3:102 DCFR, ocoba BBa)KaeTbCsd
TIOTEPIIIJIO BHACIIOK: 1) 3MeHILIeHHsT MalHa
abo 36isblieHHsT 000B’SI3KiB; 2) HagaHHS
nocayru abo BUKOHaHHA poboTtd; abo
3) BHUKOpHCTAHHS MalHHa Takoi ocobu
iHII0I0 0Cc00010.

[Ipu BU3HAUEHH] TOTO, YU MOHECEHA 0CO-
6ot0 BTpaTa i B sikomy 06csi3i, He Bpaxo-
ByeTbcsl Oynab-Ke 30arayeHHs, ofeprKaHe
i€ 0co6010, B pe3ysabTaTi IOHECEHOI Helo
BTpaTH abo B oOMiH Ha Hel. To6To mie mpa-
BWJIO, 3TiHO IKOMY OYyIb-5IKi BUTOIH, OTPHU-
MaHi nmoTepmijsiol ocobo npu 36araveHHi
iHIIOI 32paxoBYIOTbCS TMPU BU3HAYEHHI
00CAry NoHeceHUX MOTEepPIiJUM BTpaT.

Y Taasi 4 Kuuru VII DCFR neradi-
30BaHO BH3HAUEHHS IPUYUHHOTO 3B’A3KY
MiXK 30iJbLIEHHSM MaiHa y opfHiel ocobu
i BiAMOBiAHOIO BTPaTOI MailHa iHIIOK OCO-
6010, 1110 € 000B'I3KOBOIO YMOBOIO BHUHHUK-
HeHHsl 3000B’si3aHHA 3 0e3MiacTaBHOro
30arauenns. Taxk, srigHo 3i crt. VII.-4:101
DCFR npuunHHME 3B’s130K MiK 30araueH-
HSIM OfIHiel i BTpaTol0 iHIIOI 0coOU icHYE,
30KpeMa, sKu: 1) maliHO Takoi ocobu
nepenaeTbcs Liero 0cobor0 ToMy, Lo 30a-

ratuBcs; 2) Taka ocoba Hajae TOMY, LIO
3baraTuBcs, MOCaAyry abo BHUKOHYE Ha
fioro KopucTb pobotTy; 3) To#H, 1o 36ara-
TUBCSl, BHKOPUCTOBYE MaiHO Takoi ocob,
0CcOOJIMBO B THUX BHIMAaAKax, KOJIM TOH, LIO
3baraTuBcs, nopyuiye npasa abo iHTepecu
MOTEPIINOro, L0 OXOPOHSIOTHCA 3aKOHOM,;
4) rtaka ocoba moJimnuiye MawHO ocobw,
o 36aratuaacs; 5) Taka ocoba 3BiJIbHSE
TOTO, 110 36araTuBCs, Bil 060B’I3KY.

Caig sasHaudTH, 1[0 BiAmoBimHO MO
nonoxenb DCFR rtak camo, sk i 3a LIK
Yxpainu (ct. 1212) npaBusia npo 6Gesmin-
cTaBHe 30araueHHsl 3aCTOCOBYIOTbCS He3a-
JIEXKHO Bim TOro, OysJ0 BOHO pe3yJbTaToOM
NnoBeliHKK HaOyBaua MaiHa, MOTEepPIiJoro
yy iHwux oci6. 3rigHo 3i ct. VII.-4:105
DCFR 36araueHHss BUHHKae TaKOX YHac-
JiIOK BTpaTH, TMOHeceHOoi 0c006010, SKILIO
TpeTss ocob6a HENpaBOMipHO BHUKOPHUCTO-
By€ MalHO MOTePMiNoro TaKUM YHHOM, LLIO
NMOTEePMiANKA M030aBASAETbCA MalHA i BOHO
BXOIUTb B MalHOBY cepy Toro, uo 3b6a-
ratuBcs. Lle mMae micue, 3okpema, KIIO B
pesyJabTaTi Toro, o TpeTss ocoba BTPY-
yaeTbcsl ab0 pO3MOPSAIKAETHCH peuaMmi,
MOTEePMiANA BTpayae MpaBO BJAACHOCTI Ha
peui, a ocoba, wmo 3baraTtunacs, uepes
3aKOH ab0 IOpUAMYHMU aKT cTae iX BJac-
HUKOM.

Ocob6amBoCTi TOBEepHEHHsST Oe3MincTas-
HOro 36araueHHst po3kpuBarwThes y [aBi 5
Kuuru VII DCFR. ¥ cr. VIL-5:101 DCFR
3a3HauaeThbCs, WO y pasi, gkuo 30ara-
YeHHSIM BHUCTYyNae MaiHO, sgKe Moxe OyTH
NoBepHeHe B HaTypi, TOH, 110 36araTuBcs,
noBepTtae 3daraueHHs 3a JOMOMOTroIo mepe-
nadi TaKoro MaiHa TMOTeprijioMy. 3aMiCcTb
nepefaui BKasaHOro MaiHa TOH, 10 30a-
raTUBCSl, MOXKe [IOBEPHYTH MOTEpPIHiJoMY
rpoOLIOBY BapTicTb 30araueHHs y BUMAIKY,
AKIIO Nepefadya MaiiHa B HaTypi 3axxapnana
6 Bim Toro, 1o 30araTUBCS, HeBUIpaBAAHi
gycusasi abo BUTpaTH. SIKIIO TOH, w10
36araTuBcs, Oinblll He 3MATHUH TepenaTu
Ma#rHo, 1110 CKJanae 30arayeHHs, BiH mosep-
Tae 36araueHHs 3a [JONOMOrOI0 BHILIATH
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Horo TrpoIIOBOi BApPTOCTI MOTEpPHiIOMY.
B yacrtuni, B akiil To#, mo 36araTuscsd,
OTpPHUMaB 3aMiCTb TAKOTO MailHa CyOCTUTYT,
el cyOCTUTYT cKJanae 30arayeHHs, LIO
nifydArae MoBepHEeHHIO, sKUo: 1) ToH, 1o
3baratuBcs, € OOOPOCOBICHUM Yy MOMEHT
pO3TOPSKEHHsT MaliHOM abo y MOMEHT
Horo BTpaTH i 3ailicHIOe BUOIp Ha KOPUCTH
noBepHeHHs cybctutyTa; abo 2) ToM, 110
36araTUBCs, € HECYMJiHHAM Y MOMEHT pO3-
NMopsiIPKeHHsT MalHOM abo y MOMeHT Horo
BTPaTH 32 yMOBH, IO MOTePHiJHd 3midc-
HIO€ BUOIp HA KOPUCTb CYOCTUTYyTA i TaKUi
BUOIp He € HeclpaBedJUBUM.

Toi#i, wo 36aratuBcsi, € mob6pocosic-
HUM, SIKILIO BiH He 3HaB i He MOXHa OyJi0
PO3YMHO MPHUIYCTUTH, LIO BiH 3HAE MPO Te,
o 36arayeHHss HeoOTpyHTOBaHe abo Bipo-
riHe CTaHe TaKUM.

Y ct. VIL-5:102 DCFR poskpuBaoThcs
MpaBOBi HACJiIKK HEMOXKJHBOCTI MOBep-
HeHHs 6e3MifAcTaBHOro 30araueHHs y HaTypi
(cTocyeTbcsi 36araueHHs], ke 3aBiIOMO He
MOXKe OyTH MOBEpPHYTO B HATypi). ¥ Tux
BUMAAKaX, KoMK 30araueHHsM He € MalHo,
sKe MoxKe OYTH TOBepHEHe B HaTypi, TOH,
1o 3baraTuBcsl, noBepTae 36araueHHs 3a
JIOTIOMOTOI0 BUMJIATH HOro T'poLLOBOi Bap-
TocTi motepnisomy. O60B’30K ocobu,
uo 36aratuaacs, OOMEKeHUH po3Mipom
3ao0llaPKeHHs, KO TOH, 1o 36araTUBCH:
He TOrolKyBaBcsi Ha 30aradeHHss abo
6yB nobpocosicaum. [IpoTe B Tux BuUMan-
Kax, KoJi 30arayeHHs OyJo onepKaHe Ha
niacTaBi yroau, fika BH3Hauaja LiHy abo
BApTICTb TaKoro 30araueHHs, TOH, LIO
36araTuBCs, IK MiHIMyM 3000B’si3aHUH 10
BUILJIATH Li€i POLIOBOI CYyMH 32 YMOBH, LIO
yroga BHsBHJACS HiKueMHOIO abo ocrio-
PIOBAHOIO IO MiACTaBax, L0 He 3ayinaioTb
BCTAHOBJIEHHS LiHU.

Cxoxi mpaBu/Ja NMpo MOBepHeHHs Oes-
nigcTaBHO HaOyTOro MaiHa B HaTypi abo

BiIIUKOAYBAHHS HOro BapTocTi y pasi
HEMOXKJIMBOCTi  TIOBEpPHEHHSI B  HaTypi
3aKkpin/aeHi @ B yKpaiHCbKOMY 3aKOHO-

naectBi (ct. 1213 LK VYkpainu). [lpore

nosoxkedHss DCFR 3nauHo Oisblie geradi-
30BaHi. 30Kpema, YKpailHCbKHM 3aKOHO-
JABCTBOM MOXKJHBICTb BHIIATUTH TIPO-
LIOBY BapTiCTh MalHa 3aMiCTb MOBEPHEHHS
Horo B HaTypi MNOMYCKAETbCS JHIlE Y
pasi Hemosxcausocmi TOBEPHEHHS MaiHa
B Hatypi,toni sk y DCFR 3akpinieno
MOXKJ/IMBICTb MOBEPHYTH MOTEPMiNOMY Tpo-
LIOBY BapTicTh 30araueHHs Yy BHMAIKY,
SKIIO Mepefaya MaiiHa B HaTypi 3axkapana
6 Big Toro, 1o 36araTUBCSl, HEBUIIPAB-
nani sycusns abo ButpaTtu. He wmicTuTh
yKpaiHCbKe 3aKOHOAABCTBO i MPaBUJI L1010
MOBEpHEHHS ~ CYOCTUTYTY  OTPUMAaHOIO
3aMicTb Oe3migcTaBHO HaOyTOro MaiHa,
0CcOOJMIMBOCTEH TMOBepHEeHHS 30arayeHHs,
U0 He MOxKe OyTH MOBEPHYTO B HATypi
(BapTocTi pobiT, LiHK MOCTYT).

Y c1. VIL-5:104 DCFR BH3HauaThCs
0COOJIMBOCTI OBEPHEHHS MJIOAIB Bi MaiiHa,
10 cKJagae Oe3niactaBHe 36araueHHs
Ta BUrof Bii KopucTyBaHHs HUM. [loBep-
HEeHH$ TJIOAIB Ta KOPUCTYBAHHS CTaBUTbCS
y 3a/eXHiCcTb Bif A0OpPOCOBiCHOCTI 0cobH,
o 36ararunacs. Tak, 3a 3araJbHUM IIpa-
BUJIOM, 00O0B’SI30K MOBEPHYTH 30araueHHs
PO3TOBCIOMKYETbCA HA IJIOAH i KOPUCTY-
BaHHS HUM a00 Oynb-fiKe 3aollalKeHHS,
BUpoOJeHe TaKUMHU IJI0JaMU ab0 KOPUCTY-
BaHHAM, $KIIO PO3Mip 3aollalKeHHS
meHie. [IpoTe sikiio ToH, 1o 36aratuBes,
oflepxye miaoau abo KOpUCTyeThcs 36ara-
YeHHsIM, Oyay4d HenoOPOCOBICHUM, MOBEp-
HeHHs1 30araueHHsl PO3MOBCIOIXKYETbCH Ha
MJI0OM | KOPUCTYBAHHS, HaBiTh SKLIO PO3-
Mip 3a0llafKeHHS MeHIle, HiXK BapTiCTb
TaKUX MJ0AIB 200 KOPUCTYBaHHS.

B yxpaiHcbkoMy 3aKOHONABCTBi Mops-
JIOK BiNIUKOAYBAaHHS [OXONiB Bia Oes3mia-
CTaBHO HaOyToro Ma#Ha i BUTpaT Ha Horo
yTpUMaHHs1 BH3HaueHo y ct. 1214 11K
Ykpainu. Y BKasaHil cTaTTi TakoX €
npuB’siska 10 ngo6pocoBicHOCTI  ocobu
— ocoba, 1o 30araTuiacs MOBHHHA BiaLl-
KOIyBaTH BCi I0XOIM, fIKi BOHA ojeprKasa
abo Mor/a ofep:kKaTH BiA LbOro MalHa 3
yacy, KoJu s ocoba aizHasnacs abo morsa
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Ni3HATHUCA MPO BOJOMAIHHSA UMM MalHOM 6e3
JIOCTaTHbOI MPaBOBOi MiACTaBH, TOOTO 3
MOMEHTY, KOJIM BOHA JIi3HAETHCS PO CBOIO
He00pPOCOBICHICTD.

Y cr. er. VII.-6:101 — VII.-6:103 DCFR
BH3HaueHi 00CTaBUHH, 3a IKHUX 0c00a 3BiJIb-
HSIETbCS Bifl MOBEpPHEHHS Oe3MiACTaBHOrO
36araueHHsi. B ykpaiHCbKOMY 3aKOHOMaBC-
TBi CX02Ke MPaBUJIO MICTUTbCS y a63. 2 4. 1
ct. 1214 UK VYkpainu, 3rigo sikoi oco0a,
dka Habysna MailHO abo 3b6eperga Horo y
cebe 6e3 OOCTAaTHLOI MPaBOBOI MiACTaBH,
Mae TpaBO BHUMAaraTd BiIIIKOAYBaHHS
3po0JIeHUX Hel HeOoOXiIHUX BUTpAT Ha
MalHO BiJ yacy, 3 IKOro BoHa 3060B’si3aHa
MOBEPHYTH MOXOAU, TOOTO obcAr 6e3min-
CTaBHO OTpuMaHoro abo 36epexkeHOoro
MaiiHa 3MeHIIyeTbcs Ha OOCHAr BHUTPAT,
MOHECEHUX Yy 3B’$13Ky 3 HOTO OTPUMAaHHSM
abo 36epexennsiMm. OnHak, Ha BiAMiHY Bin
LK Ykpaiuu, y u. 2 cr. VIL-6:101 DCFR
3aKpiNJieHo BUHATKY 3 MpaBUJ/Ia Mpo Biflil-
KOJLyBaHHSI BUTPAT, MOHECEHUX Yy 3B’A3KY 3
Oe3nigcTaBHUM 30arauyeHHsIM.

Tak, Bignosigno go ct. VII.-6:101 DCFR
ocoba, 10 30araTujacsi, He 3000B’si3aHa
noBepTaTH 30araueHHd B Till YacTHHI, B
AKil BOHA 3a3Ha/ja BTpPaT BHACJ/ILOK poO3-
nopsijpkeHHst 36aradeHHsM ab6o  {HIIUM
yuHOM (BTpaTa 36araueHHs ), 32 BUHATKOM
BUMAJKIB, KOJU Taki BTpaTu Majau 6 Micue
Ha CTOPOHi 0coOH, 110 36araTuaacs, HaBiTh
AaKio 6 36arayeHHss Ha OyJ0 Onep:KaHo.
[Ipote, 3srimHo 3 4. 2 BKaszaHOi CTaTTi,
npaBuia Mpo BTpaTy 36araueHHs He M-
JIATAI0Th 3aCTOCYBaHHIO, KOJH: 1) TOH, 110
3b6araTuBCs, ofepkKaB CyOCTUTYT; 2) TOH,
mo 36araTtuBcs, 6yB HemT0OPOCOBICHUM Y
MOMEHT BTpaTH 30araueHHs, KpiM BUMaj-
KiB, KOJTM BTpaTa 30araueHHs Mana 6 Micue
TaKOXX Ha CTOPOHi MOTEpMHiJoro, HaBiTh
Ko 6 36araueHHs Oyso MoBepHeHe abo
TOH, 1o 36araTuBcs, OyB HOOPOCOBICHUM
Yy MOMEHT OTpPUMaHHs 36araueHHsi, BTpaTta
36araueHHs BinOysacsi yHaACJiIOK peasisa-
Uil pusuKy, 3a fKUH TOH, 10 36araTuBcH,
He BiamoBimae, i Maja Miclle OO0 TOro, sIK

3000B’sI3aHHA 3 TMOBepHeHHs 30arauyeHHs
NOBUHHO OyJo OyTH BUKOHaHe;, 3) 3acTo-
coByeTbesi myHKT 3) cT. VII-5:102 (36a-
rayeHHsi, sike He MOxKe OyTH NOBepHEeHe B
HaTYypi).

Takox y mnonoxenusx DCFR nperadi-
3YIOTbCA BHUMAIKH, KOJIM Oe3miacTaBHe
3baraueHHs He TMiAJdrae [OBEpPHEHHIO.
[Timxomu yKpaiHCBKOrO Ta €BPOIEHCHKOTr0
3aKOHONABLIA TpPU BH3HAYEHHI BUIMAMKIB,
KoM OesmnifgcTaBHe 30araueHHsd He M-
JIirae TMOBepHEeHHIO, BiapisHsTbedA. Tak,
yKpalHCbKHH 3akoHOAaBelb y cT. 1215 LIK
YxpaiHu BU3Hauae, 110 He MiAjsarae nosep-
HeHHIO OesmigcTaBHO HabyTi: 3apobiTHa

njgata i mJjatexi, L0 MNPUPIBHIOITHCS
no Hei, meHcii, TOMOMOIH, CTHIIEeHMii, Bim-
IIKOMYBaHHSl IIKOAM, 3aBAaHOl  KaJill-
TBOM, {HIIMUM YIIKOIPKEHHSIM 3[10POB’si

abo cMmepTiO, aJiMeHTH Ta iHIIi TpOIIOBi
CyMH, HagaHi (isuyHii ocobi sk 3acid
[0 icHyBaHHS, SIKUIO X BUILIaTa IpOBe-
neHa (isnuHOl ab0 IOPUAMYHOI0 0CO6O0I0
NO0OPOBINBbHO, 32 BiACYTHOCTI paxyHKOBOI
MOMUJIKH 3 ii 6OKy i HemoHpocoBicHOCTI 3
60Ky HaOyBaua abo iHllle MalHO, SKIIO Le
BCTaHOBJIeHO 3akoHoM. Ha Bigminy Bim LIK
Yxpainu, y DCFR BcraHnoB/ieHe 3arasnbHe
MpaBuso, 3rifHO fIKOMy ocoba, 1o 30ara-
TUJMacs, He 3000B’si3aHa mnoBepTaTH 30a-
rayeHHsl y BUMAAKy, SKIIO 3aMiCThb LIbOTO
3baraueHHsl TOM, 110 30araTUBCs, Halae
iHIIe 36araueHHs TpeTill 0cobi i y MOMEHT
TAKOro HamaHHs To#, o 30araTuBcs,
SK 1 paHillle 3a7MIIAETBCS NOOPOCOBICHUM
(ct. VIL.-6:102 DCFR).

Taxkox, asrigxHo 3i c¢t. VII.-6:103 DCFR,
SKIIO AOroBip abo {HUIUH IOPUIUYHUH aKT,
Ha MifCTaBi SIKOrO OTPUMaHO 30araueHHs,
€ HiKueMHMM a00 e(eKTHBHO OCIOpEeHUH
YHaCJiI0K MOpYyLIeHHs OAHOro 3 (¢yHAa-
MEHTaJbHUX MPUHLUUMIB abo iMIepaTus-
HOi HOopMH, ocoba, 1o 3b6aratunacs, He
3000B’si3aHa MOBepTaTH HEOOIPyHTOBaHE
36araueHHs B Till Mipi, B fKill TOBepHEHHS
cyrnepeuuso O LiJsM BCTAHOBJIEHHS TaKUX
NpUHLUIY 260 HOPMH.
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Bincytne y UK VYkpainu i mpaBuso
1010 KOHKYypeHLlii 3060B’513aHb, BCTaHOB-
gede ct1. VIL-7:102 DCFR, BignosigHo
J0 SKOrO KOJU TOTEepnijioMy OIHO-
YaCHO [OCTYMHI MO30B MPO [OBEpPHEHHS
HeOOTpyHTOBAHOTO 30arayeHHs Ha Mil-
craBi nonoxkenb Kuuru VII DCFR i nozos
Mpo BiAIIKOAYBaHHS BTpaT (HO TOro, LIO
36araTtuBcs, abo no TpeTboi ocobu) abo
Take, L0 BUHUKAE B pe3yJbTaTi HeOOI'pyH-
TOBaHOro 30araueHHs TIpPaBO OHEPKATH
BilIUKOAYBAHHSI HAa MiACTaBi iHIUKUX TMpHU-
BATHOINPABOBUX HOPM, 3a[0BOJIEHHSI OfHie]
3 BKa3aHUX BUMOT MPUBOAUTH [0 BiAMoBia-
HOTO 3MeHIIeHHS1 PO3Mipy 3a[10BOJIEHHS MO
{HIIKX.

Ti x mnpaBuna mnigngraiTb 3acTocy-
BaHHIO, KOJIM XTOCh BUKOPHUCTOBYe MaMHO
MOTEPIIJNOro Tak, 10 B pe3y/abTaTi BOHO
MPUEAHYETbCS N0 MaHHa iHWIOI ocobH, i
Ha migcrasi nosoxenb Kuurn VII DCFR
KOpPUCTYBau BiANOBifae nepen moTeprHiauM

3a KOPUCTYBaHHS1 MallHOM i HaOyBau Hece
000B’5130K TMepel MOTEPHiNUM YHACHiLOK
36inbiuenHst maina [10].

BucHoBku. Y migcymKy 3a3Hauumo,
U0 y UiJIOMy TpaBuja mpo OesmigcTaBHe
3baraueHHsi, 3akpimyeHi B yKpaiHCbKOMY
3aKOHOJIABCTBi BiAIOBiIAIOTh KOHLEIIILLi,
Bimo6paxenii y DCFR. Pazom 3 TumMm,
nesiki mogsoxkenuss DCFR  wmatote 6yTH
BpaxoBaHi yKpalHCbKUM 3aKOHOAABLIEM
B mpoleci aganraulii ykpaiHCBKOro 3ako-
HomaBcTBa n0 3akoHomascTBa €C. Lle
CTOCYETBbCS, 30KpeMa, MpaBul Mpo 0cob-
JUBOCTI BUHMKHEHHs OeamiactaBHoro 36a-
rayeHHsl y BUMAAKy BUKOHaHHS 00O0B’A3KY
TpeTifi 0cobi, MOPOKiB BOJi MOTEPMIIOrO
Npyu HagaHHi 3road abo BUKOHAHHI HUM
000B’5I3Ky, HEMOXKJHBOCTI IMOBEpPHEHHS
OesmigcTaBHOTO 30aradeHHsi Yy HATypi,
o0CTaBHH, 3a IKHUX 0c00a 3BiJIbHAETHCS BiJL
NnoBepHeHHS Oe3mifAcTaBHOro 30arayeHHs,
KOHKYpeHLii 3000B’s3aHb TOIIIO.
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Hexum K.I'.

KoHaMKLMOHHbIE 0053aTebCTBA MO IPaXKAAHCKOMY 3aKOHOJATeJNbCTBY YKPauHbl U Mpo-
ekTy oouei cnpaBouHo cxembl (DCFR): cpaBHUTeNbHO-NPABOBOW aHaMU3.

AnHOmMayus: B CTaTbe HCC/AEIOBAHbl OCOOEHHOCTH MPABOBOrO PEryJHPOBAHHS KOHIUKLIH-
OHHBIX 00513aTeJIbCTB 110 IPAXKIAHCKOMY 3aKOHOAATENbCTBY YKPaWHBI, HEKOTOPBIX €BPOMEHCKHUX
crpaH u [Ipoekty o6ueit cipaBounoil cxembl (DCFR). BoisiBsieHbl cxoncTBa U pas3/nuKsi B MOJIXO-
JaxX eBPOMefCKOro H YKpauHCKOro 3aKOHoaTe/ el K MPaBOBOMY PEryJHpOBaHUIO 0053aTeNbCTB U3
HEOCHOBATEJNbHOr0 00O0TalLeHHS.

Karouesole cnrosa: KOHINKLNS, KOHIUKLUHOHHbIE 00513aTebCTBA, HEOCHOBATeNbHOE oborarie-
HUe, HEOCHOBATEJIbHO NPUOOPETEHHOE UMYILECTBO, cOepeKeHne UMYIIEeCTBA, IPABOBOE OCHOBAHHUE.

K. Nekit

Unjustified enrichment by the civil legislation of Ukraine and the Draft Common
Frame of Reference (DCFR): rather-legal analysis.

Summary: the article is dedicated to investigation of the main features of the legal
regulation of condictions under the civil legislation of Ukraine, some European countries and
the Drait Common Frame of Reference (DCFR). Similarities and distinctions in the European
and Ukrainian legislators approaches to legal regulation of obligations due to unjust enrichment
are revealed.

Keywords: condiction, unjustified enrichment, property acquired or saved unjustly, grounds
established by the law.




