MIHICTEPCTBO OCBITU I HAYKI YKPATHI

Hauionanpuuit yHiBepcuteT «OfecbKa IopuudHa akaieMisa»

E€BPOIMNENCLKI OPIEHTUPU PO3BUTKY YKPATHM:
HAYKOBO-TNTPAKTUYHUA BUMIP
B YMOBAX BOEHHMX BUKAMKIB

MATEPIATIN
Mi>kHapoyHOI HayKOBO-IIPaKTUYHOI KOH(pepeHIil

Ooeca, 26 xeimus 2024 poky

Oneca
«DeHikc»
2024



VIIK 005.332.2(4):316.42(477)“3647“20”(062.552)

€24

€24

Pexomernodosaro do 0pyky eueroto pacoio
Hauionanvtozo ynisepcumemy «Odecoka 0puouuHa axaoemis»
(npomoxon Ne 8 8id 15.05.2024 p.)

3a 3aranpHo0 pepakiiero C. B. Kisanosa

Binnosiganpuuii 3a sunyck M. P. Apaxensan

€BponelicbKi OpieHTHPH PO3BUTKY YKpaiHU: HAyKOBO-NIPAaKTMYHMII BUMip B yMOBax
BOEHHMX BUK/INKIB : MaTepiamy MixHap.Hayk.-pakT. koH}. (Opeca, 26 kBiTHA 2024 p.) / 32
3ar. pef. C. B. KiBanosa. — Opeca : ®enikc, 2024. - 1000 c.

ISBN 978-617-8430-05-4

Y 36ipHUKY BijloOpa)keHO HAyKOBi HAIIpAIlOBAHHS BUECHNX, IPAKTHUKIB, BilICbKOBOCTYXOOBIIB y Teope-
TUYHIN Ta eMIipuyHii mromyHi y cdepax ¢inocodcpKux 0CHOB, 3aranbHOI TeOpii Ta iCTOPUIHUX KOCTIKEHD
[ep>KaBy 1 IpaBa, aKTyaIbHMX IP06/IeM CBITOBUX COLianbHO-IOMTUYHMX TIPOLECiB, COLionorii Ta ICHX0oril B
yMOBaX IIOBHOMACIITAOHOTO BijICbKOBOTO BTOPIHEHHs. BUCBIT/IIEHO UTaHH 3arpos HallioHanbHil 6esmerni B ix
KOHCTUTYLIIHOMY BUMIpi y paMKaX Mi>KHapOJJHOT'O Ta €BPOIIE/ICHKOrO IIpaBa, TPYAOBOrO IIpaBa Ta IpaBa COLji-
aJIbHOTO 3a0e3IeueHHsl, 3eMe/IbHOTO, arPapHOro Ta eKONOTiYHOTO NIPaBa, IIOB A3aHi 3 PYHKI[IOHYBaHHAM €KOHO-
MIKM Ta MiJJIPMEMHUIITBA B yMOBAX €BpOIIeiicbKoro Bubopy Ykpainn. Posrisanyro npobnemu indopmarnsarii Ta
1udposisarii cycinpcTBa, 3axicTy iHbopMalii Ta Kibepbeseku B yMOBax BiliCbKOBOTO BTOPTHEHHSI, IUTAHHS
MEeTOAVKI BUK/IA/JAaHHS iHO3eMHMX MOB, TeOPii Ta MPAaKTUKM NepeKIafy, Ipo6IeMu TiHIBICTUKY Ta )XYPHATICTH-
ki1 Bigo6paxeHO HAayKOBi HampaloBaHHA ¥ chepax afMiHICTPaTMBHOTO IpaBa Ta Ipolecy, piHaHCOBOTO, MOP-
CbKOTO Ta MUTHOTO IIPaBa, OpraHisaliii Ta BJIOCKOHaJIEHHs Cy[OYCTPOIO, IPOKYpaTypH, iHIIMX TPaBOOXOPOHHNIX
OpraHiB, aflBOKaTypu. BUCBiT/IeHO NNUTAaHHA KPUMiHAIbHOIO IIpaBa, KPMMiHa/IbHO-IIPOLECYya/IbHUX aCHeKTiB
KPMMiHaJIbHOTO TIPOBA/KEHH Ta KPYMIHOIOTIYHIX 0COOMMBOCTEN IPOTHU/AII 3/I04MHHOCTI B YMOBAaX BOEHHOTO
CTaHY, KPUMIHATICTUKH, CY[OBOI €KCIIePTH3M, IICUXOJIOTII Ta MEAULIVHN Y 3a0e3IIeYeHH] CyLOYMHCTBA, UMBINbHO-
rO Ta CiMETHOTO IIpaBa, IHTE/IEKTYya/IbHOI BIACHOCTI Ta IATEHTHOI FOCTUILII, IMBI/IBHOTO CyJOYMHCTBA, TOCIIOfAp-
CBKOTO IIpaBa Ta Ipoljecy. PO3IIsAHYTO aKTyanbHi NUTAHHS AiSTBHOCTI Cy4acHMX 6i0/MioTeK y 3aK/mIafax BUIOI
ocBiTH, $isndHOI miATOTOBKM 3506yBadiB BUIIOI OCBITHL.

36ipHMK po3paxOBaHO Ha HAYKOBMX i HAYKOBO-IIEAArOriYHNMX IPalliBHIUKIB, 3500yBadiB BUIOI OCBITH, IPaK-
TUYHMX IPALiBHUKIB ¥ chepax OPUANIHOI, eKOHOMIYHOI, COLII0TIOTIYHOI, TOMITOMOrIYHOI, ICHMXOMOri4HOi, (ino-
JIOTiYHOI HaYK, )KypHATICTUKM Ta KibepOesneKu ToLo.

VIIK 005.332.2(4):316.42(477)»364»»20»(062.552)

Mamepianu éudaro 6 asmopcuvkiii pedaxuyii

© HY «Opecpka ropuauyHa akagemis, 2024

ISBN 978-617-8430-05-4 © ABropu crareit, 2024



Yepnuw F0piii Ilemposuu
JEAKI OCOBJIMBOCTI JOCIIXEHHA OCOBM 3T0OYNHIIA K ENTEMEHTA KPYIMIHAJICTUYHOT
XAPAKTEPUCTUKN KOHTPABAHAN KYJIBTYPHUX IITHHOCTEM . . ... i et 553

Axumoeuu Poman Ieanosuu
BCTAHOBJIEHHS TA I[TOIIMPEHHS 3JIOYMHHOTO BIUIVMBY IK KOMIVIEKCHA ®OPMA 3JIOYMHHOI
D5 005 = [ G 554

CEKLIA 13. AKTYAALHI MPOBAEMM LIMBIALHOIO TA CIMEMHOIO MPABA

Xapumonoe €szen Onezosun
CAMO3AXVICT UMBUIbHMX ITPAB B YMOBAX BOEHHMX BMK/IMKIB: 3AKOHOJIABCTBO YKPATHU TA

EBPOIIEVICHKMM JTOCBIL. . . . .ottt ettt e e e e e e e e e e e e e 557
Haeudosa Ipuna Bimaniiena
IMPMBATU3ANIA Y/ KOPIIOPATMBHE YITPAB/ITHHA: IO OBPATHI? ... e 559

Minuenxo Paica Mukxonaiena, Minuenxo [Jap’s Anamoniiena
IIEITO ITPO ITPOLIEAYPY ITPMIMYCOBOTO BUKOHAHHS PIIIIEHDb €BPOIIEMCHKOI'O CYY 3 ITPAB JIIOOVHIL. . . 561

Hexim Kamepuna Ieopziiena
ITEPCIIEKTVBY BIIPOBADKEHHA IHCTUTYTY TUMYACOBOI BTACHOCTI Y IMBUIBHE 3AKOHOJTABCTBO

VHKPATHL .ot 564
Cagponuux Oxcana Ieaniena

OKPEMI ACITEKTY ITPEJICTABHUIITBA IITEN B YMOBAX BOEHHOTO CTAHY ..ottt e 566
Babuu Ipuna Ipuzopiena

IVNCTPUBYTUBHA CITPABEJJIMBICTD Y HVMBUIDHOMY ITPABL. .. ..o 568
Bepnas-J/lykaseuvxa Onena Muxaiiniena

OKPEMI ACIIEKTH IV®EPEHIIALIIT KPEIMTHOI'O CTPAXYBAHHS Y KPATHAX €BPOIIU ...ovvovveieeane 571

Inunana Kamepuna Muxaiiniena
[IPOBJIEMHI IMTAHHSA PO3MEXXYBAHHS KATETOPIV «[IPABOBMM 3AXVICT> I «<[IPABOBA OXOPOHA» ITPAB
IUATVIHIL « ottt e e et 572

3asanvniox Cepeiti Bonooumuposuu
OKPEMI ITPOBJIEMU ITPABOBOTO PEI'V/IIOBAHHA 3AXVCTY ITPAB IHBECTOPIB BYJIBHMIITBA: AHAJII3

3AKOHOLABCTBA I CYHOBOI TTPAKTYIKIL . . .ottt ettt et et e et et e e e e et 576
Kanimenxo Oxcana Muxaiiniena

TPAHC®OPMAILIIA ITPOLEAYPY YCUMHOBIEHHSA IITEN B YMOBAX BOEHHOI'O CTAHY B YKPATHI............ 578
Kpusenxo HOnis Bacuniena

OCOBIMBOCTI YKIIAJAHHA BAHKIBCbKMX JOTOBOPIB Y MEPEXITHTEPHET. ... 581
Mamiiixo Muxona Bonodumuposuu

OKPEMI ACITEKTHU PETYISATUBHOI @YHKUILI TTPABA BIACHOCTT . oottt ittt ettt 583
Omenvuyx Onexcanop Cepziiiosuy

BIUIMB PMCBKOTO ITPABA HA ®OPMYBAHHS IHCTUTYTY BIAIIKOAYBAHHS MOPAJIbBHOI IKOJIN. ......... 586
Orzikh Yurii Hennadiiovych

THE NOTION OF “COURT” UNDER EU REGULATIONS AND ITS FUTURE IMPACT ON UKRAINIANLAW........... 587

Ilasnosa Bikmopis Ieopziiena
JOTOBIP AK I[TIICTABA BUHMKHEHHS HVIBIVIbHVX ITPABOBIJHOCHH Y COEPI HAITAHHS

MEIMYUHUX TTOCTIYT . e e e e e e e e e 590
Toxapesa Bipa Onexcanopiena
IO IMTAHHS PEIYTALIT Y MEPEJKI THTEPHET . .. .ottt ettt et et e e e et et 591
Daciti Bozoan Bonodumuposuu
SHAYEHHA PO3CYLY ITPU PETY/IIOBAHHI HMBIUIPHUX BITHOCHH. . ... 594

Chanysheva Alina Rashidivna
CONCERNING THE DEFINITION OF AUXILIARY AND ADDITIONAL OBLIGATIONS IN THE CONTENT OF
OBLIGATORY RELATIONS . .t e e e e e e e e e 596

binoyc [lenuc Bacunvosuu
I[TOHATTA HECITPABEJIJIVIBI YMOBM JOTOBOPY: IIOPIBHSJIbHA XAPAKTEPVICTUKA AMEPMKAHCBKOI'O TA
YKPATHCBKOTO TTPABA . . ..ttt ettt ettt e e et e et e e et e e e e e e 598

Bawax Bnaoucnas Anamonitiosuy
OCOBJIMBOCTI ITPABOBOT'O PETY/IIOBAHHS BMUKOPVMICTAHHSA BOTIB IJI TOPI'IB/II KPUMITTOBAJTIOTAMM ... 600

Heopnixoea Auna IOpiiena
AKTYAJIBHI ITPOBJIEMIU YCYHEHHS ITEPEIIKO]] Y KOPMCTYBAHHI TA PO3IIOPAIKEHHI 3EMEJIbHVIMN

JUIAHKAMM 3A BUMOTAMM OPTAHIB MICHHEBOT'O CAMOBPAINYBAHHA ... 602
Konicnuuenxo Cepeiii Bacunvosuu
IO MUTAHHA JOTOBIPHMX KOHCTPYKIIIN Y COEPI BYAIBHUIITBA ABTOMOBUIBHUX IOPIT ................ 605

13



PyBaHHA MOpPaJAbHOI IIKOAM, AK CK/IaJOBOI TUX 30UTKIB, AKi BK/JIIOYEHI IO 3arajJibHUX II0JIO’KEHD
[0S0 BiATIOBifaIbHOCTI 3a 3aBaHY IIKOAY, Ipu Kogyudikanil uusinpHOro mpasa ax go XIX cro-
miTTA [4, c. 83]. lllogo BUHMKHEHHA CyYacHOI KOHIIeNIIil MOpaIbHOI IIKOAY, TO IepIla 3ragKa Ipo
MOpaJbHY IIKOAY Y GpaHIy3bKiil CymoBiil mpakTui 3’ asunacs nume y 1833 poui. Huni B €ppomi
PO3PISHAIOTH TPYU TUIIM IIPABOBMX PEXXMMIB 100 MOPATbHOI IIKOAM: TibepanbHi, TOMipHi, KOH-
CepBaTNBHI.

OT>xe, HOpMU, IO CTOCYIOTbCS BiJIIKOAYBaHHA MOPaIbHMX 30UTKIB, po3po6ieHi puMCbKUM
IIPaBOM, 3MiHIOBa/IVCS i HAOY/IM MOJA/IBLIIOTO PO3BUTKY y IIPUBATHOMY IIpaBi KpaiH 3axigHoi €Bpo-
11, 30KpeMa (PpaHIy3bKOMY, iTasilIcbKOMY, HiMEIIbKOMY 3aKOHOIABCTBI, AKi 3 JJOIIOMOT 00 CY0BO]
INPaKTUKJ POSIIVPWIN Ta YIOCKOHAIN/IV OCHOBHI JOKTPVMHAJIbHI ITOI/IAAM PUMCBKOTO IIpaBa Ha iH-
CTUTYT MOP/IbHOI (HEMalTHOBOI) IIKOMIN.
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THE NOTION OF “COURT” UNDER EU REGULATIONS AND ITS FUTURE
IMPACT ON UKRAINIAN LAW

Significant events are taking place for Ukraine, the Ukrainian population and Ukrainian history.
In 2014, Ukraine, the European Atomic Energy Community and their member states signed the
Association Agreement (hereinafter referred to as the Association Agreement), which became a
certain confirmation of Ukraine’s Eurocentric path.

There is no doubt that future EU members must adapt their legislation to the EU requirements
and fulfil all the requirements necessary for accession to the EU. At the same time, considering the
existing EU regulations, which, according to Article 288 TFEU [1], are binding in full and must be
directly applied in all Member States, it is likely that adaptation, harmonisation, and approximation
will not be enough.
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An example that may confirm this statement is the definition of the term «court», which can be
found in various EU regulations. And since the EU Regulations are binding on all member states, the
issue of its mandatory application will sooner or later arise in Ukraine.

Therefore, the purpose of this study is to examine the concept of «court» and its definitions
provided in various EU Regulations with an analysis of the possible implications for Ukrainian law
and application of law.

The following EU Regulations will be discussed in the paper:

1. EU Regulation No. 2019/1111 of 25 June 2019 on jurisdiction, the recognition and enforcement
of decisions in matrimonial matters and the matters of parental responsibility, and on international
child abduction (recast).

2. EU Regulation No. 4/2009 of 18 December 2008 on jurisdiction, applicable law, recognition
and enforcement of decisions and cooperation in matters relating to maintenance obligations.

3. EU Regulation No. 650/2012 of the European Parliament and of the Council of 4 July 2012
on jurisdiction, applicable law, recognition and enforcement of decisions and acceptance and
enforcement of authentic instruments in matters of succession and on the creation of a European
Certificate of Succession.

As it comes from the title of the regulations all of them are dealing with civil matters which
separately must be considered from the perspective that the term “civil matters” itself produced
a lot of ambiguity within the EU. However, this question is out of the scope of the upcoming
study.

The interest in this matter is due to the fact that, relying on the case law of the European Court of
Justice, the EU Parliament provides a broader definition of the concept of «court», including not only
judicial bodies as such, but also sometimes administrative bodies, notaries and other institutions that
meet certain criteria for courts by the nature and principles of their activities. Thus, in the event of
Ukraine’s accession to the EU, certain administrative institutions, notaries and other bodies may fall
within the meaning of the concept of «court» in certain cases.

A separate question arises as to whether such provisions are consistent with the Constitution of
Ukraine, namely the provision that justice in Ukraine is administered exclusively by courts (Article
124 of the Constitution of Ukraine) [2].

Thus, in accordance with recital 14 of the Preamble to Regulation No. 2019/1111, based on
the case law of the Court of Justice, the term «court» should be defined more broadly to include
administrative authorities, notaries, and other authorities with jurisdiction over matrimonial matters.
This, in turn, leads to the fact that documents drawn up in accordance with the established national
procedure acquire the status and legal force of a «court decision».

Article 2(2)(1) of EU Regulation No. 2019/1111 unfortunately provides only a generalised
definition of the term «court» used for the purposes of this regulation, namely, any competent
authority or person in a Member State with jurisdiction over matters falling within the scope of this
regulation [3].

In turn, Regulations (EU) No 4/2009 and No 650/2012 provide more detail, allowing for a clearer
definition of which bodies and officials are considered to be a «court» for the purposes of the respective
regulations.

Thus, according to Article 2(2) of Regulation No. 4/2009, the term «court» requires that the
relevant bodies comply with guarantees of impartiality, the right of all parties to be heard, that their
decisions comply with the law of the Member States where they are established, that such decisions
may be appealed against or reviewed by a judicial authority and that their decisions have the same
force and effect as a judicial decision on the same matter [4].

Pursuant to Article 2(2) of EU Regulation (EU) No 650/2012, the term «court» requires
compliance with additional criteria beyond those set out in EU Regulation (EC) No 4/2009, namely
that such authorities and officials must perform judicial functions or act under the control of a judicial
authority or act on the basis of powers delegated by a judicial authority [5].
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Therefore, Regulation No. 650/2012 imposes more requirements for such bodies to be considered
a «court» for the purposes of this regulation compared to Regulation No. 4/2009. These provisions
require clarification of which authorities and officials in Ukraine fall within the definition of a court.
The intuitive answer is that none of the existing authorities and officials in Ukraine meet such criteria,
except for the judiciary. However, perhaps the only drawback of intuitive answers is that they are
lacking in argumentation.

To summarise, in order to fully answer the question of the impact of the EU Regulations on

Ukrainian law, it is necessary to define what is meant by:

- «..exercise of judicial functions» and whether this means that the authority or official
performing such a function exercises justice within the meaning of Article 124 of the
Constitution of Ukraine?

- «..act pursuant to a delegation of power by a judicial authority» and whether this provision
violates Article 124 of the Constitution of Ukraine?

- «..act under the control of a judicial authority» and whether the existence of control implies
that the respective authority or official is part of the structure of the judiciary?

- «...the right of persons to be heard» and whether this right can be guaranteed by authorities
and officials other than the judiciary?

- «...guarantees of impartiality» and whether it can be said that the impartiality of, for instance,
the tax service or a notary in their activities may differ from the impartiality in the delivery of
justice by the judiciary?

- «...the force and effect of a judicial decision» and whether it is possible to say that there is
a certain degree of unambiguous similarity between decisions made, for example, by state
registration authorities for real estate rights and judicial authorities?

All these legal questions require a detailed study based on the texts of the EU and Ukrainian

regulations, case law of the European Court of Justice, the Supreme Court and the Constitutional
Court of Ukraine.
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