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IiB 3 TOTIALY €KOHOMIKH Ta JOOYCTHMHEX 3 IOIIAAY IpaBa, Y TOMY UHCII MiKEapoZHHX 3000B’A3aHb
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Yaiixoéckan B. B. O 3amnurte HaIlMOHAJILHLIX HHTEPECOE YKpPaWHbBI IPH JHOEpATH3AIMH BHENIHe-
9KOHOMMUeCKOil JesATelbHOCTH. — CTaThd.

CraTha IOCBAINEHA X03AHCTBEEHO-IPABOBEIM MepaM, CIIOCOOHBIM CO31ATh 0IaTONPHATHEIE YCIOBUA
I BECIOPTOOPHEHETHPOBAEEEIX OTpacIell SKOHOMUKY, HHEHOBAIHOEHEOTO PA3BUTHA 1 OTPAHNYEHUS He-
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9 {erTUBHLIX DKOHOMHUYECKHUX Mep M TONYCTHMEIX ¢ TOUKH 3DeHHS IIPaBa, B TOM UHC/IE MeXKIYHAPOL-
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Summary

Chaykovska V. V. About the protection of national interests of Ukraine in the period of the
liberalization of foreign trade. — Article.

The article is devoted to the economic and legal measures that can create favorable conditions for
export-oriented industries, innovative development and unfair import restrictions. Grounded connec-
tion with the search for national protectionist economic measures most effective and acceptable from
the standpoint of law, including international obligations.

Keywords: economic law, national economic interests, foreign economic activity, national protec-
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KPEJUTHBIE OPTAHU3AIIUH B IIPABE POCCHU
1 EBPOIEHMCKOI'O COIO3A B ACHEKTE CEKTOPAJIBHOTO JENCTBUS
AHTUMOHOIIOJIBHOTO (KOHKYPEHTHOI'0) 3AKOHOJATEJLCTBA

C mosumum OGaHKOBCKOTO 3aKOHOJATENbCTBA, 3aKOHOJATEIBCTBA O TOCYAAp-
CTBEHHOM PETyJHPOBAHUM PhIHKA (PHHAHCOBHIX YCJVT, a TaKsKe aHTHMOHOIIOJIHHO-
KOHKYPEHTHOTO 3aKOHOJATENbCTBA YKpPAaWHBI, AMHTEPECHBIM MPEACTABAAETCT H3-
VUeHWe TPAKTHKYM HAJTWUUA H JeWUCTBUS AHAJOTHUHBIX IIPABOBBIX HpeANHCAHUN
3a pybeskoMm. IIpm 3TOM HEOOGXOAMMO OTMETHTH, UTO B KOHTEKCTe IOHHMAHUS
KpeluTHBIX opramm3anuii B Poccum u EC B YKpamHe JaHHBIM TEPMUH HE HCIIOJb-
ayercsd (KpeHTHOE YUpeKIeHNE UMeeT HHYI0 CMBICTIOBYIO HATPY3KY), BMECTE € T€M
7 B oOmmx AeMHUTHBHBIX Hayuajax OAHKOBCKOH cHCTeMbI, Hampumep, Poccuu,
KaK YKas’aHO B COeMWaJbHOM JMTepaType, TaKsKe HAOMIOAAIOTCA OMpefieeHHbBIE
caoskHocTH. KpoMe 5TOTO, aHTHMOHOMOJbHO-KOHKYPEHTHOE 3aKOHOAATENIHCTBO
Yxpauubl, B OTANYNE, HATIPAMED, OT aHTAMOHOIOJBHOTO 3aK0HOJATENBCTBA Poc-
CUH, He COAEPKUT CIEeMHMAJbHBIX TMPaBHJI B chepe peryiumpoBaHUS AeITEIbHOC-
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TH GaHKOB, PYHRIMOHWPOBAHUS OAHKOBCKOM CHCTEMBI; €70 MOJOMKEHHUA SBJITIOT-
cA eIMHBIMHA JJ9 BCeX CEKTOPOB (OTpaciei) SKOHOMUKH. AHAJOTHUHAS TMO3UIIUS
OoTpaskeHa W B UACTH TPABHJ OTPAaHMUEHHA MOHOIOJW3MA W TOAJAEPKAHUA KOH-
KypeHIIHH B XO03AHCTBEeHHOM Kojekce Ykpawsnl [1]. Ognako, mampumep, cT. 53
3arkona YrpaumHbl «0O Oamkax u 0aHKOBCKOH geareiabHOcTH» oT 07.12.2000 r.
[2] ompepenseT, uTo GaHKaM 3ampeniaeTcd 3aKJ0UATh JOTOBOPHI C IeJbi0 OTpa-
HAYEHUS KOHKYPEHIIUW W MOHOIOJM3ANUHU YCIOBHHM HPEIOCTABICHUS KPEIUTOB,
Ipyrux GAHKOBCKUX YCJYT, YCTAHOBJEHHUS IPOIEHTHBIX CTABOK M KOMHCCHOHHO-
ro BO3HATpaKJeHHSI. DaHKY 3ampeliaeTcs yCTaHABAMBATH TPOIEHTHHIE CTABKH H
KOMUCCHOHHBIE BO3ZHATPaKJeHUA HA YpPOBHe HHUKe Cce0eCTOMMOCTH OAHKOBCKHX
yeayr B aToM Ganke. DaHKy samperriaeTca coBepImaTh Jio0ble AeWCTBUA O BHe-
IPeHHI0 B CBOEN TMpaKTHKe HeJZ06POCOBECTHON KOHKYypeHIHH. PaKThl HeA00poco-
BECTHOM KOHKYPEHIIUH IO IIPEIOCTABJEHHWIO 0OAHKOM TeX WM WHBIX 0AHKOBCKHX
VCJAYT WJIM OCYIIECTBIEHUS OIEpaIuii IBASeTCI OCHOBAHHEM JJI 3aIlpeTa 3TOMY
OaHKY JaJbHEHIMero mMpefocTaBIeHUS TaKUX YCIAYT MJIM OCYIIECTBJEHHA Olepa-
nuii. B coorBercTBHE co cT. 17 3akona Yrpauubl «O GUHAHCOBEIX YCJAYrax, rocy-
JApCTBEHHOM PEryJIMPOBAHHH PBHIHKOB (pHMHAHCOBBIX yeayr» ot 12.07.2002 r. [3]
(uHAHCOBBIE YUPEKAECHHUSI OCYINECTBIIIOT CBOI JeATEIHHOCTh C YIETOM TpeboBa-
HHAM 3aKOHOJATEIHCTBA O 3AIATE YKOHOMUUECKON KOHKYPEHIIHHE M 3aKOHOJATENb-
CTBa O 3aIUTE OT HeJOOPOCOBECTHON KOHKYPEHIIUH.

IIpaBoBoe mososkKeHHE KpeAuTHBIX opranusanmit B Poccum m B EC B To#t mam
HHOM cTeleHHU ocBeliajoch B Tpyaax Epmeraesoit H. 10, Edpumosoii JI. I'., Kypaba-
toBa A. d., Jlayre E. B., Ilyaosoii JI. B., Priakosoii C. B. u ap. HccaegoBanuio
TeX WJIM WHBIX BOIPOCOB aHTHMOHOIOJbHOTO (KOHKYPEHTHOTO) 3aKOHOJATETHCTBA
TakKe VAeIATIOCh JOCTATOUHO BHUMAHUSA VUEeHBIMH, NpakTHKaMu. OfaHaro mpobiie-
MaTHKa OTpacjeBoro (CEKTOpaJbHOrO) MPUMEHEHUS AAHHBIX MPABOBBIX MPeAINCA-
HHM B JUTepaType IPaKTHUECKH He OTpaskajach, 3a MCKJIoueHmeM pabor Bapia-
moBoit A. H. [4].

ITosToMy KOMIIJIEKCHOE PAacCMOTPEHHE MPABOBOTO CTATyCA KPEJHTHBIX OpPTaHu-
samuii B Poccun m EC mpejicTaBaseTcs BeCbMa MHTEPECHBIM, HE TOJBKO C MOZUITHH
TEOPHUH, KOTOpasi, KaK U3BECTHO, ABASeTCA (GDYHIAMEHTOM JTI000TO MCCIEOBAHUS, HO
U C TIO3UIIUHA ee TMPAKTHUECKOTO HAOTHEHU .

Ipasgpanckuii kKomexc Poccmiickoit ®epepanuu [5] (manee — I'K PD) cogep-
JKUT KAaTeTOPHI0 «KpeAuTHAs OpraHW3amms», HO He pacKphiBaeT ee. Hampmmep, B
ct. 819 'K PP mnpu ompefesieHUH TMOHATUA «KPEeJATHBIM JOTOBOP» 3aKOHOATE]b
CTOPOHOM MO HEeMY HA3bIBaeT GAHK WJM WHYI0 KPEJIMTHYIO OpraHM3amnuio (Kpeawu-
TOp). AHAJOTHUHBIE IOJOKEHHS cofiep:KaTcsd TaksKe B cT.cT. 834, 845, 861 I'K
P®. degepannabiii 3akoH oT 2 Aerabpa 1990 r. Ne 395—1 «O G6ankax um GaHKOBCKOR
JdedTeabHOCTH» [6] (manmee — BakoH o GaHKax) B cT. 1 JaeT ompejeleHHe «Kpe-
IWTHAS OPraHMW3amMuA» — IOPHAMUECKOE JHUIO, KOTOPOEe IS M3BACUCHUS MPAOLLIH
KaKk OCHOBHOW IIeJd CBOeH AeATeJbHOCTH HAa OCHOBAHWH CIIENHMAJHHOTO pasperre-
aus (aunensun) IlenTpansmoro 6amka Poccuiickoii Pepepanmu (Bamka Poccmm)
HMeET MPaBO OCYIECTBIATh GAHKOBCKHE OMEPAINH, TPEAYCMOTPEHHbBIE HACTOATITHM
®DefepaabHbIM 3aKoHOM. KpeauTHas oprammsanus obpasyeTcsd Ha OCHOBe Ji06oii
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dopMBbI COGCTBEHHOCTH KaK XO39HCTBEHHOE OOMIeCTBO. [Ipu sTOM AaHHAA KaTero-
pHA CAVKHT B KauecTBe OIpPefedioniell Aad KRaTeropuu «0aHK»: KpeAuTHAS Opra-
HH3aMASI, KOTOpas MMeeT MCKJANUNTENbHOE MPABO OCYMIECTBAATh B COBOKYIHOCTH
caefyonue GaHKOBCKHME OIepamuy: MPUBJICUEHWE BO BRJIATBI JEHEKHBIX CPEACTB
(dbH3UTECKRUX W IOPAIAUECKAX JUI, PA3MeIeHne YKA3aHHBIX CPEJICTB OT CBOETO MMe-
HHE ¥ 32 CBOM CUET Ha YCJOBHSIX BO3BPATHOCTH, MJIATHOCTH, CPOUHOCTH, OTKPBITHE U
BejleHre OAHKOBCKUX CUETOB (DHM3WUUECKUX W OpUAWUecKUX JUI. COOTBETCTBEHHO U
HeOAHKOBCKAS KpeAuTHAS OPraHU3aIusd, W WHOCTPAHHBIN GaHK paccMATPUBAIOTCS B
KadecTBe BHAOBBIX KaTETOPHH K KAaTETOPUH POJOBOH — «KpeguTHAS OPraHU3aIAA» .

Poccuiickoe 3aKOHOTATENBCTBO HE CONEPKHUT OMpENETIeHUS POAOBOTO TMOHATHS
«KpeJUTHAS OPraHU3aIhsI», KOTOpPoe OBLIO OBl CAMOCTOATENbHBIM IO OTHOIIE-
HAIO K TEPMHUHY «0aHK».. IS pelmeHus VKa3aHHON MpPoOJeMbl TMPEACTABIAETCS
000CHOBAaHHBIM BHAUAJe BBIICHATH, UTO MPEACTABAAIOT CO60M KpefUTHBIE OPTaHU3a-
WY ¢ TOYKU 3PEHUS CBOEH SKOHOMUTECKOH MeATeIbHOCTH (9KOHOMUUECKOE TOHITHE
KPEeIUTHOM OpraHM3alWu), a 3aTeM YSICHUTb, COOTBETCTBYET JIH OHO JETATbHOMY
OTpefie/IeHNI0 KPEAUTHON OPraHM3alUM TO POCCHHCKOMY M 3apyOeKHOMY 3aKo-
HOJATEThCTBY HaA IPUMepe OCHOBAHHOM KpeJWTHOM opraHmsammum — OaHRa. [Ipm
3TOM JAOIYCTAMO MPEAMOJOKATh, UTO MPU3HAKKA KPEAMTHOH opraHmsanuu W OaH-
Ka B OCHOBHBEIX UepTax COBIAZAIOT.. TarkmM obpasom, Kak mumet JI. I'. EQpumoBa,
HAMHF TOJYYeHO IMHPOKOe TOHATHE KPEAUTHHIX OpraHU3aruil (SKOHOMHUYECKOE II0-
HATHE KPEeJUTHON OpraHmsanum). VIMuU cIeyeT CUMTATh BCE OPTaHW3AINH, KOTOPHIE
B KAaUeCcTBe OCHOBHOW HpeANPHHUMATENbCKOM TedTeabHOCTH TMpodeccHOHATHHO 3a-
HAMAOTCA MPEJOCTABICHAEM KPeJUTOB (3aiiMoB). [IpeMeTOM MX TeITEILHOCTH SIB-
JAAT0TCA pasauuHble GMHAHCOBBIE aKTHUBHI (JIeHBTH, MEeHHbIE OyMarw, AparoleHHbIE
MeTasabl). [Ipy TaKOM TMOHMMAaHWHM B T'PYINY KPEAUTHBIX OpPTaHW3aNWi MOMAJaioT
mombGapgsl [7, c.c. 20, 21, 22, 23].

Kpeautubsieopranmsanun, He BXOAAIINE BOAHKOBCK VIO cHCTEMY ( « HepopMaIbHbIE»
KPeJUTHBIE OPTAHU3AIINH ), MOYKHO OMPEAETIUTD Kak 0OJbIMYIO TPYIIY PASHOPOJHBIX
OPUANYECKAX JHIl, KOTOPble HA TMOCTOAHHON mpodeccHoHAIbHON OCHOBe 3aHWMA-
0TCS JIOOBIMEA 0aHKOBCKHMHE OIEPAIMAMHU, HO IO PA3HBIM MPUUNHAM HE BXOJAT
B 0AHKOBCKYIO CHUCTEMY. B 3Ty KaTeropmio momajgaioT HepopMaibHbie KPEIUTHBIE
OpraHU3aIuy ABYX BUJOB: OPraHMU3ANINH, 3aHAMAIOIIHeCT IPeOCTABIeHAEM Kpeau-
TOB (3afiMOB), KOTOpBIE OTBEUAIOT CHOPMYIHPOBAHHOMY BBITIE SKOHOMHAIECKOMY ITO-
HATHIO KPEJUTHOM OPraHU3aIny, U OPTaHU3ATINH, KOTOPHIE OCYIIECTBAIIOT APYTHE
0aHKOBCKHE OIepallnu, TJIaBHBIM 06pa3oM, Oe3HaJIMUHBIE pacueThl. [IpaBoBoe moO-
JIoJKEeHNE YRA3AHHBIX OPTaHU3ANMM PAa3JHTHO W MOYKET OBITH PACCMOTPEHO TOJBKO
OJHOBPEMEHHO € YUETOM KaKAoH pPasHOBHIHOCTH B oTAeabHoCTH [7, c.c. 55, 56].
Opnako 3fech HeoOXOAUMO OTMETHTH, UTO, Hampumep, cT. 13! Baroma o Gamkax
yTpaTuja CHJIY B CBA3H ¢ mpuHaTHeM 3akoHa P® or 27 mona 2011 r. Ne 162-P3
«O BHeceHMH M3MEHEHHUH B OTAeJbHBIE 3aKOHOZaTeaAbHBIe aKThl Poccuiickoit Pege-
patuy B cBsi3W ¢ mpuHATAEM PeflepasbHOro 3aKkoHa «O HAMMOHAIBHOM HJIATEKHON
cucreme» [8].

C apyroii ctopomsi, C. B. PriGakoBa, HampuMmep, YKasbiBaeT, UYTO HAa IEPBBIA
B3TJIS]] MOKET TIOKA3aThCA, UTO CJAOBOCOUETAHNE «KPEIUTHAA OPTaHU3ANMNI» OfUHA-
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KOBO TIPHMEHMMO KaK K GaHKaM, Tak W K JoMOapiaM W KPeJUTHBIM TOTPEOHTETb-
CKUM C€003aM, HO He MCIOJb3VeTCSd B OTHOIMEHWH K OPraHU3aTAAM HHKACCATIHH H
pacueTHBIM TeHTpaM. OIHAKO OTeUeCTBEHHBIN 3aKOHOAATENH CHOPMYJIAPOBAT MO-
HATHE KPEeJUTHON OPraHMW3alWM KaK OPraHM3aIlWM, OCYIIEeCTBIAIONeH OaHKOBCKUE
omepanud, K KAaKOBBHIM HeJNIb3S OTHECTH OTepalui, MPOBOJAMMBIE JoMOapiaMu H
KPEJUTHBIMHA COI03aMM TpasKjaH. VIHBIMEH CJOBAMH, TEPMHUH «KpeIUTHAS OPraHH-
3amusd» ABJIAsSeTcS (PopMaJbHO OMpefeJeHHBIM, B CBI3H € UeM YIOTpebJeHHe CI0BO-
COUETAHMS «KPEIUTHAST OPTraHU3AASI» BCET/AA HOJKHO COMPOBOKAATHCI OTOBOPKOIA,
B KAKOM 3HAUEHHH OHO HcIoJbayercsd [9, c¢. 182].

Astop kEurEm «BamKoBckoe mpaBo. T.1: BamkoBckag cucrema Poccuiickoit Pe-
nepammuy — JI. I'. EduMoBa BhIleqseT U JerajabHOE ONMpefeeHne KPeJATHON Op-
ragu3anud. B mociaeqHeM KOHTEKCTe TEPMHH «KpeAUTHAS OPTAaHW3AMUA» ABIAAETCS
pozoBeiM. OH ompefieigeTcs KaK TaKoe IOPAIMUECKOE JHUIIO, KOTOPOe /JS W3BIeUe-
HASA TpHOBLIN KaK OCHOBHOM MeJu cBoel AeATeTbHOCTH HA OCHOBAHHWH CIEIAAIbHO-
ro paspemenusa (muensun) Llenrpanasuoro 6anka Poccuiickoii Pegepanun (Banka
Poccun) nmMeeT mpaBo OCYIIECTBAATh 0aHKOBCKHUE OTEpaliiy, TPeYCMOTPEHHbIE 3a-
KoHOM o Gamkax. KpeauTHas oprammsamms oOpasyeTcss Ha OCHOBe J060# (PopMbl
COOCTBEHHOCTH KaK XO03ANCTBeHHOe 00miecTBO. TakuM oGpaszoM, AJs OIpeleJeHUs
KPEJUTHOM OPraHM3aIlMM POCCHNCKUN 3aKoH 0 GaHKaX TMpeAJaraeT TpaguIlumOHHBIE
TIpHU3HAKHE KpeAuTHOH opramusanmuu (6aHka), KOTOphIie OBIIM BHIABJIEHBI W IIPH aHa-
Jin3e WHOCTPAHHOTO 3aKOHOAATENhCTBA. To eCTh KpeuTHAA OpraHu3anus — 1) opu-
IWYeCKOe JIHIMO, KOTOpPoe 2) 3aHWMAeTCSd MpeANpPAHAMATEIbCKON AeATeIbHOCTHIO B
BHje 0aHKOBCKHUX OIepamui, mepedncIeHHBIX 3aKOHOJATeNeM B CIEMHATbHOM 3a-
KoHe, 3) n uMeeT aunensuio Banka Poccun. Kak u mHOCTpaHHOE 3aK0HOATETBCTBO,
3aroH 0 OaHEKAaX MmpejygaraeT GpopMajibHOe ONpefieeHNE KPEeAUTHON OpTraHHW3aIHH.
OHO 3aBHCHT TOJHKO OT BOJHM 3aKOHOJATENA M MOYKET OBITh M3MEHEHO B 1000 MO-
menT [10, c. 248].

N3 ananmza jeraibHOTO ONMpeAeeHUS CAEAYET, UTO CYMECTBEHHBIMA TPU3HAKA-
MH KPeJHTHOM OpPraHW3aluy ABJIAITCA: 1) HaIWUMe cTaTyca I0PHAAIECKOTO JHUIIA,
T. €. OpraHW3aluu, KOTOpas MMeeT B COOCTBEHHOCTH 000COOJEHHOE MMYIIECTBO H
OTBEUAET 1O CBOMM 00S3aTeJbCTBAM ITHM HMYVIIECTBOM, MOKET OT CBOETO MMEHH
mpHoGpeTaTh M OCYIIECTBASTh MMYIIECTBEHHbIE W JIWUHbIE HEMMYITIECTBEHHbIE TIpPa-
Ba, HeCTH 00S3aHHOCTH, OBITh MCTIOM H OTBeTYHKOM B cyje (m. 1 ct. 48 I'K); 2) ua-
BJeUeHWe MPUOBIIN KaK OCHOBHON IeJW AeATEIbHOCTH KPEeIUTHOH OpraHu3aIluw,
YTO B COOTBETCTBHH € TPAKAAHCKUM 3aKOHOJATENbCTBOM IIO3BOJSET OTHECTH IIO-
caefHIO K KoMMepueckuM opranmsamuam (. 1 cr. 50 I'K). Ilpu sTom kpeauTHasS
OpraHmM3alusa MOKET OBITh CO3/JaHa TOJIhKO B (hopMe X03HCTBEHHOTO 06IIECTBa, AT
KOTOPOTO CBOMCTBEHHO «00beMHEHNE KATUTAIOBy YIACTHUKOB KPEUTHON OpraHu-
3aTud, KOTOPhIe MMEIOT IO OTHOIMEHUIO K JAHHON OpraHu3aIun 00513aTeIbCTBEHHBIE
mpaBa. XoagicTBeHHEIE 00mecTBa corjacHo m. 3 cr. 66 'K moryr cozgaBathes B
cTporo ompefeteHAbIX dopmax: B popme AO (oTKphITOro Hian 3akpbitoro), OO0 mian
o0IITeCTBa ¢ JTOMOTHUTETHHON OTBETCTBEHHOCTHIO; 3) 00pasoBaHKe Ha OCHOBe Ji06Oi
(dopMBI COGCTBEHHOCTH, 8 MMEHHO: YAaCTHOM, TOCYAapCTBEHHON, MYHHIIATIAIBLHON H
uHBIX dopM coberBerHOCTH (4. 2 ¢T. 8 Komeruryiun PP, u. 1 ct. 212 I'K); 4) maan-
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ype JUIEH3NN KaK CIeNraJIbHOTO paspeimenus Banka Poccun (cT. 13 SakoHa o GaH-
Kax); H) obiafaHme MpaBOM OCYIIECTBIATh GAHKOBCKHE ONEPAINH, TEPEUnNCICHHBIE
B 1. 1 cT. 5 3akoHa 0 6aHKAaX. 3aKOH 0 OaHKAX COMEP:KUT W WHbBIE IPU3HAKY KPEAUT-
HOIf OpraHU3aIud, KOTOphie GOPMUPYIOT ee cTaTyc. A WMeHHO: 1) 3ampeT KpeauTHON
OpraHM3alluu 3aHUMAThCA MPOU3BOJCTBEHHOM, TOPTOBOM W CTPaXOBOM AeATENbHO-
cThio (4. 6 cT. 5 3axoHaA 0 GaHKAX); 2) KpeAUTHAA OPTaHU3AINA ABIAAETCI OJHUM U3
ajeMeHTOB OaHKOBCKOHM cucTeMbl PP (cT. 2 3akona o Gankax). KpeauTHbie opranm-
3amuu o0pas3yloT HUKHAM (BTOpoif) ypoBeHb OaHKOBCKOM cucTeMbl PO,

Takum obpasoM, TOHATHE KPEJATHOM OPTAaHU3ANNWH SIBASETCS POJOBBIM IO OTHO-
MEHNIO K MOHATAAM OaHKa W HeGAHKOBCKOM KPeJUTHON OpraHW3alWM, UTO CIETYET
HMETh B BUJY IPHU paboTe ¢ HOPMATHBHBIMYU aKTaM#, PETYINPYIOIMIUMA OAaHKOBCKYIO
JesSTeIbHOCTh: MCIOJIb30BaHNE B OTHOIMEHMH POCCHHMCKOTO 3aKOHOAATEabCTBA (Hop-
MYJIHPOBOK «KOMMEpPUeCKHH GaHK», «KPEeIUTHOE VIPEKIEHNE» W TPOUNX ABIAETCS
HeKoppeKTHRIM [11, c.c. 207, 208, 209].

E. B. JlayTc nuimer, 9To Ha BEPXHEM YpPOBHE OaHKOBCKON CHCTEMBI HAXOTUTCS
eIMHCTBEHHBIN cyOBeKT — Bamk Poccuu, Ha HUKHEM — KpeIMTHBIE OPTaHU3AIAH.
Cpeau VKa3aHHBIX CYOBEKTOB MpodecCHOHATHHBIME NPeANPAHAMATEIAMA (KOM-
MEPUECKUMH OPTaHU3ATASIM ) IBATIOTCT TOJIbKO KPeAUTHBIE OPTaHU3ATINH, KOTOPHIE
OCYIIECTBAAIOT OAHKOBCKYIO AeATEIbHOCTD B MEJIAX M3BACUEHHS TPHOBLIH. ...Kpe-
JUTHASA OPTaHU3AIUSI — 9TO X03AHUCTBEHHOE OOIECTBO, MMEIee NCKIIOUNTETbHOE
mpaBo HA OCHOBAHWH CIENMHWATHHOTO paspeimenus (auiensmu) Damka Poccuu ocy-
I[eCTBAATh ODAHKOBCKYIO AedTeabHOCTh [12, c.c. 785, 786].

CrenoBaTeabHO, MOHATHE KPEIUTHOM OPTaHU3ATIMYA WMEET KaK TEOPETHUECKOE, TAK
¥ 3aKOHOJaTeJbHOE BhIpaskeHue. [IpaBoBoe HayuHOE OCMBICAEHNE HEOOXOIMMO TIPO-
H3BOJUTDH C YUETOM PA3JHUHBIX cdep 3HAHUMN, B MEPBYIO 0UEPEh, SKOHOMAUECKHX.
CymiHoCTHOE BhIpaKeHMe JaHHOM KaTeropuu (GopMHUPOBATIOCH MOCTENEHHO, TIO3TOMY
HMEET U CBOH MCTOPHUECKHE aclmeKTHI [13, 14], ciaosKuBIOHECT MPeACTABICHHAS, ITO
TOJYKHO YIUTHIBATHCA W B MPABONPUMEHUTEIbHOM TPaKTHKE.

MosKHO KOHCTATHPOBATH, UTO B CHENHAJbHON JHUTepaType yueHbIe, MPAaKTHKH,
paccMaTpuBasi BOIIPOC O MPABOBOM MOJOKEHNH KPeJUTHHIX OpraHU3alui, ualie ocTa-
HaBJWBAIOTCS Ha JeTaJdbHOM, coiepsKalieMcs B ¢T. 1 3aKkoHa 0 GaHKaX, ompefeaeHNT
KpeauTHOM opranmsamnmu [15, c. 57; 16, ¢. 303; 17, c.c. 73, 44; 18]. Uccaepyemas
TmpaBOBas KATETOPHS OIEHWBAETCA TAKKe C TO3UIINHA BHIABICHUSA CYNTHOCTHBIX IIPH-
3HAKOB KPEJUTHBIX OpPTaHM3AINWi, COZeprKANUXCAd KaK HEMOCPEACTBEHHO B JIETAb-
HOM Je(MHWIINHU, TAK W MYTEM CUCTEMHOTO aHAJM3a — B 3aKOHOJATEIHCTBE; YAC-
HEHUS TOHATUN, BXOAANMAX CTPYKTYPHO B JeTaJbHOE OMpeesieHre; YCTAHOBICHUS
BH/IOBOTO pa3Ho0Opasus KPeJUTHBIX oprammsanmii. [Ipm aToM ciaefyeT OTMETHTH,
YTO MPOJEMOHCTPHPOBAHHOE BHITIE OMpefeieHrNe, HATPUMED, MPABOBON KaTETOPUH
(kar m d060M Apyrol) uepes STy ’Ke KATETOPHWIO HE MPHUBOAHUT K ee MOHMMAHHIO,
VCTaHOBJEHUIO JOJKHOTO COJEepKaTeIbHOTO HAMOJNHEHWSI. B JaHHOM ciaydae pedb
CKOpee MOKET MATH O BHJOBOM pasHOOOpa3Wyu KPEAMTHBIX OpPTaHU3aIHi.

IIpepcTaBasercs, uTo JeradbHasd TePUHUIAS «KPeIUTHAS OPTaHU3ATALY MOMKET
OBITH YTOUHEHA IIYTEM MCRJIUEHHUS U3 €€ COllep:KaHmA CChHIIKU Ha OAHKOBCKHE Olle-
parud, ¢ MOMOIIbI0 BHECEHUS M3MEHEHWH He TOJAbKO B ¢T. 1 3akoHa o GaHKax, HO
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H B CT. 5 JaHHOTO 3aKOHOJATEJBHOTO aKTa, Ha3BaB ee «CAeIKH KpeAUTHON Opra-
HH3ATAW», ¢ BHIJEJEHNEM CPeJu HHX TEPETHS, KOTOPBIH MOKET OBITh OTHECEH K
HCKJIOUUTEILHOMY TPaBY Ha OCYIIIECTBJIEHUE WX TAKAM BHJOM KPEJUTHBIX Opra-
HH3aTdi, Kak Gauku. [lanHas mosumus obecleunmBaeTcsd TaKiKe CYIIECTBYIOIIMMHE
JIeTaJbHBIMHA OIpeeTeHASIMA He TOJbKO KPeJUTHOM OpraHM3alinu, HO U OaHKa, He-
0aHKOBCKOH KpeAWTHOM OpraHU3allud B COOTBETCTBHH CO CT. 1 3aKoHA 0 OaHKax.

Poccuiicknit 3aKoHOTaTEe b TaKKe YKA3BIBAET II0 CYTH CKOpee He BUIOBOE PA3HO-
o0pasne KpeUTHBIX OPTaHU3ATIA I, CKOJbKO YCTAHABINBAET UEPE3 HETO CIIETMATbHBIE
mpaBmia QYHKIIMOHWPOBAHNA KPETUTHBIX OPraHU3aIuii: B 3aBUCAMOCTH OT UX BH-
noB. Tak, Kak MEHUMYM, YeThIpe KPUTEPHI KIaCCHDUKATIAN KPeJATHBIX OpraHu3a-
A MOKHO BBIZEJIUTDH B pe3yibTaTe aHadu3a cT. 1 3akoHa o GaHkax. IlepBhIM KpH-
TepUeM SBJISETCA TPeAOCTABIASIEMbIN 3aKOHOJATEILCTBOM W HOPMATABHBIMHA aKTAMHE
Bamra Poccum gomycTHMBINH TepedeHb OCYIIECTBASEMBIX OAHKOBCKHX OIeparuii.
BropsiM MO:KHO HAa3BaTh YCTAHOBJEHHOE B 3aKOHOJATEILCTBE pazHooGpasume GopM
COOCTBEHHOCTH, HA OCHOBAHHM KOTOPHIX MOTYT OOpa30BBIBATHCA KPEAMTHBIE OpTa-
HE3aTAK. TPeTbUM KPUTEPHEM BBICTYIAeT (hopMa X039 CTBEHHOTO OOIIECTBA, B KO-
TOPOH co3faeTcs KpeAuTHAS OpPTaHW3amuA. B KauecTBe 4ETBEPTOTO MOKHO HA3BATH
«HATTMOHAJBHOCTh» («IMUHBIM 3aKOHY, « IMUHBIH CTATYC») IOPUAMUECKOTO JHIA, O
MpaBHJIY MecTa ero peructpamuu [19, c. 224].

KpeauThble opranmsanuu GbIBAIOT [BYX BUAOB: OaHKY 1 HeOAHKOBCKUE KPEUTHBIE
opranmzanuu. [Ipm 3ToM B poccuiickoif GaHKOBCKOM CHCTeMe TPAAMIIAOHHO GOJIb-
me GAHKOB, YeM HeOAHKOBCKMX KPEIMTHBIX oprammsamnuii. Ecaum GamkoB B Poccum
saperucTpupoBano okoio 1100 (aeiicTByromux — okoxo 1000), To HeGaHKOBCKUX
KpeJuTHEIX opranmsanuii — Bcero okojo 50 [12, ¢. 786].

B Crpaterunu pasBuTus 0aHKOBCKOIo ceKTopa Poccmiickoii Pegepanum Ha IIe-
puox mo 2015 roga ykasamo, 4TO, KaK IIOKA3BIBAET MEKIVHAPOIHBIH OMBIT, OXHAM
W3 HAMPABJIEHUH... IBIIETCA PA3BUTHE CHCTEMBI HEKPEAMTHBIX OpraHW3atuii, mpe-
sKJle BCETO KPEIUTHON KOONepamuu W MUKpopWHAHCHPOBAHHUA, a TaKiKe Jombap-
noB. KpeguTtabie KoomiepaTuBhl 1 MUKPOGHHAHCOBBIE OPTaHU3AIINHA . KAK OTMEUEHO B
CTpareruu, He OCYIIECTBAAIOT GAHKOBCKHE ONEPANlNA U He SABAAIOTCS KPeAATHBIME
opranmzanuamMu. [leqblo TaKAX HEKPEJUTHBIX OpraHU3aTuil GBAdeTcI (HDUHAHCO-
Boe ofecmeueHre [eATEILHOCTH TpaskiaH, WHAUBHAVATHHBIX NpeANpAHAMATEIEH
W TpeAUpuATH# Majoro OusHeca. [IpuMeHseMble YRa3aHHBIMH OpTaHU3AMHAMHE
TOPOIEeAYPH TO BhHIade CCy[ M MPEeAOCTaBAECHHIO 3afiMOB MeHee (OPMAIU30BAHBI
W 3aperyJHpOBaHbBI, 0 CPAaBHEHHIO ¢ MPOIeAypodi 0aHKOBCKOTO KPEAMTOBAHUSI, H
OCHOBBIBAIOTCA HA HEMOCPEJCTBEHHOM B3aWMOJIEHCTBHH ¢ KIUEHTOM, €r0 OM3HECOM
7 COMMATHHBIM OKDYKeHHWEM, Ha KOHKPETHOM €0 aHaau3e GUHAHCOBBIX TMOTPeGHOC-
Tell u BosMoxkHOCTeH [20].

B Espomeiickom Coiosze Tak HasbiBaeMas IlepBas OaHKOBCKasd AMpPeKTHBA (HJIH
IlepBas gmpexTHBa mo OGaHKOBCKOMY fgexay [21, c¢. 242]) — HuperktuBa EC «O Ko-
OpPAWHAIINN 3aKOHOB, MPAaBUJ W aJMUHHCTPATHBHBIX MOJOKEHUN, PETYIUPYIOITAX
OpraHM3AIlNIO U BefleHHe OH3Heca KPeJUTHHIX opranmsamnuii» ot 12 aexabps 1977 r.
(77/780/EEC) [22] mana ompefiesieHne MOHATHAA «KPEJUTHAS OPraHU3AMHA» : MPE]-
OpHUATHE, UbS AeATEILHOCTD 3aKII0UAETCA B MPABICUEHUH JIETIO3UTOB (BKJIAOB) HJIH
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IPYTHX CPEACTB HA BO3BPATHOM OCHOBE OT HacejJeHHUA W B BBIJaue KPEJUTOB OT CBOe-
ro IMeHH | 3a ¢Boi cueT. TakmM 00pasoM, KJIIOUEBOM XapaKTepPHCTHKOM KpeAuTHOM
OpraHM3alluu JaHHAS TUPEKTHBA IPU3HAET MPHEM JEMO3ATOB U BHIAUY KPEJATOB U
ycTaHOBHUJIa TpeboBaHue 0613aTeIbHOTO JUMEH3NPOBAHAST OAHKOBCKON AeATeIbHOC-
™= [23].

«EBpomneiickuii 6ankoBckuii Kogekc» (European Banking Act) — mpexTuBa EC
ot 20 mapta 2000 r., oTHOCAIIEHCS K OpraHU3adu U BeJeHnIo OM3Heca KPeJHTHBIX
opragusanuii, (2000/12/EC) [24] moaTBepaus obimee ompefeseHnHe MOHATHA Kpe-
JUTHON opraHm3aium, pazpaboTantuoe B IlepBoii GaHKOBCKOM AWPEKTHBE, a TaKKe
pacIpoCTpaHuJ ero Ha MOHSITHE 3JIEKTPOHHON BATIOTHOH opraHu3anmuu (TpeAmpH-
ATHe UAu Jd1060€ APyroe I0PHINIECKOe JUI0, KOTOPOe BHIIYCKAET CPecTBa IIaTeka
B d)opMe 3IEKTPOHHBIX JEHET).

O6noBienHas pegakiusg EBpomeiickoro 6ankoBckoro Kogekca — Iupextusa EC
oT 14 urous 2006 r., oTHOCAMIeHca K OPraHU3allii B BeJeHUI0 OnM3Heca KPeJHTHBIX
opragmsanuii, (2006/48/EC) [25] (mamee — IlupextuBa N 48) B pegakuum
HNupertuser ot 16 cemtabpa 2009 r. (2009/111/EC) [26] ogHo3HAYHO YyTBepsKAa-
€T, UT0 GAHKOBCKAS AeITEIBHOCTh MOMKET OCYIIECTBIATHCI TOJIBKO IPH HAJAUHUH Y
KPeJUTHOM OopraHu3anuu JuieHsun (cT. 6), BBIaua KOTOPO# 06ycJIoBIeHA CaeAVIO-
OUMHA TPpeGOBAHWSAMM: YCTAaBHBIHM KATUTAJ KPEIUTHOM OPTaHU3ATINH HEe MOKET ObITh
MeHee 5 MaH eBpo (1. 1 cT. 9); B KpeAUTHON Opranms3anuy paboTaloT KaKk MAHAMYM
IBa JUMa, cmocoOHBIX 3 deKTHBHO BeCTH GAHKOBCKHIM OHM3HEC, HMEIOIIMX XOPOIIYIO
pemyTanuio U AOCTATOYHBIN HpodeccHOHAJbHEIN ombIT (m. 1 cT. 11); KpeaumTHAS
OpraHm3alusa TOTKHA PACKPHITh HHGOPMATINIO O CBOMX aKIMOHEpaX W YIaCTHHKAX,
KOTOpbIe MPSAMO UJU KOCBEHHO UMEIOT KBAIU(DHAIAPOBAHHYIO JOJI0 B YCTABHOM Ka-
muTaje, a TaksKe pasMep 9Tod goam (Imoj KBajudumupoBamuoit foiei (qualifying
holding) morwMaeTcd MpsAMOe WM KOCBEHHOE yUacTHe B KalWTaje TMPeAIpHATHA,
KoTopoe mpeficTaBaeHo 10 % mam Goslee KammWTa a UJIU MpaB Tojoca, Ju00 yIacTHe,
Jatolliee BO3MOKHOCTh OKA3bIBATh 3HAUMTENbHOE BIMSIHWE HA YIOpaBJeHHE JAHHBIM
npepnpusaTaeM (m. 11 c¢t. 4).) (u. 1 ct. 12); KpeguTHAA OPraHU3AMKUA BIPaBe IIOJY-
JUTDH JUTEH3UIO HA OCYIINECTBIeHNE OaHKOBCKUX Ollepanuii He mo3fHee 12 MecdmeB
¢ MOMEHTa TpeACTABIEHUSA CBOETO XojaTaiicTBa B HajA30pHBIN opran (cr. 13); uH-
dopMarusa o Kakaol BhIJaHHOM GAHKOBCKOM JHIeH3nH mepefaeTcsa B EBpomelickyio
romuccuio (cT. 14); IupekTrBa TaKyKe MOATBEpKAaeT IPUHIAI eJUHON OaHKOBCKOM
JUTEH3WH, TOBOPA O TOM, UTO He TpebyeTcA JUNMEH3NPOBAHUS AATETbHOCTH (PUJIH-
aJIOB KPEIMTHHIX OpTaHU3aThil, TOJYIUBIIUX 0aHKOBCKYIO JHUIEH3UIO HA TEPPUTO-
pum Karoro-imbo rocygapcrsa — ujena EC (ct. 16). [Ipu srom uperTHBa cogep-
JKUT 3aKPBITBIM TepeueHb W3 TATH OCHOBAHHWM /JS OT3bIBA JHMEH3UU HAJT30PHBIMHU
opraHaMu rocyaapcTBa mpomcxoskaenus (m. 1 cr. 17); JlupekTuBa ycTaHABIABa-
€T, UTO KpeJMTHAS OpraHW3allnsd, JUIEH3WPOBAHHAA HA TEPPUTOPHUH KAKOTO-THOO
rocygapctBa — ujeHa EC, BIOpaBe OTKPHITh (puUAWAT HA TEPPUTOPHH JPYTOTO
rocyfapcTBa-ujeHa B VBeJOMUTEAbHOM mopAzkre (m. 1 c¢T. 25), ofHAKO TOPAAOK Ta-
KOTO YBeJOMJEHHS OTJIMYAETCS OT NeHCTBOBABIMETro paHee (HBIHe KpeAMTHAA OpTra-
HH3AMHAS, JKeJIAT0Nasad OTKPHITh (QUINAN, HAPABIIET YBeJOMIEHNE KOMIIETEHTHBIM
HAJ30PHBIM OpTaHAaM TOTO FOCYJapCTBa, T/le OHA ObLIa JHIleH3mpoBaHa. [locaeqaue B
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TeueHHE TPeX MeCAIMEB ¢ MOMEHTA IMOTYIeHU KOMILIEKTA JOKYMEHTOB HANPABIAIIOT
COOTBETCTBYIOIEE YBeOMIEHNE KOMIETEHTHHIM HAJ30PHBIM OpTaHaM TOTO Tocyaap-
CTBa, B KOTOPOM IIPEATIOJaTaeTcsa OTKPBITHe duanaia. B TeueHme ABYX MeCATEB C
MOMEHTa TOJYIeHUS YBeJOMJEHHSA HAJA30PHBIE OPTaHBI TOCYJApPCTBA MpeGhIBAHUS
JTOJ:KHBI MPATOTOBHTHCA K OCYIIECTBJICHUIO HAN30DPHBIX GYHRINH 3a TakuM (duana-
JIOM H TPH HEOOXOTMMOCTH OIPEETUTh YCA0BUSA ero GyHRIMOHAPOBaHUI. 1o moy-
YeHWHU VBEJOMJEHUS OT HAJ30PHBIX OPTaHOB TOCYAapCTBa MPeOLIBAHUS WX II0 UC-
TEUeHHH JBYXMECITHOTO CPOKa (QUINAT MOKET OBITh OTKPBIT B MOYKET HAUATH CBOIO
JgedTeabHoCTh (. 3 cr. 25; m.a. 1-2 cr. 26)). ®uamaabl KpefUTHBIX OpraHU3alHK
TPETHUX CTPAH MOTYT OTKPBHIBATHCS JHIOD € Pa3pelmeHns KOMIETEHTHBIX HA30PHBIX
opranoB. Uadopmarius o6 3ToM JoaKHA OBITH mepefaHa B EBpomelickyio KOMUCCHIO
u EBpomneiickuii 6aHKOBCK UM KOMHTET (IocaeqHA OBII CO3aH BMeCTO BaHKOBCKOTO
KOHCYJbTaTUBHOTO KoMuTeTa) (m.m. 1-2 ct. 38). Jlio6oe pusmveckoe Uil IOPHIAUE-
CKOe JINII0, HaMepeBamIieecsd TPHOGpecTH KBATH(DHIIAPOBAHHYIO JOJI0 B YCTaBHOM
RamuTajle KPEeTUTHON OpraHm3aluu, 00S3aHO YBEJOMHUTH 00 9TOM KOMIETEHTHBIE
HAJ30pHBIE OpPraHbl. AHAJOTMYHOE YBEIOMJEHWE JOJKHO OBITH CAEJAHO M B TOM
caydae, KOTa JaHHOE JHIO0 HAMEPEHO YBEIUUHUThH CBOI KBAIH(PHUIIUNPOBAHHYIO JOJIO
10 20 %, 33 uam 50 %, 6o KoTAa peddb HAET O MPEBPATIEHH N KPeJATHOH OpraHu-
3aTUd B JOUEPHIOI opraHmsanuio ganmoro Juia (m. 1 cr. 19). Kpeautaaa opranu-
3aTUsd He WMeeT MpaBa MMETh KBATH(HIIMPOBAHHYIO J0JI0, MpeBbImaomyo 15 %
OT pasMepa COOGCTBEHHBIX CPEJACTB, B KalUTAJe IPEeAIPUATHI, KOTOPOe He ABIAAETCS
KpeJuTHOM opranmsamnmeii, (GMHAHCOBOM opraHmsamueii, aubo opraHusanmei, Begy-
miel COMYTCTBYIONYI0 GAHKOBCKOM eATeNbHOCTb, TAKYI0O KaK JU3WHT, (aKTOPHHT,
TPACTOBOE YIpaBjeHHe HUJIX TpomeccuHroBbie yeayra (m. 1 cr. 120). CoBorymHas
BeJUUMHA BHITMEYTOMSIHYTHIX KBATH(DUIAPOBAHHBIX T0JeH He J0JKHA MPEBHITIATH
60 % oT pasMepa cOGCTBEHHBIX CPEACTB KPpeAuTHON oprarusamnuu (m. 2 ct. 120) [23].

IIpu mpumenernu Pegepaapmoro 3akona oT 4 Mag 2010 r. Ne 99-P3 «O aumen-
3MPOBAHUHE OTAEIbHBIX BHUJOB JedTeIbHOCTH» [27] clelyeT yUHTHIBATH, UTO IOJO-
JKeHMS 3aKOHA O JUTEH3MPOBAHUE He MPUMEHAIOTCS K OTHOIMEHHSIM, CBI3aHHBIM C
OCYIIEeCTBJACHUEM JUTEH3UPOBAHUSA: 1) MCIOTb30BAHUA ATOMHON SHEPTHH; 2) IIPO-
HM3BOJICTBA M 000pOTa STHJOBOTO CIHPTA, AJKOTOJbHOM W CHEpTOCOAepsKalei
OpoAyKIun; 3) AeATeIbHOCTH, CBA3aHHOW C 3al[HTOM TOCYAAPCTBEHHOW TAWHBI;
4) nesITeIbHOCTA KPEJUTHBIX OpTaHuW3alnuii; ¥ paga Apyruax Bujgos (cT. 1). Jlumensu-
poBaHME YKA3aHHBIX BUIOB AeITEIBLHOCTH OCYIIECTBISETCA B MOPIAKe, YCTAHOBJIEH-
HOM (peflepa bHBIMU 3aKOHAMM, PETYJIUPYIONMME OTHOIMEHUS B COOTBETCTBYIOIITAX
chepax mesdTeabHOCTH. BompocaM JIHIEH3WPOBAHHS B 3aKOHEe O GaHKAX OTBeJAEHO
mecTo B cT.CT. 1, 5, 12, 13, 14, 15, 16, 17, 18, 20, 35. OgHoli U3 BaKHBIX 0COOEH-
HOCTeH JWIIEH3WM HA OCYIIMECTBIEHNE OaHKOBCKUX OMEpalWil ABIAAETCA TO, UTO OHA
BbIlaeTca 0e3 OTpaHMUEHHS CPOKOB ee JeHCTBHA.

B cootBercTBuu ¢ UHCcTpyRmueit Banrka Poccum ot 2 ampeas 2010 r. Ne 135-U
«0 mopsaake mpurATAA Dankom Poccuu pelmeHus o rocyAapCTBEHHOM PETHCTpAIAU
KPEJUTHBIX OPraHU3alNi W BhIZadue JUMEH3UN Ha OCYITeCTBIeHNEe GAHKOBCKUX OTle-
pammii» [28] Aag9 rocyJapCTBEHHOH pPerucTpaliuy KPEJUTHON OpTaHMB3aIWH W IOJY-
YeHUA JAMEH3UU HA OCYIIEeCTBIeHUE OAHKOBCKUX OTepamdii HAPAAY ¢ WHBIMH JO-
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KYMEHTaMU J0JKHA ObITH IIpejicTaBieHA HAAJe/KAIINM 06pasoM 3aBepeHHAS KOMUS
JTOKYMEHTa, BhIJaHHOTO (heflepadbHBIM aHTAMOHOMOJIbHBIM OPTaHOM M IO/TBEPKAA-
IOIIETO VOBIETBOPEHNE XOJATAMCTBA O Jaue COTJACHSA Ha CO3JaHUe KPEeAUTHOH Op-
ragusanud (ecIu B COOTBETCTBUU ¢ (delepaTbHBIME 3aKOHAMHE CO3JaHUE KPETUTHON
opranm3anuu TpebyeT MpeABAapUTEIBHOTO corjacus (delepaabHOrO aHTHMOHOIOJIb-
HOTO opraHa). Eciu B cooTBeTcTBHE ¢ (deflepaTbHBIME 3aKOHAME CO3JaHUe KPEIUT-
HOM OpTaHW3aMMWM OCYNIECTBJSETCA C TOCTEAVIONAM yBeloMJeHHeM eepaabHO-
T0 aHTHMOHOIIOJIBHOTO OpraHa, B TEPPUTOPHATIbHOE yupeskaeHne Damka Poccmm mo
MECTOHAXOMKIEHNIO KPETUTHON OpraHM3aluy TOJIKHA OBITH MpecTaBIeHa HaJaekKa-
oM o6pas3oM 3aBepeHHAs KOMHUSA COOTBETCTBYIOIIETO YBEJAOMJIEHHSA, a TaKKe Ha-
JIeKAIEM 06pa3oM 3aBepeHHAS KOMUSA YBeIOMJIeHUS (heepalbHOTO aHTAMOHOIOIb-
HOTO OpraHa, HATPABJIEHHOTO B COOTBETCTBHE ¢ 4. 2 cT. 31 PegepaabHOTO 3aKOHA
ot 26 mroaa 2006 roga Ne 135-®3 «O zauuTe KoHKypeHnnu» [29] (gamee — 3akon
0 KOHKYpPEHIINH ).

Crarbeit 32 3akoHa 0 GaHKAX KPEeJUTHBHIM OPraHM3aldaM 3ampelfaeTcs 3a-
RJIUATH COTJIATMEHUSA M OCYIIECTBASATH COTJIACOBAHHBIE NEHCTBHSA, HATpaBJIEHHBIE
HA MOHOTOJM3ANKI0 PBIHKA 0aHKOBCKUX YCJIYT, a TaKsKe Ha OTpaHHUEHWE KOHKY-
pernuu B OGaHKOBCKOM feie. IIpmobpeTenue armuii (fosell) KpeIUTHBIX OPTAHH-
3am|il, a TaKyKe 3aKRJIIOUEHNE COTJIAIMEHWH, TPeIyCMATPHBAIOIIAX OCYIIECTBICHUE
KOHTPOJIA 3a NeSdTEeJbHOCTHI0 KPEJUTHBIX OpraHu3alui (TpyINn KpeAATHBIX Opra-
HH3amdi), He AOKHBI TPOTHBOPEUMTH AHTHMOHOMOJLHBIM mpaBuaaM. Cobiro-
JeHWe AHTUMOHOMOJBHBIX TpPaBUI B chepe GaHKOBCKHMX YCIAYT KOHTPOJIHPYETCS
defepa bHBIM aHTHMOHOIOJBHBIM OPraHOM H €T0 TEPPHTOPHAIBHBIMH OpraHaMHU
coBMecTHO ¢ Bankom Poccum.

Kpowme storo, Hampumep, B Poccnu 3akoH 0 KOHKYPEHITHH COAEPIKUT CIENaIbHbIe
mpaBHJa OTHOCHTENbHO KPEJUTHBIX OpraHmusanuii. B paMEax JaHHOTO 3aKOHOJA-
TEeJIHHOTO aKTa OHM OTHECEHBI K (PMHAHCOBBIM OpPTaHW3aIUAM, OKA3BIBAIOIIM
dunancoBsie yeayra (cT. 4). Tak, ycTaHOBJIEHBI cCieMUAIbHBIE TOJOKEHUSI OTHOCH-
TeJIbHO: MPU3HAHAS JOMAHAPYIOMIETO TOJOKEHNA KPEAUTHBIX opranusanuii (cr. 5);
OTPAaHHYEHHH B JOIMYCTHMOCTH «BEePTHKAJIbHBIX» corjammenmit (ct. 11.1); ocoben-
HOCTeH 3aKJII0UeHUs JTOTOBOPOB ¢ ()MHAHCOBHIMH oprammsamuamu (cT. 18); ocobeH-
HOCTEH TOCYaPCTBEHHOTO KOHTPOJIS 38 SKOHOMUTECKOM KOHIIEHTpAIlNel ¢ yuacTueM
(puHAHCOBBIX oprammsanui (ria. 7); u gpyroe [30].

Takum obpa3oM, mpaBoBas MpPoOJIEeMAaTHKA YCTAHOBJEHWS HOHATHS, BHIOB, B
MeJIOM MPABOBOTO CTATyca KPEAWTHBIX OpraHm3aiuii ((pUHAHCOBBIX OpTaHH3alWii,
0aHKOBCKHX yupeskAeHmii) kak B Poccum, B EBpometickom Corose, Tak u B YKpaH-
He, IO0KHA paspelmarhed IMyTeM KOMIJIEKCHOTO aHAIM3a JeHCTBYIOMIETO HE TOJIHKO
CIENMaIbHOTO, HO W OOIIET0 3aKOHOAATETHCTBA, K KOTOPOMY, B TOM UHCJe, CAeAYeT
B JAHHOM KOHTEKCTe OTHECTH aHTHMOHOMOJIbHOE (KOHKYPEHTHOE, aHTHMOHOMOJbHO-
KOHKYPEHTHOE) 3aKOHOJATENbCTBO. VI3yueHwme W JaibHelilllee pasBuTHe (MOAED-
HH3AMAS) TOCTAETHETO TaKsKe [OJKHBI CTPOUTHCA C YIETOM €r0 CEKTOpPaJbHO-
ro (9KOHOMHMYECKH OTpACTeBOTO) AelicTBHSI. HampaBieHHS TaKOTo HCCAETOBAHUS
B OJHUX CJIYUaAX OTPasKEeHBI B CAMOM 3aKOHOJATENbCTBE, B MHBIX — JAUKTYIOTCS
SKOHOMHWYECKUMU PEATTUAMH.
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AnnHotanus

Meanvnux C. b. KpequtHble opranusaiiuu B ipaBe Poccuu u EBporeiickoro Coio3a B acliekTe cek-
TOPAJBHOTO JeiiCTBHA aHTHMOHOIIOIBHOIO (KOHKYPEHTHOI0) 3aKoHOaTeNbecTBa. — CTaThd.

B craTbe paccMaTpuBAIOTCA OOITHE BOIPOCH. IIPABOBOTO IOJOKEHWNA KPEAUTHHIX OPraHU3anuil B
Poccun n EBponeiickom Coioze. Ocoboe BEUMAaHNE YA€I€HO BIMSHNI0 aHTHMOHONOIBHKX (KOHKYPEHT-
HEIX) IPaBUI Ha GOPMUPOBAaHUeE IPABOBOTO CTATYCA AAHHKIX OPTaEU3aNuii.

Hawouesvte cro6a: mpaBoBofl cTaTyc KPeAUTHOI OpraEW3amuy, MOHATHe KPeJHTHON OpraHM3amui,
BHIH KPEIUTHEIX OPTraHEU3amuil, aHTHMOHONONbHEE (KOHKYPEHTHEE) MPAaBUIA 18 KPEIHTHHIX Opra-
HU3aInH.

Anorania

Meanvnux C. b. KpemnutHi opragisanii B npagi Pocii i €epomneiickkoro Coiozy B acleKTi ceRTopalb-

CrarTa IpucBAYeHA PO3IIALY 3aTalbHUX ITHTAHL IPABOBOTO IOJIOKEHHS KPeIHTHUX OpraHisamii B
Pocii i €Bponeficsromy Coiosi. OcobanBa yBara IpujgiieEa BIIUBY AHTHMOHOIOJILENX (KOHEKYDPEHTHIX)
IpaBuI Ha (JOPMYBAaHEHS IPABOBOTO CTATYCY INX Opramisamiii.

Kawouoei crosa: TpaBOBHI cTaTyc KPeIUTHOI opraHisdamii, MOHEATTA KPeIUTHOI OpraHisamii, BUIU
KPEeAUTHUX OPTaHi3amii, aHTHMOHONOIbH]I (KOEKYPEHTHI) IpaBmiIa AIA KPefUTHAX OpraHizamii.

Summary

Melnyk 8. Credit organizations in the law of Russia and the European Union in the aspect of a
sector effect of the antimonopoly (competition) legislation. — Article.

The article covers general issues of the credit organizations’ legal status in Russia and the Euro-
pean Union. Special attention is given to the influence of the antimonopoly (competition) rules on the
formation of the legal status of the above-mentioned organizations.

Keywords: legal status of a credit organization, the notion of a credit organization, the types of
credit organizations, antimonopoly (competition) rules for credit organizations.


http://finanal.ru/013/evropeiskoe-bankovskoe-pravo-sovremennye-tendentsii-

