CEKNIA 3. HTUBLJIBHE ITPABO 1 IIUBLJIbHUHA MTPOLIEC;
CIMEMHE ITPABO; MI’KHAPOAHE IIPUBATHE ITPABO

MICHE 3ABIATKY CEPEJl IHIINX BUAIB 3ABE3ITEYEHHSA
BUKOHAHHA 3050B’AA3AHHA

Bboiixo A.O.
acnipanm 8i00iny npobiem npusamuo20 npasa
Hayxoeso-0ocnionuii incmumym npusamno2o npaea i niOnpueMHuymeda
imeni akademixka @. I'. Bypuaxa HAIIpH Ykpainu

3aBAaToOK 3aiiMae MOYECHE MICIE B IHCTUTYTI 3000B’s13aJIbHOTO TpaBa K OJUH 13
Ti€BMX  BUIIB  3a0€3lCUeHHs BHKOHAHHSI  3000B’s3aHHsi.  3aTpeOyBaHICTH
3aCTOCYBaHHS JOCIIKYBAaHOTO BHUAY TOB’Si3aHa 3 HU3BKUM PIBHEM JOTOBIPHOT
JTUCIUIUTIHN, HEHAJIIMHOCTI Ta HEBIEBHEHOCTI KOHTPAreHTIB y BHKOHAHHI YMOB
JIOTOBOPY OJHMH OJTHUM, & TaKOXK Y MOKJIMBOCTI IOAATKOBOTO 3aXUCTy CBOIX MpaB Ta
IHTEpECIB y pa3i MOPYLIEHHS 3000B’ I3aHHS.

BonHouac, aHanmizyrouu HOPMHU IMBUIBHOTO 3aKOHOJABCTBA Ta JOCIHIIKYIOUU
HAyKOBI TIOJIOKCHHS TIPO 3aBJATOK, 3a3HAYCHUN BHUJ 3a0C3ICUCHHS BHKOHAHHS
3000B’s13aHHS MOTPIOHO PO3TSAATH B IIUPOKOMY AaCIEKTI, a TOMY OOMEXKHUTHCH
KOHKPETHUM TIEPEJIiKOM MPUTAMAHHUX HOMY PUC JIOCUTh CKJIAJIHO. Y 3B’S3KYy 3 YHM
JOPEYHUM OyJ1e PO3IIISHYTH 3aBAATOK Cepel IHINX BUJIIB 3a0e31eueHHs] BUKOHAHHS
3000B’s13aHHS Ta BiHAWTH CITUIHHI Ta BiJIMIHHI PUCH.

CHiJIbHOIO METOI0 YCIX BHUIIB 3a0e3MedUeHHs BUKOHAHHS 3000B’s3aHb € HaJaHHS
KPEAUTOPY MOXKIMBOCTI OTPUMATH HAJIEKHE HOMY 3a 3000B’s3aHHsM [ 1, ¢. 473].

TpanuiiifHO 3aBIAaTOK TOPIBHIOIOTH 3 HEYCTOWKOI, OCKIIBKH JOCTIIHKYIHOUN
BEKTOP X Jii 3a3Ha4eHI BUAM 3a0€3MeUeHHsT BUKOHAHHS 3000B’s13aHb CTIPSMOBaHI Ha
Te, abM CTUMYJIOBaTH OOp>KHHMKA J0 BUKOHAHHS CBOiX OOOB’s3KiB. 3arpo3a BTpaTH
3aBAATKY, SK 1 MOXJIMBICTh CTSTHEHHS HEYCTOWKM OpPIEHTYIOTh OOpXKHHKAa Ha
BUKOHAHHS 3000B’s13aHHs B HATYypi [2, ¢. 479; 3, ¢. 33-34].

ChnuibHUMHM pHCaMU 3aBJIaTKy Ta HEYCTOMKM € Te, 10 BOHU OJHOYACHO
BUCTYIIAIOTh 1 crioco0amMu 3a0e3NeueHHs] BUKOHAHHS 3000B’s3aHHSA, 1 3ax0/JaMu
UBUILHO-TIPABOBOI  BIJIMOBIJAJIBHOCTI Yy pa3l MOpylIeHHs 3000B’s3aHHA. Tak,
HEYCTOMKa 1 3aBJIaTOK OOTSHKYIOTh OJTHOYACHO SIK KPEAUTOpa, TaK i OOp)KHUKA, 110, B
CBOIO Uepry, BWAULIE 3a3HA4YCHI BHUJIM 3-TIOMDK I1HIIUX BHUJIB 3a0e3NeUYeHHS
BUKOHAHHSI 3000B'A3aHb.

KpiM 11pOro, CXOXICTh JBOX BHIIB 3a0e3NeueHHsS BHUKOHAHHS 3000B’s3aHb
noJyiArae 1 y 3asjajieriip 3agikcoBaHoMy po3Mipy. Tak, HeEycToilka y BHIVISIAIL
mrpady OOUYMCIIOETHCA y BIACOTKAaX Bi CyMH HEBUKOHAHOTO a00 HEHAJIEKHO
BUKOHAHOTO 3000B’s13aHHs, a HEYCTONKA y BUTJIAII TTEHI OOUYHUCITIOETHCS y BIACOTKAX
BiJl CyMH HECBOEYACHO BHKOHAHOTO TPOIIOBOTO 3000B’sI3aHHS 3a KOXCH JICHb
npocTpoyeHHs BUKOHaHHS (4. 2, 3 cT. 549 LK VYkpainm). Illo x crocyerbcs
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3aBAaTKy, TO Buxojasuu 3 npunuciB 4. 1 ct. 571 LK Ykpainu 3aBmarok (rporioBa
cyma abo0 BapTICTb PyXOMOro MaiHa, SIKi BXKe€ OOYMOBJICHI) 3aJIMIIATUMEThCA Y
KpEIUTOpa, SKIIO MOPYIIEHHS CTAIOCs 3 BUHU OOP)KHHKA, a00 K, SIKIIO MOPYIICHHS
CTaJIOCS 3 BHHHM KpPEAUTOpa, TO OCTAHHINA Ma€ CIUIATUTH OOP>KHUKY TOJBIMHHIMA
pO3MIp 3aBIIATKY.

Kpim Toro, momiOHICTh 3aBAATKY Ta HEYCTONKHU TMOJISITAE TIE i B TOMY, 1110 BUHHA Y
NOpPYILIEHHI 3000B’s13aHHS CTOPOHA HE 3BUIBHAETHCA BiJ BIAUIKOAYBAHHS 30MTKIB.
BinnoBiziHI M0JI0KEHHS 1100 HEYCTOMKH 3akpiruieHi B 4. 2 cT. 552 IIK Vkpainu, a
o0 3aBaarky — B 4. 2 c¢r. 571 LUK VYkpaiau. [Ipyn npomy, Ko moao 3aBAaTKy
nependaueHo 3aKOHOM 3alliKOBUN XapakTep 30MTKiB, TO MIOJI0 HEYCTOWKH CTOPOHU
MOXYTb Mepei0auynuTH BIAMOBIIHUN XapaKTep B yMOBaxX JI0TOBOPY.

OCHOBHI K BIIMIHHOCTI 3aBJJaTKy Ta HEyCTOWKH MOJIATAIOTh B TOMY, L0 3aBJIaTOK
BUJIAETHCSL «HATEpea», a ciiaTa ado mepenaya HEYCTOMKHU TITbKH OOYyMOBIIOETHCS
yMOBaMH JIOTOBOPY y BHIAJIKy MOPYIICHHS 3000B’si3aHHs. 3aBJATOK € YaCTKOBUM
IUIATEXKEM 1 3aPaXOBYETHCS B PaXyHOK BUKOHAHHS OCHOBHOT'O 3000B’sI3aHHS, SIKIIO
Take 3000B’sI3aHHSI BUKOHYETHCS HAJCKHUM YMHOM, a HEYCTOWKAa — TUIBKH Yy pasi
MOPYIICHHS 3a0€31eYCHOTO HEI0 30008’ I3aHHS.

Ha BinmMiHy Binm 3aBAaTKy MOpyKa SK BUJ 3a0€3MEeUeHHs CTOITh OE3CIIpPHO BUIIIE,
OCKIUJIBKH Yy pa3l MOPYIICHHS 3a0e3ledeHOro 3000B’sA3aHHSA, JO0 BIAMOBIAAIBHOCTI
3aJy4a€ThCA MOPYUYUTENh (HOBA CTOPOHA 3000B’s13aHHS), MPU LILOMY OCHOBHE — II€
IJIaTOCIPOMOKHICTh Takoi ocodu. I. O. IIpoueHko BkazyBas, 1110 TOpyKa — YMOBHUI
NPaBOYMH, 3a SKAM MOPYYHUTENb BIAMOBINAE Tepe] KPeAUTOpOM JIMIIE B pasi
NOPYLIEHHS 3000B'I3aHHS OOPKHUKOM Ta HEMOXJIMBOCTI CTATHYTH 3 HbOTO Oopr
[4, c. 10].

[ToxiOHi pucu, siKi MpUTaMaHHI MOPYLI Ta 3aBJATKy, MOJIATAlOTh B TOMY, IO
oOuaBa 3a0e3reuyBaHl MPAaBOYMHU MAlOTh OyTH yKJIaAeHl (SK TpaBuio) B
MUCHEMOBIH opMmi.

Pazom 3 mmuMm mopyka BiMiHHA BiJ 3aBJATKy THM, II0 y 3a0e3Me4yyBaHOMY
MOPYKOIO JTOTOBOP1, KpIM KpPEAUTOpa Ta OOpKHHMKA JOMydYaloThCA A0 BUKOHAHHS
3000B’si3aHHA  TpeTi o0coOM (MopyuyuTeni), a TaKoX THM, W0 [HUBUIBHUM
3aKOHOJABCTBOM HE BCTAHOBIIIOETHCS BIAMOBIAAIBHICT IS KPEIUTOPA, IPOTE
oOcsAT BIAMOBITATHHOCTI JIst O0pyKHHUKA MOke 3MmiHtoBaTHCs (cT. 554 1K Ykpaian).

JloC/iTHUKY BUPI3HAIOTH 3aBJATOK Ta 3aCTaBY 3-TIOMIXK 1HIIMX BUAIB SIK TaKl, sIKi
3a CBOEIO TMOMEPETHBbOI0 KOHCTPYKINIEIO MOB'SA3aH1 3 TONEPEAHIM BUIIJICHHIM MaifHa
OOpXHUKY JJii MPUMYCOBOI peanizaiii o00B'sa3ky mopymHuka [5, c. 395]. Takox
JaCTKOBO CXOXKMM MDK 3aBAaTKOM Ta 3acTaBOI0 € iXHI MNpeaMeTHUH CKIaj,
OCKUIBKH OOpKHHUKOM MOXYTh TEpeNaBaTUCS SK TPOIIOBI KOINTH, TaK 1 pyXxome
maiiHo. Ilpy 1mbOMy Hepyxome MailHO Moke OyTH TiIBbKH NPEAMETOM 3acTaBH
(imoteka). Tak, ct. 575 UK VYkpainu Bu3Hauae iMOTEKy SIK 3aCTaBy HEPYXOMOTO
MaifHa, 110 3aJIUIIAETHCS Y BOJOAIHHI 3aCTaBOJIAaBIs a00 TPEThOi 0COOH.

BiaminHiCcTIO 3aBOaTKy B 3acTaBU € pO3MIp, SKUM 3a0e3MedyeTbes
3000B’s13aHHS, OCKIJIBKH 3aBAATOK 3aBXIU € YACTHHOKO I'POLIOBOI cyMu abo MaiiHa,
K€ TEePeNacThCsl KPEeOUTOPOBi, TOMI SIK 3acTaBa MOXe OyTu Oinbiioo abo
CHIBMIPHOIO 3 CYMOIO OCHOBHOI'O 3000B’sI3aHHS.

35



[TopiBHIOIOUM 00MABa BUAM 3a0€3MEUEHHST BUKOHAHHS 3000B’sA3aHb, BapTO
3rajiatu, 10 MepeJaroyud 3aBIaTOK Yy BIJIMOBIIHIM YacTHHI OOpPXKHHK 3asBIISIE MPO
CEepHO3HICTh CBOIX HaMIpIB IOJI0 BUKOHAHHS OCHOBHOT'O 3000B’sI3aHHS, TOJI SK
nepelaly MpPeaMEeT 3acTaBU  BIJOYBA€ThCS TapaHTIS TOBEPHEHHS KOIITIB
KpeauTopa.

AHanizytouu nopyuieHHs 3a0€3Me4eHoro 3aBJaTkoM abo 3aCTaBOI0 3000B’ I3aHHS,
BapTO BHUOKPEMUTH XapaKTEPHY I 000X BHIIB PHCY, SKa IOJSITa€ B TOMY, IO
BUJIaH1 Hamepel MPeaIMeTH 3aBIaTKy abo K 3aCTaBW 3aXWINAIOTh, B TIEPITy YEpry,
IHTEpECH  KPEIUTOPIB, OCKUIbKM, HE3BaXKAIOUM HA PO3BUTOK JOTOBIPHUX
PaBOBIJHOCHH MIXK CTOPOHAMHM, KpeauTop 0€3 BTpaTu yacy, CyJOBUX IPOLEIyp Ta
(iHaHCOBUX BUTPAT MOXE YaCTKOBO 33/I0BOJILHUTH TIOPYIICHE MpaBo abo iHTepec.

Bapro akieHTyBaTH yBary Ha TOMY, IO y BHUIIQJKy TOPYIICHHS 3000B’s3aHHS,
3a0€3I1eUeHOr0 BIANMOBITHUMH BHUAaMH, sKi 3akpirmuieHi riaaBorwo 49 IIK Vkpainwu,
BUHHA y 3000B’s13aHHI CTOPOHA Ma€ BIAIIKOAYBATH MOTEPITUTIH CTOPOHI 30UTKH, 5Kl
MOXYTh OyTH BH3Hau€HlI SK JOTOBOPOM, TaK 1 3akOHOM. Taka OCOOJUBICTH
nputaManHa 3aBaaTtky (4. 2 ct. 571 HK VYkpainu), veycroimi (4. 2 ct. 552 K
VYkpainn), mopyi (4. 2 ct. 554 11K Vkpainun) Ta 3acrtasi (4. 2 ct. 589 IIK Ykpainn),
a TOMY IMiJICYMOBYIOYH BUIIICHaBEJeHE MOTPIOHO 3a3HAYUTHU, IO 3aBJATOK MOPSI 3
IHITMMH BUJaMU 3a0€31eUeHHs] BUKOHAHHS 3000B’sI3aHHS JIMCHO HAJAa€ KPEAUTOPY
3aXHMCT Bl HEMPABOMIPHUX M1 OOPKHUKA Ta CTUMYJIFOE OCTaHHBOI'O 10 HAJIEKHOTO
BUKOHAHHS B3ATHX 3000B’s13aHb.
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