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confirmed in Upjohn Co. v. United States, where US Supreme Court held that communication between
company’s employees and the company’s attorney is protected under attorney-client privilege (Upjohn
Co. v. United States. 449 U.S. 383. US Supreme Court,1981).

Taking into account international practice, many jurisdictions imply the narrower scope of
attorney-client privilege. For instance, the European Union does not recognize privilege for a client’s
communications with in-house lawyer which was established in Akzo Nobel Chemicals Ltd and Akcros
Chemicals Ltd v. European Commission. The European Court of Justice held that for the attorney-
client privilege regarding corporate issues, there must be an independent lawyer who is not an
employee of the company and who is admitted to practice in an EU member state. Despite that, such
countries as Ireland and the Netherland apply a privilege for communications with in-house counsel.

In Switzerland traditionally there is no privilege for in-house counsel as well, though the
information confided with the company’s lawyer may be safeguarded by the principle of business
secrecy (Legal Profession Privilege, 4th Edition, 2016 Switzerland).

In Ukrainian legislation the concept “attorney’s secrecy” is used for any information about the
client that becomes known to the attorney, attorney’s assistant or intern during his/her legal practice
(Law of Ukraine on Advocacy and Legal Practice, Art.22, 05.07.2012). In the legal doctrine there are
different opinions on a waiver of attorney-client privilege. A. Pysarenko insists that the privilege can
be waived if it is necessary for the effective legal protection of a client’s interests (ITucapenko A.
Pasrnamenue agBokarckoii taitHbl: IOpuandeckas npaktuka Ne36, 2004). A.V. Holovan stresses the
attention on the Rules of Lawyer’s Ethics that provide obligatory consent of the client for disclosure of
information (I'omoans I.B. 3axuct mnpodeciiiHol MOPUAMYHOI TAEMHUIN 3TiTHO 3aKOHOJABCTBA
Vkpainu Ta [IBeimapii: Aasokat Nel, 2005). M.Yu. Barshchevskiy states that disclosure of attorney’s
secrecy is legal if it is aimed at prevention of crime (bapuieBckuii, M. b. AnBokarckas stuka. Camapa:
1999). However, the waiver of attorney client privilege can be carried out only by the written
statement of the client (Law of Ukraine on Advocacy and Legal Practice, Art.22, 05.07.2012).
Moreover, according to the Rules of Lawyer’s Ethics, disclosure of communication between client and
lawyer is forbidden on any ground including illegal attempts of investigatory institutions to acquire the
information. The similar practice is exercised in France, where law establishes that the lawyer cannot
be refrained from the obligation of attorney-client privilege by the client or governmental institutions
("Lawyers in France and Attorney-client Privilege™ French Business Law. Web: french-business-
law.com). Nevertheless, it is necessary to mention that the attorney in Ukraine is not liable for the
provision of information on financial operations by a natural or legal person to the central executive
organ in the sphere of prevention of money laundering, terrorism and dissemination of weapon of mass
destruction (Law of Ukraine on Advocacy and Legal Practice, Art.22, 05.07.2012).

To sum up, the information received during representation of a client by a lawyer affirmed by a
contact on provision of legal advice constitutes an attorney-client privilege in Ukraine and its
disclosure is forbidden on any grounds, except the circumstances when such disclosure is done
according to the Law of Ukraine on Prevention of Money Laundering, Funding the Terrorism and
Dissemination of Weapon of Mass Destruction.
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AJIBOKATYPA B €C: OCHOBHI 3ACA/IA AIAJIBHOCTI

VYkpaiHa TpuMae cTpaTeriyHUi Kypc Ha eBpoiHTerpauito. [TocTynoBo 1e TopkaeThes BCix chep
KUTTsI. OcobnnBe Miclie B OyAb-sKii JeprkaBl 3aiiMaOTh IPaBO3aXUCHI IHCTUTYTH, Cepel] IKUX YlIbHE
Miclle Tocifiae agBokaTypa. HarioHanpHI CTaHAApTH AISUTBHOCTI aJBOKATYpU MAarOTh BIiANOBIIATH
MDKHapOJAHMM Ta 3araJlbHOEBPOINEHCHKUM BHMMOIaM, IIO 3YMOBIIIOE aKTYyalbHICTh PO3IJIALY 3acajl
TisUTBHOCTI aIBOKaTypu B €BporeiicbkoMy Coro3i.

[IpaBoBe perynoBaHHS AisJIBHOCTI aJBOKaTiB B YKpaiHi, 1HIIMX Jep:kaBax Ta Ha piBHI €C,
30KpeMa, JOCIiKyBainu Taki BueHi, sk H. bonnans, JI. bpycuiuun, €. BacbkoBckuid, 1. CrnoBaipkui,
M. Jlapin, O. Cesaronpkuii Ta iHmi. [IpoTe MOCHIIKEHHIO pPETyIIOBAaHHS [IsUIBHOCTI aJBOKATIB B
pamkax €Bporneiicbkoro Coro3y B Ipalsfix BUCHUX MPUAUISETHCS AYKE MaJlo yBaru.
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B Oinpmocti kpain €C 3aKOHOMABCTBOM TMO-PI3HOMY BH3HAUYAETHCSA IIpaBOBa MPUPOIA
aJBOKaTypu Ta ii BIJHONIEHHS IO CYyJOBOi BIIag, ajle B psAdl KpaiH MicIe aaBOKaTypu Ta il
B3a€EMO3B 30K 13 CYJOBOIO CHCTEMOIO BCTAaHOBJICHI JIOCHUTh YITKO W OJHO3HAYHO. AJBOKaTypa
pO3TIISAAEThCs SK: HEBiJ €MHA dYacTWHa mpaBocyias (JlaTeis), He3alie)kHA OpraHizaiis B CHCTEMI
npaBocynns (Himeuumna); opran mpaBocynns (I'permis); He3aje)kHa 4YacTHMHA TPABOBOI CHCTEMH
(JIutBa); amBOKaT BH3HAETHCS MOMIYHUKOM mpaBocynas (PpaHiiis); CIyror NpaBOCyAls 1 mpaBa
(ITopryranis). AaBokaTchKa AiSUTBHICTS TPUPIBHSAHA A0 AisTbHOCTI cyaaiB (bonrapis).

[TuTanHs TPaBOBOTO PETYJIIOBAHHS aJBOKATypH HAa HAJHALIOHAJHHOMY piBHI JIOBTUH Yac
3aymmanocs auckyciiiauM B €C. OnHi€l0 3 OCHOBHHMX IpoOJjieM CTajio BHU3HAHHS KBasigikarrii
a/ZIBOKaTiB Ha TepuTopii iHmoi nepxapu-wieHa €C. 3 METO0 BHUPIMICHHS BOTO MUTAaHHS 22 Oepe3Hs
1977 poxy Pama €C Bugama gupektuBy Ne 77/249/EEC momo perymioBaHHS €(QEKTUBHOTO
BUKOPUCTaHHS aJBOKaTtaMH cBoei mpodecii ans Hamanus mocnyr. (dupexktuBa Ne 77/249/EDC o
cozeicTBUU 3(P(HEKTUBHOMY OCYLIECTBICHHIO CBOOOJHOIO IPEJOCTaBIECHUS YCIYyr ajBOKaTaMu //
[Enextponnuii pecypc]. - Pexxum moctymy : Www.ausv.ru/wp-content/uploads/2009/03*npeKTHBa-
EC-77-249-E3C)

3riiHO 3 HEK AJBOKATH MOXKYThb NMPAKTUKYBaTH Ha TEpUTOpIi 1HIIUX AepkaB-wieHiB €C, a He
TUIBKH TaM, JIe BOHU OTpUMaJId KBamidikamito. J[ep>kaBu MOXYTh JOJIaTKOBO BCTAHOBJIIOBATH TEPEITIK
JTOKYMEHTIB, HEOOX1THUX JIJIsl HaJIaHHS OKPEMHUX MOCIYT, JUIsl aJIBOKATIB, AKi OTPUMAaH KBaJi(iKarito
B IHIIMX JepxkaBax. 3TiJHO 3 AMPEKTHBOIO aJBOKATOM CIIiJ] BBa)KaTH 0CO0Y, sKa HajljeHa MPaBOM
3aliMaTHCS TPABOBOIO MISIBHICTIO, HE3AJIEKHO BiJl TOTO, SIK BOHA HA3MBAETHCS B PI3HHUX JIEpKaBaxX-
yineHax €C. AnBokar 3000B’s3aHMI JOTPUMYBATHUCS IMPaBUJ €TUKU, NMPUMHATUX Yy AEpKaBi, /1€ BiH
3IIHCHIOE AisTBHICTB. [IpoTe mupexkTWBa HE BHpIIIMIA NMUTAHHS BHU3HAHHS JIUIUIOMIB aJBOKATIB B
iHmmx aepxkasax-uieHax €C. Jupextua No 77/249 perymnioe nutaHHs 301HCHEHHS aJIBOKaTOM CBOET
npodeciifHol  isubHOCTI Ha MmijacTaBi KBamidikarii, OTpMMaHOi B CBOiM JepxkaBi. AJBOKaT
3000B’A3aHUI KOPUCTYBAaTHCh BUKIIOYHO TNpodeciiHUM 3BaHHSIM, SKE€ BIH OTpMMaB B KpaiHi
MMOXO/DKEHHS, 00 YiTKO MOKHA OyJI0 pO3pI3HUTH HOTO 31 3BaHHSAM aJBOKaTa, M0 ICHYE B KpaiHi
nepeOyBaHHs. Y TaKMX BHUIIJKaX aJlBOKAT MOXKE HaJlaBaTH IPaBOBI MOCIYIH Y BUIJIAI KOHCYIbTALIN
a0o 3miiicHIOBaTHM TpakTUKy Ha mocTiidHii ocHoOBi. (XKykopceka 5. M. IlpaBoBe perymtoBaHHS
TiSUTBHOCTI aJiBoKata B €Bponeiickkomy Coro3i Ha HajnHaiioHansHOMY piBHI / S. M. Xykopceka //
ITpaBo i cycminberBo. - 2014, - Ne 5.2, - C. 3-6.)

3 METOI0 MOJIETTEHHs] BU3HAHHS JUIJIOMIB a/IBOKaTiB 1HIIMX JepxaB y 1988 Pagoro €C Oyno
NpUMHATO AupekTuBy 89/48, sika BUMarae BiJ JAep:KaB BU3HAHHS KBaji(ikailii, OTpUMaHOl B 1HILIIN
nepxkagi-uneri €C.( Council Directive 89/48/EEC of 21 December 1988 on a general System for the
récognition of higher-education diplomas awarded on completion of professional éducation and
training of at least three years’ duration // European F ederation of National Engineering Association
[Enextponnmii pecypc]. - Pexxum moctymy: http://www.feani.org/site/index.php?id=150) daktudto
MOJIOKEHHS JMPEKTUBU 3a00POHSIOTH «BCTAHOBJEHHS OyJb-AKOi JAMCKpHUMIHALII 3a JIep’KaBHOIO
MPUHAIEKHICTION U1 0Ci0, 110 3/1IHCHIOIOTH MPaBOBY JiSUIbHICTb.

HactynHuM KpoKOM y BpEryJtOBaHHI NUTAHHS 3A1MCHEHHS aJBOKAaTaMH CBO€I JISUIBHOCTI Ha
teputopii €C Oyno npuitHarts y 1998 poni nupextuBu 98/5/WE, sika 3akpinuiaa MOXKIHBICTh
a/ZiBOKaTa 3aliMaTucs MPAKTHUKOK Ha TEPUTOPIi 1HIIOI Jep’KaBU MICIS CKIAaJaHHS KBasliikariiiHOro
icnuTy ab0 MPOXOPKEHHS MPAKTHKH Y T. 3B. OTPUMAaHHS aJaNlTalllfHOro CTaXy Ha TepUTOpii i€l
nepkaBu. JIMpeKTHBa BCTaHOBHJIA CTPOK Y II'SITh POKIB JJISl TIOJAHHS KJIOMIOTAHHS MIOAO OTPUMAaHHS
npaBa Ha 3JiMcHeHHs nisiabHOCTL. (I'moBambkuit I. AzxBokarypa 3apyODKHMX KpaiH. AHIIIS.
Himeuyunna. ®@panuis : HaBu.-ipakT. nociOHuk / 1. ['moBanpkmii. - K. : Atika, 2007. - 587 c. ) Bei
(dhopManbHOCTI AMPEKTHBA BiTHECHA O KOMIIETEHIII1 nepkaB-uieHiB €C.

JIB1 BHIIEBKa3aH1 JUPEKTHBU HE PETYJIOIOTh MUTAHHS MPEICTABICHHS 1IHTEPECIB TPOMAISH y
BCIX Cy/IOBHUX JIaHKax 1 BITHOCSTH II€ MUTaHHS 10 KOMOeETeHii AepkaB-wieHiB €C. [{upextusa 77/249
(ct. 5), ax 1 [upextuBa 98/5/WE (ct. 5), nependadae BCTaHOBIEHHS BUMOTH IS aJBOKAaTa 3 1HIIOL
KpaiH Mpo CIIBIIPALIIO 3 aBOKATOM, SIKUIl OTpHMaB KBadiikallilo B JepkaBi nepeOyBaHHs, a TaKOXK
OOMEKEHHSI TI0/I0 MPEJCTaBHUIITBA y Cy/aX BUIIMX JIAHOK Ta IIOJAO YIPABIIHHS MaifHOM MTOMEpPIIOl
ocoOu a00 BCTaHOBJICHHS IIPaBa BIACHOCTI HA HEPYXOME MaifHO.

VY 1988 poui y CracOyp3i Oyno npuitHsITO 3aranbHHUM KOJEeKC MpaBuil A aaBokariB kpain €C,
SKHM Iepe0adeHo Miclie aIBOKaTa y CyCHUIBHOMY >KUTT1, CyTh IIPpaBUi MpodeciitHOl eTHKHU aJIBOKaTa,


http://www.ausv.ru/wp-content/uploads/2009/03%5enpeKTHBa-EC-77-249-E3C
http://www.ausv.ru/wp-content/uploads/2009/03%5enpeKTHBa-EC-77-249-E3C
http://www.feani.org/site/index.php?id=150
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BUJIM JiSUTb HOCTI, SIKI € HECYMICHUMHU 3 JISUTBHICTIO aJBOKaTa, PErIaMEHTYIOThCS BITHOCHHHU 3
KIIIEHTaMH, BKJIIOYAIOYM PO3MIPH 1 BUIUIATYy TOHOPApIB, PETIaMEHTYIOTHCS BITHOCHHHU 3 CyJOBHMHU
opraHaMH, B3a€EMOBIIHOCHHM 3 apOiTpaMu Ta IHIIMMU TpaliBHUKaAaMU CYJOBUX OpTaHiB,
B3a€MOBIJIHOCHHU aJIBOKATiB, B TOMY YHUCIIi 1 pi3HUX JAepkaB-uieHiB €C, peraaMeHTyIThCS BITHOCHHU
3 NMPOTWIEKHUMHU CTOPOHAMM, NMUTAHHSA 3aMIHM a/IBOKaTa, HaBYAHHSA MOJIOJMX a/IBOKAaTIB, a TAKOX
BUPIIICHHS CIIOPIB MiX aJIBOKataMu JepxaBam-wieHiB €C. (3aranpHuil KOASKC MPaBHII JJIs aJBOKATIB
kpain €Bponeiicbkoro CmiBroBapuctBa // [Emektponnuii pecypc]. - Pexum gocrymy:
http://zakon4.rada.gov.ua/laws/show/994 343)

25 xoBtHsa 2000 p. Komitetom MinicTpiB Pagu €Bponu 6yno npuitasaTo pekomenaanii «I1po
cBOOOY 31iHCHEHHS NMpo(deciiiHuX aJaBOKATCHKUX OOOB’SI3KiB», B SIKIH HAEThCA Mpo Te, Mo Tpeda
BXKHMTH BC1 HEOOXIJHI 3aX0AM JUIs TOTO, 00 MoBaXkasacs, 3axuiiaigacs cBoooja 3aiiicHeHHs nmpodecii
azBokaTa 0e3 JMCKpUMIiHALlI 1 HENpaBOMIPHOTO BTPYYaHHS 31 CTOPOHM OpraHiB BJIAagd YU
IpPOMAJICBKOCTI, OCOONMBO B CBITJII €BpONEHChKOI KOHBEHLIl 3 IpaB JIOAWHU. PimeHHs, o
CTOCYIOTBCSI JTO3BOJY 3aiiMaTvCsl IOPUIAMYHOIO TMPAKTUKOI YHM CTaTH WICHOM MNPOQECiiHOT CIUIKH
aJIBOKaTIB, IOBUHHI NpuUiMaTHCAd HE3aJeKHUM oOpraHoM. KOHTpoiab 3a TakuMu pILICHHSAMH,
HE3BAXXAIOUM HAa Te, NMPUHMAIOTHCS BOHM HE3aJCKHUM OpPraHOM YW Hi, NOBHHEH 3[iIICHIOBATUCS
He3alleXHUM opraHoM cynoBoi Bmagu. (PKykopceka . M. IlpaBoBe perymtoBaHHSA iSJIBHOCTI
anBokata B €Bpomneiickkomy Coro3i Ha HagHamioHambHOMY piBHI / SI. M. XKykopceka // IlpaBo i
cycninbeTBo. - 2014, - Ne 5.2. - C. 3-6.)

[TpoTe OULIBMIICTH MOBHOBAXKEHB OO JISUTBHOCTI aIBOKATYpPH 3aJUIICHI HA PO3CYH JIepiKaB-
yuacHuip €C. Tak, ocobu, siki 6axaroTh 3aiiMaTUCs aJBOKATCHKOIO MPAKTHKOIO y KpaiHax €C, MalTh
Oyru: 1) BuximusaMu 3 opnHiel 3 nepkaB—wieHiB €C abo nepkaBH, M0 € CTOPOHOK Yrogu Ipo
€BpoMneiicbkiil eKOHOMIUYHUHN MPOCTip; 2) MaTH JUILIOM IPO BUILY IOPUIAMYHY OCBITY (K MiHIMYM,
Marictpa npaBa — @paniris) abo B3araji He MaTH OPUINIHOI OCBITH (AHTIISA, Yenbc); 3) MaTH CTax
po0OTH 32 IOPUANYHOIO CIIELIaTIbHICTIO, SIK MPAaBWIIO, BiA 3-X 10 6-TH POKiB; 4) MPOUTH CTa)KyBaHHS
(IpakTHKYy) I KEPiBHUIITBOM aJ[BOKATA, I[0 MA€ CTaXX POOOTH 3a CHEIaIbHICTIO Bix 1-T0 10 5— TH
POKIB, CTPOK SIKOTO CKJIama€e Big 1-ro g0 5-Tu pokiB; 6) ckiactd KBami(iKalliMHUKA 1CTIUT, SIKUHA
MIPOBOJIUTHCS, K MPABUIIO, Y JIeKiIbKa erariB. Jlo ocobmmBocTeil BUMOT 10 0ci0, SKi MPETeHAYIOTh Ha
3100yTTS cTaTycy ajBokara y kpaiHax €C, BIIHOCATbCS HACTYIHI: IPETEHAEHT MOBUHEH MPOXOAUTH
aTecTalliio KOXHi MIBPOKY y BIINOBIIHIN paji aIBOKaTiB, IO TOTO X B KO)KHOMY CEMECTpi Mae Opatu
y4yacTb npuHaiMHi y 20 CyZ0BUX 3aCilaHHSX 0 IMBUIBHUX 1 KPUMIHAJBHUX CIPaBax, 3aXUCTUTH 4
pedepatu o npaBy (Itamist); MaTu MpUMIIIEHHS Y BIacHOCTI a00 openal (CrnoBeHis), CKIIACTH JTOTOBIP
crpaxyBaHHsa (HimeuunHa); BUMOTM 10 KaHIUAATIB Ha 3400YyTTs CTAaTycy aJBOKaTa MPUPIBHIOIOTHCS
0 BUMOI 10 KaHauzaariB Ha mnocany cyaal (Himewumna). OcoOnuBI BUMOTHM BHCYBAarOThCS 10O
MOpPAJIbHUX SIKOCTEH MpeTeHeHTa (0co0a He MOBMHHA MAaTH CYJMMOCTI 3a 3JI0YMHH, BUNHEHI MPOTH
YecTi, COBICTI 1 IOOpHUX 3BUYAIB, CTATHEHD 3a AUCLUILTIHAPHI 00 aAMIHICTPATUBHI MPOCTYIKHU TOTO %K
XapakTepy, a TakoK He OyTH OaHKpyTOM — PpaHIlis, HEe MOXKe 3aliMaTUCs A1SUIbHICTIO, L0 3aIlJIIMOBY€E
pelnyTaiio agBoKaTypu, — ABCTpis, MOBHMHHAa MaTu Oe3goranHy penytanito — CroBeHisd, OyTH
nobponopsaaHoro — benbris). ( Butbuuk T. b. AnBokaTrypa sik IHCTUTYT peaiizalii IpaBa Ha MPaBOBY
JIONIOMOTY: TIOPIBHSUIBHO-TIPAaBOBHI aHai3 3aKOHOAAaBCTBA KpaiH €Bponeiicbkoro Coro3y Ta YKpainu :
aBToped. auc. ... a1-pa opuia. Hayk : 12.00.10 / T. b. Binpuuk ; Hayk. koHc. 1. €. Mapoukin ; Ham.
10puj. YH-T iM. SIpocnaBa Myaporo. — Xapkis, 2016. — C. 40)

TakuM uyMHOM, BUBYEHHs JocBiny €Bpomneilicbkoro Cowo3y € HEOOXIIHMM 3 MO3ULIN
yCTpeMJIiHb YKpaiHM yBIMTH 10 €BpOIEHCHhKOi CHIIBHOCTH, OTXKE, YKpaiHW Ma€ NpPUBECTH MPAaBOBE
pETyJIIOBaHHS aIBOKATypH Yy BiAmoBiaHicTs 10 HOpM QupektuB €C Ne 77/249/EEC, 89/48, 98/5/WE,
3aranpHOr0 KoJeKcy mpaBwil ais angBokariB kpaiH €C, Pexomenpanii «IIpo cBoGony 3aificHeHHS
npodeciiHUX aIBOKaTCHKUX 000B’SI3KIBY.
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