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Mycuuenko O.M. 3po3ymijicTb KpuMiHAJBHOrO 3akoHy. — KBamdikaiiitHa
HAayKOBa Tpalsl Ha MpaBax pykomucy. Jluceptaimiss Ha 3100yTTS HAayKOBOTO
cTyneHs joktopa ¢utocodii 3a cremanbHicTio 081 «IlpaBo». — Harionansuuit
yHiBepcuTeT «Oechka ropuaudHa akajaemis», Oneca, 2020.

JlucepTaliito MPHUCBIYEHO KOMIUIEKCHOMY JOCTIKEHHIO 3pPO3YMIJIOCTI
KPUMIHAJIBLHOTO 3aKOHY SIK OTO SIKICHOI BJIACTMBOCTI Ta 3aco0iB ii 3a0e31eueHHs, B
pe3ynbTaTi SKOro chopMysIbOBaHO HH3KY MPOIO3HINKA Ta PEKOMEHJIAIIA II0J0
ynockoHaneHHs 3micty Ta popmu KK Ykpainu.

Y nepmiomy po3ain, MPUCBAYEHOMY ICTOPHUYHUM Ta JOKTPUHAIBHUM
3acazaM JOCIHIIPKEHHS 3PO3YMUIOCTI KPUMIHAJIBHOTO 3aKOHY, BCTAaHOBJIEHO, IO
BUEHHS MPO BUMOTH JI0 3aKOHY, B TOMY YHUCJ1 KPUMIHAJILHOTO, O€pe CBOI BUTOKH B
poboTax JaBHIX €BpPOINEHCHKUX MUCIUTENIB-IpaBHUKIB. ['oMoBHA Te3a, ™10
MPOCTEXKYETHCSI B IXHHOMY HAyKOBOMY JOPOOKY HACTyIHA: 3aKOHM MaloTh OyTH
MPOCTUMH, TOYHHUMHU, JOCTYIMHUMH, 3PO3YMUIMMH JUIsl BCHOTO HACEJICHHS, came
TOAl BOHM OyayTh crpaBemuBuMu. [lorisaum 1uxX OpeACTaBHUKIB IPaBOBOI
JOKTPUHHU Jaldd TIOMITOBX PO3BUTKOBI 3aKOHOJABUOi TEXHIKM — OKPEMOTO
HaMpsIMKY TPaBOBUX 3HAHb, Y MEXax SIKOTO TOCTalU MHUTAHHS 3a0e3MeyeHHs
HAJIEXKHOI SIKOCTI 3aKOHY, OJHUM 3 IPOSBIB SKOI € 3p03yMUTICTh. JJis TIIMOOKOro
aHai3y JOCIHIKYBAaHOTO TOHSTTS 3PO3YMLUIOCTI B pOoOOTI 3BEpHEHO yBary Ha
3HauY€HHA Tpalb (pi1ocodiB, MPaBHUKIB, TEOPETUKIB KPUMIHAIBHOTO IpaBa, SKi
3aiiMasiics npoOjieMaMy TepPMEHEBTUKH, 30KpEMa T€pPMEHEBTHUKM KPUMIHAJIBHOTO
3aKOHY, OJIHIEIO 3 SIKHUX € CKJIaJHa Piocodchbka KaTeropis po3yMiHHS.

[Ipoanai3oBaHO HOpPMATUBHI AaKTH, SKI MICTHJIM KPUMIHAJIbHO-TIPABOBI
HOPMH 1 TSI HA TEPUTOPIi cydacHOi YKpaiHW, MO JaJ0 3MOTY MPOCTEKUTU
PO3BUTOK FOPUAMYHOT TEXHIKM 1 BUSBUTH HANPSIMKH, SIKI BUKOPHCTOBYBAIU
yKJ1aJa4l JJisi 3p03yMiJIoro BUKIIAy KpUMIHAJIBHO-TIPABOBUX HOpM. BcTaHOBIIEHO,
0 Ha Nepmux eranax (opMyBaHHS MOPUIWYHOI TEXHIKA TMPAarHEHHS [0

3pO3yMIJIOCTI Bi1OOpaXkaaocs JiMile y HaOIMKeHOCTI MOBU aKTiB (B MEpIIy Yepry



JIEKCHUKH) JT0 KUBOT HAPOIHOT po3MOBHOI MOBH. [10CTYyTOBO YCBIIOMITIOBAIOCS, IIIO
HE JIMIIE YJOCKOHAJEHHS TEpPMIHOJIOTI, aje ¥ cmeuudika CHHTAKCHUCY,
CTaH/JapTU30BaHICTh MOOYAOBH OKPEMHX CTaTeid KpUMIHAJIBHOTO 3aKOHY, 4iTKa
CTPYKTypa 1 MOCHIIOBHICTh PO3MIIIEHHSI MaTepialy sIK B MeXaxX CTaTe, Tak 1 B
[IJIOMY, € HEOOX1THUMHU JIJISI 3p0O3YyMUIOCTI KPUMIHAJIBHOTO 3aKOHY.

BusnadeHo, 1mo 3akOHOTBOpellb y PI3HI dYacu, IMepeciiyloud BJacHI,
COLIIaIbHO INKIAJMUBI 1HTEPECH WIOJO CTBOPEHHS MPABOBOTO MIATPYHTS IS
CBaBUUISI 1 pemnpeciii, BUKOPHCTOBYBAB 3MICTOBHO 3aIlUIyTaHI Ta HE3PO3yMiji
KPUMIHAIBHO-TIPABOBI BCTaHOBIICHHS. O3HAKU TakWX CIPOO BUKPUBUTH JIACHUMN
3MICT KpPUMIHQJIBHO-IIPABOBUX AaKTIB IMPOCTEXKYIOThCS B IUIYTAHUX IOJIBCHKHX
nepeapykax JluroBcbkux CTaTyTiB, SIKI CYNPOBOKYBAJIUCS BHECEHHSIM BEJIMKO1
KUJIBKOCTI TIPABOK, YJIOXKEHHI MPO MOKapaHHS KpUMiHaJIbHI Ta BuUnpasHi 1845 p.,
NEePIINX PAISHCHKUX KPUMIHATBHUX Kojekcax 1922 p. ta 1927 p.

Amnaniz tekctiB Pycbkoi IlpaBam (pi3HuX penakiiiii), Tpbox JIMTOBCHKHX
CraryrtiB, «lIpaB, 3a AKUMU CyIUThCS MaJIOPOCIMCHKUN Hapoa» MOKa3as, IIO B
Yyacu 1ICHYBaHHsI Ta JIii JaHWUX aKTIB BigOyBaBcs mporec GOpMyBaHHS aBTCHTHUUHOI
HaIlIOHAJIBHOI TPaJuIlli 3aKOHOTBOPEHHS, YIOCKOHAIIOBAJIACS IOPUANYHA TEXHIKA
BUKJIAJly KPUMIHAJLHO-IPABOBUX HOpM. JlaH1 aKTH, MOPIBHSHO 3 TOTOYACHUMU
€BPOIEUCHKUMU, IO BIJ3HAYATMUCS CKIIATHICTIO IS COPUUHATTS 1 PO3yMIHHS,
OyJM JIETKO 3aCTOCOBYBaHI 1 B IUJIOMY OyJIM 3pO3YMUIMMM JJISI IIUPOKOTO KOJia
Cy0’€KTIB KPUMIHAJIBHO-TIPABOBUX BIMHOCWH. JIJIsi IIbOTO BUKOPUCTOBYBAJIMCS 1
3roJIOM YAOCKOHAJIIOBAIKMCS MOBHOCTHJIICTHMYHI 3acoOM: B yMOBax JUIJIOCI
3M1MCHIOBAJIOCh HAOJIMKEHHS MOBM HOPMATHUBHHUX aKTIB JO HApOJHOI 3
O00OB’SI3KOBUM BHKOPHUCTAHHSIM 3pPO3yMUIMX, BIJIMOBIIHO JO iX TOXOIKECHHS,
IOPUIMYHUX JICKCEM; HaMaraHHs TOYHO OMHCATH JISHHS IIJISTXOM Ka3yiCTHYHOTO
BUKJIAy, 1 pa3oM 3 MMM YCBIJOMJICHHS HEOOXITHOCTI aOCTPAaKTHOTO BHKJIAAy
(MOKM IO JIMIIEe JIOMOBHEHHSM TMEPENiKiB  y3arajJbHIOIOYUMHU  CJIOBaMM);
OJIHOTUIHICTh KOHCTPYIOBAHHS KPHUMIHAIBHO-TIPABUX 3a00pOH; OUIBII JIOTIYHA

CUCTEMaTH3allisi HOPMAaTUBHOTO MaTepialy, CTPYKTypyBaHHS SIK aKTiB B LIJIOMY,



TaK 1 OKPEeMHX KPHUMIHAJIbHO-TIPABOBUX IOJIOKEHb. Pa3oM 3 TUM, MparHeHHs 10
TOYHOCTI 1 3p03yMIJIOCTI MMOCTYIIOBO HIBENIIOBAJIM TaKy BUMOTY SIK TJAKOHIYHICTb.

Anamiz akTiB Pociiickkoi iMmmepii Bkazye Ha TIeBHUH BIAXiA B
HalparbOBaHUX  3acaJ  yKpalHChKOi  HAIIOHAIBHOI  IOPUAMYHOI  TEXHIKU
KPUMIHAJIBHOTO 3aKkoHYy. OJIHaK, NMOPIBHSUIBHUI aHali3 MOBHHUX Ta CTPYKTYpPHHUX
OCOOJIMBOCTEM aKTIB KPHUMIHAJIBLHO-TIPABOBOI CIIPSMOBAHOCTI IILOTO TEPioay
(YnoxxeHHst mpo TMOKapaHHS KpUMiHaNbHI Ta BumpasHi 1845 p., Kpuminambae
ynoxxkeHHs: 1903 p.), BUABUB OKpeMi TMO3WTHUBHI HANPSIMKH YIOCKOHAJICHHS
IOPUANYHOI TEXHIKM KPUMIHAJIBHOTO 3aKOHY 4Yepe3 BHKOPUCTaHHS TaKHX
MPUMOMIB: MEpPeXiJl 10 OUIbII JIAKOHIYHOTO BUKJIaJy HOPMATHUBHOIO Marepiany;
MOCTYIIOBA 3aMiHa Ka3yiCTUYHOTO BUKJIAAY aOCTpaKTHUM; BUKOPUCTAHHS BIAcCHE
KPUMIHAJIbHO-TIPABOBUX  TEPMIHIB, SIKI, OJHAK, MaJd T[OXO/KEHHA He
YKpailHOMOBHE, a pOCIMCBKOMOBHE; T0siBa HOpM-Ie(iHIIINA; BUKOPUCTAHHS
TUTIOBUX CUHTAKCUYHHUX KOHCTPYKIIIH; yIOCKOHAJIECHHS KOMIO3UIIIHHOT CTPYKTYpH
Ta TO0siBa OCOOJMBUX NPHUMOMIB CHCTEMaTH3alli KPUMIHAIBHO-IIPABOBOIO
MaTepiaily, — BC€ L€ CTaJl0 MEePEeIyMOBOIO TOTO, L0 KPUMIHAJBHUN 3aKOH CTaB
O1IBII 3pO3yMIJIUM JIJISl BC1X aJIpecartiB.

BcranoBineHo, 1m0 KpUMIHAJbHE 3aKOHOJIABCTBO  PAJSHCHKOI 100U
BUKOHYBAJIO 30BCIM 1HIII 3aBJIaHHS KJIACOBOTO XapakTepy, 1 1€ MO3HAYWIOCS Ha
MOBI MEPUINX PAASHCHKUX KOJIEKCIB. TepMIHOJIOTIS, IKa BAKOPUCTOBYBaJacs, Oyna
1HOJII JAJIEKOI0 Bij YITKOCTI, 3pO3YMLJIOCTI, II[0 JIaBaJiO ITiJICTABH JOCHTH BIJILHO
TIYMAUUTH KPUMIHAJIBHO-TIPABOBI HOPMHU, HaBITh 0€3 BUKOPUCTAHHS Mepea0aueHoi
Ha TOM yac aHajorii 3akoHy. 3 npudHATTsIM KK YPCP 1960 p. mouaBcsi HOBuUiA
eTan PO3BUTKY KPUMIHAJIBHOTO 3aKOHOJABCTBA, SIKUW TO3HAYMBCS aKI[EHTOM Ha
OXOPOHI, TOPSI/ 3 IHIIUMH I[IHHOCTSMHU, JIFOJUHU, ii TIpaB 1 CBOOOJ, CKaCyBaHHSIM
aHaJIOT1l KPUMIHAJIBLHOTO 3aKOHY, IO JIETEPMIHYBAJIO yBary 3aKOHOAABIISI J0 HOTO
TOYHOCTI Ta 3po3yminiocTi. Ile 3yMOBWJIO TOCHIOBHE YAOCKOHAJIECHHS
BUKOPUCTOBYBAaHUX 3acO0IB IOPUAMYHOI TEXHIKM KPHUMIHAIBHOTO 3aKOHY, IO

IPOCTEXYEThCS B TaHOMY aKTi, 1 HactynHoMy — KK Ykpainu 2001 p.



Jpyruii  po3Aill  NPUCBAYCHHM JAETajbHIN XapaKTePUCTULl TMOHSATTS
3pO3yMIJIOCTI KPUMIHAIBHOTO 3aKOHY. Bu3HaueHO, M0 OJHIEI0 3 HE3arepeyHmX
yMOB €(eKTUBHOCTI MPABOBOi HOPMH € ii SKICTb, KPUTEpIi SIKOi 3HAXOAATHCS B
3araJbHOCOLIANIFHINA Ta CIENiaJbHO-IOPUINYHIA TIIOMKHAX. SIKICHI BIACTHBOCTI
3arajlbHOCOIIAJIBHOTO ~ XapakTepy (BHYTpIIIHI  BJIACTHBOCTI) OOYMOBIIOIOTH
3MICTOBHE HAlOBHEHHS! KpUMIHAJIBHOTO 3aKoHYy. KoHIlenTamu ix BioOpa)KeHHs €
CoIliaJIbHA CITPaBE/JIMBICTh, aKIICHTYBAaHHS Ha TOBa3l JI0 JIFOJICEKOI OCOOMCTOCTI,
BIJIMOBIJIHICTh KPUMIHAJIBHOTO 3aKOHY MOpPAJIbHUM 3acajaM, KyJbTYpPHUM,
JTyXOBHUM IIIHHOCTSAM CYCIIJIBCTBA Ta 00 €KTUBHUM TEHJICHIISIM CYCITUIBHOTO
reHesucy. BopHowyac [aHi 3MICTOBHI O3HAKM pEaji3ylOTbCsl 4Yepe3 Takl
dbyHIaMEeHTaNIbHI CHEIiaTbHO-IOPUINYHI BJIACTUBOCTI KPUMIHAJIBHOTO 3aKOHY SIK
KOHCTUTYIIMHICTh, BUIIIA IOPUIMYHA CUJIA, TPABOBA BU3HAYECHICTh Ta BJIACTHUBOCTI
MPUKIAAHOTO (TEXHIKO-IOPUANYHOI0) XapakTepy. BcTaHOBIEHO, IO 3p03yMITICTh
HAJICXKUTh J0 SKICHUX CHEHaIbHO-IOPUIUYHUX BJIACTUBOCTEH KPUMIHAIBHOTO
3aKOHY, € CKJIaJ0BOIO MPABOBOI BHU3HAUYEHOCTI, Ta BIAHOCUTHCA IO MPHUKIATHUX
(TEeXHIKO-IOpUIMYHUX ) BIACTUBOCTEH KPUMIHAIBLHOTO 3aKOHY.

3’sCOBaHO, IO MOHATTS 3pO3YMUIOCTI B Hayll 1 NPAKTHII, 30Kpema
MDKHApOJIHINA, TPAKTYEThCA 3 PI3HUX JOKTpUHAIbHMX mo3uilii. [lo-mepire,
3pO3YMITICTh PO3IIIANAIOTH SIK CKJIAJO0BY MPUHIMITY (3arajbHOi 3acajii) MPaBOBOl
BU3HAUYEHOCTI, IKUW y CBOIO YEepry € eIEMEHTOM IMPHUHIIMITY BEPXOBEHCTBA IPaBa.
3okpema, y mnpoanamizoBanux pimeHHsx €CIII #ige MoBa mpo 3po3yminui,
TOYHHMM, YITKUH 3aKOH B KOHTEKCTI TIYMAYCHHs «Iepea0adyBaHOCTI 3aKOHYY,
TepMmiHa, skuil BxuBaeTbca B K3IIJI. OOrpynTtoByrounm cBoi pimenns €CILI
HAroJIOIIY€E, IO CTYMiHb BUABY IIUX XapPaKTEPUCTHK 3aJICKUTH BiJl BAXJIMBOCTI 1
chepu perysroBaHHsI 3aKOHY, 3BIJICU aKIIEHTYETbCS yBara Ha iXx 00OB’SI3KOBOCTI
JUIsl KpUMIHAJIBHOTO 3akoHy. [lo-mpyre, 3po3yMilicTh PO3TISAAETHCS B MekKax
npoOjieM IOPHIMYHOI TEXHIKH: SK 3aci0 JOCATHECHHS MPHUHIMIIB CIOBECHOI
oprasizaiiii HOpMaTUBHO-NIPABOBHUX aKTIB, SIK OJHA 3 BUMOI' JJO MOBHU 3aKOHY, SIK
OJlHE 3 TpaBui (HOpPMYITIOBaHL HOPMATUBHUX MPHUIHCIB, K KPUTEPIH IS OIIHKH

SAKICHUX XapaKTepUCTUK HOPMATHUBHO-TIPABOBUX aKTiB TomIO. Ilo-Tpere, MOHATTS



3pO3yMIJIOCTI 3BOAUTHCS 1O HEOOXITHOI SKICHOI BIAcTUBOCTI 3akoHy. Came
OCTaHHIN MIAX1A 10 3pO3YMIIOCTI 3aKOHY OTPHUMAaB JOJATKOBI OOIPYHTYBAaHHS B
MIPOBEJICHOMY JOCIIIJIPKSHHI.

Ha ocHOBI aHanizy OKpeMHX TEpPMiHIB, IO YTBOPIOIOTH TEPMIHOCIIOIYKY
(3PO3YMUIICTh ~ KPUMIHQJIBHOTO  3aKOHY», a TaKOX CYMDKHHX  IOHSTb,
chopMysIbOBaHO ACGIHIIIIO: 3pO3YMUIICTh KPUMIHAIBHOTO 3aKOHY — II€ SIKiCHA
BJIACTHUBICTh KPUMIHAIBHOTO 3aKOHY, KA MOJIATAE y MAaKCUMaIbHIN HAOIMKEHOCT]
3aKJIaJICHOTO 3aKOHOAABIIEM 3MICTY TEKCTY KPUMIHAIBHOTO 3aKOHY, OOPMIIEHOTO
3a JIOMOMOTOIO0 BIATOBITHUX 3acO0IB IOPUIWYHOI TEXHIKHA, OO BHYTPIIIHHOTO
IHTEPIPETALIMHOIO TEKCTY CyO’€KTIB KPUMIHAIBHO-IIPABOBHUX BiJIHOCHH, & TaKOXK
TUX CYO’€KTIB, fKi € X MOTEHI[IHHUMHU y4aCHUKAMHU.

Y TpethoMy po3auli  pobOTH O€3MOCEpPEeHBO AHAMI3YIOThCS  3aco0uU
3a0e3MeYeHHs 3p03yMUIOCTI KPUMIHAJIIBHOTO 3aKOHY, Hacamrepes, MOBHI 3aco0u,
cepell SAKUX BU3HAYEHO BIAMOBIAHI MOBHI PiBHI, Ta CTPYKTypa KPUMIHAJIHLHOTO
3aKOHY. BCTaHOBIIEHO, 10 KOMIIOHEHTH 3aKOHOJIaBUOl TEXHIKM KPUMIHAJIBLHOTO
3aKOHY € crnelupIYHUMHU, MOKYTh OYTH TOJ1JICHI Ha BHYTPIIIHI Ta 30BHIIIIHI, aje
caMe OCTaHHI (MOBa 1 CTPYKTypHU3allisl KPUMIHAJIBHOTO 3aKOHY) BIUIMBAIOTh Ha
3pO3yMITICTh KPUMIHAJIBLHOTO 3aKOHY SIK MOTO SIKICHY BJIACTUBICTb.

KoMnapatuBicTcbkuil  aHaii3 NEBHUX  MOBHUX Ta  CTPYKTYPHHX
0COOJIMBOCTEM KpPUMIHAJIBHUX KOJEeKciB 1HIKX Kpain (bosrapii, Mongosu,
[Monbmii, Icmanii, ®PH, HIBemii, SAnownii), 3acTOCOByBaHUN B TPETHOMY PO3LII
poOOTH, O3BOJIMB BUSBHUTH MO3UTHBHI 1 HEraTUBHI ()AKTOPH, K1 BIUIMBAIOTHh Ha
3pO3yMUTICTh KPUMIHAJBbHOTO 3aKOHY, a TaKOX JOAATKOBO OOTPYHTYBaTH
BHUCHOBKM IOJI0 MOKJIMBOCTEH Ta OCOOJMBOCTEH pO3’SCHEHHS CIEelialbHUX
HEIMpPaBOBUX TEPMIHIB O€3MOCEpPeHbO Yy CaMOMy KPUMIHAJIBLHOMY 3aKOHI Ta
OPOMO3UIII0 OO MOXJIMBOCTEM  3aCTOCYBaHHS ~ HOBOTO  MIAXOAY 10
dbopmymtoBarHs aucno3uiliil B Ocobnusiit yactuni mpoekty KK Ykpainm.

BusHaueHo Ta mpoaHalli30oBaHO Takl MPUHIMIMN 30BHINIHBOI 3aKOHOABUO1
TEeXHIKM KPUMIHAJIBHOTO 3aKOHY, Kl CTOCYIOThCS SIK MOBHHX 3aco0iB, Tak 1

CTPYKTypH3alli KPUMIHAJBHOTO 3aKOHY, Ta BHM3HA4YalOThb BUMOTH, MPABUIIA,



IPUIOMH 30BHIIIHBOTO O(OPMIIEHHS 3aKOHOJABYOI BOJI: MPUHIMI aJE€KBATHOTO
BUPQXEHHS TMPABOBOrO MaTepialy B KpPUMIHAJIbHOMY 3aKOHI; MPHHIIUII
€KOHOMHOTO BHMKOPHUCTAHHS MOBHHUX KOHCTPYKIIA KPUMIHAJBLHOTO 3aKOHY;
MPUHLIUI TOCTYITHOCTI KPUMIHAIBHO-TIPABOBOI HOPMH, 11O JO3BOJWIO 00’ €IHATH
MOJIOKCHHS, SKI € TOMIOHMMHM TIpd OMHCI BUMOT, TMpaBwiI OGOPMIICHHS
KPUMIHAJIBHOTO 3aKOHY.

[Tominm JnEKCHKM KPUMIHAIBLHOTO 3aKOHY Ha TPYIU: 3arajbHOBKHWBaHA
JIEKCUKA, HOPUAMYHA TEPMIHOJOrIS, CIeliajgi3oBaHa HeMpaBoBa TEPMIHOJIOTIS,
J03BOJIUB CPOPMYJIIOBATH TpaBUiIa CIOBOBXKHBAHHS I KOXKHOI 3 IIUX TPYII,
CIpPSIMOBaH1 Ha 3a0€3IME€UEHHs TaKOl SIKICHOI BJIACTUBOCTI KPUMIHAJIBHOTO 3aKOHY
SK Oro 3p03yMUIICTb.

JloBeneHo, 10, KpiM JIEKCUKH, TpamMaTHKa YKpPaiHCbKOi MOBU CYTTEBO
BIIMBA€ Ha 3PO3YMUIICTh KPUMIHAJIBHOTO 3aKOoHY. HeBpaxyBaHHs ocoOiuBOCTEl
CJIOBOTBOPEHHS, a00 MpaBml 00’ €JHAHHS CIIIB y CJIOBOCIOJYUYEHHS 1 peueHHs 0e3
ypaxyBaHHS (DYHKITIOHAIBHOTO MPU3HAYECHHS KPUMIHAIBHOTO 3aKOHY MPU3BOIUTH
JI0 BUKPUBJICHHS 3MICTY 3aKOHOJIaBUO1 BOJII. 3 ypaXyBaHHSM BIUIMBY KOHKPETHHX
MOP(QOJIOTIYHUX KAaTEropii Ha PO3YMIHHS TEKCTYy KPUMIHAJIBHOIO 3aKOHY,
chOpMyITLOBAHO HU3KY TIPABUII.

3BakarouM Ha BUSBIICHI HEIOJIKM CIOBOTBOPCHHS, SKI BIUIMBAIOThH Ha
3pO3YMUIICTh KPUMIHAJIBHO-TIPABOBUX IOJIOKEHB, 3alpOMOHOBAHO B MPOIECI
MOTOYHOTO 3aKOHOTBOPEHHS 3aMIHUTH TEBHI JIEKCEMHU, 30KpeMa B CTarTax 164,
165, 288, 302, 317, 222 KK VYkpainu cinoBoopMy «yTpUMaHHS» — Ha Ty, SKa
TOYHO TIepeNiae 1 He CIIOTBOPIOE 3HAYEHHS JAHOTO CJIOBA, a CaMe «yTPUMYBAaHHSI;
B cT. 120 KK VYkpainu ciioBo «CXUIIIHHSA» Ha «cxuiieHHs»; B cT. 179 KK Ykpainu
CJIOBO «YTPUMYBaHHS» Ha «yTpuMaHHs»; B CT. 258-1 KK VYkpainu «BTATHEHH»
3aMIHUTH HAa  «BTATYBaHHA»  (OCTaHHE  BIANOBIJATUME  MIXHAPOIHUM
3000B’s13aHHAM YKpaiHM).

3anponoHoBaHo mnpu po3podbui HoBoro KK VYkpainu BiAMOBUTHCS Bif
BUKOPUCTAHOT B YMHHOMY KOJEKCI METOHIMIii HUIIXOM (OPMYJTIOBaHHS CTaTei

OcobmuBoi vactuan KK Vkpainu dyepe3 iHIIy rpamMaTH4YHy KOHCTPYKIIO —



«Oco0a, fKa...», Mo JAaCTh 3MOTY YHUKHYTH TPOOJIEMU BiAMIECTIBHIX IMEHHUKIB,
AKI HE 3aBXIM TOYHO TEpPeNaloTh 3aBEPIICHICTh YW HE3aBEPIIEHICTh i,
BpaxOBYBaTUME OCOOJMBOCTI CY4YaCHOi YKpaiHChKOi MOBH 1 BiJHOBHUTH
HAI[IOHATIFHY TPaIUIiI0 (OPMYITIOBAaHHS KPUMIHAIBHO-TIPABOBUX HOPM.
BcraHoBiieHo, 1110 CMHTaKCH4YHA OpraHi3allisi TeKCTy HampsiMy BIUIMBAaE Ha
CIOPUMHSATTS TEKCTY, a OTKe, 1 Ha MoAaJIbIe 3’ ICyBaHHsS HOro 3micTy. BpaxyBaHHs
TUTIOBOTO PO3TalTyBaHHS CHUHTAKCUYHUX OJWHWIIb, CHPOIIEHHS CKJIQJHHUX
CUHTAaKCUYHUX KOHCTPYKIIH pEYeHHS — OJMH 3 LUISXIB JO PO3IIMPEHHS MEXK
JeMOKpaTu3allii KpUMIHAIBHOTO 3aKOHY. AHaNi3 MEBHUX CHHTAKCHUHUX CTPYKTYP
KK Vkpainu naB 3Mory cdopmyiioBaTH TpaBujia CHHTAKCHYHOI oOpraHizaii
pedeHHsi. JloBeIeHO, MO CUHTAKCUYHI KOHCTPYKIIIi, 13 3aCTOCYBAaHHSIM HE JIMIIIE
pPO3AUIOBHX 3HAaKIB, @ W NMPUWMEHHHKIB, CIOJYYHHKIB, BUKOPHCTAHI B CAHKIIISIX
cTaTeil, HE MOXYTh OYTH JOBUIBHUMH, aJK€ BOHM JIO3BOJISIIOTH aJIEKBATHO
TAYMAauuTd TPUIKUC JUIsl [PABO3aCTOCOBHHMKA, TOMY BOHHM MaioTh OyTH
OJTHOTUITHUMU 1 TiIKOPIOBATUCS TTIEBHUM, BU3HAUYCHUM MPAKTUKOIO TIPABUIIAM.
Hocmimxenuss crpyktypu KK Vikpainu mokasano, 1o BiH € 3aBEpIICHOIO
IUJIICHOIO TEKCTOBOIO OJIMHUIICIO, SIKA MA€ CBOi crenudiuHl TEKCTOBI O3HAKH, 1110
JIOBOJIUTH MOTO BUCOKA CTPYKTYpHA OpraHi3ailisi 3a JOTIOMOTO0 YiTKO BU3HAYEHHUX
CTPYKTYPHUX OJWHUIIH 1 MPABUJ iX PO3MIIICHHS, a TaKOX IMPaBUJia IOPUIAIHOL
TE€XHIKM BHECEHHS 3MIH JI0 KPUMIHAJIILHOTO 3aKOHY, CIIPSIMOBAaHI Ha Te, 11100 BIH 1
MICAs 1OTO BUTJSAAAB LUTICHUM 1 3aBEpIICHUM, BUCTYNAB €JUHUM JKEPEIOM
KPUMIHAIBHOTO TIpaBa. 3ampoloOHOBAaHO OO0OB’SA3KOBE IH(PPOBE TO3HAUCHHS
yactuH crared KK VkpaiHu, 1o copusiTuMe THUIIOBOCTI BHECEHHS 3MIH 1
nonoBHeHb 10 KK Vkpainu, crangaptusaitii npu kBamidikarilii, CIPOCTUTh BUKIIA]T
crate 52, 53, 55, 65, 68, 69, 69-1, 70 KK Ykpainu. O6rpyHTOBaHO HEOOX1AHICTh
TUTIOBOCTI O(OPMIJICHHS MPUMITOK 1 3alpPOTIOHOBAHO PO3MIIYBATH TPHUMITKA
HAOIKEHO 10 HOpMHU (TPYIU HOPM), JIJISL SIKOT TA€ThCS P03’ ICHEHHS Y MPUMITKaX.
Amnaniz TEKCTOBOI'O o(popMIIEHHS KBauT1(hiKOBAHUX/OCOOIUBO
KBaT(hiKOBAHUX CKJIAJIB JO3BOJIMB KOHCTATyBaTH MPOOJIEMH, SKI BUHUKAIOTH Ha

MPaKTULI 1 TOB’53aH1 3 PO3YMIHHAM Ta HACTYMHOIO KBal(iKali€ro 3JI0YUHIB. Y



3B’A3Ky 3 IIMM TakoX CGOpPMYyJIbOBAaHO HU3KY MpaBUI MIOJAO IiX TEKCTOBOTO
oopmileHHS, SIKI BpPaxOBYIOTb BUMOTU OJHOTUITHOCTI BHKIJIATy KBali(iKyHOUHUX
O3HAaK, OJHAKOBOCTI  BHKOPHUCTaHHSI MOBHUX  KOHCTPYKIIiH, 3MICTOBHY
HAllOBHIOBAHICTh, IO COPUATAME HE  JIMIIE  CTPYHKOCTI  NOOYyIOBHU
KBaJI1(hiKOBaHUX/0COOIMBO KBaTi(hiKOBAHUX CKIIQ/AIB, aje i X 3p03yMiJIOCTI.
Knwuogi cnoea: XpuMmiHAJIBHUNW 3aKOH, 3pPO3YMUIICTh KPUMIHAJIHHOTO
3aKOHYy, IOpHIWYHA TEXHIKA KPUMIHAIBHOTO 3aKOHY, MPHUHIMIM 30BHIIIHBOT
3aKOHO/IaBYOT TEXHIKM KPHUMIHAJILHOTO 3aKOHY, 3aCO0M IOPUANYHOT TEXHIKH, MOBa

KPUMIHAIBHOTO 3aKOHY, CTPYKTYpa KPUMIHATBHOTO 3aKOHY.
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The dissertation is devoted to a comprehensive study of the intelligibility of
the criminal law as its qualitative property and means of its ensuring, resulting in a
number of proposals and recommendations for improving the content and form of

the Criminal Code of Ukraine are formulated.

In the first section devoted to the historical and doctrinal principles of the
study of the intelligibility of the criminal law it is established that the study of the
law requirements, including criminal law, takes its origins in the works of ancient
European thinkers-lawyers. The main thesis that is traced in their scientific work is
the following: laws should be simple, accurate, accessible, understandable to the
entire population, then they will be fair. The views of these representatives of legal
doctrine gave impetus to the development of legislative technique - a separate area
of legal knowledge in which there were questions of ensuring the proper quality of
law, one of its manifestations is intelligibility. For a thorough analysis of the
concept of intelligibility, in the paper attention is paid the importance of the works
of philosophers, lawyers, theorists of criminal law who dealt with hermeneutics, in



particular the hermeneutics of criminal law, one of which is a complex
philosophical category of intelligibility.

The normative acts that contained criminal law norms and operated on the
territory of modern Ukraine were analyzed, which made it possible to trace the
development of legal techniques and identify the directions used by the compilers
for a clear statement of criminal law norms. It is established that at the first stages
of formation of legal technique commitment for intelligibility was reflected only in
the proximity of the language of acts (primarily vocabulary) to the living
vernacular. It was gradually realized that not only the improvement of terminology,
but also the specifics of syntax, standardization of individual articles of criminal
law, clear structure and sequence of material both within articles and in general are

necessary for intelligibility of the criminal law.

It is determined that the legislator at different times pursuing his own
socially harmful interests in creating of legal basis for arbitrariness and
repressions, used meaningfully confusing and incomprehensible criminal law
regulations . Signs of such attempts to distort the true meaning of criminal law can
be traced in the confused Polish reprints of the Lithuanian Statutes which were
accompanied by a large number of amendments, the Criminal and Correctional
Penal Code of 1845, the first Soviet criminal codes of 1922 and 1927.

An analysis of the texts of Russkaya Pravda (various editions), three
Lithuanian Statutes, "Rights under which the Little Russian people are tried"”
showed that during the existence and validity of these acts there was a process of
forming an authentic national tradition of lawmaking, legal technique of criminal
law was improving. These acts, compared to the then European ones which were
difficult to perceive and understand, were easily applied and generally
understandable to a wide range of subjects of criminal law. For this purpose,
linguistic and stylistic means were used and subsequently improved: in the
conditions of diglossia the language of normative acts was brought closer to the
vernacular with the obligatory use of clear, according to their origin, legal tokens;
an attempt to describe accurately the action through a casuistic statement and at the



same time an awareness of the need for an abstract statement (so far only by
supplementing the lists with generalizing words); uniformity of construction of
criminal law prohibitions; more logical systematization of normative material,
structuring both acts as a whole and certain criminal law provisions. At the same
time the desire for accuracy and clarity gradually leveled such a requirement as

conciseness.

An analysis of the Russian Empire acts indicates to a certain departure
from the established principles of the Ukrainian national legal technique of
criminal law. However, a comparative analysis of the linguistic and structural
features of criminal law acts of this period (Criminal and Correctional Penal Code
of 1845, Criminal Code of 1903), revealed separate positive directions for
improving the legal technique of the criminal law through the usage of such
techniques: conversion to more concise presentation of normative material; gradual
replacement of casuistic presentation by abstract; the usage of actual criminal law
terms, which, however, did not have Ukrainian origin, but the Russian one;
emergence of norms-definitions; usage of typical syntactic constructions;
improvement of the compositional structure and the emergence of special methods
of systematization of criminal law material - all this became a precondition for the

fact that the criminal law became more intelligent to all recipients.

It was established that the criminal legislation of the Soviet era performed
completely different tasks of a class nature, and this affected the language of the
first Soviet codes. The terminology that was used, was sometimes far from clarity,
intelligibility, which gave grounds to interpret criminal law quite freely, even
without using the analogy of the law provided at the time. With the adoption of the
Criminal Code of the USSR in 1960 a new stage in the development of criminal
law began, which affected the emphasis on protection, along with other values, of a
man, his rights and freedoms, abolishing of the criminal law analogy, which
determined the legislator's attention to accuracy and intelligibility. It led to the
consistent improvement of the legal means used in the criminal law, which can be

traced in this act, and the next - the Criminal Code of Ukraine in 2001.



The second section is devoted to a detailed description of the concept of
intelligibility of the criminal law. It is determined that one of the indisputable
conditions for the effectiveness of a legal norm is its quality, the criteria of which
are in the general social and special legal planes. Qualitative properties of general
social character (internal properties) determine the content of the criminal law. The
concepts of their reflection are social justice, emphasis on respect for the person,
compliance of criminal law with moral principles, cultural, spiritual values of
society and objective tendencies of social genesis. At the same time, these
substantive features are realized through such fundamental special legal properties
of criminal law as constitutionality, highest legal authority, legal certainty and
properties of applied (technical and legal) character. It is established that
intelligibility belongs to the qualitative special legal properties of the criminal law,
it is the component of legal certainty, and refers to the applied (technical and legal)

properties of the criminal law.

It was found that the concept of intelligibility in science and practice, in
particular international, is interpreted from different doctrinal positions. First,
intelligibility is seen as a component of the principle (general principle) of legal
certainty, which is the element of the rule of law principle. In particular, the
analyzed decisions of the ECHR refer to a intelligible, precise, clear law in the
context of the interpretation of "predictability of the law", a term used in the
Convention for the Protection of Human Rights and Fundamental Freedoms. In
justifying its decisions, the ECHR emphasizes that the degree of manifestation of
these characteristics depends on the importance and scope of regulation of the law,
hence there is the emphasis on their obligations for criminal law. Secondly,
intelligibility is considered within the problems of legal technique: as means of
achieving the principles of verbal organization of regulations, as one of the
requirements for the language of law, as one of the rules for formulating
regulations, as a criterion for assessing the qualitative characteristics of regulatory

legal acts, etc.. Third, the concept of intelligibility is reduced to the necessary



qualitative property of the law. It is the last approach to the intelligibility of the law

that received additional justification in the study.

Based on the analysis of certain terms that form the term " intelligibility of
the criminal law", as well as related concepts, a definition is formulated:
intelligibility of criminal law is a qualitative property of criminal law, which is the
maximum proximity of the legislator's content of the criminal law, formalized with
the help of legal techniques, to the internal interpretation of the text of subjects of

criminal legal relations, as well as those entities that are potential participants.

The third section directly analyzes the means of ensuring the intelligibility
of the criminal law, first of all, the language tools, among which the relevant
language levels are determined, and the structure of the criminal law. It is
established that the components of the legislative technique of criminal law are
specific, they can be divided into internal and external, but the latter (language and
structuring of criminal law) affect the intelligibility of criminal law as its
qualitative property.

The comparative analysis of certain linguistic and structural features of
criminal codes of other countries (Bulgaria, Moldova, Poland, Spain, Germany,
Sweden, Japan) used in the third section, revealed positive and negative factors
that affect the intelligibility of criminal law, as well as substantiate the conclusions
on the possibilities and features of clarification of special non-legal terms directly
in the criminal law and the proposal on the possibilities of applying a new
approach to the formulation of dispositions in the Special Part of the draft Criminal
Code of Ukraine.

The following principles of external legislative technique of criminal law
are defined and analyzed, which concern both language means and structuring of
criminal law, and determine the requirements, rules, methods of external
processing of legislative will: the principle of adequate expression of legal material
in criminal law; the principle of economical use of language constructions of the

criminal law; the principle of availability of criminal law, which allowed to



combine the provisions that are similar in the description of the requirements, the

rules of criminal law.

The division of the vocabulary of the criminal law into groups: common
vocabulary, legal terminology, specialized non-legal terminology, allowed to
formulate rules of word usage for each of these groups, aimed at ensuring such a

qualitative property of the criminal law as its intelligibility.

It is proved that, in addition to vocabulary, the grammar of the Ukrainian
language significantly affects the intelligibility of the criminal law. The omission
of the peculiarities of word formation or the rules of combining words into phrases
and sentences without taking into account the functional purpose of the criminal
law leads to misrepresentation of the legislative will content. A number of rules
have been formulated taking into account the influence of specific morphological

categories on the understanding of the text of the criminal law.

Considering the identified imperfections of word formation, which affect
the clarity of the criminal provisions, it is proposed in the current legislation to
replace certain tokens, in particular in Articles 164, 165, 288, 302, 317, 222 of the
Criminal Code of Ukraine word form "maintenance"” - the one that exactly conveys
and does not distort the meaning of the word, namely " maintaining "; in Art. 120

of the Criminal Code of Ukraine, the word " incitement " to " inducement.

It is proposed to refuse the metonymy used in the current code by
formulating articles of the Special Part of the Criminal Code of Ukraine through
another grammatical construction - "Person who...", which will avoid the problem
of verb nouns, which do not always accurately convey the completeness or
incompleteness of the action, it will take into account the peculiarities of the
modern Ukrainian language and renew the national tradition of formulating
criminal law.

It is established that the syntactic organization of the text directly affects
the perception of the text, and hence the further clarification of its content. Taking
into account the typical arrangement of syntactic units, simplification of complex

syntactic constructions of a sentence is one of the ways to expand the boundaries



of democratization of criminal law. The analysis of certain syntactic structures of
the Criminal Code of Ukraine made it possible to formulate the rules of syntactic
organization of a sentence. It is proved that syntactic constructions, using not only
punctuation, but also prepositions, conjunctions, used in the sanctions of articles,
can not be arbitrary, because they allow to adequately interpret the prescription for
the law enforcer, so they must be the same type and submit the rules defined in

practice.

A study of the structure of the Criminal Code of Ukraine showed that it is a
complete integral text unit, which has its own specific textual features, as
evidenced by its high structural organization through clearly defined structural
units and rules for their placement, as well as rules of legal technique for amending
criminal law, aimed to make it still look entire and complete, to act as the only
source of criminal law. Mandatory common numbering of parts of articles of the
Criminal Code of Ukraine is proposed, which will promote the typical changes and
additions to the Criminal Code of Ukraine, standardization in qualification,
simplify the presentation of Articles 52, 53, 55, 65, 68, 69, 69-1, 70 of the Criminal
Code of Ukraine. The necessity of typical processing of notes is substantiated and
it is suggested to place notes close to the norm (group of norms), for which an

explanation is given in the notes.

The analysis of the text processing of qualified / especially qualified
structures allowed to identify problems that arise in practice and are related to the
understanding and subsequent classification of crimes. In this regard, a number of
rules have been formulated for their text processing, which take into account the
requirements of uniformity of presentation of qualifying features, uniform use of
language structures, content, which will contribute not only to the harmony of

qualified / especially qualified structures, but also their intelligibility.

Key words: the criminal law, intelligibility of the criminal law, legal
technique of the criminal law, principles of external legislative technique of the
criminal law, means of legal technique, language of the criminal law, structure of

the criminal law.
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