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Tak, BignoBigHe npaBo 3akpimieHo B yactuHi 5 crarri 364 KIIK Ykpainnm: «yuac-
HUKU CY008020 NPOBAONEHH MAIOMb NPABO 6 CYO08UX 0e0aMax NoCUNAMUCS Tuule Ha
mi 0oka3su, sxi Oynu docnioneni 6 cydosomy 3acioanHi. xuyo nio uac cydosux debamie
BUHUKHe nompeba nodamu Ho6i 00Kasu, cyo 6i0HOBMIOE 3 SICYB8AHHS 00CMABUH, 6CMa-
HOB/IEHUX Ni0 4AC KPUMIHATLHO20 NPOBAONEHHS, Ma nepesipku ix 00Ka3amu, nics 3a-
KiHUeHHS K020 3HO8Y 6i0KpUAe cydosi debamu 3 npusody 000amro80 00CiONeHUX
obcmasun» [2, c. 303].

[Tpouecyanbumit 3aKOH 3aKpillMB MOXX/IMBICTb 3aXMCHUKY, AKUI BCTYIUB Y CIIpa-
By Ha cTajii gebaris, ofaBaTyl HOBI TOKA3M, 3asIBUBLIN IIPO 1€ Bi/JIIOBIIHE K/IOMOTAH-
HA. AJle MUTaHHA IOCTa€ y eeKTUBHOCTI TaKVX Jiil Ta IpoljecyaabHill 0OMeXeHOCTi.
E(l)eKTMBHiCTb 3aXVCTY IOJIATAE HE JIMIIe Y MOXK/IMBOCTI IIOJJAHHI HOBMX JIOKa3iB, a
B MOX/IMBOCTI 3aXMCHMKA HaJjaBaTy IIPaBOBY OI[iHKY MaTepiaaM KpMMiHaabHOTO
IIPOBA/PKEHH Ta JOKa3aM IIijj 4ac CyZOBOTrO PO3IVIALY, L0 He HeperbaueHo HopMaMu
KpumiHanbHOTo IpolecyanbHOro KOfIeKCy YKpaiHuL.

Cnucok 6uUKopucmanux oxeper:

1. Koncrurynis Ykpainu: Bip 28 yepBHA 1996 p. Ne 254x/96-BP. Bioomocmi Bep-
x06H0i Paou Ypainu. 1996. Ne 30. Cr. 7.

2. Kpuminanpuuii npouecyanbuuii Kofgekc Ykpainu. Bigomocri Bepxosnoi Pagu
Ykpainm. 2013. Ne 9-10, Ne 11-12, Ne 13, Cr. 88.

KirouoBi coBa: eTami cyfoBoro posrsigy, CyAoBi fe6aru, edeKTHBHICTb 3aXICTY, IPOLieCyalb-
Ha MOX/IUBICTb, TaPAHTis BUGOPY 3aXICHIKA.

Key words: stages of trial, court debates, protection effectiveness, procedural possibility, guarantee
of choice of defense attorney.

Menvruux Onexcandp /leonioosuy
Hauvionanvnuil ynisepcumem «Odecvka 0puouuHa akademis»,
acnipanm kagedpu KpUMiHanvHo2o npouecy

MPOBJIEMU ITPABOBOI BUSHAYEHOCTI CTPOKIB JIIf OBOB’SI3KIB
OCOBM ITPN1 3BACTOCYBAHHI 3AIIOBDKHIX 3AXOIB

EdexTBHICTh KpMMiHaTBHOTO IIPOBAKEHH; 0€3M0CepPeNHbO 3a/IEKNUTh Bif i€BO-
cTi MexaHi3My 3aOODKHIX 3aXO/iiB, MeTa SKNX MOJIATAE Y 3abe3IedeHH] Ha/le)KHO] 110-
BefIiHKY IiZ03PI0BAHOTO UM OOBMHYBaueHOTO. [HCTUTYT 3aII06DKHIX 3aXO/iB € OTHIM
i3 K/IIOYOBMX IHCTPYMEHTIB KPMMiHa/IbHOTO IIPOLeCYaJIbHOTO IIpaBa i mopsAf i3 camum
3aII00DKHIM 3aX00M, BOXK/IMBIUM JIOTO €/IEMEHTOM € 000B’SI3KM, 1110 TOK/IAAI0ThCA Ha
0coby y 3B’s13Ky 3 00paHH:IM Takoro 3axoxy. Came eheKTHUBHE BUKOHAHHS {X 000B 13-
KiB 3HAYHOIO MipOI0 BI3HAYA€ PE3Y/ILTATUBHICTD YChOTO 3aI0ODKHOTO 3aXOLY.

[Ipore B yMoBax IparHeHHs YKpaiHM [0 €BPONENCbKMX CTaHAAPTIB MPaBOCYA
HA/I3BMYAIIHO aKTyaJbHUM CTA€ NUTAHHS IPaBOBOI BU3HAYEHOCTI CTPOKIB 0OMe-
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JKEHH KOHCTUTYLIIHMX IpaB ocobu [2, c. 201]. Opniero 3 HaOUIBII TOCTPUX Hay-
KOBO-IIPAaKTUYHMX NPO6O/IeM € KOMi3iA MK CTPOKOBMM XapaKTePOM IPOIleCyanbHIX
0060B’s13KiB Ta (PaKTIIHO HEOOMEXXEHNM CTPOKOM Jiil OKpeMMX 3aI0ODKHIX 3aXOfiB,
30KpeMa 3acTaBn [5, c. 163]. BifcyTHicTb uiTkoi KopenAwil Mk TpuBasicTio epeby-
BaHH:A MaliHa 0COOM I1iJj KOHTPOJIEM [epP>KaBU Ta CTPOKOM Jil KOHKPETHMX 0OMeXeHb,
IO Ha Hei MOK/IafleHi, CTaBUTD IiJj 3arpo3y MPMHINII CIPaBeINBOCTI Ta IPaBO BIac-
Hocri [3].

Bignosigso o cr. 131 KIIK VYkpainu, 3amo6DKHI 3ax0iM € BUJJOM 3aXO[iB 3a-
GesmeveHHs KpUMiHaIbHOTO npoBamkeHHs [1]. Ixus apxirexronika mo6ynmosana Ha
IpUHIMII iepapxii: Bif HaliMeHII cyBoporo (ocobucTe 3000B’I13aHHA) 10 HANOLIBII
cyBoporo (TpuMaHHs 1if BapTomw). 3rigHo 3 4. 5 ct. 194 KIIK Ykpainn, npu obpaHHi
3aM061KHOTO 3aXO/y, He II0B’A3aHOTO 3 TPYMAHHAM IIiJi BAPTOIO, CIAUMIT CY//1A MOXKe
IIOK/IACTH Ha 0CO0Y HM3KY 00OB’SI3KIB, TAKMX SIK HPUOYTTS 3a BUK/IMKOM, 3a00pOHa
BUI3/y 3 HACEJICHOTO ITYHKTY, HOCIHHS eJIeKTPOHHOTO 3ac00y KOHTPOJIIO TOLIO.

K/II090BMM aCIIeKTOM TEMIIOPA/TIBHOTO PETYIIOBAHHS I{IX 0OMEXXeHb € IIOJIOKEHHS
4. 7 cT. 194 KIIK Ykpainu, fie iMIepaTHBHO BCTaHOBJIEHO, 1110 060B A3KM MOXYTb Oy TI
IIOK/IafieHi Ha CTPOK He Oiiblire BOX MicsuiB. ITic/st 3aKiHUeHHS 3a3HAYEHOTO CTPOKY
yXBajla IIPO 3aCTOCYBAaHHA 3al0ODKHOTO 3aXOAy B YAaCTHHI IOK/IafileHUX 000B A3KiB
IIPUIVHSIE CBOIO AAif0 i BIAMOBi/{HI 000B’ 13K CKACOBYIOTHCS ABTOMATUYHO, SIKIIO IIPO-
Kypop He 3BepHYBCA JIO CYAy 3 KJIOIIOTAHHAM IPO IX IIPOJIOBXKEHHA y MOPAAKY CT. 199
KIIK Ykpaiuu [6].

Bopnouac, Ha BifiMiHy Bifi TPMMaHHA Iifi BAPTOIO UM JJOMAIIHbOTO apelTy, JJIAd
3aCTaBU Ta 0COOMCTOro 30008 I3aHHS 3aKOHO/ABELb He IepefdadnB 060B sI3KOBOTO
BU3HAYeHH:A JIaTU 3aKiHYeHHA Jiil caMmoro 3axofy B yxBaii. lle mpusBoguTb O CUTY-
anii, Komy 3anoODKHMIL 3aXifl K TaKWil MPOJOBXKYE AiATH (PaKTUIHO 6E3CTPOKOBO
10 3aBepIIeHHs [TPOBAKEHHsI, He3a/IeXXHO Bifi HOMi JOAATKOBMX 000B’s13KiB. Takum
YIHOM, BMHUKAE IIPUHINIIOBA TEMIIOPA/IbHA HEY3TO/PKEHICTh: 3aCTaBa He MA€ BU3HA-
YEeHOTO TPAaHNYHOTO CTPOKY Jiii Ta 3aCTOCOBYETLCA 10 MOMEHTY ii CKaCyBaHHA CYHOM,
3MiHN Ha iHIMIT 3axify a60 HAOpaHH: BMPOKOM 3aKOHHOI CHIINL.

HaykoBa npo6iema nossrae y CUCTEMHOMY PO3PUBi MDXK IOPUANYHOIO IPUPOOI0
3aCTaBU Ta CTPOKaMU fiil 000B’sI3KiB, siki BOHa Mae 3abesnedyBaru. 3acTaBa, BifIOBif-
HO 710 4. 1 c1. 182 KIIK Ykpainu, nonsArae y BHeCeHHi KOLITiB caMe 3 MeTOI0 3abe3Iie-
YeHHs1 BUKOHAHH IOK/IaIeHUX Ha 000y 000B’A3KiIB, I1iJ] yMOBOIO IXHbOTO 3BEPHEHH
B JIOXiJ] Iep>KaBM Y pasi IOPYIIEHHS.

BusApnena Konisisi MposABIAAETHCA y TAKMX ACTIEKTAX:

1. 3HMKHeHHA NPaBoOBOI Ii/ICTaBY U1 YTPUMaHHA 3acTaBy. [Ticna 3akiHueHHA
IBOMICSYHOTO CTPOKY, AKIIO 00OB’SI3KYM He OY/IM MPOJOBXKEHI yXBaJlOK CYAY, BOHM
aBTOMAaTUYHO CKacOBYIOTbCA. OCKiNbKM 3acTaBa € aKIjeCOPHUM iHCTPYMEHTO, TO IIPU
IpUIMHEHH] Aii caMyx 060B’3KiB BOHA BTPAYa€ CBOI (YHKIIIOHAIBHY HOLIIBHICTD.
ITpoTe cymoBa mpaKTMKa 4acTo iifie I/IAXOM 30epeXKeHHs 3aCTaBU AK JIII090T0 3aXOfY,
apryMEeHTYI0UN Ije HeOOXi/fHICTIO 3abe3nedeHHs «3arajbHIX 000B SI3KiB», BUSHAYEHIX
cT. 42 KIIK Ykpaiun [7, c. 170].
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2. IlopylmieHHs npaBa Ha BIACHICTh Ta MPaBOBOI BIU3HAYEHOCTi. YTPUMAaHHA
TPOLIOBYX KOIITiB Ha CIeliaIbHOMY PaXyHKY Iic/A 3aKiH4eHHs CTPOKY fil 060B’A3-
KiB 3a cT. 194 KIIK daktndHo € 6e3nigcTaBHNM 00OMeXXeHHAM IIpaBa Bl1acHocTi. Cury-
allis, KoM 3all00DKHUI 3aXif TpuBae, a crenydivHi 0608 sI3KU IPUIVHUINCS, CTBO-
PIO€ CTaH 0PUAMYHOI HeBusHadeHocTi, Axkuit ECIUI y cnpasi «Kotiit mporu Ykpai-
HII» BU3HAB O3HAKOIO BiICYTHOCTI JOCTAaTHIX rapaHTiil Bix cBaBi/a [4]. 3acraBa 6e3
aKTUBHUX IIPOLIECYaIbHIX 00OBS3KIB I1epeTBOPIOETHCS 3 IIPEBEHTUBHOIO 3aXOfly Ha
dbopmy MaitTHOBOTO OOTSKEHHS, 11O CYIepeYnTh 3aBJaHHAM KPUMiHATbHOTO IIPOBa-
TPKEHHS.

3. O6MmexeHicThb cymoBoro Koutpomo. KITK Ykpainu He MiCTUTh MeXaHi3My aBTO-
MAaTMYHOTO TIOBEPHEHHS 3aCTABM IIC/IsI 3aKiHYEHHs CTPOKY Ail 0600B’s13KiB. 1e smymrye
CTOPOHY 3aXJCTY iHillif0BaTV KJIOIIOTaHHA ITPO 3MiHY 4 CKaCyBaHHA 3aXOf1y, AKi 3TifIHO
3i cT. 201 KIIK posrisafaroThcs TUM CaMUM CYJIZIEIO0, IO CTBOPIOE PU3MK YIIEPEIKEHOCTI.
Crif TaKoXX 3a3HAYMTH, IO 0OOB 30K MPMOYBATH 3a KOXKHOIO BUMOTOIO JI0 CyAy abo
CITiTYO0TO CY/fIi € ENVHUM, KU Jii€ POTATOM YChOTO Yacy 3aCTOCYBAaHHA 3am00KHO-
ro 3axopny. HaromicTp pemira 060B’s13KiB — yTPUMYBATHUCS Bifi CIIIKyBaHHsI 3 IEBHUMMI
ocobamy, 3IaTy IacOPT, He BilTydaTncs 6e3 G03BOIY — € CTPOKOBUMM Ta IIPUIIMHA-
I0Th CBOIO JIiI0 IIC/IA ABOX MICAILIB, 1[0 IOIATKOBO IOIIO/TIOE BUABIEHY KOJIi3ilo.

TakuM 4MHOM, PU3MK BTPATH KOIITIB Ma€ Oy Ty CTUMY/IOM JJO BUKOHAHHS 000B 53~
KiB, ajle AKIO caMi 060B’A3KM I0PUANYHO MPUIIMHMIICSA, TO 3aCTaBa IIEPecTae BUKO-
HyBaTi QYHKIIIO IICHXO/IOTO-IIPUMYCOBOTO BIUIMBY i cTae GessamicroBHO0. Lle cyme-
peunTh AK BHYTPIIIHII NOTili IHCTUTYTY 3am06DKHMX 3aXOfiB, TaK i MPUHIINIY ITpa-
BOBOI BU3HAYEHOCTI, 3aKPill/IECHOMY Y IPaKTUIli €BPOMNEiCbKOro CyAy 3 IpaB JIJAMHIA.

[TpoBenenuit aHami3 cBigunTp, wo ynuHa pegakiis KIIK Ykpainn He 3abe3sme-
Yy€ HaJIeXHOTO PiBHA NPAaBOBOI BU3HAYEHOCTI Y IMUTAHHI CIIBBiIHOIIEHHA CTPOKiB
3aI00KHOTO 3aX0/ly Ta 000B’A3KiB 0CO0M. YXBasIa PO 3aCTaBy MPOIOBKYE JiATH Y
YacTMHI caMOro BUJY 3aXOJy HaBiTb TOJi, KOMN I 3MiCTOBHE HAaIlOBHEHHA Y BUITIAML
060B’A3KiB 3a 4. 5 cT. 194 KIIK 3HMKITO.
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Heuunopyx Bonooumup Onexcanoposuu
Hauyionanvnuii yrisepcumem «Odecoka 0puduuta akademisi»,
acnipaum kageopu KPUMiHATLHOZO0 NPouecy

OO0 NPENETEHTHOI TIPMPOIV PINIEHDb EBPOIIEVICBKOTO
CYYy 3 IIPAB TIOJVIHU B KPIMIHAJIbDHOMY ITPOBAIKEHHI

B ymoBax noganpioi rapMoHisallii BiTUM3HAHOI IPaBOBOI CUCTEMU i3 €BpoONEi-
CbKMMM CTaHfapTaMu y cdepi mpas JOAMHY Aefaini 6inbplIoro sHaueHHs HabOyBae
KOpeKTHe BU3HaYeHH:A MiCIIA pillleHb E€BPOIENICHKOTO CYAY 3 TpaB MofyHu (fmasmi —
€CIII) y cucreMi pKepes, 30KpeMa, KpUMiHaIbHOTO MpolecyanbHOro mpasa. He-
3BAKAI0U)M Ha HOPMATVBHE 3aKpiIUIEHHs IX 3HAaUeHHs sK JpKepes Ipasa, 000B s3-
KOBOCTi IX BUMKOHAHHS, IIPAaBOBa NpPUpPOJA TAaKUX PillleHb Yy JOKTPMHI NMIIAETHCA
JVICKYCITHOIO.

ITpeuenenTHa mpaktuka €CII 6e33anepedno GopMye CTaHAAPTH 3aCTOCYBAHHSA
KoHBeHIii IIpo 3aXMCT [IpaB JIOAMHN Ta OCHOBOIIOTIOXXHUX CBOOO, 1[0 BIUIMBAE, 30-
KpeMa, JI Ha 3MICT Ta T/IyMadyeHHs HalliOHa/IbHOTO 3aKOHOJaBCTBa. BTiM, migxonu o
3acTocyBaHHA npakTuky Cyzly y IpaBO3acTOCOBHIN JifIbHOCTI XapaKTepU3yoThCs
HEOJHOPIAHICTIO, (OPMaTbPHMM LUTYBAaHHAM Ta irHOpyBaHHAM ratio decidenti. Ile
HOPOKYE iCTOTHI po6IeMN B KOHTEKCTi e(peKTUBHOCTI 3aCTOCYBaHHS HOPM KpUMi-
Ha/IbHOTO IIPOLIeCya/TIbHOTO IIpaBa.

Came TOMY, HaTelep JOCI/PKeHHs ITpaBoBoil mpupopu pimens ECIII € Heobxin-
HVM 3311 BUPOO/IEHHA LiIICHOI JOKTPUHM IX pO3YMiHHS, Ha/IeKHOI IMIIeMeHTaLil
y HaIliOHaJIbHe IIPaBo, 1110 3a0e3IedyBano 6 IPUANIHY BU3HAYEHICTD Ta IPAKTUIHY
peanisalio IpUMHIUITY BEPXOBEHCTBA IIpaBa.
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