0o P U A W Y H N

e-ISSN 2310-323X
7 X Y P H AN

IIPABO

@ KPAITHN

3acnobanutiy 1922 p.

Budaemuvcst moMicsaHO
11/2025 (27.11.2025)

Iepednnammuii indexc 74424
CéidoymBo npo depxabry peecmpayito
Cepist KB Ne 23026-1286611P

Idenmucpikamop 6 Peccmpi cy6’ekmi6 media:
R30-03772

ISSN 1026-9932
DOI: 10.33498/louu-2025-11

Adpeca pedaxuyii
BYJI. 3aropiBcbKa, 17-21
M. Kuis, 04107, Ykpaina
Ten.: +380(66) 972-39-27

TonoBruii pedaxmop

IOKTOp IOPUAMYHHX HayK, Ipodecop,
axkagemik HATIpH Ykpaian
OnEKCAH/IP CBATOLIBKUN

T'onoBa Pedaxuitinoi padu

IDOKTOP IOPUANYHUX HayK, IIpodecop,
akazmemik HATIpH Ykpainu

Pycinan CTE@AHUYK

Bebcaiim: pravoua.com.ua
Imeiin: editor.pravoua@gmail.com

Ogiuitina cmopinka y mepesxi “DeticOyx’:
https://www.facebook.com/pravoua.com.ua

TOpumanmit sxypHAI “TIPABO YKPAIHM” BHecero do:

Iepenixy naykoBux paxobux 6udanv Yipainu 3 opuduunux cneyianvHocmerl
(maka3 MinicTepcTBa OcBiTH i HayKu Ykpainu Bif 14 Tpasus 2020 p. Ne 627)

Basu danux nepioduunux udanv Ulrichsweb (Ulrich’s Periodicals Directory) (CIIIA) (3 2002 p.)
Mixnapoonoi naykomempuunoi 6azu danux EBSCO Publishing, Inc. (CIIA)
(JTimensiviai yronu Bin 16 Tpases 2013 p. Ta 1 tpaBms 2015 p.)

Mixuapoonoi naykomempuuoi 6asu danux Index Copernicus International (ITonvua) (3 2014 p.)
Mixnapoonoi nayxomempuuroi 6asu danux HeinOnline (CIIIA)

(Jlirensitina yropa Bixg 11 ciums 2016 p.)

Basu danux nepioduunux 6udann 3 cymanimapuux i coyiansHux nayx ERIH PLUS
(European Reference Index for the Humanities and the Social Sciences) (HopBezist) (3 2020 p.)

3acnobnuxu: Hayionanvua axademis npabobux wayk Yxpainu, Hayionanvuutl topuduunuii yHibep-
cumem imeni Hpocnaba Mydpozo, Incmumym Odepxabu i npaba imeni B. M. Kopeuvkozo HAH
Ykpainu, Budabuuuuii Ilim “In FOpe”, FOpuduune Budabuuymbo “Tlpao Yipainu”, FOpuduunuil
nopman “Pamio Jeyidendi”, Indpopmauiiini mexronozii “Pamio euyidendi”, AdBokamcoke 06’ cOnan-
Hs “AdBokamcoka komnanis “Kaiipoc”
BupABELDL
© FOPuMYHE BUTABHULITBO “TTPABO YKPAIHI



3MICT

AxmyanvHa mema Homepa:
“PO3BUTOK JOKTPMHU KPMMIHAJIBHOI'O ITPABA YKPAITHU
(mo 100-piwus Bim must HapomKeHHs mpodecopa Boroqumupa Crammca)”
IOP11 ITOHOMAPEHKO
BCTYTI 1O @KTYATIBHOT TEMEL . « « ¢ v v et tte et tte e e teee e eee e eiae e 9

I. Dyndamenmanvhi npobnemu 0okmpunu kpuminanvHozo npaba 6 npaysx
Bonodumupa Cmawiuca kpise npusmy cyuacHux iHmepnpermauiti

IOP1 baynn

BusHayeHHs MOHATTS KPUMIHAJIBHOTO IIPABOIIOPYIIIEHHS

Yy KpUMIHAJIbHOMY 3aKOHOIABCTBI YKpaiHu:

norysiau npodecopa Bonopumupa Crarmmca i cyd9acHi MigXoma. .. ...... ... 12

Bsayrcnas bopucos
IIuTaHHS 3aXUCTY XKUTTS JIIOJAUHH Bii KPEMIHAIBHO IPOTHIIPABHUX

IIOCATaHb Y IIpalsX akafieMika Bomogumupa Crammca ..., 27
©Brex CTPETIBLIOB

[Ty6sivHe IpaBoO i OXOpOHA CYCIUIBHUX IHTEepeciB: 3arajbHe Ta rajaysese. ... 37
Anaront Mysuka

KpuMiHaIbHO-TIPaBOBA €KOHOMISI: CYTh IPOOTEMHU . . . v v v vvvveeeeeeeenn... 52

1. DokmpunanvHuil po36umox HayxoBoi cnadusuru Bonodumupa Cmawiuca

OnexcAHaP BAHTUIIEB, OJEKCAHIPA BAHTHIIEBA

JlesiKi aclleKTH HayKOBOTO CIAIKy akajaeMika Bomogumupa Crammca

Ta Ipo6JIeMH 3aCTOCYBaHHS KPUMIHAJIBHOTO ITpaBa YKpaiHu

B YMOBAX POCIFICBKOT @QTPOCIT . « « o v vttt ettt eee e 68

Iror MUTPO®AHOB
Brecok Bonopumupa Cramuca B po3yMiHHS KPUMIHAJIBHOL
BIIITIOBITAJILHOCTI Ta 3aCO0iB, Yepe3 SIKi BOHA PEATISYETBC. . . o oo v v vevenn.. 82

IOpr111 IToHOMAPEHKO, ONTEHA €BIOKIMOBA

[TnTaHHS cHCTeMU IIOKapaHb Y HAyKOBOMY HOPOOKy mpodecopa

Bonopmmupa Cramnca 1 B yKpaiHChKi#l KpUMIHaJIbHO-TIPABOBIH
BAKOHOTBOPTOCTL &+ ¢ et te ettt e e e tee e et ee e e e e e ee e eiae e 95

JIua TiMooeesa

IIponopuifiHicTh TyMaHi3arlii Ta IpaBa JIOJUHI

y clafiuHi akagemika Bonogumupa Crammca. . ..oovvvvein ., 107
Anecs I'opHocran

I'ymaHizaIisi KpMMiHAJIBHOTO IIOKapaHHs y CIIpaBax IIpo repenady 6aTbKaMu
IUTUHYU Ha He3aKOHHE YCUHOBJIEHHSL: y piumii ineti Bomopumupa Crammca. . .. 120

I Jokmpunanvui npobaemu kpuminanvHo-npabobozo peazybanms
Ha akmyanvHi ukauku
Bsyecnas Tyisakos
BifmoBiganpHICTh KOJEKTUBHUX Cy6 €KTIB Y KPUMIHATIBHOMY IIpaBi
B KOHTEKCTL POBBHTKY .« .ot ve ettt ettt ee et e et eaeieennnennnns 129

ITPABO
5 Qe

9-G« TT N « STOT » UHIVAI A OdVdII



€sren CrpenbLoB

TOKTOP IOPUIYHNX HAyK, JOKTOP Teosorii, mpodecop,
uyneH-KopecnouaeHT HAITpH Ykpainnu,

3aCTy KEHUI [Ii9 HayKu i TeXHiKM YKpainu,

3aBifyBay maboparopii “InHoBanii y chepi kpuMiHanbHOI 0CTHIHT”
HarrionanpHoro yHiBepcuteTy “OfecbKa I0puanNIHa akafemis”
(Opneca YkpaiHa)

ORCID ID: https://orcid.org/0000-0002-4418-1275
streltsov@onua.edu.ua

VK 342.9:343

ITYBJITYHE ITPABO I OXOPOHA CYCIIUVIbHUX IHTEPECIB:
3ATAJIbHE TA TAJTY3EBE

Anotawa. CTaTTs HpUCBSTYEHA TOCTIIKEHHIO My OJIIYHOTO IIpaBa sIK 3aTaJIbHOIPABOBOI OCHOBU
[IPaBOBOI perlaMeHTallli OXOPOHH CYCIUIbHUX iHTepeciB, a TAKOXK aHAJII3y MOr0 B3aEMO3B SI3KY 3
OIHIEIO 3 TaTy3eil My6IIiTHOro IpaBa — KPUMIHAIBHUM IIPABOM. AKTYaIbHICTh TAKOTO JOCTIIKEH-
HS 3yMOBJIEHA 06’ €KTUBHUMHU YMHHHUKAMHU, IIOB SI3aHUMU 3 TUM, IIIO caMe Hy6)1que IIpaBo Bifi-
rpa€ BU3HAYATbHY POJIb Y BCTAHOBJICHHI IPAaBOBUX MeX (YHKIIOHYBaHHS AepsKaBu (IisTIbHICTDH
y6IiIHUX IHCTUTYLI), Y CIPHUSHHI CTaJIOMY PO3BUTKY CYCIIUIBCTBA, 3a6e3IeTeHHI OCHOBOIIOIOK-
HUX ITIpaB i cBOOO JIIOIMHY, @ TAKOXK y HAJIOKHOMY 3aXUCTi CyCIIJIbHUX iHTepeciB. MeToro cTaTTi €
KOMIUTEKCHE OCMUCIIEHHSI B3AEMOBILUIMBY ITyOIITHOTO i KPUMIHAJIBHOTO [IPABa, 3 ICYBaHHSI IIiCTAB
Ta YMOB IX y3TO/KeHOI perTaMeHTamnii. Y TOCTIIKeHHI pO3IITHYTO CYTHICHI O3HAKM Ta XapaKTepH-
CTUKH ITy6IIigHOTO (y 3araJbHONPABOBOMY BUMIpi) i KpUMIiHAIBHOTO (y rajay3eBoMy BHUMIpi) mpa-
Ba — IX IIpe/IMeT, 3aBJaHHs, PYHKIIii Ta METOIH, — a TAKOK BHSBJIEHO HAIIPSIMH iX iHTerpamnii B e1uHy
CHCTeMy OXOPOHH CYCIIUIBHOTO MOPSIIKY Ta OCHOBOIIOJOXKHHX COLiadbHUX 6Jar. BusHadeHHS Ta-
KHX XapaKT€PUCTUK CTAHOBHUTD ITPOBIIHUI 3MICTOBHO-METO/IOJIOTIYHIIT HAIPSM aHAJI3Y, OCKUIbKI
caMe BOHO JJa€ 3MOTY PO3KPHUTH iXHIO CyTHICTb, BHYTPIIIIHIO JIOTiKY, IIPOCTEKUTH B3a€EMO3B’ SI3KU
MDK pi3HUME PiBHSAMU IIPaBOBOI perlaMeHTalii Ta 3a0e31mednuTy OUIBII ITTHOO0Ke PO3yMIiHHS CYT-
HOCTi mpaBa 3arajioM. OOIPYHTOBaHO, LIO IapMOHI3allis Iy6JIiYHO-IIPAaBOBUX i KpUMiHAJIBHO-
TIPaBOBMX 3aCa]l € O/IHIEIO 3 KIIIOYOBUX IT€PEyMOB IIMBLII30BAHOTO CYyCIUILHOTO PO3BUTKY. Y CTaTTi
TaKOXK OKPeCJIeHO OKpeMi YMOBHU Ta TEHJEHI[{ PO3BUTKY IIyOJIIYHOrO I KPUMiHAJIBHOTO IpaBa B
CY4JacHHX YMOBaXx.

KJIOUOBI CJIOBA: BepXOBEHCTBO IIpaBa; Iy OuIidHe IpaBo; KpUMiHaIbHe IIPaBO; KpUMiHaIbHA Bifl-
IOBilaJIbHICTh; KPUMiHAJIbHE IIPABOIIOPYIIEHHS; IPABOBE PEryJII0BAHHS; IPABOBA PerjaMeHTallis.

YkpaiHcbKa IIpaBOBa CUCTeMa, CUCTeMa IIpaBa Ta ii CTPYKTYpHI HilcucTeMu,
30KpeMa OKpeMi rairysi, HuHi mepe0yBaroTh, 3 OISy Ha BiTOMI CKJIa/IHI COIIialIb-
HO-TIPaBOBI Ta MOJIITUYIHI 0OCTaBUHM, Ha eTari iHTeHCHUBHOI TpaHchopmarmii. e
00’€KTUBHO 3yMOBIIIOE NTOTPeOy B YTOYHEHHI, a MMOIEKYIU 1 y IepeoCMUCIIeHH]
YHCIeHHUX CKJIAJIOBUX IIPABOBOTO JKUTTS CyCIiIbcTBa. OCOOIMBOI yBaru B I[bO-
My KOHTEKCTI IOTpebye myOiridHe paBo — SIK Yy HOTO 3araJIbHOTEOPETUIHOMY,
CaMOCTITHOMY BUMIipi, TaK 1 y B3aEMOBITHOCHHAX 3 1OTO OKPEMUMH TaTy3€BUMU
CKJIQIOBUMH, HacaMIlepel KpUMIiHaJIbHUM IpaBoM. HeoOXinHICTh Takoro 3Bep-
HEHHSI BUIUIUBAE 3 TOTO, I[0 KPUMiHAJIbHE IPABO € “TIPUPOTHOI” CKIAIOBOIO
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Iy 6JIiTHOTO ITpaBa, a/ike BOHO PEIJIAMEHTYE, 3 yPaXyBaHHIM BJIACHOI crienuiky,
BITHOCHHU MDX IeP>KaBOIO Ta 0c00010, sika BUYNHUIIA KPUMIHAIHHO IIPOTUIIPABHE
HOCSITaHHS Y cpepl OXOPOHU CYCIUIBHOTO iHTepecy Bif Takux mocsiraHb'. Taka
B3aEMOIisl TOKJIMKaHA 3a0e3MeINTH HaJIe)KHUI IIPAaBOBUIT GaJlaHC MIX [iep)KaBOIO
Ta I'POMAJSIHUHOM, CIPUSTH BIOCKOHAJICHHIO CUCTEMU OXOPOHH IIpaB JIIOIWUHH,
HiIBUIIIEHHIO e(DEeKTUBHOCTI KOHTPOJIIO 32 3iFICHEHHSIM BJIQJIHUX TOBHOBa)KEHb
1 TapaHTYBaHHIO PeaJbHOTO BEPXOBEHCTBA IIpaBa B CyCHIILCTBI. JIOIUIBHICTD Ta-
KOTO IIIXOAY MiATBEPAKY€EThCS ¥ THM, 1110 ITyOIIiuHe IpaBo, SIK Ha MDKHAPOITHO-
My, TaK i Ha HaI[lOHAJbHOMY PIBHSX, BUKOHYE IepemyCiM OXOpPOHHY (PYHKIIiIO,
CIIpIMOBaHY Ha 3aXUCT KIIOYOBUX CYCIUIBHUX IHTEPeCiB 4epe3 CHCTeMY IpaBoO-
BUX HOPM. [TouaTKOBUM eTaroM IbOTro IpOLeCy, sIK BiIOMO, € BU3BHAUEHHS KOJIa
OisiHb, 3aTHUX IOPYLIUTHU 3a3HA4YeHi iIHTepecH, a TAKOXK 3aKpiIUIeHHs IOpUIUAY-
HOI BiNOBINATBHOCTI 0OCi6, SIKi iX YYHHSIOTH. Y IIbOMY IIMPOKOMY KOHTEKCTi
KpUMiHaJIbHE IIPaBO MOXKe OYTU PO3IJISIHYTE SIK Taly3eBUIl IIPAaBOBUIl “1HCTPY-
MeHT” ITyOJIiYHOro IIpaBa, 110 peasti3ye KpaiHiil, HaiOiIbIII CyBOPHIL PiBEHb Aep-
JKaBHOTO IIPUMYCY, CIIPSIMOBAHUII Ha OXOPOHY CYCIIIJIBHOTO HOPSIAKY Ta 3aro0i-
raHHs CYCIJIBHO He6e3MeIHUM AissHHSIM. BoqHOYac Ha/I3BUYAHO BasKIMBUM €
3abe3medyeHHs TOTO, 00 Taka IMyOIIiYHA AiSIBHICTD 3[IMCHIOBAIACS BUKIIOYHO
Ha 3aKOHHUX ITiICTaBaX, i3 HEYXWJIbHUM TOTPUMAHHSM IIpaB i CBOOOT TIOJUHU.

Y 3B’13KY 3 I[IM METOIO CTATTI € BUCBIT/IEHHsI B3a€MOIii PI3HUX PiBHIB 0XOPO-
HU CYCIUIBHUX 1HTepeciB — JepKaBHUX (ITyOIiYHUX) 1 KOJEKTUBHUX (TPOMAJICh-
Knx) 6ar — Kpisp NpU3My HOpPM IyOJIIYHOTO i KPUMiHAJIBHOTO IIPaBa, a TAaKOX
opMyTIOBaHHS peKOMEH/AIIIN 1100 BIOCKOHAJIEHHS iX IOJAJIBIIIOr0 PO3BUTKY
SIK Y JOKTPUHAJIBHOMY, TaK 1 B 3aKOHOIaBYOMY BUMIipaXx.

3azanvruil cman

Po3BuTOK neprxasy, il IpaBOBOI CUCTEMH, CUCTEMH IIpaBa Ta Iy Ii9HOTrO Ipa-
Ba € B3A€EMOIIOB’I3aHUMH IIPOLIECAMH, OCKUIBKM BOHH 3yMOBJICHI COIIiaIbHOIO
eBOJIIOLIIEIO CYCIIIBCTBA. 3a TAKUX YMOB IIPaBOBA CHCTeMa, 6e3 mepeOinbIlIeHHs,
BHCTYIIA€ CTPYKTYPOIO, 110 3a0e3Iedye CTIMKICTh 1 BiIHOBJIIOBAHICTH COIiajib-
HO-TIPAaBOBOTO TIOPSIIKY, a/yKe BOHA IIOB 3aHA sK i3 IepKaBOIO, TaK i 3 CyCIILIb-
CTBOM, iCHYIOYH, III0 OCOOJIMBO Ba’KIMBO HiIKPECIIUTHU, HA IEPETUHI IIUX JBOX

cdep.

! Heo6xinHicTh IPaBOBOro 3abe3edeHHs Ta OXOPOHHU CYCIUIbHHX iHTepeciB HeOIHOPAa3oBO IiIKPeCIIOBaB

Bepxosuuit Cyn Ykpainu, siKuil BU3HA4aB iX sIK COLiaIbHO HeOoOXinHI Ta LiHHI moTpeOu 0codu, CyCIiIbCTBa
Ta JlepyKaBH, 110 € QyHIaMeHTaIbHIUMH ISl IPOILYKTHBHOIO PO3BUTKY CycIiibcTBa. Bepxosuuit Cyy Ykpai-
HH CIleliaJbHO HArOJIOIIYBAaB, 110 CYCHiIbHI (IyOstiuHi) iHTepecH MaloTh 060B’I3KOBO BPAaXOBYBATHCS NIPU
TIPUIHATTI KIIOYOBUX PIIlleHb Ta HiJUIATalOTh CAMOCTINHII IpaBoBii oxoponi. Kpim Toro, Bepxosamit Cyn
BHCJIOBJIIOBABCS IIOJI0 3MICTY Ta IPABOBOTO IOHATTS CyCIIbHOTO (my6iriuHoro) intepecy: H Mamduenko,
‘Bepxosuuit Cyj BUCIIOBUBCSI CTOCOBHO IOHSITTS CYCIiIbHOTO (1ry6utianoro) intepecy’ (14.05.2022) <https://
sud.ua/ru/news/publication/237700-verkhovniy-sud-vislovivsya-stosovno-ponyattya-suspilnogo-publichnogo-
interesu> (nmara 3BepHenHs 27.10.2025); o Take cycrniibHUil iHTepec i K BiH BIUIMBAE HA JOCTYII JIO iH-
dopmanii? (LlenTp memoxpartii Ta BepxoBeHcTBa Impasa, 29.06.2022) <https://cedem.org.ua/consultations/
suspilnyi-interes-dostup> (nara sBepuerns 01.11.2025).

38



ITYBJITYHE ITPABO I OXOPOHA CYCITIIBHHMX IHTEPECIB: 3ATAJIBHE TA TAJIY3EBE

HeprkaBa Bifirpae BupimaabHy posnb y ¢GOpPMyBaHHI Ta IHCTHUTYNiOHAII3aIil
IIpaBOBOI CUCTEMH, a TAKOXK y peaisalil ii 3axonis. BogHovyac BoHA € CKIaoBOIO
COLIIJIBHOI CHCTeMH, CTBOPEHOI CYCILIbCTBOM 1 IIOKJIMKAHOI PeryjaloBaTé HOro
KATTEMSUIBHICTE?. O6’EKTUBHOIO HOPMATHBHO-OPTaHI3aI[ITHOK CKIaMOBOIO ITpa-
BOBOI CHCTeMH, i CBOEpITHUM “sapom”, BUCTyIae cucrema mpaBa. Came BoHa
3HAYHOIO MIPOIO TapaHTy€ BEPXOBEHCTBO IIPABa, aI’Ke, 32 YMOBH HAJIEKHOI SIKOCTI,
CTPYKTYPOBAHOCTI Ta 3MICTOBOI iepapxii, 3abe3neuye HeoOXiTHY IIPaBOBY 6a3y sIK
IJIs1 PO3BUTKY, TaK 1 17151 3a1100iraHHs IPAaBOBOMY CBaBLLIIO’. Po3yMiHHS B3aeMOIil
IepyKaBH # CYCIIUIBCTBA y Tporeci pOopMyBaHHS Ta peaJTisallil oJI0)KeHb IIPABOBOI
CHCTEMU 1 CUCTeMH IIpaBa Ja€ 3MOTy 3BePHYTH yBary Ha IIeBHY JBOICTICTb caMoi
cucTeMu mpaBa. BoHa MpOSIBISETHCS B iCHYBaHHI IBOX HiICHCTEM — IYOJIIYHOTO
Ta IPUBATHOIO IIpaBa. PO3Me)XyBaHHS LIUX IMIICKCTEM He JIUIIIe OIIUOIIIOE YsIB-
JIEHHS IIPO CYTHICTb CUCTEMHU IIpaBa, a I Iae 3MOry Kpallle 3po3yMITU MeXaHi3MU
(dyHKIIOHYBaHHS il HOPMAaTUBHOTO sIIpa SIK Y MeXKaX caMol CUCTeMH IIpaBa, Tak i
B IIIMPIIIOMY KOHTEKCTI IIPaBOBOi cucremu 3araysoM®. Lle cBoero 4eproro mae smory
IIPOCTEXKUTH B3aEMO3B SI30K MK JIePrKaBOIO Ta CyCHIbCTBOM. [1y6midHe mpaso Ie-
PEBaKHO IIOB sI3aHe 3 Iep>KaBHOIO CKJIA/IOBOIO IIPABOBOI CHCTEMH Ta CUCTEMU IIPABa,
OCKUIBKU BOHO pPerIaMeHTY€E BITHOCUHH, Y SIKUX iepykaBa (a6o il iIHCTUTYTH) BUCTY-
nae Cy6’€KTOM, HA[IUICHUM BJIaJHUMHE ITOBHOBaKeHHsMHU. CaMe TOMy IO Tajyseil
y6IIIYHOTO IpaBa HaJIeKAaTh KOHCTUTYIIHE, aqMiHICTpaTUBHE, KpUMIHAJIbHE Ta
iHIIi oxmi6Hi raysi. BomHoYac mpuBaTHe IpaBo OUIBIIIOIO MipOIO BimoOpaXkae cy-
CIIUIBHY CTOPOHY IIPAaBOBOI CUCTEMH, aJPKe PETYJIIO€ BITHOCUHU MDK (POPMaIbHO
piBHUMU Cy0’€KTaMH, SIKi TiIOTh Y BJIACHUX, TOOTO IPUBATHUX, IHTepecax. Y TaKUX
BITHOCHHAX Jiep>KaBa, YMOBHO Ka)Ky4H, BUCTYIIA€ pajilile TocepeqHuKoM. [lo ramy-
3l IPUBATHOTO IIpaBa HaJIeKAaTh IIUBUIbHE, CIMeITHe Ta iHIII opi6Hi rarysi. Bapro
IIIKPECIIUTH, 10 OOUBI MifICHCTeMH — IyOIiYHa ¥ IpUBaTHA — IepeOyBaloOTh y
TICHII B3aeMOJii, BIUTMBAIOYN OJHA HAa OIHY U BiTOOpa’Kaloq IUHAMIKY PO3BUTKY
IIPaBOBOI CUCTEMU 3arajoM. BoqHOYAaC KOXKHY 3 HUX MOYKHA PO3IJISIIATH SIK BITHOC-
HO CaMOCTIiIHy cepy IpaBOBOTO PeryJIIOBaHHS, 1110 Ma€ BJIACHI 0COOINBOCTI, ajie
36epirae JIOTIKy €THOCTI Ta LIUTICHOCTI 3araJbHOI ccTeMu npasa. [Ipu npoMy ciif,
HaroJIOCUTH, IO SIK JJIs 3a0e3NedeHHsT €JHOCTI CUCTEMU, TaK i Ui 36epeskeHHs
nudepennianii i migcucreM HEOOXITHUMU € Y3TOIKEHICTh, B3A€EMO3YMOBJICHICTB 1
B3A€EMOJIisA, SIKI IOYMHAIOTHCS 3 6a30BOro piBHA — IpaBoBoi HOpMu. CaMe IpaBoBa
HOpMa “NOpOmKye” IPAaBOBITHOCHHM, 1[0 CTAHOBJISATH (DYHIAMEHT i 3B’53yBaJib-
HUI eJIeMeHT yCi€l TaKol cucTeMu’.

I JTicHa, ‘€BpoiHTerparis Ta cyyacHa paBoBa CUCTeMa YKpaiHu: IUISX JO cTabLIbHOCTI Ta po3BUTKY [2023]
2(46) AxryanbHi mpo6iemu mpasa: Teopis i mpaxruka 169-179; IIpaboba cucmema Yipainu 6 ymoBax Boentozo
cmany: 30ipHux Haykobux npayv (H Minoscbka, O Kor, A I'punsik, M Xomenko (pen), Tenpsernxa 2022) 540.
IToci6Huk 3i craTTi 5 €BpOIEiichKOi KOHBEHIIT 3 TpaB monuHu. [TpaBo Ha cBO60IY Ta 0COOUCTY HETOTOPKAH-
mictb <https://ks.echr.coe.int/documents/d/echr-ks/guide_art_5_ukr> (mara sBepuenns 02.11.2025).

B Anpgpiox, TIpo6ieMHi IUTaHHS NOHSTIMHOrO Bito6pakeHH s CIIiBBIHOLIEHH S ITy(JIIYHOrO Ta IPUBATHOTO
npasa’ [2017] 44 AxryanbHi npo6ieMu BIOCKOHAJIEHHs YNHHOTO 3aKOHOIABCTBA YKpainu 191-204.

> H Iuneryn, ‘OcobnuBocTi Ta 3HaUYeHHst HOpME IpaBa’ [2022] 4 FOpugumaHmit HayKOBUIT eJIeKTPOHHHIA JKyp-
Haj 55-57.
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Po3yMiHHSI 3a3HAYEHOTO A€ INACTaBH CTBEPIKYBaTH, IO IyOJaidHe Ta
KpUMiHaJbHE MPaBO NOULIHHO NOCTIHKYBATH y B3aEMO3B SI3KY, OCKUIbKH BOHH
3MICTOBHO IIOB’SI3aHi: peIJITaMEHTYIOTh y IIPAaBOBOMY acIeKTi ‘mine” i “gacTky’,
TOOTO MiSUTBHICTD JIep)KaBU B Pi3HUX cdepax, HANpsIMax Ta MPOSIBAX, 110 CBOEIO
9eproo 3yMOBJIIOE IX CIIbHY 03HAKy — ITyOJIiYHICTBS. Y IIbOMY KOHTEKCTI (1 Haga
e Oyzie MiATBepKEHO BiIIOBITHUMY apTyMeHTaMH) KPUMIHAJIBHO-TIPOTUIIPABHI
MOCSITAHHS CJIL PO3MIISIATH HE SIK ‘CyIllepedKu” MDK MPUBATHUMH 0CO0aMH, a SIK
IIPOTHUIIPABHI, CYCIJIbHO HeOe3IeuHi SHHS, CIPSIMOBAHI IIPOTH BChOTO CYCILIb-
CTBa, IIPOTH 3aTaJIbHOTO CYCIUIBHOTO iHTepecy. CaMe ToMy nepskaBa Oepe Ha cebe
IHIIIMX 3aXOJIiB KPUMiHAJIbHO-IIPABOBOTO Xapakrepy). OTxke: 1) mep»kaBa BUCTYIIa€
000B’SI3KOBOIO CTOPOHOIO Y TaKHUX IPAaBOBITHOCHHAX; 2) OCHOBHOIO METOIO Iep-
JKaBH €, 32 IOIIOMOTOI0 KPUMiHAJIBHO-TIPABOBHX 3aC00iB, OXOPOHA CYCIILILCTBA Ta
My OIITHOTO TOPSIIKY Bifl HAMOUTBIN 3HAYHUX CYCIIIIbHO HEOE3IeYHUX MOCSITaHb;
3) myO6:iyHe IpaBO 3arajoM, a TAKOXK KOXKHA FOTO Tayly3b, 30KpeMa KpHUMiHaJIbHe
IIpaBo, [JIIOTh Y €JUHOMY HAIIpsIMi, BOJHOYAC BU3HAYAIOYH CAMOCTIMHO MiNCTaBU
Ta MEXI JIETITUMHOTO 3aCTOCYBaHHS IeP>KaBHOTO IIPUMYCY, OO PYHTOBYIOUH III0-
pa3y 3aKOHHICTD (y IIIMPOKOMY PO3yMiHHI) HOTO BUKOPUCTAHHS; 4) TeOpeTHIHE
OCMUCJICHHS KPUMIHQJIBHOTO IIPaBa K CKIaoBOI IyOJIiYHOrO IpaBa Ha€ 3MOTY
COpUPMATH WOTO HE JIUIIe SIK CHCTEMY HOPM, IIIO BCTAHOBIIOIOTh KPUMIHAIBHY
BI/IIIOBITAJIBHICTB, @ 1 SIK CBOEPIMTHUI “IHCTPYMEHT , 3a IOIIOMOTOIO SIKOTO IeprKa-
Ba 3abesriedye ColiabHy CTaOUIbHICTD. Take po3yMiHHSI, CBOEIO Y€Proi0, YMOXK-
JIMBIIIOE TINOIIE OIiHUTU PiBeHb 3aXUIIEHOCTI IPABOIOPSAKY, a TAaKOXX OLIBII
MIpeIMeTHO BU3HAYUTH, IHi cCaMe IHTepecH 1 HaCKUTbKK e(heKTUBHO OXOPOHSIE Jiep-
JKaBa 3a IOIIOMOT0I0 KPUMIHAJIbHO-IIPAaBOBUX 3aC0O0iB.

OcHobni xapaxkmepucmuxu npaboboi niocucmemu ma 2anysi npaba

BusHadyeHHs 1 BCTAHOBJICHHSI OCHOBHUX XapaKTEPUCTUK CUCTEMH, IIICHUCTe-
MH ¥ ranysi mpaBa CTAaHOBUTH OZIMH 13 KJIIOYOBUX 3MICTOBO-METONOJIOITYHHUX Ha-
MIPSIMIB TOCTIKEHHS, 1110 JA€ 3MOTY PO3KPHUTH IXHIO CYTHICTB, JIOTIiKY TOOYI0BH,
BUSIBUTH B3a€EMO3B SI3KM MDK PI3HUMH PiBHSIMU IIPAaBOBOI perjaMeHTallii Ta, rmes-
HOIO MipOI0, 3a0e3reInTH IHoIe pO3yMiHHS IPUPOJU IIPaBa, MOT0 IPU3HAYEH-
HsI, MEXaHI3MIiB [il I poJii y po3B’sI3aHHI IOCTAaBJICHUX IIepe]] HUM 3aBIaHb. 3 ypa-
XYBaHHSIM IIBOTO CTHUCJIO 3BEPHEMOCH O OCHOBHMX XapaKTePUCTUK CYKYITHOCTI
YU rajysi mpaBa, a came: mpeamera (1110 perIaMeHTY€EThCsI Y IPaBOBOMY 3HAUEHI);
3aBIaHHs (7151 9OTO0 1e poOUThCA); PYHKIIT (SIK 116 pOOUTHCs); MeTORy (3a JoI1o-
MOTOI0 YOTO I1e POOUTHCS).

OTrxe, mpeaMeT IyOIiYHO-TIPABOBOTO PETYJIIOBAHHS CTAHOBJISATH CYCIUIBbHI
BITHOCHHH, 1110 6e3110CePeTHBO CTOCYIOTHCS ITYOIiYHUX iHTepeciB. XapaKTepHOIO

¢ € Crpenbos, ‘Tly6aiunicTs KpuMiHaabHOrO 1pasa’, I1paBobe xumms cyuactoi Yxpainu: mamepianu MixHa-
poonoi HaykoBo-npaxmuunoi kongepenyii (m. Odeca, 17 Bepecus 2018 p.) (I’ Yinbsinos (pen), TenbBernka 2018)
310-313.
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03HAKOIO TaKUX BiTHOCHH € Te, III0 OJHIEI0 13 CTOPIH 3aBXAM BUCTYIIAE JIeprKa-
Ba (ii incruryTn). Lli BitHOCHHYN OynyroThCs 3a IpUHIHUIIOM “61ada — nidnopsio-
kyBanns”, 3a sIKOTO lepykaBa (IyOIITHMI IHCTUTYT) Ma€ IPAaBO MPHUIIMCYBATH, a
IHIIIa CTOPOHA IIOBUHHA MIATIOPSITKOBYBAaTHCS .

Y KpuMiHaJIBHOMY IIpaBl el MPUHITUII Peasi3yeThCcsl TaK: KPUMIHAJIBHO-TIPA-
BOBI BIITHOCHHY BUHUKAIOTh MIXK JIeP>KaBOIO Ta 0COO0I0, sIKa BYNHUIIA KPUMIHAJIb-
HO TIPOTHIIpaBHe NOCATaHHs (KpUMiHaJIbHe IpaBomopyileHH:s). KpuminaapHe
3aKOHOMIABCTBO, [HKepesioM sIKoro € Kpuminanbuuit komeke Ykpainu (mami — KK
Ykpainn)®, mo rpyHryerbcsi Ha KoHcrmrymii Ykpainm Ta 3araJbHOBH3HAHUX
OPUHIUIIAX 1 HOpMax MibkHapomHoro mpasa (4. 1 cr. 3 KK Ykpainu), BusHaqae,
SIKi IISIHHS € KPUMIHAJIbBHUMU IPaBOIIOPYIIIEHHIMH Ta SIKi ITOKapaHHs abo iHIII
3aX0[¥ KPHUMiHAJIbHO-IIPABOBOT'O XapaKTepPy 3aCTOCOBYIOThCS 1O OCi0, 110 1X y4H-
Huu (4. 2 cr. 1 KK Vkpaian). Came ToMy fepskaBa, a He TPOMaJsSHU, MAIO4H Jie-
rituMHy (0QIlifHO CAHKIIIOHOBAaHY) MOHOIIOJIIO Ha IIPUMYC, 3IiMICHIOE TIOBHUI
KOMILJIEKC 3aXOfiiB KPUMIHAJIBHOIO IlepeciifiyBaHHs. [eTanisyroun 3a3HaueHe,
CJILJl HAarOJIOCUTH, 110 IpeaMeT IyOIiYHOrO MpaBa OXOILIIOE BCI BITHOCUHU MK
Iep>KaBOIO Ta IPOMAISIHAMU, SIKi BUHUKAIOTh y Tpoleci QyHKIIOHYBaHHS Iep-
’KaBHOTrO MeXaHi3My. HaromicTh nmpegmeT KpUMIiHAJIBHOTO IIpaBa € CKJIal0BOIO
IIIX BITHOCHH — BiH CTOCY€ThCS 6e3rocepeTHbO KPUMiHATbHUX IIPaBOIOPYIIIEHb
1 KpUMiHAJIbHOI BIATIOBINANBHOCTI.

3aBmaHHS IMyOTiYHOrO IpaBa BHU3HAYAIOTHCS Hacamrirepen Koncrurymiero
YKpaiHH, sIKa € MOro OCHOBOIO, a TAKOXK Y3araJbHIOIOTh 3aBIAHHS Ta (DYHKIII
OKPEeMHX rajry3ei, 1110 BXOJSTh 4O MOoro ckiaany. OCHOBHUMU 3aBIAHHSIMU 1Ty OJ1id-
HOTO IIpaBa €: BU3HAYEHHS IEPKaBHOI'O YCTPOIO IIJISXOM IIPAaBOBOIO OKPECJIEH-
HsI KOHCTUTYIINHOTO JIAAy, CUCTEMHU [IeP)KaBHUX OPTaHiB, IXHIX ITOBHOBA)KEHD,
TIPUHIHIIB [SUTBHOCTI Ta B3a€EMOJIIl; perlaMeHTAIlisl YIPaBIiHCHKOI MiSTBHOCTI,
[0 IOJISITa€ Y BCTAHOBJIEHHI IPaBOBUX MeX (PYHKIIOHYBaHHS ITyOIidHOI aj-
MiHicTpanii 3 MeToI0 3abe3edeHHs] OOIPYHTOBAHOCTI, e(eKTUBHOCTI Ta 3aKOH-
HOCTI i /1iif; 3aXUCT IIpaB 1 cBOOON JIIOAMHY i TPOMaIsTHUHA IIUISIXOM BU3HAYECHHS
y IPaBOBUX HOPMaxX 3MICTY TaKUX IIpaB, FapaHTI iX peaiisalii Ta MeXaHi3MiB
3aXMCTY BiJl IOpyIIeHb 3 60Ky OpraHiB IyOIiuHOI BIaay; BUSHAYEHHS HAIIPSIMIB
peaJisanii my6IiyHOro iHTEepecy Ta 3abe3nedeHHs HaJe)KHOTO (PyHKI[IOHYBaHHS
CYCHUIBCTBA ¥ NOCSATHEHHS 3arajJbHOMEP’KaBHUX IIIeH, 30KpeMa y cdepax BU-
KOHAHHS IEP’)KaBHOTO OIOIKETY, 3/11iICHEHHS IOAATKOBOI IIOJIITUKHY, MIATPUMaH-
HSI TPOMAICBKOTO NopsiiKy Toro’. OTske, my6riuHe mpaBo 3abe3redye paBoBy
OpTaHi3aliio fepKaBHOI BJafy, BU3HAYAE 3acaju ii MisUIBHOCTI Ta CIPsIMOBaHe
Ha peasti3alilo 3araJibHOro CYCIIBHOTO IHTEpeCy, 10 € (PyHIaMeHTAIbHOIO YMO-
BOIO CTaOUIBHOCTI ¥ e(heKTUBHOCTI (PYHKIIIOHYBaHHSI I€P>KaBU.

7 1 Coxonosa, ‘Tly6niuHO-TIpaBOBHII PEXKUM SIK IIPAaBOBA KAaTETOPis: 3araJibHa XapaKTePHCTHKA, O3HAKH BUIH
[2015] 4 Bicuuk HanionanpHoi akafeMii IpaBoBHX Hayk Ykpainu 29-39.

8 KpuminanpHuii Kofekc Ykpainu: 3akon Ykpainu Bin 5 ksitast 2001 Ne 2341-1IT <https://zakon.rada.gov.ua/
laws/show/2341-14#Text> (nara 3BepHenHs 02.11.2025).

 OcHoBu ny6niunozo npaba Yxpainu: nabu. nocionux (A Omiitaux, M Karaniit (pen), Jlipa JIT]I 2017) 448.
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CBO€I0 4eproro 3aBJaHHs KPUMIHAJIBHOIO IIPaBa MAIOTh YiTKO OKPeCIeHHUH 1
HOPMaTHUBHO 3aKpIIUIEHNH XapaKTep. BiloBigHO 10 MOI0KeHb YNHHOTO 3aKOHO-
IIaBCTBA BOHU MOJIATAIOTH Y CTBOPEHHI IIPaBOBOI 6a3H [Is1 OXOPOHU OCHOBHHUX CO-
[iaJIbHUX [IHHOCTEH BiJl KpUMiHATbHO-IIPOTUIIPABHUX ITOCSATaHb, 3a0e3edeHHs
MUpY Ta 6e3IeKu JTI0/ICTBA, 3ar00iraHHs (3arajbHe i crieriajibHe) KpUMiHAJIbHUM
npasonopymieHHsM (4. 1 cr. 1 KK Ykpainu). 3a3HadeHe 1a€ MifCTaBU CTBEPIIKY-
BaTH, 10 Iy6JIiYHE ITPABO 3arajJloM Ma€ HINPIINI CIIEKTP 3aBIaHb, CIPIMOBAHUX
Ha perjJaMeHTaIlilo AiSTIbHOCTI OpTaHiB Jep>KaBHOI BJIAIH, OPraHiB MiCIIeBOTO ca-
MOBpSIIyBaHHSI, @ TAKOXK Ha BIIOPSIIKYBAaHHS CYyCIUIBHUX BiTHOCHH y cdepi ITy-
6si4HOrO yrpasiiHHs. HaToMicTh KprMiHaJIbHEe IPaBO BUKOHYE OUIBII BY3bKY,
CIlenianizoBaHy (PYHKIIiIO, OCKUIBKU HOTO HOPMH 3aCTOCOBYIOTHCSI BUHITKOBO Y
BUIIA/IKaX YIMHEHHs 0CO00I0 KPUMIHAJIBHOTO IIpaBonopyIieHHs. [lopyiieHts
HOPM ITy 0JTIYHOT O IIpaBa MO>KE 3yMOBJIIOBATH HACTAHHS PISHUX BU/IIB IOPUIUIHOL
BIZITIOBIZ@JIbHOCTI — IMIHICTPAaTUBHOI, (PIHAHCOBOI UM MUCHUILTIHAPHOI. BomgHo-
9ac MOPYyIIeHHs KPUMiHAJIbHO-TIPABOBUX IIPHUIINCIB 3aBXK/IM 3yMOBJIIOE HaNCy-
BOpIIINY BUJ IOPUAMYHOIL BINIIOBIIAIBHOCTI — KpUMiHaIbHY. TOX KpUMiHa/IbHE
IIPaBO B CHCTeMI IyOJIIYHOrO IpaBa BUCTYIIA€ CBOEPITHUM “OCTaHHIM 3aco6oM”
(ultima ratio) peanizanii itoro oxoponHoi ¢yHkii. lle o3Havae, 1110 KpUMiHAIb-
HO-TIPAaBOBHH BIUIMB 3aCTOCOBYETHCS JIMIIE TOMI, KOJIM IHIII Trajy3eBi 3acobm
IIPaBOBOTO PETYJIIOBAHHSI BUSBIISIIOTHCS Hee(eKTUBHUMU a60 HEeIOCTATHIMU ST
HJIEKHOI'O 3aXUCTY CYCIUIBHUX BITHOCUH.

BaxuinBUM  acmiekToM, SKHMH KOHKPETH3YE PpO3YyMIHHS MOMJIMBOCTEN
KPUMIiHQJIBHOTO IIPaBa, € MOr0 B3AEMOIIS 3 IHIINMU TaJy3sIMH, 110 (YHKIIOHY-
10Th y cepi kpuMiHambHOI focTHII. KpuMiHanibHe paBo, BU3HAYAIOYHN BIJIACHI
3aBJaHHS Ta BCTAHOBJIIOIOYM MIJCTaBU KPUMIiHAJIBHOI BiIOBiAJIBHOCTI, OHO-
qacHO OpMYE CBOEPITHII MPAaBOBUI “3amuT’ a60 “mOTpeby”, siKa BTITIOETHCS
y BIIIOBITHUX MpolecyaJbHUX MexaHisMax. CaMe IIi MexaHi3MU 3a6e31eYyIOTh
OpraHisalliio JisUIbHOCTI IPaBOOXOPOHHUX OpPraHiB, epeKTUBHE (PyHKI[IOHYBaH-
Hs CYIOBOI CHUCTEMHM Ta peajli3allilo IHIINX IHCTUTYTiB KpUMiHaJIbHOI FOCTHIIIL.
OTxe, 3aBIaHH, SIKIi BAKOHYE KPUMiHaJIbHe IIPaBO, CJIi/l OI[IHIOBATU He JIMIIIE 3
OIISINy Ha iX HOPMAaTHBHE IIPOTOJIOLIEHHS, a U 3 MO3HIIl IX PeaJbHOTO 3MICTY,
CIIPSIMOBAHOCTI Ta MPAKTUYHOI peali3oBaHOCTI. [HIInMuU ci10BaMu, e(eKTUBHICTD
KPUMIHAJIBHOTO IPaBa BU3HAYAETHCSI He CTUIBKU (POPMaJIbHUM 3aKpiIUIEHHSIM
110TO 3aBJaHb, CKIJIbKU 3[aTHICTIO IIUX 3aBJaHb Peali30ByBaTUCS Yepe3 HasBHI
IIPAaBOBI IHCTPYMEHTH Ta IIPOIeyPH, 1110 HAJIeKATh 10 CYMLKHUX rajly3eil IIpasa.

BusnavuenHs mpenMeTa 1 3aBlaHb IIEBHOI rayIy3i IIpaBa ga€ MOXJINBICTH IIPO-
aHamidyBatu ii QyHKuii, TO6TO 3’sICYyBaTH, IKUM YNHOM KOHKPETHA Tajly3b, Ma-
104U BJIACHUI IIpeMeT IPaBOBOTO PEryJIOBaHHS, 3[laTHA peasi3yBaTU MOCTaB-
JIeHI Ilepe]] Helo MeTy Ta 3aBIAHHS. Y KOHTEKCTI KPEMIHAJIBHOTO IIpaBa caMe HoTo
(yHKIII HaIOTh 3MOTY PO3KPUTH 3araJibHE COLIaJIbHO-IIPAaBOBE 3HAUYCHHSI LIi€l ra-
ny3i Ta ii Micie B cucteMi my6rigHOTrO npaBa. BogHowac xapakTepucTtuka QyHK-
1ilf KPUMIHAJIBHOTO IIpaBa BUAETHCS ONHIEIO 3 HANCKIAMHIIINX /1JI1 HAyKOBOTO
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aHanizy. lle 3ymoBiIeHO HU3KOI0 YUHHUKIB. [lo-niepiie, 3aBnaHHs, sIKi gepxaBa
CTaBUTH Iepel] KPUMIHAJIBHUAM IIPaBOM, MAIOTh IIEBHOIO MipoI0 “Cy0’€KTUBHUIT
xapaktep. [lo-mpyre, mepxaBa mparHe HagaTu QYHKIHT IS BUKOHAHHS TaKUX
3aBJJaHb MAKCUMAJIBHO 00’ €KTUBHOTO Xapakrepy. CyTHICTb (PyHKIi#l KpUMiHAIb-
HOTO IIpaBa Iependavae, 110 HOPMATHUBHI ITOJIOXKEHHSI, 33 TOIOMOTOIO0 SKUX 3a-
6e3mevyyeThCcsl peatisallisi HOro KIIOYOBUX 3aBIaHb, IOBUHHI BIIITOBIIATH POy
(yHIaMeHTaIbHUX BUMOTL. [CHY€e KiTbKa TaKMX 3araJlbHOBU3HAHHMX KPHUTEpiiB,
IIpOTe NOUUIBHO iX Haragatu. Jlo OCHOBHUX O3HAK, 1110 BU3HAYAIOTh AKICTh 3aKO-
HY'’, HaJIe>)KaTh MOTO BHYTPIIIIHS Y3TOIKEHICTh, CTAOUIBHICTD Y (DOPMYJIIOBaHHI
HIOHSATH, & TAKOXK IIPOIIOPIIMHICTD IIIOI0 3MiH Y CYCIIUIBCTBI Ta ioro norpeb. 3a-
KOH Mae OyTH BUKJIAQJeHUHN YiTKO Ta 3pPO3YMLJIO, 100 BUKIIOYUTH MOKIUBICTD
CBaBUIBHOTO TIyMadeHHs YU 3aCTOCYBAaHHsS MOro HopM. KiltouoBUM KpuUTepieM
[IPaBOBOi BU3HAYEHOCTI B KPUMIHATBHOMY IpaBi € npuHumn “nullum crimen sine
lege” — “nemac 3n0uuny 6e3 3axoHy”, 3TIIHO 3 SIKUM JKOIHA 0C06a HEe MOXe OyTH
MPUTATHYTA 0O KPUMIHAJIbHOI BiIIIOBIIaIbHOCTI 3a [IISTHHS, III0 HA MOMEHT HOTO
BYMHEHHs He 0yJI0 BU3HAHE KPUMiHAJIbHUM IpaBonopyueHHsaM. Leit mpuHun
CBOEIO U€PTOI0 BUKJIIOYAE MOKIUBICTh 3BOPOTHOI il KPUMIHAJIBHOTO 3aKOHY B
9aci Ta 3aCTOCYBaHHS KPUMIiHAJIbHO-TIPAaBOBUX HOPM 3a aHasorieo. Jlo 6a3oBux
NPUHIINIIB, AKi BU3HAYAIOTh CYTHICTD 1 3MICT KPUMIHAJIBHOTO IIpaBa, TaKOXK Ha-
JISKUTD npesymnuis HebunyBamocmi, 3akpimiena y ct. 62 Koncrurynii Ykpainn''.

AHani3 3a3HaYeHHX XapaKTePUCTUK KPUMIHAJIBHOTO IIpaBa HeMMHYydYe IIe-
pern6avae 3BepHEHHS 10 MOHSATTS “IIPaBOBE PETYIIOBAHHS , IPUIOMY y KUIBKOX
BUMIipaX, IlepelyciM Ha 3arajbHOTeopeTHYHOMY piBHi. Ciil 3a3Ha4uTH, IO B
IOpUIUYHIN Haylll TPUBA€ IIepMaHEHTHA NUCKYCLA 1IOI0 TIyMadeHHs LbOrO I10-
HATTS. 30KpeMa, iICHYIOTb [IBI OCHOBHI KOHIIETIIII: [TepIiia po3Iysiiae “peryIoBaH-
Hs SIK IeBHUU CTATUIHHUI CTaH, Y MeKax sSIKOTO IPaBO Bifirpae OCHOBHY POJb'%;
OpyTa X MIIXOAUTH IO IIHOTO SIBUINA SIK O IPOIECY, MEXaHI3M SIKOTO BKIIIOYA€E
CYKYIIHICTh B3a€MOIIOB’I3aHUX €JIEMEHTIB, cepel] SIKUX IIPaBO € JIUIIe OHIEI0
cxragoBoro’’. ITomgi6Ha 6araTo3HAYHICTD y IiIXOAAX IO PO3YMIiHHSI IIPAaBOBOTO pe-
T'YJIIOBaHHS IOATKOBO YCKJIATHIOE IIPOBEIECHHS YiTKOI MeX1 MDK CYMDKHUMU I10-
HATTSAMU — TAKUMU $K IIPaBOBE PeTy/II0BaHHs, IPaBOBUH BILJIUB, IPaBOBa IIPOTH-
misg Tomo't. OKpiM TeopeTHYHOI HeBU3HAYEHOCTI, TAKe CTAHOBUIIE BIUIMBAE I HA
HOCTIJOBHICTB IPAaBOTBOPYOI JisSUIBHOCTI Ta CTaOUIBHICTD y cepi mpaBo3acTocy-
BaHH:". be3yMoBHO, Tpo6siemMa CyTHOCTI Ta CTPYKTYPH IIPAaBOBOTO PeTyTIOBaHHSI
€ KOMIUIEKCHOIO i1 6araTorpaHHoIo, 1110 3yMOBIIIOE HEOOXiTHICTB 1i CIeiaIbHOrO

CIIe6enxo, ‘Bumora “sxocti” 3aKOHY sIK OMH 3 OCHOBHUX aCIIeKTiB IIPUHIIAITY BepXOBEHCTBa IIpasa’ [2021] 4
JIHIITpOBCHKUIT HAYKOBUII 4aCOINUC ITy6JIIYHOTO yIIPaBIIiHHS, IICUXOJIOTii, TpaBa 31-35.

Koncruryniss Ykpainu Bim 28 uepsust 1996 p. <https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-
%D0%B2%D1%80#Text> (mata 3Bepuennst 02.11.2025).

3azanvna meopist depxabu i npaba: niopyunux (M 11Bik, O Ilerpumnus (pex), [Ipaso 2009).

Teopist depxabu i npaba: nabu. noci6. (C I'ycapes, O Tuxomupos (pen), HABC, Ocsita Ykpainu 2017).

O MenbHuK, ‘Cepa npaBoBOro peryaoBaHHs: HOHSTTS, 03Haky, Buan [2010] 9 ITpaBo Ykpainu 132-138.
H Ouirenko, ‘TIpaBoBe pery/ioBaHHsI, IPABOBHIT BIUIUB Ta IPaBOBe 3a0e3IedeHH s : iHIeKC B3aEMOBU3HAYe-
Hocti’ [2020] 31 ITpaBoBa nepskaBa 46—53; I Iienko, ‘TIpo6ieMu CIiBBiIHOIIEHHSI TOHSITH “HIPaBOBE PETYJIIO-
BaHHs" 1 “ripaBoBuit BIUIMB” y cydacHiit Teopii mpasa’ [2011] 8 FOpunuuna Ykpaina 21-27.
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DIMOOKOTO MOCII/KEeHHs. Y IOIepe/lHIX HayKOBUX IPAIsIX MM BKe MPHUIUISIN
yBary IjboMy IIUTAHHIO Ta BUCJIOBJIIOBAJIM II€BHY IIO3UIIIO 111010 HOr0 TeOpeTUd-
HOTO TIAyMadeHHs'. BogHOoYac y Meskax Iiel my6umikalii 3ocepeiuMo yBary came
Ha 3MiCTOBOMY PO3yMIiHHI IOHSTTS “TIpaBOBE PETyJIIOBAaHHS .

OTke, IpaBo GOPMYETHCS B IE€P’KAaBHO OPTaHi30BaHOMY CYCIIIJIBCTBI SIK OC-
HOBHHUI HOPMAaTUBHHUU PETyJATOP CYCHIIbHUX BITHOCHH 1 BUCTYIIa€ CHCTEMOIO
3araJIbHOOOOB I3KOBHUX IIPaBIJI HMOBEJiHKH (IIPAaBOBUX HOPM), IIJO BCTAHOBJIIO-
I0TBCS JIep>KaBOIO Ta CIPSMOBAHI HA PeryIIOBaHHS CYCIUIBHUX ITOTpeb Ta 3a10-
BOJICHHSI 3aTaJIbHOCOIia/IbHUX 1TOTpe6'’. OCHOBHI HAaIIPsIMU BIUIMBY IIpaBa Ha CO-
LiaJIbHI IPOLIECH Ta IOBEIIHKY JIIO/Iel peali3yI0ThCs depes Moro QyHKIII, y IKUX
6e3mocepeqHbO MPOSIBISIETHCS COlliaibHe Npu3HavyeHHs mnpasa'®. IIposigHOIO
cepell HUX € (PYHKIIisI IPaBOBOTO PeryJIIOBaHHS, 1110, 3TiTHO 3 OTHUM i3 6a30BUX
II/IXO/IiB 10 BU3HAYEHHSI CYTHOCTI IIPaBa, IOJISITA€ B ‘YIIOPSAKYBAaHHI CyCIUIBHUX
BITHOCHH 3a JIOIIOMOTOI0 CHCTEMU MPABOBUX 3ac006iB™ ‘3 MeToI0 3abe3revdeHHs
IIeBHOI CYKYITHOCTI COIIaIbHUX IHTEPeCiB, SKi MOTPeOYIOTh IPAaBOBOTO rApaHTY-
BaHHs 2. Bepyun 10 yBaru I1ii 3araJIbHOT€OPETUYHI ITOJIOXKEHHSI, JOLIJIbHO IIepe-
WTH 10 PO3IJISILY OCHOBHOI (PYHKIIii KpUMIHAJIBHOTO IIpaBa. 3Ba)KAIOUX Ha Te, 1110
MOHATTS “KpUMiHaJIbHE IPaBO~ B HAYKOBIH 1 TPAKTHYHIN IUIOIIIMHAX BUKOPUCTO-
BYETBHCS Y KUIBKOX 3HAYeHHSX, Y MeKaX Ifiel my6ulikaliii OCHOBHA yBara 30cepe-
JKY€EThCS CaMe Ha IO0JI0KeHHAX KPUMIHaJIbHOIO IIPaBa I KpUMIHAJIbHOTO 3aKOHO-
IaBCTBa. BUXOMSYH 3 TOTO, III0 HOPMATUBHUH IIPUINC € 30BHIIIHBOIO (POPMOIO
ICHyBaHHSI IIPaBOBOi HOpMH®', JOLITBHO PO3MISANATH KpUMiHAJIbHE IIPAaBO Ta
KpUMiHaJIbHe 3aKOHOABCTBO SIK B3a€MOIIOB sI3aHi i1 (DYHKIIOHAJIBHO CYMICHI
€JIEMEHTHU €IMHOI CUCTEMU IIPAaBOBOTO PEryIIOBAHHS.

HeoOxinHicTh BuiiIeHHSI OCHOBHOI (DyHKIIIi KPUMiIHAJIBHOTO IIPaBa, IO Mifi-
KPeCJIIo€e MOT0 3HAYYIIIiCTh, 3yMOBJIeHa HU3KOI0 00cTaBuH. [To-miepiire, 3Miny, siki
BifTOYBAIOTHCSI B COIIaJIbHOMY JKUTTI, 30KpeMa BUHUKHEHHSI HETaTUBHUX SIBUII]
I IPOTUINIPAaBHUX [IiSIHb, 3MYILIYIOTh 3BePTATUCS O IIOJIOKEHb KPUMIHAJIBHOTO
mmpaBa® Ta ix 3acTocyBaHHsI”. OTHAK BOHO He 3aBKIH BUIIPABIOBYE ITOKIAeH] Ha
HBOT'0 OYIKyBaHHS, III0 IIOPOIKY € YUMAJIO HAYKOBUX AMCKYCIH IIIOJ0 OTO peasb-
HUX 1 HOTeHIINHUX MOKJIUBOCTEN — Bil HIPAKTUYHHUX IO CYyTO (PyTYPUCTUIHUX
KOHIIEMIIiH, SIKI TOTPeOyI0Th KPUTHYHOTO ocMuciIeHHs. [To-mpyre, cydacHa He-

!* € CrpeinbioB, ‘OCHOBHe 3aBIaHHS 3aKOHOJABCTBA — PEryJIIOBAHHS YU PerIAMEHTYBAHHs PEryIIOBAHHS Cy-
CIIUIBHUX BiHOCHH: Jiesiki MipkyBanHs [2016] 9 Bicuuk ITiBgeHHOrO perionansHoro nentpy HamionanbHoi
aKkajeMii MpaBOBUX HayK YKpainu 8-15.

OcnoBu depskabu i npaba Yxpainu: niopyurnux (B Opruncekuit, B I'pumyk, A Mansko (pen), 3uanus 2008)
24-25.

A Tonwapyk, ‘MexaHi3M IpaBoBOi HOBeIiHKH (3araJbHOTEOPETHYHUI acIeKkT) (IUC KaH[ IOpHI HayK,
2016) 8; T Crpubxo, C Boituenxo, ‘TIpaBoBa moBefiHKa K CKJIaJHUK IPABOCBIOMOCTI: 3aralbHOTEOPETHY-
Huit aHanis” [2020] 4 [TlignpueMHUITBO, TOCIOAAPCTBO i IpaBo 257-261.

Teopist deprxabu i npaba. Akademiunuii kypc: niopyunux (O Saitayk, H Onimenxo (pen), IOpirkom IaTep 2006)
317.

2 3azanvna meopis depxabu i npaba (u 12) 207-208.

3azanvna meopist depxxabu i npaba (u 12) 242.

€ Crpenb1ioB, ‘O6’€KT KpUMIHATLHO-TIPABOBOI OXOPOHHU: 10 IIMTAHHS 00 BUSHAYEHHS HOBUX KaTeropiir’
[2025] 1 ITpaBo i cycrinbcTBo 478-485.

» Crpenbuos (u 16) 8-15.
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OOXITHICTh MOTOIKEHHSI MOJIOKEeHb HAI[IOHATHHOIO Tajy3eBOro 3aKOHOMAaBCTBA
3 OCHOBHHUMU IIOJIOKEHHSIMU 33aKOHOIABCTBa CBpomnericbkoro Corosy, xoda i
€ BOKJIUBUM €JIEMEHTOM €BPOIHTErPALifHOI IOJITUKH, HEPIIKO IPHU3BOIUTH
10 MeXaHIYHOTo “KoIifoBaHHS HOpM. lle, cBO€IO 4eproio, Mopyuiye He JIAIIe
TPaAUIiiHI HAyKOBI IIIXOMH Ta HAIIPAIIOBAHHS, a i IIEBHOIO MIpOI0 OOMEKye
IIepXKaBHUI CyBePEHITeT, 1110 IPOSBISETHCS, 30KpeMa, y cdepi JIeTiTUMHOTO I10-
KapaHHs BJIACHUX TPOMANIsH. ICHYIOTh TaKOX iHIII CyTTEBI OOCTaBUHH, SIKi IIeB-
HOIO MIpOI0 “pO3MHUBAIOTH  CYTHICTh KPUMIHAJIBHOTO IIPaBa, HiBEIIOIOTH HOTO
crienudivHi MOXJIMBOCTI Ta 030aBIISIOTH BJIACTUBOI HOMY OPUTiHAIBHOCTI. Yce
Ile MIKpecIloe HaraJbHy MOTpedy CyYacHOro KOMIUIEKCHOTO OGadeHHs (PYyHKITIN
KpUMIiHaJIbHOTIO IIpaBa Ta MOT0 poJIi B CUCTEMI [NEepKaBHOTO U COLIAaJIBbHOIO pe-
I'YJIIOBaHHS.

Orxe, y 3arajpHiil IJIOIIWHI KPUMIHAJIbHE IIPABO, SIK CKJIAI0BA CUCTEMH IIpa-
Ba, HOPs/ i3 IHIIMMHU Taly3sIMH peaidye (PYHKIIIO IIPaBOBOTO PeryIIOBaHHSI.
JlokTpuHaIbHEe TIyMadeHHs peryasTUBHOI (YyHKINI IpaBa Jae 3MOry OXapak-
TEPHU3YBATH i SIK IUIECIIPSIMOBAHUIN IIPABOBUI BIUIUB, 3aBJISIKU SIKOMY BCTAaHOB-
JIOIOTBCS YiTKi IpaBIIa MOBEIIHKH PI3HUX Cy0 €KTIB, OMHOYACHO BU3HAYAIOTh-
Csl MeXI JIepKaBHOTO BTPydYaHHs y cdepy 0coOHCTHUX IpaB i cBOOOM TPOMaLsH,
3aKpIIUTIOIOTHCS IOPUAMYHI IIPaBa Ta B3aEMHI 000B’I3KM YIaCHHUKIB CYCIIUTBHUX
IIPAaBOBITHOCHH 3 MeTOI0 3a0e3Ie4eHHsI BEPXOBEHCTBA IIPaBa, IIPIOPUTETYy IpaB
i cBOOOI JIONMHU Ta I'POMAISHUHA, a TAKOX 3aJ0OBOJIEHHS 3araJbHOCYCIILIb-
Hux 1oTpe6 i inTepecis*. Came perynsaruBHa (PyHKIIiSI € OCHOBHOIO, OCKITBKI
4yepe3 Hel IPaBO BUCTYIIA€ HOPMATHBHUM IHCTPYMEHTOM, IO (POPMYE OCHOBU
CYCIIIJIBHOTO TPaBOIOPSAKY. BogHovac i migkpecauty, mo GyHKIii KOXKHOT
KOHKPETHOI rajry3i IIpaBa € KOHKPETU3aIlI€I0 3araIbHUX (PYHKIIIN CHCTEMHU IIpaBa
B “rayly3eBOMy BUMIpi”, 3 ypaxyBaHHsM crenuiku mpegMera BifIIOBITHOI ra-
ay3i. 3 oIy Ha 3a3HaveHe KpUMiHaJIbHE IIPAaBO K Ipo@ilbHa raqy3b BU3HA-
4yae BJIACHE COLIaJIbHE IIPU3HAYEHHS, KOHKPETU3YIOUU 3arajibHy PeTyJIsTUBHY
(YHKIIiIO BIIIOBITHO 10 OCOOIUBOCTEI CBOTO IIPEAMETa IIPAaBOBOTO PETyIIOBaH-
Hs. YcBimoMIIeHHs (DyHKITIOHAJIBHOTO 3MICTY IIeBHOI TaTysi mpaBa HaOyBae 0Co-
6JIMBOI YiTKOCTI TO/I, KOJIX IIsI TATy3bh MA€ YiTKO OKPEC/IeHI 3aBIaHHsI, aJiKe caMme
BOHU JIAIOTh 3MOTY 3’SICYBaTH, sIKi I[UIi Ta pe3yJbTaTH MOBUHHI OYTH HOCSITHYTI
IIUISIXOM peasti3ariii i PyHKIif.

J71s1 KpuMiHaIBHOTO MpaBa foro odimiitHa “micis” 3akpimrena y 4. 1 cr. 1 KK
YKpaiHu, 1e BUSHAYEHO, 110 3aBJaHHIM Talys3i € IpaBoBe 3a0e3IeYeHHsT OXOPOHU
OCHOBHUX IIIHHOCTeH i 6J1ar Bij KpUMIHAJIBHO-TIPOTUIIPABHUX ITOCATAHb Ta 3AII0-
6iraHHsI KPUMIHAJIBHUM IIPaBOIOPYIIEHHIM. TOX CTBOPEHHS He0OXiHOI TpaBo-
BOI 6a3u /151 OXOPOHU Ta 3a100ITaHHs € OCHOBHUMH 3aBIAHHSIMU KPUMIHAIHHO-
ro rmpasa®. Lli 3aBmaHHs 1 pO3yMIHHA IIpeiMeTa KPUMIHAIBHOTO IIpaBa IPUPOTHO

2 C IIpo6otoB, ‘PerymsituBHa (pyHKINis IpaBa y mpaBoBiil geprkaBi: HOHATT i o3Haku’ [2010] 50 Hdepskasa i
npaso 48-53.
» € Crpenb1os, Payionanvruil duckypc npo kpuminanvre npabo (IOpiaxom Ipec 2024) 57-71.
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HOPOIKYIOTh BINMOBITHI yHKIII rasysi — OXOpOHHY? Ta 3ano0ibKHY . 3arajaom
MOYKHA TOBOPUTH HaBIThb IIPO €UHY (PYHKIIIIO — OXOPOHHO-3aII00DKHY, 200 XK IIPO
OXOPOHHY (PYHKIIIIO B 3araJIbHOMY PO3yMiHHI, sIKa CBOEIO YeProi0 CKJIATAETHCS 3
JIBOX B3a€MOIIOB SI3aHUX CKJIAZOBUX. [HIIT PyHKIIIL, sIKi iHOMI BUALISIOTHCS SIK J10-
[aTKOBI, HapUKJIaA iHpopManiiiHa ab0 BUXOBHA, CJIIJL pO3MISIATH SIK (paKynibTa-
TUBHI 3aco0u peasizariii 0CHOBHOI (DyHKIIIT, 1[I0 MaIOTh TOIOMDKHUI, MIAIOPSI-
KOBaHUI XapaKTep i CIYTYI0Th e(eKTUBHIIIINA peaidalii OXOpOHHO-3aI0OKHOT
¢dyHKIii KpUMiHAIBHOTO ITpaBa.

Coiz 3BepHYTH yBary Ha Te, 1110, He3B)KAIOUN Ha 3HAYHI 3MiHM, SIKAX 3a3HAB
KK Ykpainu 3 gacy fioro yxsajneHHs y 2001 p., y ToMy 4HCIIi JOIOBHEHHS IO~
JIO)KEHHSIMU, 10 He 3aBXKAHM BIIUCYIOTHCS Yy KIACHYHI JOTMU KPHMIHAJIBHOTO
mpaBa (HAIpUKIAl, 3aXOAM KPUMIHAJIbHO-IIPABOBOI'O XapaKTepy IIOAO IOPH-
AUYHUX 0Ci6), OCHOBHI 3aBIAaHHS I[bOIO 3aKOHOJABCTBA 3QJIMIIAIOTHCS HE3MiH-
HUMU, 1110 Ja€ IiICTAaBU PO3MISATHU iX SIK CTAJTy OCHOBY KPUMIHAJIBHOIO IIPABa.
OTke, MipKyBaHHSI, HaBeJeHI Hajali, He CJIiJ CHPUIIMATH SIK CIIPOOY CIIPOCTUTH
BU3Ha4YeHHsI PYHKIN KpUMiHAIBHOTO IpaBa. HaBmaky, Ha MOIO TyMKY, GUIBIIT
JiTKe BH3Ha4YeHHS IuX (PYHKIIN Mae KUIbKa BayXJIMBUX HacaiikiB. [To-mepire,
BOHO 3/IaTHE 3aXUCTUTU KpPUMIHAJbHE IIPaBO Bil IICEBJOHAYKOBUX IIOJIO’KCHB,
110 Ge3nepepBHO HAMAaraoThCs MiAMIHUTH abo “artakyrors” yuHHHI KK Ykpai-
Hu. [To-ngpyre, Takui MiAXiJ yMOXIIUBIIIOE BCTAHOBHUTH, 1110 OXOPOHHA (DYHKIIIS €
[EHTPAIBbHOIO, TIOTY)KHOIO Ta KOMIUIEKCHOI0. BoHa cTaHOBUTH CBO€EpinHe “s1po”
KPUMIHQJIBHOTO IIpaBa, BU3HA4Ya€ MOro Miclle B 3arajbHill cucTeMi ITpaBa Ta Ma€
YiTKi MiICTaBU ¥ YMOBH ISl peasli3altii.

OTxe, 0XOpoHHA YHKIIiS € HITbOBUM IIPU3HAYCHHIM KPUMiHAIBHOTO IIpaBa.
KpumiHanbHa BINIIOBiAIBHICTD, SIKA IPEIMETHO IIPOHU3Y€E YUCAEHHI IHCTUTYTH
KPUMIHAJIBHOTO IIpaBa®, BUCTYIIa€ OCHOBHOIO 30BHIIIHBOIO (POPMOIO peasisariii
i€l QpyHKIii, Yepe3 sIKy BOHA MaTepiali3y€eThCsl Y IPABOBIiH AiMICHOCTI Ta MPOSIB-
n51€ CBOIO e(peKTUBHICTB. [1ifIcTaBOIO KPUMIiHATBHOI BIIIOBIIATbHOCTI € BYMHEH-
HSI 0c000I0 CYCIIUTBHO HeOe3MeYHOTO MisTHHS, 1[0 MICTUTb CKJIaJ] KPUMIHAJIBHOTO
npaBonopyiienHs, nepenbadenoro KK Ykpainu (4. 1 crT. 2).

BonHodac peasnizaiisi 0XOpoHHOI (DYHKIIIT HEMOXIIMBA 11032 YMOBAMU 3aKOH-
HOCTI, SIKI HaflaloTh {1 CIIpaBe[JIMBOTO Ta JIETITUMHOTO XapakTepy. o Takmx
YMOB HJIe)KaTh: 4iTKe BU3HAYEHHS CKJIAAY KPUMIHAIBHOTO IIPAaBOIIOPYILICHHS;
BpaxyBaHHsI OOCTaBUH, III0 BUK/IIOYAIOTh IPOTUIIPABHICTH MisHHS (HeoOXimHa
000pOHa, KpaiHsl HEOOXiTHICTh TOIO); 0OCTAaBUHU, IO 3a0e3MedyIOTh IHAUBI-
Iyaji3alfiio Ta MPONOPIINHICTh MMOKAPAaHHS; 3aCTOCYBaHHS MEXaHI3MIB 3BLJIb-
HEHHs BiJ KPUMIiHAJIbHOI BIATIOBIAQJIBHOCTI YN ITOKapaHHS 3a HASBHOCTI ITe-

%V jitepaTypi BHKasyeThCs IYMKa, 110 KPHUMiHAJIbHE [PABO OXOPOHSE CYCIUIbHI BIMHOCHHHY, sIKi “B3arami”
PeryoIoThCs iHIMMY Tany3smu npasa. Jus. Kpuminanere npabo Yxpainu: 3azanvna wacmuna (B Crarmmuc,
B Tawiit (pen), ITpaso 2010) 14, 18-19.

7 Kpuminanvre npabo Yxpainu. 3azanvra wacmuna: niopyunux (€ Crpenbuos (pen), Onicceit 2009) 7-8.

» H IlanoB, ‘YToJIOBHASI OTBETCTBEHHOCTD: TOHSITHE, IPUHIUIILI, OcHOBaHue [2013] 5 [lopivHuK yKpaiHChKO-
To npasa 543-556.
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penbadeHNX 3aKOHOM mincTaB. lle mae mimcraBu CTBepIUKYBATH, IO peasisallis
OXOpPOHHOI (PYHKIIIi He € CAMOOCTATHIM KapaJIbHUM IHCTPYMEHTOM, @ BUCTYIIA€
CKJIQTHOIO TPAaBOBOIO KOHQIrypali€io, y SIKiil MOETHYIOTHCS MiICTaBU i YMOBH,
III0 B CYKYITHOCTI 3a6e31e4yIoTh epeKTHUBHE IIPaBOBe BTIJICHHS OCHOBHOI (PyHK-
il KpUMiHAJIBHOTO IIpaBa. BomHOYAC 1€ MiZKpeCTioe KOMILUIEKCHUN XapakKTep
OXOPOHHOI (PYHKIIII Ta Ja€ 3MOTy He YCKIaIHIOBATH ii PO3YyMIHHS TOJAaTKOBUMHU
dbyHKIiAMET 9 minYyHKIISIMYA, TPUKITAIH SKUX OyJIU HaBe[leHi paHirie. 3rifHO 3
IIIM KOMIUIEKCHUM IIiaxozmoM: 6e3 mincTas PyHKIIS He pealidyeThcs, a 6e3 yMoB
BOHA IIePETBOPIOETHCS Ha “CIIiNy Kapy’, IO CyIepeduTh IPUHINIAM IIpaBa Ta
CIIpaBe/IINBOCTI®.

PosyminHs mpenMera, 3aBOaHb i OCHOBHOI (PYHKIIiI IpaBa CTBOPIOE TeO-
peTUYHe MiArpyHTS mJsi OUIBII TOYHOTO BHU3HAYEHHS METOMNIB ITyOJIIYHOrO Ta
KPUMIHAJIBHOTO IIpaBa, TOOTO 3’siICyBaHHS 3aco0iB 1 CIOCOOIB, 3a TOIOMOrOIO
SIKMX BOHH 3a0€3I1e9yIOTh peasli3allilo CBOIX OCHOBHUX 3aBJlaHb. MeTonu my6:rid-
HOTO Ta KPUMIHAJIBHOIO IIPABa XapaKTePU3YIOThCS SIK CIIUIBHUMHU PUCAMU, TaK 1
crieruiYHUMU BIIMIHHOCTSIMH, III0 3YMOBJICHI HacaMIiepesi 0COOIUBOCTIMHU 1X
¢dyHKIiOHANBHOTO TTpu3HadeHHs. OCHOBHA CIIIIbHA PUCa METOMIB ITy6JIiTHOTO
Ta KPUMIHAJIBHOTO IIpaBa IOJIATAE B iX IMIEPaTUBHOMY XapakTepi, IKUI BUAB-
JIAETBCS y BIAJIHAX MPUINCAX 1 3aKPIIUIeHIN MOKJINBOCTI 3aCTOCYBaHHS IeP/KaB-
HOTO IIPUMYCY. IMITlepaTHUBHUIT METO € BU3HAYAJIBHUM IS TaTy3e Iy 6IiTHOTO
IIpaBa, OCKIJIBKU caMe depe3 HbOro 3abe3NedyeThcsl peastialis myOaiaHol B1agu
Ta 3aXMCT 3aTAIbHOCYCIIJIBHUX 1HTEPECiB IIUIAXOM MiIMOPAIKYBaHHS BOJII OKpe-
MUX Cy6’€KTIiB IPaBOBUM IIpHUIIHCcaM AepkaBu’’. Ha BiIMIHY Bi JUCIIO3UTUBHOTO
METOfY, KU Iepei6adae piIBHOIPABHICTh CTOPiH IIPAaBOBITHOCHH I MOJKJIMBICTh
peanizamnii “B3a€MHOro IpaBa BUMOTH , IMIIEPATUBHUI METOJ I'PYHTYEThCS Ha
BJIQTHO-TTIATIOPSITKOBAHUX 3B SI3KaX, JIe OHIEIO 31 CTOPIH 3aBXKIM BUCTYIIAE Jep-
’KaBa a00 ii yIOBHOBa)KeHI OpraHU. IMIIepaTUBHICTh XapaKTepU3yETHCS He JINIIIe
BHYTPIIIIHIMU O3HaKaMU, a i 000B’I3KOBUMU KaTeTOPUIHUMU 30BHIIITHIME DOp-
MaMu. Y KpHMIiHAQJbHOMY IIpaBi Ile, 30KpeMa, IpsiMa 3a60pOHa BUMHSTHU II€BHI
HisTHHSA, TOPYIIEHHS KAX 3yMOBJIIOE 3aCTOCYBaHHS [IepKaBoIO BiIIIOBITHUX ITPU-
MYCOBHUX 3aXx0fiiB. Taki mpaBoBi MpUNuCcKH € 060B SI3KOBIUMH JIJISI BCIX, 1110 3aKpi-
wieno y Koncrurynii Ykpainu (crarri 21, 24, 26). BogHouac MeTonuka peasisarii
y ny6yiyHOMY IIpaBi Ma€ MeBHI BiIMIHHOCTI. 3acOOM BIIUBY TYT MAlOTh OUIBIII
3araJibHUH 1 IIUPOKUH XapaKTep, 1110 3yMOBJIEHO KOMIIJIEKCHUM PeTyII0BaHHAM
PI3HOMAHITHHUX CYCIIUIBHUX BITHOCHH.

JoknapHIIINI aHali3 MeTOIy KpUMiHaJIbHOTO IIpaBa Ja€ 3MOTY BUNUIMTH Ba
ioro HampsMu. [lepiiuit HanpsiM — Iie peTpOCHeKTHBHA (OpMa METOLY, KOJIU

» € Crpenbios, ‘OcHOBHA (PYHKIIiSi KpUMIHAIBHOTO MpaBa: MiCTaBu Ta yMoBH peaiisanii’, [US PUNIENDI:
2on10cu enox 6 cyzonocci 0Hi6 — 0o 85-piuus 6i0 onst napodxenns npogp. M. 1. IlanoBa (in memoriam): mamepianu
Kpyenozo cmony, ujo 6i06ybes y mexax IX Xapkibcokozo MixHapooHozo topuduurozo ¢gopymy 27 bep. 2025 p.
(YO TTonomapenxo (pen), [IpaBo 2025) 88-92.

% B IOpoBcbKa, ‘IMIepaTuBHUI METON aAMIHICTPATHBHOIO IIPaBa: OKPeMi JYMKH II00 MOJAJIBIINX ITepPCIIeK-
tuB pocnikerns’ [2017] 3—4 Bicuuk HEYY “KIII”. [Tomnitonoris. Couionoris. [Tpaso 151-152.
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IOKapaHHs a00 IHIII KPUMiHAJIbHO-TIPABOBI 3aX0OU 3aCTOCOBYIOTHCS IIIOJI0 BXKE
BYMHEHOI'O KPHUMIHAJIBHOIO IIpaBONOpYIeHHs. Ipyruil HalpsM Mae IepcleK-
TUBHHI XapaKkTep, OCKUIbKM 3arajibHe Ta CIelia/ibHe 3ano0iraHHs, sIK CKIag0B1
MeTO[y KpUMIHAJIBHOTO IpaBa, CIPSIMOBaHI Ha MailOyTHE — SIK 3 TOYKHU 30py 3a-
OesredeHHs JOTPUMAHHS IYOJIITHOTO IIPABOIOPSIZIKY, TAK 1 Y IJIOIINHI dpopmy-
BaHH IIPaBOMIPHO{ IIOBEIIHKY HaCeJIeHHS.

Crig 3ayBa)kuTH, 10 B KPUMiHaJIbHO-TIPAaBOBUX JI’KepesaX AOMiIHYBaHHS iM-
[IepPaTUBHOTO METOMy IOCTIIHO IigKpecnoeThcs’. IcHye HU3Ka apryMeHTiB Ha
KOPHUCTb ITAaHYBAaHHS IMIIEPATUBHOCTI B METO/1 KpPUMIHAJIBHOTO IIPaBa, sIKl BU3HA-
9al0Th MOro 3micT i popmu peasnizariii. 3MICT IMIIEpaTHBHOTO METOZY, SIK OyII0
3a3HAYEHO, MTOJISITAE B TOMY, IIIO BiH BUCTYIIA€ BJIaHO-IIPABOBUM 3aCOO0M pera-
MeHTaIlii, HiIKPeCcII0I0YN IPOBIIHY POJIb Iep>KaBH y BIAIOBIAHNX ITPABOBITHOCH-
HaX: caMe JIepKaBa, sIK Cy0 €KT IIUX IPAaBOBITHOCHH, yXBAJIIOE OCHOBHE PillIeHHSI.
dopmMu Ta BUAM peanisamii iMIepaTHBHOTO METOAY MOKYThb OYTH Pi3HOMAaHIT-
HUMHU Ta BU3HAYAIOTHCS IPAaBOBOIO perjlaMeHTalli€lo: 10 HUX HaJIeKaTh TOBIYHE
11030aBJIeHHSI BOJII, 0OMeKeHHS BOJI, IITpadu pi3HOTO BUAY Ta “IHTEHCUBHOCTI .
HasiTp 3BiTbHEHHS Bi KPHMMIiHAJIBHOI BIATIOBITAIBHOCTI MO)Ke PO3TISIATHCS
SK IIPOSIB IMIIEPATUBHOTO METOMY y BHIJISIZII CBOEPIAHOIO IIPEBEHTHBHOTO Me-
XaHI3My, IIIO peaidye (PyHKIIII KpUMIHAJIBHOTO IIpaBa Ta 3abe3nedye BUKOHAHHS
itoro 3aBaHb. IIposiBoM iMIIepaTUBHOIO METOMYy CJIifl BBa’KaTU U 3aCTOCYBaHHS
MEJUYHHX 33aXOJiB CTOCOBHO HEOCYJHUX OCi0, OCKUIBKH ¥ Y IIMX BHIIAIKaX pe-
aJIi3y€ThCSI OCHOBHE 3aBJaHHs KPUMIHAJIBHOTO IIpaBa — 3aXMCT CyCIUIbCTBA Bifl
CYCIIIJTbHO HeOe3IeYHUX MisiHb. BinmoBinHo 3aco6u, 1110 3aCTOCOBYIOTHCS B TAKUX
CUTYyaIlisIX, He CJIiJ PO3I[IHIOBATH SIK IIPOSIB IHIINX IIPAaBOBUX METO[IB, OCKUIbKU
ixHs1 mpupopa Ta QyHKIIIOHaJIbHEe IPU3HAYEHHS BiNIOBITAIOTh IMIIEPaTUBHOMY
nigxony. IlocTifiHe 3acTOCYyBaHHSA IMIIEPATUBHOTO METONY MOKE IPOSBIIATHCA
y pisHEHX (pOpMax 3aJIeKHO Bifl KOHKPeTHUX OOCTAaBHH, IIPOTe HOT0 JOMiHYBaH-
Hs IiATBEPAKYETHCSI HU3KOIO IPUHIIUIIOBUX O3HAK: TUIBKU JIepyKaBa Ma€ IIPaBo
YXBaJIIOBATH BIiMIOBIIHI PIllIeHHs; TaKi PillIeHHS 3IICHIOIOTHCS IPUMYCOBO, 6€3
3ropu 0cobu; pillleHHs IPYHTYIOThCS Ha IMyOIi9HOMY iHTepeci, a He Ha JJOMOBJIe-
HOCTI CTOpiH; OY/Ib-SIKi 3MIHU IIIO/I0 IIMX 3aXOIiB MAaIOTh OYTHU 3aTBEpIKeHi Cyn0-
BUM pILLIEHHSM.

OTxe, IMIIEpaTUBHICTh IIPOHHU3YE BCIO CUCTEMY KPHMIHAJIBHOTO IIPaBa, sIKe
BUCTYIIA€ AK IHCTPYMEHT J[I€P’KaBHOTO NPUMYCY, peajli30BaHUil 4Yepe3 BJIAfIHI
IPUIIICHU 3 YiTKOIO IIPABOBOIO PEIIAMEHTAIIIEI0 Ta 6e3 MOKJIMBOCTI JOTOBIPHHUX
BinHOCHH. BomHOYac ci1if BpaxoByBaTU Cy4acHY BaplaTUBHICTb 3aCTOCYBAaHHS Ta-
KX 3aX0fiB. Y IIbOMY KOHTEKCTi MOXKHA CTBEPIPKYBATH, 10 B ITyOJIi9HOMY IIpaBi
IMIIEpaTUBHUI METOJ, Ma€ BU3HAYaJIbHE Ta CUCTEMOTBIpHE 3HA4YEHHsI, a BCI IHIII

3t Kpuminanvre npabo Yxpainu. 3azanena uacmuna: niopyunux (O JlnteunoB (pen), XapKiB. HaIl. YH-T BHYTp.
crpas, 2020) 6; A Bosuiok, Kpuminanvte npabo Ykpainu. 3azanvna wacmuna: koncnexm aexyiit (Ocsira Yrpai-
uu 2016) 14; O Bosnyiiko, C Benbkoscokuit, H Komiccaposa, M Komiccapos, H Hemunenxo, Kpuminanbae
npaso. 3aranbHa yactuna (IBLL HI'Y 2023) 11; Kpuminaneue npabo Yipainu (3azanvna ma Ocobnuba wacmu-
Hu): noci6. dnst nidzom. 0o 306ni. Hezanex. oyinobanns (B Trotiorin pen, [Tpaso 2023) 11.
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3aX0J¥ CJIYTYIOTh JIMIIIE HOXiTHUMH (hOpMaMH, IO BiToOpaskaloTh YMOBH Ta ITijl-
CTaBU MOTO peari3artii.

Iozns0 Ha nepcnexmubu po3bumxy nyo6aiuH020 Mma KPUMiHanIbHo20 npaba

[Ty6siuHe mpaBo SIK 3arajbHa MiICUCTEMa, @ TAKOXK OyIb-sIKa 11 CKJIaoBa, 30~
KpeMa KpUMiHaJIbHe IIPaBo, IOBHHHO BiTOOpa)kaTH BiIIIOBI/IHI COITiaIbHI IPOIIe-
CH Ta pemJIaMEeHTYBATH CYCIIIbHO HeOe3IeyHi BYNHKH. BaskinBoo yMoBoOIO edek-
TUBHOCTI IIPAaBOBOTO PeTy/II0OBaHHSA € HOTO SIKICHa peraaMeHTalis: KOJIU HOPMHU
IIpaBa OXOILIIOIOTH COLIAJIbHI SBUIIA KOMIIJIEKCHO Ta 3pO3yMLIO, CUCTEeMY IIpaBa
MO’KHA OXapaKTePHU3yBaTHU SIK SIKICHY Ta Hi€By. JKicHa cucTema IIpaBa CTBOPIOE
IIPaBOBI MMIICTaBY MJIs1 PO3BUTKY CYCIILIBCTBA, CTabiTi3ye comianbHi TpaHcop-
Mallii Ta CIpuse 3MeHIIIeHHIO COollialbHOI Hanpy>keHocTi. HaToMicTh BiICYTHICTH
YiTKOTO peryjloBaHHs IIPU3BONUTH He JIHUIIE N0 MaTepiaJIbHUX HeraTUBHUX Ha-
CJIIKIB, a ¥ 10 BIUIMBY HA IIPAaBOCBIIOMICTD HACeJIEHHs], KOJIU IPOMAISIHU BTpa-
YaIOTh PO3YMIHHS MeX MDK JO3BOJICHHM 1 3a00pOHEHUM. Y IIbOMY KOHTEKCT1
KpUMiHaJIbHe IpaBO HaOyBa€ OCOOJIMBOrO 3HAYEHHS, OCKUIBKU PErIaMeHTYE
HaMOUIBII CYCHiIbHO HeOe3IewHi qisHHS, SIKi CTBOPIOIOTD 3arpo3y COLiaTbHOMY
nopsiziky. EpekTuBHICTS KpUMiHATBHO-IIPABOBOTO PETYIIOBAHHSI IIPSIMO BILIUBAE
Ha CTaOUIBHICTD IIPAaBOBOI CHCTEMHU Ta CIPHUIHSATTS HOPM IIpaBa IPOMaJiTHAMHU.
BinTak, YuM TOYHIiIle BU3HAYEHO MOXUIMBOCTI KPUMiHAJIBHOTO IIpaBa Ta HOTO
3HAYeHHSI, HacaMmIlepe[ 00 Moro (PYHKIIiN i MEeTOMIB, TUM KOPEKTHIIIIe MOKHA
OKPEeCJINTU MOTO 3aBIAHHS, 3aTajbHI COMIaJIbHO-TIPABOBI MOXKJIIMBOCTI, @ TaKOXK
MeKi Iep>KaBHOTO BTPYUYaHHs y cepy peaizallii IUX MOXKIUBOCTEH.

ITincymoBytouu, Cilif 3a3HAYUTH, 1110 B YMOBAX CKJIAJHUX I AUHAMIYHUX CO-
L[iaJILHUX IIPOIIeCiB 0COOINBOr0 3HAYeHHSI HAOyBa€ YCBIIOMIICHHSI B3AEMOBIUIABY
Ta B3aEMO3AJISKHOCTI Iy OJIITHOTO IIpaBa SIK IUTICHOI CUCTEMH Ta KPUMIHAJIBHOTO
IIpaBa SIK OO CKJIANOBOI. Y3ToIykKeHa perlaMeHTallis IUX CKIaJoBHUX 3abe3Ile-
4qye eEeKTUBHMIT 3aXUCT MyOIIYHUX iHTEpecCiB, CTaOUIBHICTD IIPaBOMOPSIIKY Ta
CTBOPIOE IIepeyMOBH (POPMYBaHHS YMOB 3aKOHHOCTI i TPaBOBOI BU3HAYEHOCTI
y QyHKIIIOHYBaHHI IIPpaBOBOi ccTeMu. TaKuil MiAXiM CIIPHSIE He JIHIIIE HiIBUIIeH-
HIO e(eKTUBHOCTI IIPAaBOBOTO PETYIIOBAHHSA, a I yTBEPI)KEHHIO BEPXOBEHCTBA
npaBa sIK QyHIaMEHTAJIbHOI 3aCaii Cy9acHOI IIPaBOBOI IepKaBH.
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Yevgen Streltsov

PUBLIC LAW AND THE PROTECTION OF PUBLIC INTERESTS:
GENERAL AND BRANCH-SPECIFIC ASPECTS

AssTrACT. The article is devoted to the study of public law as a general legal foundation for the
regulation and protection of public interests, as well as to an analysis of its interrelation with one
of its branches — criminal law. The relevance of this research is determined by objective factors,
particularly the pivotal role of public law in establishing the legal boundaries of state functioning
(including the activities of public institutions), promoting sustainable societal development,
safeguarding fundamental human rights and freedoms, and ensuring the proper protection of public
interests. The purpose of the article is to provide a comprehensive understanding of the mutual
influence between public and criminal law, and to elucidate the foundations and conditions for their
coordinated regulation. The study examines the essential features and characteristics of public law
(in a general legal context) and criminal law (in a branch-specific context), including their subject
matter, objectives, functions, and methods. It further identifies the directions of their integration
into a unified system for protecting public order and fundamental social goods. The identification
of these characteristics constitutes a principal substantive and methodological approach, as it enables
a deeper understanding of their essence, internal logic, and interconnections across different levels
of legal regulation, thereby contributing to a more profound comprehension of the nature of law in
general. The article substantiates that the harmonization of public law and criminal law principles
is one of the key prerequisites for the development of a civilized society. Additionally, it outlines
certain conditions and trends in the contemporary development of public and criminal law.

Keyworps: rule of law; public law; criminal law; criminal liability; criminal offense; legal
regulation; legal framework.
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