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PRINCIPLE OF THE RULE OF LAW IN JUDICIAL PRACTICE

The formation of such a state model, which would function based on the
rule of law - is a complex and long-term phenomenon that requires
systematic, consistent, meaningful political and legal, socio-economic,
spiritual and cultural modernisation. In this context, the rule of law should,
above all, be seen as a way of interaction between man, civil society and the
state. The rule of law is a dynamic phenomenon; filled with ideas of justice,
virtue, reasonableness, and equality before the law. In the system of general
principles of law, the principle of the rule of law has a leading, integral,
system-forming significance for the development of the rule of law and civil
society. The use of the rule of law in the practice of international and national
courts aims to promote human rights and freedoms, which also plays a vital
role in ensuring public confidence in the courts.

Let’s talk about the democratic vector of development of the Ukrainian
state. Implementing the rule of law in public authorities and cooperation with
a civil society based on the rule of law is now of paramount importance. It,
therefore, requires further comprehensive consideration, including applying
the rule of rights in the practice of national and international judges. The
principle of the rule of law in judicial practice was studied by V. Averyanov,
Y. Baulin, T. Bingham, L. Bogachova, I. Galashin, V. Gorodovenko,
A. Grubinko, V. Klyuchkovich, M. Kozyubra, A.Korshun, V.Lemak,
K. Lisetska, O.Makarenkov, J. Melnyk-Tomenko, I. Novitsky, O.Petryshyn,
N. Pisarenko, P.Rabinovych and others. Given the leading role of the
judiciary in ensuring human rights, the study of this area is especially
relevant at the present stage of the development of the Ukrainian state.

Ensuring the rule of law The Constitution is one of the fundamental
components of the rule of law and its effective integration into all spheres of
state functioning. Having passed a long historical path of origin and
development, the formation of a modern understanding of the principle of
the rule of law in the legal science of Ukraine began after the adoption of the
Basic Law of 1996 and the regulation of Art. 8, which states: the principle of
the rule of law is recognised and operates in Ukraine.

For the national legal system of Ukraine, the principle of the rule of law is
inseparable from the Constitution of Ukraine. This explains why the
specification of the principle of the rule of law in Art. 8 of the Constitution is
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to proclaim the supreme legal force of the Constitution and to characterise its
norms as having direct effect. Given the above, the verification of any norms
or actions on their compliance with human rights is carried out by their
comparative analysis with the provisions of the Constitution, and the direct
effect of constitutional norms is the basis of the most accessible to citizens
judicial protection of their violated rights [1]. Today, courts at various levels
actively apply the rule of law in practice. In this regard, it is important to
refer to the European Court of Human Rights (ECtHR) case law and national
case law.

The analysis of the CAS of Ukraine shows that the principle of the rule of
law is a set of guidelines and requirements for administrative proceedings.
The European Court of Human Rights formulated these rules and
requirements, including the principle of access to justice, legality, legal
certainty, prohibition of arbitrariness, respect for human rights, non-
discrimination and equality before the law and the courts etc. As J. Melnyk-
Tomenko rightly points out, the principle of the rule of law is not limited to
the above requirements and characteristics the European Court of Human
Rights in resolving specific cases (including is Ukraine) systematically
enriches its importance with new permanent features and conditions of
compliance [2, c. 88; 3, c. 238].

Thus, in the decision of the European Court of Human Rights in Shchokin
v. Ukraine on 3 October 2013, the principle of the rule of law was considered
in the context of the quality of legislation that proportionally affects the state
of human and civil rights and freedoms. The decision states that the rule of
law, one of the fundamental principles of a democratic society, is inherent in
all articles of the Convention (art. 50); how national legislation is interpreted
and applied must correspond to the «quality of the law», requiring it to be
accessible to interested parties, clear and predictable in its application
(paragraph 51); the lack of the necessary clarity and precision in national law,
which provided for different interpretations..., violates the “quality of law”
requirement of the Convention and does not provide adequate protection
against arbitrary interference by public authorities with the applicant’s
property rights (para. 56) [4].

Paragraph 55 of the judgment of the European Court of Human Rights in
Class and Others v. Germany of 6 September 1978 states that the rule of law
implies, among other things, that interference by the executive in human
rights must be subject to effective supervision which the judiciary should
provide. At the very least, judicial oversight should best ensure
independence, impartiality and due process. The Court considers that in an
area that provides, in some cases, such great opportunities for abuse that
could have detrimental consequences for a democratic society as a whole, in
principle, it is appropriate to entrust the supervisory function to judges
(paragraph 56 § 2). The same thesis is stated in the decision in the case of
Volokh v. Ukraine. In Brown and Others v. The United Kingdom and Altai
v. Turkey, the Court noted that, by the rule of law, judicial review of the
government is one of the fundamental principles of a democratic society [5].
Thus, the European Court of Human Rights, considering cases and applying
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the principle of the rule of law, pays significant attention to control to express
the principle under study. The rule of law, democracy and human rights are
the elements that laid the foundation for the Council of Europe and are now
effectively defended, including the rights and freedoms of many people,
through the European Court of Human Rights.

It should be noted that the principle of the rule of law is one of the most
frequently mentioned legal phenomena in the practice of the Constitutional
Court of Ukraine. Thus, in the decision of November 2 Ne 15 — rp / 2004 in the
case of a milder sentence imposed by the court, it was emphasised that the
rule of law is the rule of law in society. The rule of law requires the state to
implement it in law-making and law enforcement activities, in particular in
laws, which in their content should be permeated primarily by the ideas of
social justice, freedom, equality, etc. [6]. In the decision of March 2, 2015
Ne 213 — VIII, it is determined that, given the content of Art. 8 of the
Constitution of Ukraine, developing the practice of the Constitutional Court of
Ukraine, the rule of law should be understood, in particular, as a mechanism
to ensure control over the use of state power and protect people from
arbitrary actions of state power. The rule of law as a normative ideal and as
a universal and integral principle of law must be considered, including in
the context of its fundamental components, such as the principle of legality,
the principle of separation of powers, the principle of people’s sovereignty,
the principle of democracy, the principle of legal certainty [7]. Therefore, the
principle of the rule of law is the primary system-forming phenomenon that
unites the fundamental principles according to which the modern rule of law
must function.

As for the activities of the Supreme Court and other courts of the judiciary
in Ukraine, the following example should be given. The Supreme Court ruling
of May 16, 2018, contains a legal position on the protection of bona fide
mortgagees: “Good faith (paragraph 6 of Article 3 of the Civil Code)
is a certain standard of conduct characterised by honesty, openness and
respect for the interests of the other party The bank, as a bona fide
mortgagee, who relied on the data of the register of real estate rights, that
PERSON_9 was the sole owner of a residential building, and therefore entered
into a mortgage agreement. In such a situation, the refusal to satisfy the claim
for foreclosure on the mortgage is contrary to the protection of the interests
of a bona fide mortgagee» [8; 9]. Therefore, in the given legal position of the
court, good faith is considered an element of the principle of the rule of law.

The rule of law is a dynamic phenomenon modified under the influence of
new social ideas. At the same time, legal standards in human rights and
freedoms are being updated. International and national courts significantly
contribute in this direction, applying the rule of law. The rule of law is an
interaction model between society and the state.

Thus, summing up, it should be noted the following. The principle of the
rule of law is the fundamental basis of the legal (in particular, judicial)
process in any democratic state, according to which the courts assume that
law is «above» the law and thus the state is «bound» by law, state power is
limited exclusively by law; man is the highest social value. According to the
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analysis of the decisions of the European Court of Human Rights, the
Constitutional Court of Ukraine and the Supreme Court, judges are currently
actively applying the principle of the rule of law in practice. It is essential that
more and more often in national practice, it is not just a formal reference to
this principle but a detailed analysis of the case due to its various
requirements. Promising areas for theory and practice in ensuring the rule of
law are developing mechanisms to improve the quality of laws, raising the
level of professional and public legal awareness, further active development
of civil society in Ukraine, etc. Since the rule of law contains cultural, ethical,
political, and legal aspects, a separate complex area to ensure the quality of
the rule of law in the judiciary is the further implementation of judicial
reform, one of the fundamental principles which should be the formation of
the judiciary exclusively from professional, independent, highly moral in the
field of law.
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BAJIB)KHK IPEHA AHATOJIIIBHA

HauioHaabHull yHigepcumem «00ecbka HpUuouvHa akaoemis»,
douenm kagedpu 3azabHoOi meopii npaga ma depacasu,
KaHOudam rpuouvHUX HayK, 0oueHm, 00OKmopaHmxa

XPHUCTHUAHCHKE CTABJIEHHS 10 BIMHUA

IlepxBa cTOMTTIMHU 6yJia IPOBICHUKOM MUpY. I B IiboMy ii Besmue3Ha
3aciayra. B comioKy/bTypHIM MaTpHUIli cy4yacHUX BiliH Ta BiMICBKOBHX KOH®-
JIKTIB BaKJIMBe MicCIle IIOCiflae peJiiriiHa cksajgoBa. HeobxigHo 3HaTH
I'eHe3y IIOIJIAIB Ha BiliHY, 60 JOCHUTH YacTO BUJIYYEeHi 3 iCTOPUYHOTO KOH-
TeKCTY peJIrifiHi BipyBaHHS Ta ysBJIEHHS BUKOPHUCTOBYIOTHCS SK IIificTaBa
[T CydaCHUX IOJIITUYHUX i BiICBKOBUX JOKTPHH, TOOTO iIHTEPIIPETYIOTHCA
B HaWbOLIbII BUTITHOMY CMUCJL 3 TOYKHU 30pPY i/Ie0JIOTIUHUX Ifijled MeBHUX
pyxis [1].

V Cesatomy IlucbMi TeMa BiliHI HaMuacrimie 3ycTpidaeTbed y CTapomy
3amoBiTi, i € cJI0Ba SIKi ICHO BKa3yIOTh, 1110 BOT IIifTPUMYy€E THX, XTO BUXOJUTH
Ha 60poThOy 3 BOporoM. «KoJi TH BHUH/IEIl Ha BiliHy IIPOTH TBOT'O BOpPOra Ta
mo6auuIli KoHel Ta KOJIiCHUIL, i 6isb111e Hapoy Hi>K B Tebe, He 6uiics iX, 60
Tocozik i3 T060I0, TBiMt Bor SKUi BUBIB Tebe 3 3eMJIi €ETUIleTChKOI...[0CIOb,
Bor Bai, i/ie 3 BaMH, 11[06 6UTHCS 3a BaC 3 BOPOraMHy BalllMH Ta BPSTyBaTH
Bac» (Brop. 20, 1-4).

Bi6u1ig 3ar1eBHsE, 1110 BOT «p0o3B’sbKe IIPobJIeMH, [0 TOPKAKTHCS MOTYTHIX
JlaJIeKUX Hapo/iB. BOHU IIepeKyTh Medi Ha JieMellli, a CIIUCH Ha cepiy. He
ImigiiMe Meda Hapoj Ha Hapof, i6iablle He OyAyThb YYUTHCS BOKBATH»
(Muxes 4:3). V bi6Jii roBopUThCs, 110 IIif IpaBaiHHIM Bosxkoro IJapcTBa He
OyZle Jepr>KaB, IKi 3MararThCs 3a BJIACHI iHTepecH, He Oyjie HeClIpaBe/IlBO-
CTi, IIPOTH $SKOI IIOBCTAIOTh JIIOAH, Ta YIlepe[pKeHb, SIKI IIPU3BOJATH M0
eTHIYHUX IT0/IIeHb. ToMy BiltHM npunuHATHCI» (Icai 11:9).

IIpaBocyaBHA Ta KaTOJIHI[bKA I1ePKBHU MiATPHUMYIOTH ifiel cIipaBeIMBOI
BIMHM Ky MO’KHA PO3IIOYATH TIIBKHU JJI1 3aXUCTy CBOEI OATHKIBITWHU Bif
HanaJHUKIB, YaCTUHA IIPOTECTAHTCHKUX IIePKOB He IMiATPHUMYe Takoi ifel
1 CTOATH Ha 3acafax manudisMy Ta aHTUMUIITapHU3MY.

Imel XpUCTUAHCHKOI OKTPUHU CIIpaBe/JINBOI BifHU € B MI>KHApPOJHOMY
IIpaBi Ta JIAIJIM B OCHOBY HAayKOBOI Teopii. XpHUCTHUSHCTBO HaMaraeTbCs
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