CEKLI 6.

AKTYAADBHI ITPOBAEMI
MDKHAPOAHOI'O ITPABA

BEXPY3 XAIIIMATYIIVIA

HauuonanbHbiit yHuBepcuTeT «Onecckasi IopuanYecKast akaaeMus»,
JIOKTOP IOpUIMYECKMX HayK, Mpodeccop, 3aBeayolmii kadeapoi
MEXIYHApOJHOTO MpaBa ¥ MEXAYHAPOAHBIX OTHOLUEHUN

MEXJIYHAPOJHOE ITPABO
N BHYTPUTOCYIAPCTBEHHOE ITPABO AGTAHUCTAHA:
ITPOBJIEMA COOTHOHNIEHUA

HccnenoBanue mpoOaeMbl COOTHOIIEHMST MEXIYHAPOIHOIO M BHYTPUTO-
CYJIapCTBEHHOIO MpaBa B YCJIOBHUSX [N00ATU3UPYIOLIErO0 MUPA OCTAETCSl O[-
HOM W3 aKTyaJIbHBIX, M BMECTE€ C TeM CJIOXHBIX IMPOOJEM COBPEMEHHOM
opuanueckoir Hayku. JIltoboe HallMOHaJIbHOE TOCYyIapCTBO B COBPEMEHHBIX
YCJIOBUSIX CTPOUT caMbie pPa3HOOOpa3Hbie B3aMMOOTHOILIEHUSI C JIPYTUMM
TroCy/lapCTBaMU Y MEXIYHApOAHbIMU opraHuzauusiMu. CoBpeMeHHbIE TTOJIM-
TUYECKHE COLMAIbHO-9KOHOMUYECKNE OTHOIIEHUS TPeOYyIoT (popMUpOBaHUS
HaunboJsee B3aMMOBBITOHOTO B3aMMOIEHCTBHMSI.

AdraHucTaH Kak CyBEpeHHOE IoCyAapCTBO HE MOXET CTOSITb B CTOPOHE
OT NAHHBIX MHTEHCHMBHBIX TpoleccoB. Kak rocymapctBo, KoTopoe Ha Ipo-
TSDKEHUM JJTUTETBHOTO TepuoJa BPeMEHM, OCOOEHHO TOCAEAHUX IeCITHIe-
TUH OKa3ajloch B 3MULEHTPE TEOMOJUTUYECKUX KOHMIMKTOB CTPEMUTHCS
OCTaBaTbCsl AKTMBHBIM CYyOBEKTOM MEXIYHApOJHO-TIPABOBBIX OTHOIIEHUIA.
[1aBHOI 1IeIbI0 apraHCKOTO TOCYAapCTBa MO-TIPEXKHEMY SIBJIICTCS TpeKpa-
1IEHUs] BOGHHOro KOH(JIMKTa B CTpaHE C MOMOIIbIO CPEACTB BHYTPU roCy-
JlapCTBa, a TakXe TOCPEACTBOM MEXIYHapOJAHO-MPABOBbIX WHCTPYMEHTA-
puii, TaK KaK adraHCKUil KOH(IUKT C caMOro €ro Hauaja, 1Mo CYTH, SIBJISI-
€TCSl MEXIYHAPOIHBIM.

ITpobGaeMa COOTHOIIEHUSI MEXIYHAPOAHOTO M BHYTPUIOCYAAPCTBEHHOTO
npaBa AdraHucTaHa He TOJIydWUJia TIPSIMOTO OTPake€HWsI B KOHCTUTYLIMMU,
OITHAKO TOJKOBaHWE 3aKOHOMATEIbCTBA, B TOM uucie KoHcTuTymmum maer
HaM HEKOTOpble MosicHeHUsl. OTCYTCTBYeT KOHCTUTYLIMOHHAs HOpMa, CO-
IJIACHO KOTOPOW MEXIyHapOIHO-TIPaBOBbIE JOKYMEHTBI, K KOTOPBIM MPUCO-
enuHsieTcs: AdraHucrtaH, aBTOMaTMYEeCKU BKJIIOYAIOTCS BO BHYTpEHHee 3a-
KoHomaTenbcTBO Adranucrana. Bmecre ¢ rem cr. 7 KoHcTutyunu AdraHu-
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CTaHa, IJIACUT, YTO «IOCYAapCTBO 00s13aHO cobonath YcraB OOH, mexmy-
HapoIHbIE TOTOBOPbl 1 KOHBEHIUU, TTOANMCaHHbIe A(GraHUCTaHOM, a TaKXe
nosnoxeHust BceoOieit nexnmapamuu npaB yenoBeka. Ct. 64 KoHcTutynus
AdraHucrana, ompeaesionias IIpaBa U 00s13aHHOCTU IIpe3uIeHTa, 3aKpern-
JISIeT TIOJIOXKEeHUE, COIJIaCHO KOTOPOMY MPE3UIEHT BIIpaBe BBIMYCKATh «BEPHU-
TeJbHbIE TPAMOTHI IS 3aKJIIOYEHUS] JBYCTOPOHHUX UM MEXIYHAPOAHBIX CO-
[JIAlIEHU B COOTBETCTBUM C TOJIOXKEHMSIMU 3aKOHa». B cooTBeTcTBMU C
3aKOHOM O MeXAYHapOIHBIX AoroBopax AdranucraHa 1989 r. mpesuneHT u
MMHUCTP WHOCTPAHHBIX A€, JMOO CIelraJbHO YIMOJHOMOYEHHBIE Ha 3TO
JIMIIA MOTYT 3aKJIoyaTh W TMOAMNMCATh MEXIyHapoAaHble TOrOBOpa M corJa-
meHuss. OmHAKO CYIIECTBYET DPsii BOIIPOCOB MEXIYHAPOIHO-IPABOBOTO Xa-
pakTepa, MO KOTOpPbIM Tojbko [Ipe3uneHT cTpaHbl YIOJHOMOYEH MPUHU-
MaThb pelleHus], TaKue Kak, MOAIMUCHIBATh TOroBOpa O MUpE W 3aBepIeHUN
BOIHBI, O reorpaduyecKux TpaHUIIAX, IPYXKOe U COTPpYTHUYECTBE, MpPUMeE-
HEHUU CWJIbl, CO3NAHUN MEXIYHAPOAHBIX OpPTaHU3allMiA U TIPABOBOM CTaTyce
rpaxnaH u Ip.

B cootBercTBUM ¢ KoHcTuTylmel, a Takke 3aKOHOM O MEXIyHapOIHBIX
noroBopax Adranucrada 1989 r., MexxayHapoaHbIii JOTOBOP, MOANMUCAHHBIN
AdraHucraHoM 10JXKeH ObITh HampaBieH B HalmoHanbHYy0 accaMOiiero Jist
patuduKaiu, yTodbl OH BCTYNUI B 3aKOHHY10 cuiy. Ct. 90 KoHcTuTtynuu
Adranucrana omnpenesstss mojaHoMounss HalmoHanbHOM accamOiien, yKa3bl-
BaeT, YTO OHAa MMeEET IpaBO paTUdUKALMU MEXITYHAPOJIHBIX TOTOBOPOB U
coralleHuii, aHHyJIMpOBaHWEe B HMX WwieHcTBa AcdraHucraHa. B coorBer-
ctBuu cT. 97 KoHctutyumu, HauuoHanbHas accamOiiest yaessieT MpUopu-
TETHO€ BHUMaHWE MEXIYyHApOIHBbIM JOroOBOpaM, HaMpaBJICHHBIM TpaBU-
TEJIbCTBOM, TPeOyIolieé CPOUHOTO PACCMOTPEHUS Y TIPUHSTUS PELLIeHUS.

B KoHctuTyumn BriepBble YIOMMHAIOTCS MPUHIUIIBI U HOPMBI MEXIY-
HapOIHOIO TMpaBa B IpeamOyJse, Tae 3aKperuisieTcsl MoJOXEeHUe O TOM, UYTO
«Mbl, Hapoa Adranucrana:... Cobmonast YcraB OOH u yBaxas BceoOiiryto
JeKJapalyio MpaB 4YeJIoBeKa... MPUHSUIM 3Ty KOHCTUTYIIMIO B COOTBETCTBUU
C WCTOPUYECKUMM, KYJBTYPHBIMU U COLMAJbHBIMU TPeOOBAaHUSMU BIIOXU,
yepe3 HallMX M30paHHBIX npeacTaBuTeneit Bo Beceadranckom Cosere (Jloiist
Jxupra)».

CorjacHO JaHHOM KOHCTUTYLUMOHHON HOpMe, adraHCKOe rocyaapcTBO
OT MMeHM Hapoja AdraHucTaHa MPUHSUIO Ha ce0s 00s3aTelIbCTBO OBITH
CBSI3aHHBIM TOJIOXeHusaMU YcTtaBa Opranuzauuu O0bearHeHHBIX Hamumit u
Bceobuieit [Jexiapanuu mpaB uyejioBeka. MHTepnperanusi TaHHONH HOPMBI
JIaeT HaM BO3MOXHOCTb CUMTATh JaHHbIE MEXTYHapOIHO-TIPABOBbIE HOPMBbI
YacThlO BHYTPEHHETO 3aKOHO/AATeNbcTBa A(raHucraHa.

KoHctutynust AdpranvucraHa Takxke He coaepXarh rnepedyeHb UCTOYHUKOB
npaBa AdraHucrana, xoTs aHanmu3 cT. 7 KoHcTtutynum (rocygapcTtBo o0si3a-
Ho cobmogaTth ycraB OOH, mexnyHapoaHbie 1OrOBOPHI 1 KOHBEHLIMU, IO -
nucaHHble AdraHUCTaHOM, a Takxe MoJioxXeHus1 BceoOuueit nexiapanuu
MpaB 4esoBeKa) MO3BOJSIET CleJaTh BBIBOA O TOM, UTO MEXAYHAPOAHOE
MpaBo BCTYIAaeT B KayeCTBe MCTOYHMKA HAIIMOHAJILHOTO IMpaBa AdraHucra-
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Ha. Bmecte ¢ TeM cT. 162 KOHCTUTYLIMY, TIOSICHSIONIE TO 0OCTOSITENBLCTBO,
YTO «II0CJI€ BCTYIJICHUS B 3aKOHHYIO CWJIY 3aKOHBI 1 ITOCTAHOBJICHUS, IIPO-
TUBOpEYAIE MOJIOXEHUSIM 3TOi KOHCTUTYLIMU, IBISIOTCSI HEAECTBUTEIb-
HBIMU».

Takum obpa3oM, aHaIU3 3aKOHOJATeIbCTBa AdraHucraHa, a Takxke Ipa-
BOBOIl MpPaKTUKU, AaeT BO3MOXKHOCTb IPUMTU K BBIBOAY O TOM, 4To Adpra-
HUcTaH, coomonasi, YcraB OOH, mexnmyHapogHble 10roBopa, MeXIyHapo/l-
HBIe KOHBEHLINHU, ITOANMcaHHbIe AdraHucraHoM, 1 BceoOinyio mexiapammio
npaB 4ejoBeKa, MPU3HAET JAHHBIE MEXIYHAPOAHO-IIPABOBBIE JOKYMEHThI
00s13aTeJIbHBIM [UIS1 TIPUMEHEHUSI, a JJISI UX BCTYIUICHMSI B 3aKOHHYIO CUILY,
KaK ¥ CYyIIECTBYIOIAas MpPaKTHKa B IPYruX CTpaHaX, TpeOyeT paTu(UKaIuio
MEXIYHAPOIHBLIX JOTOBOPOB, MEXIYHAPOMHBIX COINIAIICHWN M MEXIyHa-
pPOOHBIX KOHBEHLIMI, IIoANMMcaHHBIX AdranucraHoMm, HauumoHanpHOI
accamoJei.

AHJIPEUYEHKO CBITIAHA CEPI'TIBHA

HauionanbHuii yHiBepcuteT «Onecbka I0pUIuYHa akaaeMis»,
npodecop Kadeapu MixkHapOAHOTO MpaBa Ta MiXKHAPOAHUX BiTHOCHH,
JIOKTOP IOPUANYHUX HAYK, JOLIEHT

IMPUHIIAII HEITPUITYCTUMOCTI IIOCUJIAHHSA
HA TTOCAJOBE CTAHOBUILIE OCOBUA
B MIZKHAPOLHOMY KPUMIHAJIBHOMY ITPABI

Y Hexnapauii I'enepanbHoi Acam6nei OOH Binm 9 rpymHs 1981 poky
«[Ipo 3anoGiraHHs sAepHOi KatacTpodu» MPOTOJOUIYEThCS, 1O «... AepxkKa-
BHUM Jisl4aM ... sIKi CKOIOIOTb 3JI0UMHU TIPOTH JIIOJACTBA ... HIKOJU HE Oyne
Hi BUIpaBIaHHS, Hi IpolueHHs». [locamoBe cTraHOBHILE OCOOM B SKOCTI
IJ1aBU JepKaBu a0O0 BiANOBiIaJbHOIO YMHOBHUKA TITHE IMiIBUILEHY KPUMi-
HaJIbHY BilIOBiZAJIbHICTh Y pa3i BUMHEHHs [ii, 3a00pOHEHOI MiKHAapOIHUM
KpPUMiHAJbHUM TTPaBOM.

Bunaerbcsi oueBuaHMM (hakTOM, 1110 OaraTo 3J0YMHIB 3 MiKHApOIHOTO
KpMMiHAJbHOTO MpaBa (30KpeMa, 3JI0YMHU MPOTU MUPY i OE3IeKM JIIOACTBA)
€ pe3yJbTaTOM JEpP>XaBHOI IOJITUKM IPaBISTYMX Kid — IS LbOTO JOCUTH
gragaty icropuuHi noaii XX cr. (Hauucrcbkuit pexxum B HiMeuuuHi, npas-
ninHg [Ton IMora B Kam6Goaxi, moaii Ha Teputopii KonuiHboi KOrocnasii Ta
in.). Ilo Bcili BUAMMOCTI, TIpU3HAYSHHS IIPUHIINAITY HEIIPUITYCTUMOCTI ITOCH-
JIAHHSI Ha II0CAOBE CTAaHOBMIIE OCOOM IIOJISITAa€ B peailallii HeBiZBOPOTHO-
CTi MOKapaHHs TUX OCi0, SIKUX MOXHa Ha3BaTU «TOJJOBHUMW» BUHYBATLSIMU
UX 3JI0YMHIB [1].
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