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acucmenm Kagheopu cy0os8ux, npasooOXopPOHHUX OP2aHie ma a08oOKamypu

PE®OPMYBAHHSI IIPABOCYUISI B YKPATHI KPI3b ITPU3MY
MPABOBHUX MO3ULIIA €BPONENCHKOIO CY1Y 3 IPAB JIOJUHU

B yMoOBax cbOroJieHHS CIiJI KOHCTAaTyBaTH OCOOJIMBHI 1HTEpEC A0 NHUTAHb
pedopmu mpaBocynisi, 3a pe3yiJbTaTaMU SIKOi MOKJIMBO HAJaTHU OIIHKY JWHAMIKH
JIEMOKPAaTUYHHUX NIEPETBOPEHb B YKpaiHi.

Po3BuTOK cynoBoi Biaju, 0e33anepevHo, B MOBHIN Mipi 3aJI€KUTh BiJl peasizailii
MDKHAPOJIHUX CTaHJApTIB y cdepl MpaBOCy /s, NUISIXOM Y3TOKEHHS HAIllOHAIBHOTO
3aKOHO/ABCTBA 3 3araJiIbHOBU3HAHMMH HOpMaM Ta MPHUHIUIAMH MIDKHAPOIHOTO
npasa.

Pedopmariiini nporecu B YKpaiHi BapTo po3MsiaTé Kpi3b MPU3MY BIUIMBY Ha
pedopMyBaHHS BITYM3HIHOT CyZI0BOI cucTeMu KOHBEHIIIi PO 3aXUCT MpaB JIOJUHU 1
OCHOBOITOJIOHUX CBOOOJ Y CBITJII TIIyMa4yeHHs 11 HOpM €BPONEHCHKUM CYIOM 3 TIpaB
JHOJIUHHU.

SxicHUM 3MiHAM y MeXaHi3Ml peajizailii CyJO0BOi BJIaJHd CTAJO FOPUCIUKIIIT
€BpOMNENChKOro Cyqy 3 TMpaB JIIOJUHU Ta MOro MNPEUeACHTHOI MPaKTHKH, SK
MEXaHI13My MiITPUMaHHS MI>KHAPOJAHUX CTaHJIAPTIB B HAI[IOHAJIbLHOMY 3aKOHOJABCTBI.
Ake, caMe 3a JIONOMOIOI0 pillleHb €BPOIEHCHKOrO CyAy 3 IpaB JIIOJUHU JIETKO
OI[IHUTU TO3WTHUBHI Ta HETaTMBHI aCHEKTH OpraHi3aiii CyJAOBOI BJIaJiU, BIJTHAUTH
NPUYMHHO-HACTIAKOBI 3B’SI3KM Y PO3BUTKY CyAOBOi pedopmu, Ta BUPOOUTH

edeKTHBHI MeXaHI3MH 3a0€3MeUeHHS TTpaBa Ha HAJIC)KHUN CyIOBHM 3aXHCT.



KonBeH11is po 3aXUCT MpaB JIOJAUHU 1 OCHOBOIIOJIOKHHUX ¢B0OO Ta [IpoTokomu
710 HEl € YaCTUHOIO HAaIllOHAJILHOTO 3aKOHOJABCTBA Y KpaiHH, BIAMOBITHO A0 CTATTI 9
Konctutymii Ykpainu, sik Y4MHHUNA MDKHApPOJIHUM JOTOBIp, 3rojla Ha 00OB’SI3KOBICTH
skoro HagaHa BepxoBHorw Panmoro Vkpainu. Patudikaris Konseniii BigOymacs Ha
nifcrasi 3akony Ykpainu Ne 475/97-BP Bin 17.07.1997 p.

VY crarti 6 KoHBeHIlii nmpo 3aXHCT MpaB JIOJUHU Ta OCHOBOMOJOKHUX CBOOO/I
3a3HAUCHO, 10 «KOXXKEH Ma€ IMpaBO Ha CIpaBeAJIUBUN 1 MyOIIYHUNA PO3IIIAN HOTro
CIpaBU YINPOJOBXK PO3YMHOTO CTPOKY HE3aJeKHUM 1 OE3CTOPOHHIM CYAOM,
BCTAHOBJIEHUM 3aKOHOM, SIKMIl BHUpPIIIUTH CIHIp I[IOAO HOro mpaB Ta OOOB'S3KIB
LIMBUIBHOTO XapakTepy ab0 BCTaHOBUTH OOIPYHTOBAHICTh OYIb-SKOTO BHCYHYTOI'O
IPOTH HBOI'O KPUMIHAIBHOTO OOBHHYBaueHHA. CynoBe pIIIEHHS HPOTOJIOUIYETHCS
my0JIIYHO, ajie Tpeca 1 myOIika MOXyTh OyTH HE JIOMYIIEH] B 3aJ1 3aCilaHb MPOTITOM
YCbOI'O CYJOBOTO pO3MUIALy ab0 MOro 4acTWHH B IHTEpPECax Mopali, IPOMaJChKOro
HNOPSAAKY YM HAllOHAJIBbHOI O€3MeKH B JEMOKPAaTUYHOMY CYCHIIbCTBI, SIKIIO TOTO
BUMAaraloTh 1HTEPECH HEMOBHOJITHIX a00 3aXUCT MPUBATHOTO >KUTTS CTOpPiH, abo —
TIEI0 MIPOIO, 110 BHU3HAHA CYJOM CYBOPO HEOOXIJHOIO, — KOJH 3a OCOOJUBUX
00CTaBWH MyOJIYHICTh PO3MJISIAY MOYXKE 3alIKOJUTH 1IHTEpEeCcaM MPaBOCY IS .

AHaT3yl0un TOJOKEHHSI BKa3aHOi CTaTTi, MOXKHAa CTBEP/KYBaTH, IO BOHA
BU3HAYA€ «MIHIMAJbHI CTaHAApPTH TNPABOCYAs» Ta Tiependadyac BUMOTH O
HaIlIOHAJIBHOI CY/I0BOi CUCTEMU: HE3aJIekKHICTh, O€3CTOPOHHICTh, €(heKTUBHICTh CYIY,
dbopmyBaHHS Cyy BIAMOBIAHO 70 3aKOHY[1].

o npuknany, pimenHs y cnpasi «I’epcak npoTtu benbrii» Mano BU3HAYAIbHUI
BIIMB Ha (¢opmyBaHHs yciei npaktuku €CIUI y uiid cdepi, ockinbku B HhOMY Cyn
BIIEPIIIC PO3MEKYBAB Cy0’ €KTUBHHM Ta 00’ €KTUBHUI MIIXOIU 10 O€3CTOPOHHOCTI, Ta
BKa3aB Ha MOXJIMBICTh ii MEpPEBIPKM pI3HUMHU crocodaMu. Bapro 3a3Hauutu, 110
nepmmii ab3ar; nyHkty 30 «He muBmsiunch Ha Te, 1m0 OE3CTOPOHHICTH 3a3BHYaAl
O3HAYa€ BIJICYTHICTh YMEPEHKEHHS YU CXWJIBHOCTI, il BIJCYTHICTh YH, HaBIAKH,

HasIBHICTh MOK€ OYyTH MepeBipeHa PI3HMMH CIOCOO0aMH BIAMOBIAHO 1O MYyHKTY |



crarti 6 KonBeHmii. Y naHOMy KOHTEKCTI MOXKHa IMPOBECTU PO3MEKYBAHHS MIK
Cy0’€KTMBHHUM MIIX0JI0M, 110 Bi10Opaxae 0COOMCTI EpEeKOHAHHS KOHKPETHOTO CY T
3 KOHKPETHOI CIIpaBH, 1 00’€KTUBHUM ITIIXOJ0M, SIKUH BU3HAYa€, 4u OYyJW JIOCTaTHI
rapanTii, 100 BHUKIIOUUTH OyIb-KHM CYMHIB 3 LIbOTO MPUBOAY», CTaB IIUPOKO
[IMUTOBAHUM 1 JaB MiJICTaBU JJIS TIOJAJBIIOTO0 PO3BUTKY MPUHILHUITY HE3aJIEKHOCTI Ta
6e3cTtopoHHOCTI cyay B npaktuii €CILIL.

Hanaroun TioymauenHns Hopmam KoOHBEHINT B KOHTEKCTI OOCTaBHH KOHKPETHOI
crpaBu, €BpOINEUChKU cya MOAU(IKYE 3MICT ICHYIOUHUX TapaHTiil MpaB JIIOJAUHHU, 1110
MOXE€ CIPUYMHUTU HEOOXIJHICTh BHECEHHS 3MIH [0 3aKOHOAABCTBA Ha
HaIllOHAJIBbHOMY pIBHI, 3 METOK YCYHEHHS MPUYHMH NOPYIICHHS MpaB JIIOJAUHU Y
nepxkapi. Came Tomy pitmeHHs: €ECIJI € ynHHUKOM, KUl Ha JepKaBHOMY pPiBHI Mae
CYTT€BHI BIUIMB HA HOPMOTBOPYICTH Yy c(epi 3aXUCTy MpaB 1 CBOOO JIFOJUHHU, a OTHKE,

1y cepi mpaBocyas.

Cnucok euxkopucmanoi aimepamypu:
1. KonBeHlI1isi mpo 3aXUCT MpaB JIOJUHU Ta OCHOBOIOJOXHUX CBO00A // YpsigoBuit
kyp’ep. — 2010. — Ne 215
2. «Il’epcax npomu benveiiy (Piersack v. Belgium), 3asBa Ne 8692/79, pimenns Bix 1

»koBTHs 1982 p., m. 30.



