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MPOBJIEMHI IMTAHHA 3ACTOCYBAHHS CTATTI 436-1 KK YKPAITHU

Ha ocHOBiI aHamizy BITYM3HSHHUX JOCTiIKE€Hb, HOPMATHBHO-TIPABOBUX aKTIB Ta IHIIOL
JiTepaTypu BH3HaudeH1 ocoOimuBocTi 3acTocyBaHHs crtatTi 436-1 KK VYkpainm «BuroromneHss,
MOIIMPEHHS] KOMYHICTMYHOI, HAaIMCTCbKOI CHMBOJIIKM Ta TIpoONaraHga KOMYHICTHYHOTO Ta
HaIllOHAJI-COLIAIICTUYHOTO  (HAIMCTCHKOTO) TOTATITAPHUX PEXKHUMIB», 10  BiIOOPAKAIOTH
HaI[IOHAJIbHI BIACTHBOCTI 3aKOHOJABCTBA YKPAiHCHKOI Jep>KaBU Ta MpParHEHHS 3aKOHOJABIIS
TPUMATHUCS Y PYCII1 3aKOHOJJABYUX €BPOIHTETPAIIHUX TCH ICHIIIH.

Knwuosi cnosa: kpuminanvhie npago, KOMyHICMUYHA, HAYUCMCbKA CUMBONIKA, NPONa2aHod,
NOKAPAHHSL.

Based on the analysis of domestic studies, regulatory legal acts and other literature, the
specific features of the application of Article 436-1 of the Criminal Code of Ukraine “Production,
dissemination of communist, Nazi symbols and propaganda of communist and national socialist
(Nazi) totalitarian regimes” are determined, reflecting the national properties of the legislation of
the Ukrainian state and the desire of the legislator to stay in line with the legislative European
integration trends.

Keywords: criminal law, communist, Nazi symbols, propaganda, punishment.

Ha ocHoBe aHann3a 0T€4ECTBEHHBIX MCCIEA0BAaHUM, HOPMAaTUBHO-TIPABOBBIX aKTOB U JIPYTOU
JUTEpaTyphl orpeienenbl ocobeHHoCcTH nmpuMeHeHust ctatbu 436-1 YK Ykpaunsl «M3roroBnenue,
pacnpocTpaHeHHe KOMMYHHCTHYECKOIA, HAIUCTCKOM CUMBOJIUKH u npornarasja
KOMMYHHMCTHYECKOTO M HAllMOHAJI-COLUATMCTUYECKOTO (HALMCTCKOT0) TOTAIUTAPHBIX PEKUMOBY,
OTpaXarolllie HalMOHaJbHbIE CBOMCTBA 3aKOHOAATENHCTBA YKPAMHCKOTO TOCydapcTBa U
CTpPEMJIEHME 3aKOHOJATENs] JEp)KaTbCsi B pycle 3aKOHOAATEIbHBIX EBPOMHTErPAL[MOHHBIX
TEHIICHIIUHN.

Kniouesvie cnoea: yz2on06Hoe npaso, KOMMYHUCMUYECKAS, HAYUCMCKAA CUMBONUKA,
nponazanoa, Hakazavue.

Beryn.  BukopuctaHHs ~ CUMBOJIIKM ~ KOMYHICTUYHOTO  Ta  HalllOHAJ-
COINIAJIICTUYHOTO (HALIMCTCHKOT0) TOTAJITApPHUX PEXHUMIB Ta iXHS MporaraHja
3a00pOHEHI 3aKOHOJABCTBOM YKpaiHU Ta TATHYTH 3a COOOK HEraTHBHI HACIHIJIKH.
Hampuknan, 3axon «IIpo npykoBani 3aco0u macoBoi iHpopMmairii (ipecy) B YKpaiHi»
BIIHOCUTH TIPOMAraHay BKa3aHUX PEXUMIB JIO0 3JIOBKUBAHHS CBOOOJIOIO0 JisSITLHOCTI
npykoBaaux 3MI, a gepkaBHa peectpartis napykoBaHoro 3MI, Ha3zBa SIKOro MICTHUTH
CUMBOJIIKY KOMYHICTUYHOTO Ta/a00 HaIllOHAI-COLIAIICTUYHOTO (HAIIMCTCHKOTO)
TOTAJITApHUX PEKUMIB, 3a00poHeHa [1]. AHanoriyHa 3a00poHa BCTaHOBJIEHA 1 JJIs
PO3IOBCIO/IKEHHSI ayA10BI3yaJIbHUX TBOPIB MOBHMKaMHM 3a 3akoH «IIpo TenebadyeHHs
1 pajiioMOBIICHHS » [2].

Bukiaaa ocHoBHOro wmarepiaay. 3rigHo 3 3akoHoMm «lIpo 3acymxeHHs
KOMYHICTUYHOTO Ta HAIIOHAJ-COIAICTUYHOTO (HAIIUCTCHKOTO) TOTAJITapHUX
pexumMiB B YKpaiHi Ta 3a00poHYy TMpomaraHad IXHbOI CHMBOJIKW» [3]
BCTAHOBITIOETHCS, sika came i1Hdopmarllis BiAHOCUTBCS a0 3aboponeHoi. Crarrs 1
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bOro  3aKoHy, 3a00pOHsS€ TpOIMaraHay KOMYHICTUYHOTO Ta  HaIllOHAJ-
COIIAJIICTUYHOTO (HAIIUCTCHKOTO) TOTAJTITAPHUX PEKUMIB, KA MICTUTh YMOBHO TPH
IPYIU JH:

nyOniyHe 3amepedeHHsi, 3okpema uepe3 3MI, 3moumHHOrO Xapakrepy
KOMYHICTUYHOTO ToTanitapHoro pexumy 1917-1991 pokiB B YkpaiHi, HalioHai-
COLIATIICTUYHOTO (HALMCTCHKOI0) TOTAIITAPHOTO PEKUMY,

nomupeHHs iHpopMallii, CIpsSIMOBaHOI Ha BUIIPABAAHHS 3JI0YMHHOTO XapakTepy
KOMYHICTUYHOTO,  HAI[IOHAJI-COIMIAIICTUYHOTO  (HAIUCTCHKOTO)  TOTATITAPHUX
PEXKUMIB, JISUIBHOCTI PaJSHCBKMX OpraHiB JIep>KaBHOI Oe3MeKH, BCTAHOBJICHHS
pPaasSHCHKOI BJIaJXd Ha TepuUTOpii YKpaiHM ab0 B OKpeMHUX aJMIHICTPATUBHO-
TEPUTOPIATLHUX OJUHHUIISLX, TIEPECTiyBaHHS y4acHUKIB OOpPOTHOM 3a HE3aJIEKHICTh
VYkpainu y XX cTomrri,

BUTOTOBJICHHSI Ta/a00 MOIIMPEHHS, a TAKOXK MyOIiuHe BUKOPUCTAHHS MPOYKIIIT,
10 MICTHUTh CHUMBOJIIKY KOMYHICTUYHOTO, HAI[lOHAJI-COL1aTICTUYHOTO
(HAITUCTCHKOTO) TOTAJIITAPHUX PEKUMIB.

Otox y penopTaxax, nmporpamMax Ta HOBHHAax Ha TejleO0adeHHl a00 CTaTTAX Yy
Ipecl CJIiJI YHUKATU 3alepeueHHs] 3JIOYMHHOCTI [IUX PEXKUMIB Ta iX BUIIpaBIaHH, a
TaKOX BUKOPHUCTAHHS 300paK€Hb 13 CUMBOJIIKOK KOMYHICTUYHOTO YU HAI[UCTCHKOTO
pPEeXUMIB, aJlKe 11l Jii KaparoThCcs Ha mifacTaBi yactuHu 2 ctatTi 436-1 KK Ykpainu
1M030aBJIEHHSM BOJII HA CTPOK BiJI IT’SITH JI0 JIECATH POKIB 3 KOH(DicKaIli€lo MaiHa ado
6e3 Takoi [4]. Ilomo cumBoOJIiKY, TO 3aKOH MICTHTh PO3TOPHYTHH MEPEiK eIEMEHTIB,
[0 BBXKAIOTHCS 3a00pOHEHUMH JIJIsi BAKOPHUCTAHHS, 30KpeMa, 1 B 3MI, sk cuMBoJtika
KOMYHICTUYHOTO Ta HAIUCTCHKOTO TOTAJITAPHUX PEKUMIB:

a) OyIp-sike 300pa)K€HHSl JEp KaBHUX MparopiB, repOiB Ta 1HIIMX CHUMBOJIIB
komyHictuyHoi naptii, CPCP, YPCP (YCPP), iHmmx corwo3HuX a00 aBTOHOMHHUX
pansHcbkux pecnyOonik y ckinagai CPCP, nepxaB Tak 3BaHOi ‘“HapOJIHOI JAeMOKpaTii”
Ta COLIANICTUYHUX pecnyOnik, HarioHan-comianicTH4HOi poOITHUYOI TapTii
Himeuunnu (HCJIAII), nep>xaBHuii npamop ta rep0 Hanuctcbkoi Himeuunnu 1939-
1945 pokiB; KpiM THX, III0 € YUHHUMU TIparnopamMu abo repOaMu KpaiH CBITY;

6) rimaun CPCP, YPCP (YCPP), iHmux coro3HuX a00 aBTOHOMHUX PaJISTHCHKUX
pecnyOJiiK uu iX pparMeHTy;

B) MOEJHAHHS CEpIra Ta MOJOTa, cepna, MOJIOTa Ta I’ SITUKYTHOI 31pKH, IIyra
(pana), MoOJIOTa Ta I ITUKYTHOT 31PKH;

') 300pakeHHsI, T1aM’ ITHUKH, TlaM’SITH1 3HaKH, HAIIMCH, TIPUCBIYCHI 0co0aM, sKi
oOiiiMaii KepiBHI MOCaAM B KOMYHICTUYHIA MapTii, BHUIIMX OpraHax BJIaaAd Ta
ynpasiiaas CPCP, YPCP (YCPP), inmmx coro3HHUX a00 aBTOHOMHUX PaJISTHCHKUX
pecnyOik, OopraHax BJIaJd Ta YMOpaBIiHHS o00jacTed, MICT pecrmy0JIiKaHChKOTO
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OIANOPSAKYBaHHS, MpAaliBHUKAM paJsSHCHKUX OpraHiB JAep)KaBHOI O€3MeKu BCIX
PIBHIB;

I) 300pakeHHsI, TaM’ATHUKH, TaM’ STHI 3HAKW, HAMHUCH, MPUCBSYEHI TMOJISIM,
MOB’S3aHUM 3 JISUIBHICTIO KOMYHICTHYHOI MAapTii, 13 BCTAHOBJICHHSM pPaAsSHCHKOT
BJIaAM Ha TepuTopli VYKpaiHM, TepeciiTyBaHHSIM y4YacHUKIB OOpoThOM 3a
He3aJeXHICTh YKpaiHu y XX CTONITTI, a TakoX 13 [isuibHICTIO Harrionan-
couianictuaHoi pobitHuyoi naptii Himeuunnu (HCAID);

1) 300pakeHHs Tracejq KOMYHICTHMYHOI mapTii Ta HamioHan-comianicTuaHol
po6iTHryoi maptii Himewunnu (HCJAII), utat ocib, ki oOiiiManu KepiBHI MMocaau
y HHMX, y BuUmux opranHax Biaau Ta ymnpasiiHHs CPCP, YPCP (YCPP), inmmx
COIO3HUX a00 aBTOHOMHHUX PaJsSHCHKUX pecmyOJiik, opraHax BJagyd Ta YIPaBJIIHHS
oOjacTeld, MICT pecmyOIiKaHChKOTO, MPAI[iBHUKIB PaJsSHCHKUX OpraHiB Jep KaBHOI
0e3MneKu BCiX piBHIB;

€) Ha3BM, y SKUX BHKOPHUCTAaHI iMeHa a0 TCeBIOHIMU OcCi0, sKi 00iimManu
KEepiBHI TOcaJi B KOMYHICTHYHIN TapTii, BUIIUX OpPTraHax BIaJgu Ta YMPAaBIIHHSI
CPCP, YPCP (YCPP), iHmmx corwo3HuX a00 aBTOHOMHHUX PaASHCHKHX PECIyOJIIK,
HalMCTChKiM HiMeyunHi Ta Ha OKymoBaHUX HEw Teputopisx y 1935-1945 poxkax,
MpalpoBaid B PaJsiHCHKUX OpraHax Jep)kaBHOi Oe3reku, a Takox Ha3zsu CPCP,
YPCP (YCPP), iHmux coro3HrX a00 aBTOHOMHUX PaJsTHCHKUX pecmyOIiK Ta MoXiIHi
BiJl HUX, Ha3BHU, TIOB’53aH1 3 AISUTHHICTIO KOMYHICTUYHOI MapTIi;

€) HaWMEHyBaHHS KOMYyHICTUYHOI mapTii Ta Hamionan-comianicTuaHol
pobitaruoi naptii Himewunnun (HCJIAII) [3].

Xoua, crarts 4 3akoHy nependayae BUHATKH 13 3arajbHoOi 3a00pOHU. 30KpeMa,
KYPHAJIICTH MOXYTh BHKOPHCTOBYBAaTH 3a3HAYCHY CHMBOJIKY y pEHOpTa)kax 4Yu
CIellaIbHUX TMporpaMax, IO CHPSMOBaHI Ha BHKJIAJEHHS a00 PEKOHCTPYKIIil
ICTOPUYHUX TOJiM, a TaK0XX, KOJM BOHA MICTUTHCS TBOpAaX MHCTEITBA, SKIIO 1€ HE
MPU3BOJUTH A0 Tpornaranau. ToOTo, B TaKMX BUITAJIKaX BApTO YHUKATH JIOJATKOBUX
KOMEHTapIiB, [0 MOXYTh TAYMAUYUTHUCh SIK CXBAJICHHS /1 TOTATITAPHUX PEKUMIB [3].

Yactuna mnepma crtarti 436-1 KK VYkpaian mnepenbauae mokapanHHs y BUL
0oOMEXEHHsI BOJII Ha CTPOK JO II'SITU POKIB ab0 1M030aBJICHHS BOJII HA TOW camuit
CTPOK, 3 KOH(ICKaIll€l0 MailHa abo 0e3 Takoi, YaCTHUHOI JAPYrol III€i CTaTTI
nependavaeThCs MOKapaHHs y BU1 MO30aBJIECHHS BOJII HA CTPOK BiJ IISATU A0 JECATH
POKIB 3 KOH(ICKaIliero MaitHa abo 0e3 Takoi. [lo30aBnenHs Bodi Bl 5 pokiB 3a Oy/b-
Ky JEMOHCTpAIlil0 CHMBOJIIB HAaIM3My UM KOMYHI3MY BOYEBHIb IOPYIIIYE
MDKHApPOHI CTaHIAPTH MpaB JIFOAWHHU, a TAKOXK HISK HE BIAMOBIAAE MPAKTHUIIl 1HIIUX
KpaiH, /e 3a moiOHi 1ii mependadyeHo BUKIIOYHO aamiHicTpatuBHUU mTpad [5]. 1
BITUM3HSAHA CYJOBa CTaTUCTHUKA JN0BOJUTH, 1m0 ctaTTa 436-1 KK VYkpainu xoua i
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3aCTOCOBYETHCS, aj€ CyAM 4YacTO JAEMOHCTPYIOTh MEHII CyBOpPE IOKapaHHs [0
BUHHHUX y LIbOMY 3JIOYHHI.

3okpema, binsgiBcekuil parionnuii cyn Oxechkoi obnacti 4 BepecHs 2017 poky
3acyauB rpomansgHuHa JleoHiga JIyHCBKOTO 1O JBOX POKIB TIOPMH, SIKI 3aMIHMB
BUIMIPOOYBaJIbHUM TepMiHOM Ha 1 pik. OOBunyBaueHuit 9 tpaBHs 2017 poky Oins
Mewmopiany CrnaBu AEMOHCTPYBaB Mpanop YEPBOHOTO KOJbOPY, 3aKPIIUICHUH Ha
JepeB’siHIN nanuili 13 300pakeHHAM I ITUKYTHOI 017101 31pKH, cepria 1 MoJIoTa OljIbIiie
Bitome K «3Hamsa [loGenpr». Ilim wac cymoBoro posrisiy HOpoOKypop 1
oOBHHYBaueHH JIyHCBKMI YyKJIaqu yroAay Mpo BU3HAHHS BUHYBATOCTI, sKa
JI03BOJIMJIa OCTAHHBOMY YHUKHYTH peajIbHOTO TepMiHy [6].

[le psa BunaakiB. ManuHoBchbkui paitonHuit cyn Onecu 19 xoBtHsa 2017 poky
BU3HAB BHUHHUM OyaiBenbHuka 3 Opecu Muxaina [alijapku y BHKOpPUCTaHHI
CUMBOJIIKM KOMYHICTUYHOTO PEXHUMY, MPU3HAUMBIIN BUMPOOYBaIbHUN TEepMiH Ha 1
pik. 3a MaHWMH JOCYIOBOTO PO3CTiAyBaHHS, 7 TpaBHS TOTrO X poky [aiimapxu
3aKpIMUB Ha MACAXUPCHhKE BIKHO CBOTO aBTOMOOLIS Mpamop >KOBTOTO KOJbOPY, HA
SKOMY 300pa)keHa IT'ATHUKyTHa YE€pBOHA 31pKa 13 CEpPIIOM Ta MOJIOTOM 3 HAIKUCOM
«OTteyecTBeHHas1 BOMHA». byaiBeNbHUK 3 UM mpanopoM i3auB ByiuisMu Opecw,
MOKA HOro He 3aTpUMalld CIIBPOOITHUKM TOJILii. Y Cyli BiH MOSCHUB, IO MaB
Oa)kaHHS JOTIOMOTTH JIFOJISIM TIaM’ SITaTH TIPO 00CTaBUHU Bennkoi BITYM3HSHOT BIMHH.
[ToBHiCcTIO BH3HAB cebe BUHHHMM 1 MPOCUB CYJl 3aCTOCYBATH 10 HBOTO 3aKOH IPO
aMHICTiIO [6].

[Tpumopcekuii paitonnuit cyn Onecu 30 TpaBHs 2018 poky BH3HAB BUHHUM
MICLIEBOTO MpuBaTHOro mianpuemus Onera ['oH4apoBa 3a 4aCTUHOIO MEPILIOIO CTATTI
436-1 KK Vkpainm i omrpadysas Ha 1700 rpuBeHb. Y Cyai JOBEACHO, IO
oOBuHyBaueHud 9 TpaBHs 2018 poKy 3aKpinuB Ha JiBE 3aJHE MACAXUPCHhKE BIKHO
CBOE1 MAIIMHKU MParop YE€pBOHOIO KOJBbOPY, HA SKOMY 300pa’keHi cepIl Ta MOJIOT,
TaHK, I’ ITUKyTHA YepBOHA 31pKa, T€OPriiBChbKa CTPIYKU Ta HAMMKUC HA POCIMCHKIA MOBI
«Ha bepmun!» Ta i3quB Bymunsamu Oxpecu. Y cyni ['oHU4apoB ykiIaB 3 IPOKYpOPOM
YTOJy PO BU3HAHHS BUHYBATOCT1 Ta IUPO Po3KasBcs [6].

Hikononbscekuil MichkpaiioHHUI cyn JHinponeTpoBchkoi obnacTi 18 TpaBHs
2018 poky Bu3HaB BHUHHUM rpomansgHuHa Mukony OHikieHKa Yy peanizamii
3a00pOHEHOT NPOAYKIIIT 1 MPU3HAYMB MOKAapaHHs y BUTIIAAL | poKy 0OMEKeHHs BO,
3aMIHUBIIM Ha BUNpPOOyBaHM TepMiH Ha | pik. 3a naHumu ciiactea, y 2016 poui
yepe3 I[HTepHeT OOBMHYBadeHUU MpUI0AB YMAKOBKY 3 TMOBITPSHUMH KyJIbKaMH
O1J10T0 Ta YePBOHOTO KOJIBOPIB, HA AKUX OYJI0 300pakeHO MOETHAHHS TTEPEXPEIICHUX
cepra Ta MOJIOTa y T SITUKYTHIH 3ip1i. 9 TpaBHs 2018 poky Hemomanik Memopiany
CnaBu BIH pO3MICTHB TOPrOBEJIbHUI HAMET 1 MOYAB MPOJABATH MOBITPSIHI KYJIbKH IO
20 rpuBeHb 3a WTYKY. [lomimis BuiIydnsia B HbOro 68 MOBITPSIHUX KYJIBOK 3 HAITUCOM
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«9 mas mbl moOeaunu!», SKI MOPYIIYIOTH YyKpaiHCbKe 3akOHOAaBcTBO. [li3Hilie
PaBOMOPYIIHUK MIAMKCAB YOy MpO BU3HAHHS BUHYBATOCTI [6].

JI3ep>kuHCchbkuil parionHuit cyn Kpuoro Pory BH3HAB BHHHHUM MiCII€BOTO
KUTENSI y TOPYUIEHHI 3aKOHYy, SKUH 3a00pOHs€ BHUKOPUCTOBYBAaTH CHMBOJIKY
KOMYHICTUYHOTO TOTAJITAPHOTO pexXuMy. SIK 3a3Ha4aeThcsa B MaTepiajax crnpasu, 14
yepBHA npubmu3Ho 3 11:00 mo 17:00 roaunu oOBUHYBaueHu#, nepeOyBarOdH y
rpoMa/ICbKOMY MicIli OIsi TOProBeIbHO-po3BakaabHOro HeHTpy «Ilnaza» y KpuBomy
Po3i, OyB opsrHeHmii y (yTOOJIKY HYEpBOHOTO KOJBOPY 13 300pakeHHSIM Ha
dbpoHTanbHIM yacTuHi AepxkaBHoro repdba CPCP. Cyn BU3HAB 4OJIOBIKa BUHHUM Ta
MPU3HAYMB BHU3HAYEHE YTOJO0K0 TOKapaHHS y BUIVIAL 1 poKy OOMEXEHHs BOJII.
IIpote, na miacrasi crarti 75 KK VYkpainu cya 3BUIBHUB HOro BijJ BiAOyBaHHS
MOKapaHHA 3 BUPOOYyBaHHSAM CTPOKOM Ha | pik, HaeTbes B yxBaii [7].

BucnoBok. Ha nHamy AyMKy, 3aKOHOJABIIO CJIiJi BUKIIOYUTH IOKapaHHS Yy
BUTJISIAl M030aBJICHHS BOJII, 3aMIHMBIIN HOr0 OUIBII M’ IKHMMH CAHKLISIMU. Y TOH K€
yac HEOOX1THO 3BY3UTH CKJIAJ IIHOTO KPUMIHAIBHOTO MPABOMOPYIICHHS.
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