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Mupownuuenxo Hamania Anamoniiena
Haujionanvnuii ynisepcumem «O0decvka 10pudutHa axaoemis,
npogecop kagedpu KPUMIHANLHO20 NPABA, KAHOUIAM WPUOUUHUX HAYK, OOUEHMN

IOESKI PO3IYMMU OO IPOEKTY KK YKPATHU

Yunnnit KK BusHauae MOHATTA KpMMiHanbHOro npasonopymeHHa B cT. 11 KK,
3BepTalouM YBary Ha IOro 03Haku (CyCHiNbHY Hebe3IedHiCTb, KpMMIHAIBHY HIPOTH-
ImpaBHICTb Ta BUHHICTD). B mpoekti KK, MOHATTA KpUMiHaTBHOTO ITPAaBOMOPYIIEHHS
BU3HAUEHe K «IIPOTUIPABHE JiAHHSA, AKe BiIIOBi/Ja€ CKIay 37T04MHY UM IIPOCTYIIKY,
nepef6a4eHOro UM KOeKcoM» [1, ¢. 82], 3BepTaeThcs yBara Ha BiANOBifHICTb Mpo-
TUIPABHOTO JisIHHA CK/Ia/ly KPMMiHaIbHOTO IpaBoNnopyileHHs. ABTopu npoekty KK
HAroJIONIyIOTh, [0 «CYCIibHA HeOe3MeKa Iie MOMITHKO-IIPAaBOBMII (PeHOMEH, KU
IIOBMHEH BPAaXOBYBATUCA 3aKOHOZIABLIEM JIMILE IIiJi Yac KpMMiHasisanjii Ta meKpumi-
HaJri3auil f1ifHb, aje He Mae 6yTU 03HAKOIO KPUMiHA/IbHOTO IIPABONOPYLIeHHs» [1].

3aranbHe NOHATTA KPUMiHA/IbHOTO IIPABONOPYIIEHHS € POJIOBUM MOHATTAM JIIA
BCIX BUJIB KpMMiHaJbHUX NPAaBONOPYIIEHD, Nepefdadennx B OcobnuBiit wacTuHi
KK. fIk110 03HaKy «CycIinbHa HeOe3NeYHICTh NiAHHA» 3aKOHOJABElb BUK/IIOUNTD i3
HOHSATTS KPUMIHAJIbHOTO MPaBOMOPYIIEHH:, TO BCe OFHO ii HeoOXigHO Oyne Bpaxo-
ByBaTy Ipu Kaacudikanii KpUMiHaIbHUX IpaBonopyieHb. Kpruminaabhi npasormo-
PYLIEHHs BiIpi3HAIOTbCA OfHE Bifj OFHOTO 3a CTYIEHeM CYCIiIbHOI Hebe3rmeqyHOCTi
(c1.12 unanOTro KK): B TOMY umcrmi, BifMiHHICTD 3/710YMHIB Bif KpMMiHa/MTbHUX MPO-
CTYIIKiB, OKpeMIUX BUJIB 3/I04MHIB MK co6ot0. Bif iHIINX npasonopyuens (agmiHi-
CTPaTUBHMUX, IUCIHUIITIHAPHNX), KPUMiHa/IbHI MPaBOMOPYIIEHHA TeX BiflPi3HAIOTLCA
3a CTyIIeHeM CYCIiNbHOI HebesmedHocTi. ToMy BBa)XXaEMO, 1110 TOPsJ i3 BUHHICTIO Ta
KPUMiHa/IbHOIO IPOTUIIPABHICTIO, C/IiJl 3a/IMIIUTI O3HAKY CYCIiNbHA HeOe3euHiCcTh
JiIHHA y BU3HaueHi OHATTA KpUMiHa/JIbHOTO NpaBONOpYIlIeHH:A. BusHauenna Bupis
mkopu B KK, KoHKpeTn3ye 1110 03HaKy(CycIiIbHY He0e3IeyHiCTh), ajle He 3aMiHIOE ii.

Pospinsaemo nymky aBropis nmpoekty KK 100 BusHaYeHH:A KOXKHOTO €l1€MEHTY
CKJIafly KpMMiHA/IIbHOTO IIPaBOIOpYLIeHHs (06’€KTa, 00’ €KTUBHOI CTOPOHH, Cy6 eK-
Ta Ta Cy0 €KTUBHOI CTOPOHU CKIafy KPUMIiHAIbHOTO IPABOIOPYIIEHH) B OKPEMUX
posninax 3aranpHoi yacTuuu KK [1, c. 87]. 3akpimieHHs VX BaXK/IMBUX ITOJIOKEHb
3a0e3Me4YnTh peasisalliio IPUHIUITY OPUANIHOI BUSHAYEHOCTI [2].

CnymnuM € BusHadeHHsA B 1poekTi KK MOHATTA KpuMiHanbHO — NPaBOBOi KBa-
micikauii (posain 2.10 (mpoekry) , i micti B cucremi KK, i popmynu, o6rpyHTyBaHHI
pesynbraris kBami¢ikarii, sMinn kBamidixanii [1.]

ITopsp i3 ocynHicTIO i 0OMEXEHOI0 OCYAHICTIO, TPOIIAHYEMO BUSHAYNTI TaKi BUAK
OCYJHOCTI fIK BiKOBa Ta CIleljia/JbHa (mpodeciitna) OCYJHICTD, IKi MOXXYTb BIUIMBATH
Ha iHAMBifyaisamito KpUMiHaIbHIN BifIOBifaIbHOCTI Ta MOKapaHHs [3; 5].

He Moxxemo moroputucs i3 po3po6HmMKamm npoexTy KK BifHOCHO BifjMOBU Bif,
BpaxyBaHHs CTaHY a/IKOTOJIBHOTO 4) HAPKOTMYHOTO CIT sIHIHH:A, 0coba cama go6po-
Bi/IbHO i CBifloMO JOBOIUTL cebe 10 TaKOro crany. o 06CTaBMHy CIIiJi BpaXOByBaTH
AK 0OTSDKYI0YY, TOMY LIIO CTaH CIT AHIHHSA YacTillle 32 BCe 3yMOB/IIOE BUMHEHHS KPUMi-
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HaJIbHUX [IPaBOIIOPYIIEHb Ta XapaKTepuaye ocoby npasonopymHmka [5]. Ynanamit KK
YaCTKOBO Iie BPaXOBYe i Nepenbadae Mo36aBIeHHA IIpaBa KepyBaTH TPAHCIOPTHUMU
3aco6amt sIK JOJaTKOBE IIOKAPAaHHsI Ha CTPOK M0 JeCSITH POKIB 3a IIOPYIIEHHS IIPaBII
GesIexit JOPOXKHBOTO pyxy abo excmryarauii Tpancnopry (c1.55 KK) ocobawm, siki ke-
PYIOTb TPaHCIIOPTHMMY 3acobamu B cTaHi cir stHiHHA (cT. 286-1 KK).

Busnavarodi iHCTUTYT clliBy4yacTi, IpOIIaHYEMO, TIOPAJ, i3 BUJaMM CIIiBy4acHUKIB,
nepen6adnty B poekTi KK mOHATTS eKcIiecy BUKOHABI Ta JIOT0 BUAM: KiMbKiCHWIT 1
SIKICHUII eKcIjecy, sIKi BIUTMBAIOTh Ha KBamidikaliio fiit BUKOHABIs (CIIiBBUKOHABIS).

Kpim roro, mpononyemo nependaunty B KK incTuryT npudetHocri, ik camocriit-
HUIT iHCTUTYT, Ta I0T0 BUAM: 3a3JaJeTiib He 0billsHe MPUXOBYBaHHA KPUMiHA/TbHNIX
[IPaBOIIOPYILIeHb, 3a3[anerifp He obilsfgHe mpupbaHHA M 36yT MaiiHa, 3106yTOro
KpUMiHA/TbHO IPOTUIIPABHUM LIISIXOM, 3a34aeriib He 00ilsiHe MOTYpaHHs KpUMi-
HAJIbHOMY ITPaBOIIOPYIIEHHIO, HEMTOBiJOM/IEHHA IIPO JJOCTOBIpHO BiflOMY Ii/JTOTOBKY
a60 BYMHEHH:A KPUMiHaJIbHOTO IPaBONOPYIIeHH:A. [IpU4eTHICTb Ma€ CyTTEBe 3HAYEH-
Hs 1711 KBastidikanii Ta po3MexXyBaHHA KpMMiHa/IbHUX IIPaBOIIOPYLIEHb, SKi CX0XKi 3
HiAMMU CIIiBYYaCHMKIB, ajie He € CHiBy4acTIo [4].

[TokapaHHA pO3INIALAETbCA AK OCHOBHMIA, aJie He €VHNII KpYMiHaIbHO-IIPaBOBMIA
3aci6. ABTOpM NPOEKTY BU3HAYAIOTD IIOHATTA Ta METy MOKapaHH:A, a TAKOXK CUCTEMY
i Bupu mokapaub. Po3po6uuku npoexty KK BigMOBMINCD Bif [esIKMX BUJIB ITOKa-
panH4, ki noku 1o € B ynHHOMY KK Ykpainu. IToromkyemocs 3 aBTopamu (pospo6-
Hyukamn) npoekty KK BifHOCHO BUK/IIOUeHHS TaKuX BUJIiB IIOKApaHHA SIK BUIIPaBHi
pob6oTn, koH(icKalid MaiiHa, aperT (KOPOTKOCTPOKOBe YB A3HeHH:). IIpobarniitnuii
HaI/IAf, AKMIT 3apa3 € B cucTeMi nokapanb unHHOro KK, Ha Ham moriAj, He Moxke
BBAXXATIICsI BUZIOM ITOKapaHb, Iie JIUIIe HAIJISOBMIL Ta COLiabHO-BUXOBHMII 3aci6 1150
3aCTOCOBYETBCS Hift yac abo micys BifOyTTs nokapaHHsA. Hanpukap, npy npusHadeHi
HOKapaHHs Y BUAL 0OMeXXeHHs CBOOOAM IO 3aCyAKeHOi 0coO6u MOXYTh OyTH 3aCTO-
coBaHi HarIAOBI 3aco6u mpobauii [4]. Iloromxyemocs 3 TuM, 110 M036aBIeHHs Bili-
CbKOBOTO, CIIel[ia/TbHOTO 3BaHHA, PaHTy, YMHY a00 KBami(iKallilfHOro KIacy aBTOpU
IIPOEKTY BBXXAIOTb AVMCLUIUTIHAPHIM IPaBOBUM 3aCOO0M, TOMY J1OTO CIIiJ BUTyINTH
3 CHCTeMM MOKapaHb [1].

Jy>Xe BaXIMBUM € IMTAHHSA IIPO TUIOBI CaHKLii. M1 HEOZHOPA30BO 3BEPTAIN
yBary Ha Iji muTaHHA [2]. Tumosi caHKIii MOBMHHI BiATIOBIiIATM CTYIEHIO TAXKOCTI
[IeBHOI TPy KPUMiHA/IbHMX IIPABOIOPYIIEHDb OJHOTO CTYIIEHs CYCIIbHOI HebesIe-
K. B TMIIOBUX caHKI[iAX Mae OyTu MiHiMa/ibHa i MaKCUMMa/lbHa MeXXa Mipy ITOKapaH-
HA, AKa € IPOMOPILITHOK TAXKOCTI KPMMiHATbHOTO IPAaBONOPYIIEHHS OJJHOTO i TOTO
X crymneHs Hebesmekn. Tumosi caHkIjil MaloTh OyTH 3aKpimvieHi B 3ara/bHiit yacTuHi
KK Ykpainu. Asie My He MOYKeMO ITIOTOAUTICSA 3 BUK/TIOUEHHAM CaHKIIiit i3 craTeit Oco-
6mBoi yactuan KK. Crpykrypa HopMm Oco6muBoi vactunu KK, mopsip i3 gucrnosn-
11i€10, MTOBMHHA MaTU CBOIO CAHKIIiIO, sIKa TIOBMHHA BiITOBiaT TUTIOBUM CAHKIIisM,
3axpimiennmM y 3aranpHiit yactuni KK. Lle 3araibHe BU3HaHe TeOpeTHYHE MONOKEHHA
mpo cTpyKTypy HopM [2]. Kpim Toro, Ha mpaxTuiyi 3pydHiire KOPUCTYBaTUCS CTaT-
tamu Ocobmusoi wactunn KK, fe mopsap i3 anucnosniiero, mo ommucye KpuMiHaabHe
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NIPaBOIIOPYIIEHHS, BKa3yE€ThCA CaHKINiA, KA BU3HAYa€ BUAY i pO3Mipy IIOKapaHHA 3a
KOHKpeTHe KpMMiHa/IbHe IIPaBONOPYIIeHH [4].

Cnip migrpumaTu aBTopiB npoekTy KK BiTHOCHO BU3HAa4YeHHS B KPMMiHa/lIbHO-
MY 3aKOHi TaKMX IIOHATDb AK PECTUTYIiA Ta KoMIeHcalisa (pospin 3.7). CrymHuM e
TIOJIOKEHHA NP0 Te IO aMHICTiA Ta IOMWUTyBaHHA HE 3Bi/IbHAIOTH oco6y Bifl BUKO-
HaHHA(cIwIaTy) WTpady AK KOZATKOBOTO ITOKApAaHH:A, a TAKOX BiJ| 3aX0fiiB Ge3Iexu
i 060B’s3KiB 100 pecTuTyLil i KommeHcanii [1]. 3akoH mpo aMHICTIiIO He JO3BOJISIE
3aCTOCOBYBATHU aMHICTIIO IOI0 OCib, BUHY AKMX He OY/I0 JOBEIeHO B 3aKOHHOMY TIO-
panxy(nus. 3akoH «IIpo 3acTocyBaHH:A aMHicTil B YkpaiHi»).

Pospo6uuku mpoekry KK BifMoBuvcs Bif iHCTUTYTy 3BiNbHEHHA Bif KpuMi-
Ha/bHOI BifnosigambHoCTi [1]. Taka mo3uris aBTOpiB IPOEKTY apryMeHTOBaHa TUM,
IO TIPMHIVII IPe3yMIIii HeBUHYBAaTOCTi MOTpebye CIIOYATKy JOBECTI BUHY 0CO0OM,
a BXKe IIOTiM BUPILyBaTy NMUTAHH:A LIOKO NPU3HAYEHHA [IOKapaHH:A a00 3BIIbHEHHSA
Bix mokapaHHs. B mpoexti KK nepenbadeni taki Buiy 3BinbHEHHs Bif MOKapaHHSA :
He IPU3HAYEHHA [IOKAPAHHA, HEBMKOHAHHSA IPM3HAYEHOTO NOKAPAHH:A, BiiCTpOYKa
BMKOHAHHA NPU3HAYEHOTO NOKapaHHsA, 3yNMHEHHA BMKOHAHHA IOKapaHH:A, IPUIIN-
HeHHs BUKOHaHH:A NOKapaHHA [1, ¢. 140]. ®akTHYHO IHCTUTYT 3Bi/IbHEHHS Bifl KPUMi-
HaJIbHOI Bi/JIIOBiIa/IbHOCTI YaCTKOBO TPaHC(POPMOBAHMI B IHCTUTYT 3BiIIbHEHHA Bifl
IIOKAapaHHs, a CaMe, B TaKMii J10T0 BUJ K He NIPU3HAYeHHs NoKapaHHa. ¥ npoekTi KK
He Ma€ TaKoro BUJY 3BiIbHEHHS K 3BI/IbHEHHA Y 3B A3KY 3i 3MiHOI0 06cTanoBKM . ITix
4ac BOEHHNX AIill Ma€ Micie 0co6mmBa 06CTaHOBKA Ha OKYIOBAHMX TEPUTOPISX, e
BOHa (06CTaHOBKa) MOXe 3 YaCOM 3MIiHUTUCA. TOMY IIPOIIaHYEMO 3a/TUILINUTH Lieil BUT
3BiIIbHEHH BiJj TOKapaHHs (He IIpU3HAYeHHs IIOKapaHH: y 3B 3Ky i3 3MiHOI0 006CTa-
HOBKM) [4]. B mpoexri nepen6adeno, 150 BUpIiIleHHs MUTAHHSA PO He MPU3HAYEHHS
[IOKapaHHs y 3B A3KY 3 TO3UTUBHOI MOBERIHKOK 0COOM MiC/Is BYMHEHHS KPUMiHAIb-
HOTO NPaBONOPYIIEHH:, Ma€ 3/i/ICHIOBAaTIICA Ha Mi[iCTaBi yroay Ipo NpUMMIPEHH: BU-
HYBATOro 3 IOTEpPIiIon 0cobo abo Ha mifcrasi yrogu mpo cmiBmnparno. Kpim toro,
IpOEKT Hepefdavyae e AecATh ClellialbHUX BUJIB He IpU3HAYeHHA NOKapaHHA Y
3B’5I3Ky 3 MO3UTMBHOI IOBEAiHKO0 0co6m [1, ¢. 143]. 1]i mo/MOXeHHs 3aCyTOBYIOTD
Ha yBary.

Bpaxkaro, 110 BUC/IOB/IEHI TPOMO3NUIIiI IO/I0 3aKOHO/JaBYOr0 YTOYHEHH OKPEMUX
IpoO6JIeMHNX ITUTaHb, CIPUATUMYTD YJOCKOHAIEHHIO KPMMiHaIbHOTO 3aKOHOJABCTBA
Ykpainn.
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Aobaxina-Ilinasécvrxa JToomuna Muxonaiena
Haujonanvnuti ynisepcumem «Odecvka 10pudu4na axademis»,
Oouenm Kagedpu KPUMIHATLHOZO NPasa,
KAHOUOAm 10PUOUUHUX HAYK, 0OUeHM

IIPABOBVIN CTATYC BIOTOTTYHUX MATEPIAJIIB TIOOVHU

Cy4acHuil pO3BUTOK MeIMLMHI, 6i0TeXHOIOTIN 1 TeHeTUKN aKTyalisye mpo-
61eMy IIPaBOBOrO CTATYCy 0ionoOriYHMX Marepiajis mopuuu. IIuTaHHA Hpo Te, UK
Moke 6iopecypc mopuHu 6yTi 06’€KTOM IIpaBa BIACHOCTI, HaOyBae He JIMIIE Te-
OPEeTUYHOTO, aJie JI MPAaKTUYHOTO 3HAYeHH:, 30KpeMa y cdepax TPaHCIIIAHTOJIONI],
PenpORYKTUBHOI MENVIIVIHI, 6i06aHKIiHTy, UMBIIBHOTO TA KPUMIHAIBHOTO IpaBa.
B ymoBax pedopmyBaHH: IIpaBOBOI cucTeMu YKpaiHu Ta rapMoHisauii ii i3 eBpo-
[eICbKMMM CTaH[JapTaMI aHe IUTAHHs BCe Oi/iblile IIpMBEPTAa€E yBaru Ta BUMarae
KOMIIJIEKCHOTO OCMMC/IEHHA.

Y mpaBoBiit fOKTpuUHI mif 6iopecypcamu TOANHY 3araIbHOIPUITHATO PO3yMi-
THU CYKYIHICTb 610/I0T{YHUX elIeMEeHTIB OpraHi3My, AKi MOXYTb Oy TI BUKOPUCTAHI
y MeIMYHMUX, HAYKOBUX 4M iHIIMX I[i/IAX, 0 AKMX HaJeXKaTb OPraHM i TKAaHMHU;
KpOB i Il KOMIIOHEHTH); KJIITHHU (BK/II0Ya04M CTOBOYpOBi); TeHeTUYHNIT MaTepi-
an (JHK); 6iomoriuni pigman. Oco6nmBicTh Hux 06 €KTiB HOMATA€ y IX TiCHOMY
3B 513Ky 3 0COOUCTICTIO TIOMHY, 11O 3YMOBIIIOE CIeln(iky iX IpaBOBOrO perymwo-
BaHHA.

Bigmosigno go LlusinpHoro xopmekc Ykpainum [1], 06’e€kTamMm LUBITPHUX TpaB €
pedi, y TOMy 49MC/Ii TpOIIi Ta LiHHi ITanepy, iHlle MaliHo, pe3ynbTaTh po6iT, IOCITYTH,
pe3y/IbTaTi iHTe/IeKTyanbHOI [isIbHOCTI, iHOpMallia Ta iHII MaTepia/bHi it Hemate-
pianbHi Omara.

BopHovac Tino moayHY He BUSHAETHCA PiuvIo Y IMBITbHO-IIPABOBOMY PO3yMiHHI,
He MO>Ke 6y T 06’€KTOM ITpaBa BIACHOCTI Ta OXOPOHSIETHCS SIK HeMalTHOBe 6/1aro.

Taxum 4nHOM, Giopecypc MOANHY Y IPUPOJHOMY (HEBINIiIEHOMY) CTaHi He BXO-
IUTH 1O KJIACUYHOI CUCTeMM 00 €KTIB IIpaBa BIaCHOCTI.
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