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Ko>xokapb EBreHus BacunbeBHa,

AOKTOP HOPUAMUYHUX HAYK, Npodeccop, 3aBeAaytolas kadeapbl YacTHOro npasa
YHUBepcHUTETa €BPOMNENCKMUX MOAUTUUECKMX U IKOHOMUUYECKUX 3HAHWI

UBaHkoBa TaTbsiHa AHaTOAbEBHa,
MarucTp npasa, npenoaaBaTenb
EBponenckoro YHnBepcuteta MoapOBbI

NMPOTUBOPEYUBbLIE MHEHUA O NPE3YMNLUUU
HEBUHOBHOCTU B IPAXXAAHCKOM NPABE

MocTtaHoBKa npobaeMbl. AKTYaAbHOCTb TEMbI
AAHHOW CTaTbM COCTOMT B TOM, UTO OHa SIBASIETCS Yac-
TbHO AMCCEPTALMOHHOIMO MCCAEAOBaHUS: «BuHa, Kak
YCAOBME TPaXAAHCKO-MPaBOBOW OTBETCTBEHHOCTU»,
KOTOpas SABAAETCS OAHOM M3 MEpPBbIX MOMbITOK OCY-
LLLeCTBAEHWUS HAYYHOro aHaAM3a - 3aKOHOAATEALCTBA
M NMPaBOBOW AOKTPMHbBI. CTaTb HOCUT aKTyaAbHbIN Xa-
pakTep, Tak Kak B FOPUAMUYECKOW AMTEpPATYpPE ObITyeT
MHEHMWE, UTO [pPaXAaHCKO-MPaBOBYID OTBETCTBEH-
HOCTb MOXHO NPUMEHSATb 63 AOKa3aTeAbCTBA BUHBI,
TO €CTb, MUHYS KOHCTUTYLIMOHHbIM MPUHUMM Npe3ymn-
LMW HEBUMHOBHOCTH, C YEM Mbl HE COTAQCHbI.

CTeneHb HccCAeAOBaHUA TeMbl. B By3ax U
Hay4YHO-MCCAEAOBATEAbCKMX MHCTUTYTax PecnybAnku
MoAAOBLI AGBHO UCCAEAYETCA TEMATUKa MPaXKAaHCKO-
npaBoBOW OTBETCTBEHHOCTU. Tak, B 2003 roay,
Koxokapb EBreHnen BacuabeBHOM b6bina 3alUMLLEHA
AMccepTaums no aton tTeme. B 2012 roay, B AkapemMnn
Hayk MoAapOBbI Obina 3allMLIEHA €Lle OAHA AMCCEp-
TaumMs No rpaXAaHCKO-AOrOBOPHOW OTBETCTBEHHOC-
™. Ha kadeppe YacTtHOro npaBa YHMBepCUTETA MNO-
AMTUYECKUX U BKOHOMUYECKMX EBPOMNENCKMX 3HAHMM
MOAAOBBI UMTAETCA KypC AEKUMK No: «[paxAaHCKO-
NpaBoOBOM OTBETCTBEHHOCTM» Ha OCHOBE Yy4yebHU-
Ka, KOTopblin BnepBble B Pecnybankn MoapoBa 6Obin
CO3paH aBTOpPOM 3TOM cTaTtbl Koxokapb EBreHuen
BacuabeBHOW. MiBaHkoBa TaTbsiHa AHATOAbEBHA, ac-
nupaHTka MHCTUTYTa HayuHbIX UCCAEAOBaHUM B 06-
AACTU MOAUTUKKU U NpaBa, AKapAEMUM HayK MOAAOBHI,
Hanucana AMccepTaumio Ha TeMy: «BuHa, Kak ycAoBUE
rpaXAaHCKO-NPaBOBOM OTBETCTBEHHOCTW», KOTOpas
HaXOAMTCA B MpOLLECCe 3allUMTbl.

U3no)XeHMe OCHOBHOro martepuana. BuHa sB-
ASIETCA OAHWMM U3 YCAOBUIA HEOOXOAMMbBIX AAS MPUME-
HeHWs Bcex GOPM HOPUAMUYECKOM OTBETCTBEHHOCTM

NpeAyCMOTPEHHbIX TEOPWMEN MpaBa, Kak Ha Haumo-
HaAbHOM, TaK U Ha UHTEPHALMOHAAbHOM YPOBHE.

370 yCAOBME TECHO CBA3AHO C Npe3yMnuuen nume-
HOLLEN cTaTyCc NPUHLUMNA, KOTOPbIM BapbUPYyeT B 3aBU-
CUMOCTH OT GOPMbI BMHBI. [Tpe3ymnumnst HEBUHOBHOC-
™M pernameHTrpyetca B n. 2 cT. 14 MexayHapoAHOro
nakta O rpaxAaHCKUX M MOAUTUYECKMX MNpaBax; B
EBponenckoin KOHBEHLMM O 3alUMTe MpaB YeAOBEKa
(1950 r.). TOAKOBbIV CAOBapb PYCCKOro A3blka Tpak-
TYeT MOHATUE NPEe3yMMuUMM HEBMHOBHOCTU KaK Mo-
AOXEHME, COrAaCHO KOTOPOMY YEAOBEK CuMTaeTcs
HEBWHOBHbLIM AO TEX MO, MOKa ero BUHa He AOKa3aHa
B 3aKOHHOM nopsiake [1].

ApyrMmMu CAOBaMKM Npe3ymMmnuma HEBUHOBHOCTH,
€CTb MNPEAMOAOXEHMEe, MPU3HABAEMOE WCTUHHbIM,
noka He AOKa3aHo obpaTHoe.

Mpe3ymnuma ABASIETCS OAHUM M3 MPU3HAKOB
FOPUAMYECKON OTBETCTBEHHOCTM [2, ¢. 51]. MMeHHOo
npesymnuMs HEBMHOBHOCTM Npucylla BcemM ¢op-
MaM FOPUAMYECKOW OTBETCTBEHHOCTWM, B TOM YMCAE
M TrPaxAaHCKO-MPaBOBOM OTBETCTBEHHOCTU. Takuwm
06pa3omM, HEKOTOpble aBTOPbl YTBEPXAAHT, U Mbl
NOAAEPXKMBAEM 3Ty TOUKY 3PEHUSA, UTO CyLLecTByeT
B3aMMO3aBMCUMOCTb 3TOr0 MpPUHUMNA WU NPUHUMNA
OTBETCTBEHHOCTM 3@ BMHOBHO COBEPLLUEHHOE MPaBO-
HapyLleHWe, Tak Kak COOAtOAEHME BTOPOro NPUHLMMA
BEAET K COBAOAEHMWIO NMEPBOrO.

AcnupaHtka A. Mbip3ak yTBEPXAAET, YTO €CAU
OPUEHTMPOBATLCA Ha MpPe3ymMnumMio HEBUHOBHOCTU
du3nyeckoro Auua, To, pasymMeeTcsi, AULO OTBETUT
WCKAKOUMTEABHO 3@ NPaBOHaPYLLEHUS] COBEPLUEHHbIE
B OAHOM 13 GOPM BUHbI NMPEAYCMOTPEHHbIX 3aKOHOAA-
TeAbCTBOM. OCHOBbIBAsICb Ha BbILUENU3AOXEHHYIO WH-
dopmaLmIo, aBTOP AENAET CAEAYIOLLLEE 3aKAKOUEHUE,
OTHOCALLEECA K MPUHLMNY BUHOBHO COBEPLLUEHHOIO
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NnpaBOHaPYLUEHWUS, @ UMEHHO, 3aKAKOUEHME, COorAac-
HO KOTOPOMY TOABKO YCTaHOBAEHWE paKkTa coBeplle-
HUSI NPaBOHAPYLLIEHUA MPEAYCMOTPEHHOTO 3aKOHOM,
B COBEPLUEHWM KOTOPOro YCTaHOBAEHA BMHaA AWML,
ABASIETCA YCAOBUEM €ro NPUBAEUYEHUS] K OTBETCTBEH-
HOCTU. A AO TeX Mop, Noka AWML TOAbKO MpPeArnoAara-
eTc BMHOBHbIM B COBEPLUEHWUX NPaBOHAPYLLEHUS,
K HEMy MpUMeEHsieTca nNpe3ymMnums HEBUHOBHOCTU U
HU B KOEM CAyYae OHO HE MOXET ObiTb NPUBAEYEHO
K OTBETCTBEHHOCTW. Tak Kak npe3ymnumusi HEBUHOB-
HOCTWM aBTOMAaTMUECKW MOAPaA3yMeBAET COBAOAEHME
MU MPUHUMNEG OTBETCTBEHHOCTU WCKAKOUMUTEABHO BMU-
HOBHOCTM COBEPLLUEHHOIO NpaBOHapPYLLEHUS, a He 3a
NPeAnoAOXEHUA O NpaBoHapyLleHun [3, c. 52].

A Kak xe 6bITb TOrAa@ C HOpMamMuM NpaBa OCHOBHO-
ro 3aKoHa CTpaHbl, Hanpumep B CT. 16 KOHCTUTYLMK
Pecnybankn MonpoBa, Kak U B PymbiHMM roBopwuTcA
0 pPaBEHCTBE CTOPOH, a MPUHLUMUMN NPe3yMnumumn HeBU-
HOBHOCTM YycTaHaBAMBaeTca B CT. 21 KOHCTUTYLMM
Pecnybankn MoapoBa 1 peaycMaTpUBaET, UTo Atoboe
AMLO, O0BBMHAIEMOE B COBEPLUEHUW MPECTYNAEHUS,
CUMTAETCS HEBUHOBHbIM AO TEX MOP, NOKa €ro BUHOB-
HOCTb He OyAeT YCTaHOBAEHA 3aKOHHbIM MOPSAKOM
nyTém rAacHoOro cyaebHoro pasbuparesbcTBa, Mpu
KoTOpoM emMy obecneunBatoTcs Bce He0OX0ANMbIE ra-
paHTUK AAA 3aLUuThI [4].

Otctopa M HEOBXOAMMOCTb OBEecrnevYeHnss Bcem
rpaxaaHam paBHbIX NpaB Ha obecrneyeHne npesymn-
LMW HEBMHOBHOCTH, MOKa He ByAeT AOKa3aHa BUHA B
OAHOW 13 cBOMX GOPM, B MPOTUBHOM CAyUYae CO3AA0T-
CSl YCAOBMSA, M3HAUYAAbHO HapylUaOWMEe MHOXECTBO
dyHAAMeHTaAbHbIX NpaB YeAoBeka [5, ¢. 17].

Cratbsl 6 EBPONENCKON KOHBEHLMW O 3aluuTe
npaB UYeAOBeKa NPeAyCMaTPUBAET, UTO KaXAbIM ue-
AOBEK B CAy4yae Crnopa O ero rpaxaaHCKMx npaBax
M 006513aHHOCTSX MAM MPU NPEABSBAEHUN eMy AOBO-
ro yroAOBHOro OO6BMHEHWA, UMEET MPaBO Ha crpa-
BEAAMBOE U NybAMUHOE pas3bupaTenbCcTBO Aena B
pa3yMHbIV CPOK, HE3aBUCUMbIM M BECTIPUCTPACTHbLIM
CYAOM, CO3A@HHbIM Ha OCHOBaHMU 3akoHa. CyaebHoe
pelueHne obbaBAsieTcH NyOAMYHO, OAHAKO Mpecca U
nybAMKa MOryT He AonyckaTbcs Ha cyAeOHble 3acepa-
HWA B TeUEeHWe BCEro npouecca WAM ero 4acTu Mo co-
obpaxeHUsIM MopaAn, 0OLLLECTBEHHOTO MOPSAAKA MAK
HaLMOHaAbHOM 6e30MacHOCTU B AEMOKPATUYECKOM
obLLecTBe, a Takxe Koraa Toro TpebyroT MHTepechl He-
COBEPLLUEHHOAETHUX UAU AAS 3ALLUMTLI YACTHOM XMU3HU
CTOPOH, UAK — B TOM Mepe, B KakoW 3T0, N0 MHEHUIO
Ccypa, CTPOro HeobxoAMMO - npu 0cobbix obcTos-
TEAbCTBAX, KOrA@ MACHOCTb Hapyllara bbl MHTEPECHI
NnpaBOCYyAMS.

Kaxablit 06BUHAEMbIN B COBEPLUEHUN YTOAOB-
HOro MPEecCTYNAEHWUA CUMTAETCA HEBUHOBHBLIM, AO TEX
nop, Noka ero BMHOBHOCTb He OyAeT ycTaHOBAEHa

3aKOHHbIM MOPSAKOM U UMEET Kak MUHUMYM CAEAY-
towue npaga:

1) OblTb HE3aMEeAAMTeAbHO U MOAPODOHO
YBEAOMAEHHbIM Ha MOHATHOM €My £i3blKe O XapaKTe-
pe U OCHOBaHWU NPEAbABAEHHOIO eMy 0OBUHEHUS;

2) UMETb AOCTATOMHOE BPEMS U BO3MOXHOCTU
AN MOATOTOBKKW CBOEW 3alLMThI;

3) 3awmaTb cedbss AMYHO UAK Yepe3 HEMOCPEA-
CTBEHHO BbIOPAHHOrO MM CaMWM 3aLUMTHUKA WAM,
NpW HEAOCTaTKe Y HEro CPEACTB AASI OMAAThbl YCAYT 3a-
LLMTHWKA, NOAB30BaTbCA YCAYraMu Ha3HA4YEHHOIo eMy
3alMUTHMKa BecnaaTHO, Koraa Toro TpebyroT MHTEePECHI
npasocyaus [6].

B rpaxpaHckoMm npaBe Mpe3yMnuus HeBU-
HOBHOCTW BCE-TakM He 0OAaAAEeT CTaTyCOM MPUHLIM-
na, Tak Kak oHa AOAKHaA ObITb MPpUMeEHKUMA K 06enm
dopmaM rpaxAaHCKO-NPaBOBOW OTBETCTBEHHOCTHU
M AOrOBOPHOM U AEAMKTHOM, @ MO3TOMY OCHOBHbIM
NPUHUMNOM TPaXAaAHCKOrO MnpaBa SABASAETCS MNPUH-
UMM O MOAHOM BO3MELLEHWM Bpepa NocTpapaBLLEN
CTOPOHE, BHE 3aBUMCMMOCTM OT BWHbl. TOAbBKO TYT
HEOBXOAMMO MOACHUTb, UYTO WMMEHHO MOApPa3yMe-
BaeTCcA 3a 3TMM BblpaXeHWeM - 3T0 BO3MeLLeHue
BpeAa MPUUMHEHHOTO HEeAeecrnoCoOHbIMU AULAMM,
XWBOTHbIMM, Bellamu (obpylieHue cTpoeHus). Ho
AAXE B 3TUX CAyYasnX, Mbl CUMTAEM, UYTO BMHA AULA
OTBETCTBEHHOIrO 3a AEWCTBUSI HeAeecnocobHOro,
XWBOTHOIO M T.A., CYLLECTBYET, B BMAE XaAaTHOCTU
UAM HeBpPEXHOCTU, Tak Kak AaHHOE AWMLIO, AOAXHO
6bIAO  MPEAYCMOTPETb MOCAEACTBUSA HEOCO3HAHHbIX
AENCTBUI OrneKaemoro, AMbo NpUHaAAAEXALLEro emy
XWMBOTHOIO MAM 0OpYLIEHMA MPUHAANEXALLETO €My
CTPOEHUS, BCAEACTBME HEHAAAEXALLETO YXOAA.

CornacHo rpaxaaHCKoro koaekca PecnybAanku
MoAAOBa, AMLIO HECET OTBETCTBEHHOCTb TOALKO 33 06-
MaH (YMbICEA) MAW MPOCTYNOK (HEOCTOPOXHOCTb UAK
HEOPEXHOCTb), €CAM 33aKOHOM WAU AOFOBOPOM He
NPeAYCMOTPEHO UHOE, AMBO ECAM U3 COAEPXKAHMA UAK
CyLLLECTBA OTHOLLUEHMI He BbiTEKaET nHoe [7].

COOTBETCTBEHHO, AOKA3aTEAbCTBO OOMaHa WAK
NpoCTynka, NPsiMOro MAM KOCBEHHOIO yMbICAA MNpa-
BOHapPYLUUTEAS], NMPEACTABASIET COOOM CYObEKTUBHYIO
CTOPOHY MpPaBOHaAPYLIEHUA U COOAOAEHUE MNPUH-
UMna OTBETCTBEHHOCTM TOAbBKO 3@ BMHOBHOE
npaBoHapyLLEHWE.

Koraa 10 B CoBeTtckom Coro3e, B 3aKOHOAATEND-
CTBE TOro BPEMEHMU, BbINO NPEACTABAEHO UCTOPUUEC-
KO€ UCKAKoUeHue 13 npasua. Ha tepputopumn CCCP, B
30-40 roabl reHepanbHbI MPOKYPOP A. BbILMHCKKH,
BMECTO NPe3yMnuunu HEBUHOBHOCTN BBOAWUT MPE3YMI-
LUMIO BUHOBHOCTM, KOTOpas MpeAycMaTpuMBaEeT, uTo B
CAyyae ecAM OOBUHSAEMbIN NPU3HAET CBOK BUHY, TO
HET HeOHBXOAMMOCTU AOKAa3blBaTb €r0 HEBUHOBHOCTD,
KakK CAEACTBME, 3aKOHOAATEABCTBO, PEFAAMEHTUPYIO-
LLlee HPUANYECKYHD OTBETCTBEHHOCTb OCHOBbIBAAACh
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Ha WAEW OTCYTCTBUSI HEOBXOAMMOCTM AOKa3blBaHWS
BMHbl B CAydae eé€ npusHaHua. Takum obpasom,
06BUHSIEMbIN AOAXKEH ObIA CaM AOKa3aTb CBOK HEBW-
HOBHOCTb, YTO ObIAO MPAKTUUYECKM HEBO3MOXHO, AO-
Ka3aTeAbCTBOM 3TOMY MOCAYXXMAO MHOXECTBO MCTOPK-
yeckux ¢akros [8].

B npuHuMne Ta xe CuUTyauuss Ha CEroAHSALLIHUNA
AEHb CyLLECTBYET W B rpaXAaHCKOM MpaBe, B vacT-
HOCTWU MpW AOFOBOPHOM OTBETCTBEHHOCTU. Tak, Ha-
npumep, 4. 2 cratbn 401 TK P® ycraHaBAnBaeTr
CAEAYHOLLEE: OTCYTCTBME BUHbI AOKA3blBAETCS AULIOM
HapyLUBLLIMM 0683aTeAbCTBO.

OavH 13 umBuMAMCTOB Poccuiickon depepaumu
KoaraHoB . YTBepXAaeT, UTo B OOAbLUMHCTBE CAY-
yaeB, MPEXAE BCEro B AOTOBOPHbIX OTHOLLEHUSAX,
HEBO3MOXHO, A@ M HE HYXHO YCTAaHaBAWBATb BWHY
KOHKPETHOr0 AOAXKHOCTHOTO AML@ MAM paboTHUKa
FOPMAMUYECKOTO AMLIA B HEHAAAEXALLEM WUCMOAHEHMWM
06513aTEAbCTBA, BO3AOXKEHHOIMO Ha OpraHuW3auuio B
LenoM. [paxaaHCKO-NMpaBOBOE 3HAUYEHWE B TaKUX CH-
Tyaumsx npuobpetaet cam GaKT NpaBoHaPYLUEHNUS CO
CTOPOHbI FOPUAMYECKOTO AMLA (Ha NpUMep, OTrpy3Kka
HepA0OPOKAUYECTBEHHbIX TOBApOB WMAM MPOCPOYKa B
Bo3BpaTe HAHKOBCKOIO KpeamTa), KOTOPOro B NOAHEe
MOXHO 6bIAO Obl U36EXaTb NPU NPOSIBAEHUM 0ObIYHOM
3a60TAMBOCTU MAM OCMOTPUTEABHOCTH.

B cBSA3M C 3TMM rpaxpaHCKOEe 3aKOHOAATEALCTBO
0TKa3aA0Cb OT TPAAMLIMOHHOTO AASl YTOAOBHO MpaBo-
BOM GOPMbI MOAXOAA K MOHUMAHUIO BUHBI.

B cootBetctBUM ¢ @b63. 2 n. 1 ¢T1.401 TK PO BU-
HOW B rpaXAaHCKOM MpaBe CAeAYyeT Npu3HaBaTb He
NPUHATME NPABOHAPYLUMTEAEM BCEX BO3MOXHbIX
Mep No MPeAOTBPALLEHUIO HebAaronpuATHbIX Mo-
CAEACTBWIA CBOErO NOBEAEHUS, HEOOXOAMMBbIX NPW TOM
cTeneHu 3abOTAMBOCTM U OCMOTPUTEABHOCTU, KOTOpas
TpeboBaAach OT HETO MO XapaKTepy AeXallux Ha HEM
0653aHHOCTEN U KOHKPETHbLIM YCAOBUSIM paboThl [9].

B rpaxaaHCKOM npaBe ycTaHOBAEHa Npesymn-
UMS BWHbI MpaBOHapyLIWUTEAs (MPUUYMHKUTEA Bpe-
AQ) TaK KaK UMEHHO OH AOAXEH AOKa3aTb OTCYTCTBUE
CBOEN BWHbI B MpaBOHaApyLUEHWW, TO €CTb MPUHS-
THEe BCEX YKA3aHHbIX Bbllle Mep Mo ero npeaoTspa-
leHuto. MpumeHeHWe 3Tor npes3ymnumu (npeano-
AOXeHMWe) Bo3naraetr 6pems AOKasblBaHWA WMHOMO
NMOAOXEHWSI HA YKa3aHHOIo 3aKOHOM y4YacTHMKa npa-
BOOTHOLLEHUS. TTOCKOAbKY HapyLUWTEeAb MPeANoAara-
eTCcsl BUHOBHbIM, MOTEPMEBLLWIA OT NPaBOHapPYLUEHUS
He 00513aH AOKa3blBaTb BUHY HaPYLUUTEAS, @ MOCAEA-
HUM AAST OCBODOXAEHMS OT OTBETCTBEHHOCTU AOAXKEH
caMm AokazaTb eé otcytetBue [10, ¢. 155-156].

Xotenocb 6bl OTMETUTb MHEHWE €eLé OAHOro
aBtopa, P. 0. 3anka yTBepxaatowero 4yto OCHoOBa-
HUSIMU UAW YCAOBUSAIMM TPaXXAaHCKO-MPaBOBOM OTBET-
CTBEHHOCTU TPAAWULIMOHHO BbICTYNAT COBOKYMHOCTb
CAEAYHLLMX YCAOBUI: HAaAMUME Bpeaa, NpoT1BONpaBs-

HOCTU, BMHbI U MPUUYUHHOM CBA3K MEXAY BUHOBHbBIMMU
NPOTUBOMNPABHbIMW  AEUCTBUAMW U HACTynatoLLu-
MW MOCAEACTBUSIMU HEraTtMBHOro Xapakrepa. Ho B
OTAMUME OT YrOAOBHOIO NpaBa, FAE€ OCHOBOMOAArato-
LWMM MPUHUMNOM BbICTYNAET NMOAOXKEHUE — HU OAMH
HEBUHOBHbIV HE MOXET ObITb MPUBAEUYEH K YTOAOBHOM
OTBETCTBEHHOCTM B rpaXXAaHCKOM MnpaBe Mbl MOXEM
BbISIBUTb LEAbIA PAA MHCTUTYTOB Kak AOTMOBOPHO-
ro, Tak U HEAOrOBOPHOrO npaBa, KOrAa HacTynaer,
Tak HasblBaemasi, OTBETCTBEHHOCTb 6e3 BUHbI [11,
c. 148].

Apkum  npumepom 6e3 BWHOBHOW  OTBET-
CTBEHHOCTM BO BHEAOTOBOPHbLIX MPaBOOTHOLUEHUSX
BbICTyMaeT OTBETCTBEHHOCTb BAAAEAbLA WMCTOYHMKA
MOBbILLIEHHOW OMAaCHOCTHU.

M B pOCCUMCKOM U B YKPAUHCKOM 3aKOHOAATEND-
CTBE CyA MOXET 0CBOOOAMTb BAAAEAbLIA MCTOYHMKA
MOBbILLIEHHON OMAaCHOCTM B CAyyYae MpPOTMBOMPABHO-
ro 3aBAAAEHMA UCTOYHMKA MOBbILLIEHHOW OMNACHOCTU
TPEeTbUM AULIOM, a B TK PO, ewwé n B cayuae rpybon
HEOCTOPOXHOCTM MOTEPMNEBLUEN0, HO MNPUMEHEHUS
3TOr0 MOAOXEHWS MOAHOCTBIO 3aBUCUT OT YCMOTPEHUS
CyAa, T.e. BbICTyMaeT Kak NpaBo, a BOBCE He kak 06-
A3aHHOCTb CyAa. Kak yTBEpXAAET aBTOp, B AOKTPUHE
rPaXxA@HCKOro npaBa Takne MpPaBOOTHOLUEHWUS Tpa-
AMUMOHHO Ha3blBaKOT OTBETCTBEHHOCTbIO 63 BWHbI.
Ecanm Xe, Tak Ha3blBaemasi, OTBETCTBEHHOCTb 6e3
BMHbI HAcTynaeT 3a TO, YTO He COBEPLUAAOCH, TO €CTb
AM  OCHOBaHWs paccmaTtpuBaTb MNPEAYCMOTPEHHbIE
3aKOHOM NpaBOBblE MOCAEACTBMSA MMEHHO B Kauye-
CTBE OTBETCTBEHHOCTW, BEAb CTOPOHa KOTOPYH 3a-
KOHOAQTEAb «Ha3Ha4YaeT AOMKHMKOM» KaK TakOBbIM
TaKk MM MO CYyLLECTBY He aABAAeTcA. B AOroBOpPHbIX
OTHOLLIEHUSIX KOHTpareHT A0HPOCOBECTHO WMCMOAHWA
BO3AOXEHHbIE Ha HEFO AOrOBOPOM 00513aTEALCTBA, a
BO BHE AOTOBOPHbIX — OTBETCTBEHHOE MO 3aKOHY AMLO
He COBepLLAAO HUYEro NPOTUBONPAaBHOrO.

Mo MHEHWIO aBTopa, KOTOPOE Mbl MOAHOCTBIO
pasaeniemM, B 3TOM MHCTUTYTE HaXOAAT CBOE BO-
MAOLLEHMA TakMe HayanOo FpaxAaHCKOro npaBa Kak
obecneyeHne BOCCTAHOBAEHMS HapyLLEHHbIX MNpaB
(cT. 1 TK P®), padyMmHOCTb, CpaBeAAMBOCTb (CT. 3 TK
YKpauHbl).

C O0AHOM CTOPOHbI HeraTMBHbIE MOCAEACTBUS
MMYLLLECTBEHHOIO XapakTrepa, HacTynMBLUME AAS OA-
HOW M3 CTOPOH, He CBA3aHHbl C BUHOBHbIM MOBEAE-
HMEM KOHTpAreHTa MAM ydyacTHMKa abCOAKTHbIX Mpa-
BOOTHOLLUEHWI. C APYroi - 3akOHOAATEAb MblTaeTCs,
KaKMM-TO 06pa3oM BO3MECTUTb MOHECEHHbIE YObITKM
notepneBLlen cTopoHe. N 06a3aHHOM B Takux npa-
BOOTHOLLIEHUSAX CTAHOBMUTCA 6OOAEE 3KOHOMMWUECKM
CUAbHAsA CTOPOHa - MPOPECCUOHAABHbINA XPaHUTEAD,
BAQAEAEL, UCTOUHUKA MOBbILLEHHOW OMNACHOCTU U T.A.

o MHeHMIO aBTOpa, 3aKOHOAATEAbBHAA HOPMA,
KoTopasi 06a3blBaeT CTOPOHY B AOrOBOPE BO3MEC-
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TUTb YObITKM KOHTPAreHTy WAM BHEAOTOBOPHbIX 06-
A3aTeAbCTBaX - BO3MECTWUTb MPUUMHEHHbIN YLLepb,
MO CBOEW NPUPOAE BbICTYNaeT He Kak Hopma
rpaXxAaHCKO-NPaBOBOM OTBETCTBEHHOCTU, @ Kak KOM-
neHcaLuMoHHas HOpMa, Ha KOTOPYH BO3Aaraetcs 3a-
Aava BOCCTAHOBWUTb HApyLUEHHble WMYLLECTBEHHbIE
npaBa U BO3MECTUTb MOHECEHHbIE YObITKM.

Mo HalleMy MHEHWMIO MPU TakKx 0BCTOSITEAbCTBAX
peyb AOAKHA MATM He O OEe3BMHHOM rpaxAaHCKO-
NpaBOBOWN OTBETCTBEHHOCTU, @ O CMeUManbHOM OCHO-
BaHWM BO3HWKHOBEHWUSI TPaXAAHCKO-MPaABOBbIX 06-
A3aTeAbCTB U3 3akoHa [12, c. 149].

BbiBoAbl. B 3akAloueHue, xouyetca  OTMme-

TUTb, 4YTO nNpe3ymMmnuna HEBUHOBHOCTHU ABAAETCA

OCHOBHbIM KOHCTUTYLIMOHHbBIM MPUHLIMIOM HOPUAU-
UECKOW OTBETCTBEHHOCTU U Mpucylla BCeM eé dop-
mMam. pesymnuma HEBUHOBHOCTU B TPaXAaHCKOM
npaBe OTAMYAETCH OT MPEe3yMMLUMU HEBUHOBHOCTU B
YrOAOBHOM MpaBe TeM, UTO B rPaXAaHCKOM npase,
B Y4aCTHOCTM B AOrOBOPHOW OTBETCTBEHHOCTb UMEEeT
MECTO K COXaAEHWIO, NPe3ymMnumua BUHbI, @ BOT Mpu
HEAOrOBOPHOM OTBETCTBEHHOCTM B OOAbLUMHCTBE
CAYyYaeB BCE TaKu AEWCTBYET MPUHLMMN NPEesyMumm
HEBWHOBHOCTH.

MpeHebperasa MNPUHLMNOM MPE3YMMLUU HEBU-
HOBHOCTW, Mbl Hapyllaem W MPWHLMN OTBETCTBEH-
HOCTW 338 BMHOBHOE MpaBoHapylleHWe, Tak Kak OHU
B3aMMOCBA3aHbI.
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Koxxokapb EBreHus BacunbeBHa, UBaHKkoBa TaTtbsiHa AHaTOAbeBHA

NMPOTUBOPEYUBbLIE MHEHHUA O NPE3YMNUWUU HEBUHOBHOCTU B rPAXKXAAHCKOM MNMPABE

B ctatbe paccmatpmBaeTcsi 3HaUMMOCTb U FOPUANYECKME OCHOBAHMUA NPUMEHEHUSA UAU HE MPUMEHEHUS NPE3YMII-
LMW HEBUHOBHOCTM B rPaXAaHCKOM MpaBe. AHaAUM3UPyeTCst HEOHXOAMMOCTb MPUMEHEHWA 3TOrO NMPUHLIMNA NPU ONPEA-
eNeHUN rPaXAaHCKO-NPaBOBOW OTBETCTBEHHOCTU. MccaeayeTcsl CyLLHOCTb NPe3yMnumMmM HEBMHOBHOCTM B CPaBHEHWM
C APYrMMM OTPACASIMU NpaBa, B KOHTEKCTE peLLeHUs 3To NPpobAeMbl B 3aKOHOAATEALCTBE Ha HAaLMOHAAbHOM YPOBHE
M ero COOTBETCTBMA M rapMOHM3aLMK C 3aKOHOAATEABCTBOM EBponenckoro Cotosa, 4To Ha AAHHOM 3Tane pPasBUTUS U
MoAaOBbI M YKpauHbl IBASIETCA HE MaAOBaXHbIM. [peHebperas, NpUHLMNOM Npe3yMnumMmu HEBUHOBHOCTH, HapyLLaeTcs
W NPUHLUMMN OTBETCTBEHHOCTMU 3a BUHOBHOE NpaBOHapyLLEHWE, TaK KaK OHW B3aMMOCBSI3aHbl.

KnaroueBbie cAoBa: Npe3yMnuma HEBMHOBHOCTH, BMHA, FPaXAaHCKOE NpaBo, rPaXXAaHCKO-NpaBoOBasi OTBETCTBEH-
HOCTb, BO3MELLEHWE BpeAA.

Koxokap €BreHia BacuniBHa, IBaHkoBa TeTAaHa AHaToAiiBHA

CYNEPEYAUBI AYMKHU NPO NPE3YMIMLIKO HEBUHYBATOCTI Y LUBINbHOMY MPABI

Y cTatTi po3rASiA@ETbCA 3HAUYLLICTb | FOPUAMYHI MIACTAaBM 3acToCyBaHHA abo He3acToCyBaHHA NPe3yMnLii HEBU-
HYBaTOCTi B LUMBIAbBHOMY npaBi. AHaAI3yeTbCS HEOOXIAHICTb 3aCTOCYBaHHS LbOr0 MPUHLMMNY NPWU BU3HAYEHHI LIMBIABHO-
NnpaBoOBOi BiAMOBIAAABHOCTI. AOCAIAKYETbCA CYTHICTb NPe3yMnuii HEBUMHYBATOCTI B MOPIBHAHHI 3 iHWMMKW rany3amu
npaBa, B KOHTEKCTI BUPIiLWIEHHSA LiEi NpobAeMKn B 3aKOHOAABCTBI Ha HaLLiOHAAbHOMY PiBHi Ta MOro BiAMOBIAHOCTI Ta
rapMoHi3alii i3 3akoHoAaBCTBOM E€Bponeincbkoro Cotody, WO Ha AaHOMY eTani po3BUTKY i MOAAOBM Ta YKpaiHu € He
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MEHLL BaXXAMBUM. HEXTYIOUM NPUHUMNOM NPE3YMILiT HEBUHHOCTI MW MOPYLLYEMO i MPUHUMM BiANOBIAAABHOCTI 3@ BUHHE
NpaBoMNOPYLUEHHS, Tak SIK BOHW B3aEMOMOB’A3aHi.

KarouoBi cAoBa: npesymnuis HeBUMHYBATOCTi, BMHA, IPOMaAsiHCbKe MpaBo, LUMBIAbHO-NPaBoBa BiANOBIAGABHICTb,
BiALLKOAYBAHHS LLKOAM.

Cojocari Eugenia Vasilievna, Ivankova Tatiana Anatolyevna

CONFLICTING OPINIONS ABOUT THE PRESUMPTION OF INNOCENCE IN CIVIL LAW

The article deals with indemnification. the significance and legal grounds of the application or non-application of
the presumption of innocence in civil law. There is analyzed the necessity of applying of this principle in determining
of civil liability. Investigation of the nature of the presumption of innocence in comparison with other branches of law,
in the context of solving of this problem in the legislation at the national level and its compliance and harmonization
with EU legislation, that at this stage of development of Moldova and Ukraine is not unimportant. Neglecting the
principle of presumption of innocence we are violating also the principle of liability for unlawful act committed with
guilt, because they are interrelated.

Key words: presumption of innocence, guilt, civil law, civil liability.



