AHOTALNIA

3Jinvkoecokuii 1.I1. TloBHOBaKeHHs CJIiA40ro mpu oOpaHHi, 3MiHI Ta
CKACYBaHHi 3axodiB 3a0e3meyeHHs] KPHUMIHAJIBLHOIO MNPOBAIKEHHS. —
KBanigikamiitna HaykoBa mpaisi Ha mpaBax pykomucy. Jlucepraiist Ha 3700yTTS
cTyneHs: 1okropa ¢iunocodii 3a cremanpHicTIO 081 — «[IpaBo». — HamonansHuit
yHiBepcuTeT «Onechka ropuaudHa akajaemis», Oxeca, 2019.

Juceprariisi € mepmuM y Haylli CIeMiaIbHAM KOMITIEKCHUM JTOCIT1HKCHHIM
MMOBHOBAKEHB CJIIYOro MpH oOpaHHi, 3MiHI Ta CKacyBaHHI 3aX0/(1B 3a0e3MeYeHHs
KPHUMIHAJIBHOTO TIPOBAKCHHSI.

VY nucepraiii JOCHIPKEHO JOKTPUHAIBHI MIAXOIM JI0 KaTreropii «3axoiu
3a0e3MneueHHs KpUMIHAJIBLHOTO ITPOBAKEHHS», 30KPEMA, Y aCTIEKTI CITIBBIIHOIICHHS
13 KaTeropi€ro «KpUMIHAJIBHO-TIPOIECYaATbHUN MPUMYC)»; NTOBEICHO, 10 E€JIEMEHT
NPUMYCY y TPOIECYaTbHUX JISIX MOXKE MaTH: a) OCHOBHHMM XapakTep 1 30BHILIHE
CIpsIMyBaHHS (SIK TIPAaBUIIO, IIOJI0 3a0€3MEUEHHS HAJIEKHOTO BUKOHAHHS 000010 11
KPUMIHAJIBHO-IIPOLIECYAIbHUX OOOB'A3KIB); O) JONOMIKHHUN XapakTep, SKUU €
CYNyTHIM JUIsl peani3ailli MeTH TMpolecyalbHoi Jii. BusHaueHo kpurepiit
BUOKPEMJICHHSI ~ 3aXOJ[IB  3a0€3MEUEHHs] KPUMIHAJIBHOTO TMPOBAHKCHHS Ta
KOpETyBaHHS X HOpPMATHUBHOTO TMEPEITIKY, IKUM € OCHOBHHI XapakTep MPUMycy, 110
Ma€ CaMOCTIMHE 1 30BHINTHE CIPSMYBaHHS 1 CTOCYEThCS 3a0€3MEUEHHsT HAJICKHOT
MOBEAIHKM 0COOM MMPY BUKOHAHHI KPUMIHAJIBHO-ITPOLIECYaTbHUX 000B'SI3KIB P13HOTO
CIpsIMyBaHHS, 1 MOJsirae B oOMexeHH1 npaB Ta cBoOox ocobu. ChopmynboBaHe
BU3HAYEHHSI 3aXOJIB 3a0€3MEUCHHS] KPUMIHAJIBHOTO TMPOBAKEHHS — 1I€
periiaMeHTOBaHI HOpPMaMH KpPUMIHAJbHOTO TPOIECYaTbHOTO 3aKOHOAABCTBA 13
JOTPUMAHHSIM BHUMOT <GIKOCT1 3aKOHY» KPHMIHAJIBHO-TIPOIIECYalibHI 3acO0H, SIKI
MAaloTh XapakTep NPUMYCY CAMOCTIMHOIO 1 30BHIIIHBOTO CIIPSIMYBaHHS, 110 MOJISITae
B 0OMEXEeHHI IpaB Ta cBOOOJ] 0cOOH, sIK1 3aCTOCOBYIOThCS Ha MiJCTaBaX, yMOBax Ta
B 00Cs31, CIIBMIPHUX METi 3a0€3MeYeHHS JIEBOCTI KPUMIHAILHOTO TTPOBAKEHHSI.

Ha ocHOBI BUJIIJIEHOTO KPUTEPIIO 3aITPOTIOHOBAHO HAYKOBY MOJIE)Ib CUCTEMU 3aXO0/I1B



3a0e3MneueHHs KpUMIHAIBHOTO TpoBakeHHsT Ta gonoBHeHHS n0 KIIK momo i
HOPMATHUBHOTO 3aKPITUICHHS.

AprymMeHToBaHo, 110 A0 MEpeiKy 3axoAiB 3a0e3MeueHHs] KPUMIHAIBLHOTO
npoBapkeHHs y 4. 2 ¢T. 131 KIIK marots OyTu BimHeceHi: 1) npusim; 2) HakIaAeHHS
IPOIIOBOTO CTATHEHHs; 3) MOKJIAJEHHA Ha CHellialdicTa BUTpPAT, MOB’S3aHUX 3
OTOJIOIIEHHSIM TIEPEPBHU B CYJIOBOMY 3aciflaHHI, IIPU HOT0 HENMPHOYTTI 0 cyay 6e3
MOBXHUX MPUYUH 200 HEMOBIAOMIICHHS PO PUYUHA HEPUOYTTS; 4) THMUYACOBHUI
JIOCTYM JI0 pedei, JOKYMEHTIB, NMPUMIIICHb; 5) apelT MaifHa; 6) mepemnaHHs Ha
MIKJyBaHHS OMiKyHaM, OJM3BKUM pOAWYAM YU 4iIeHaM CiM’i 3 00OB’S3KOBUM
JKapChbKUM HAMJISIIOM 0COOM, 0COOHM, CTOCOBHO SIKO1 Iepe10avaeThbes 3aCTOCYBaHHS
MPUMYCOBHX 3aXO/iB MEIMYHOTO XapakTepy abo BUPINIYBaJIOCS MUTAHHS IPO iX
3aCTOCYBaHHS; 7) MOMIIIEHHS OCOOU, OCOOU, CTOCOBHO SIKOi MependadaeThes
3aCTOCYBaHHS MPUMYCOBUX 3aXOJlIB MEIWYHOTO XapakTepy ado BUPINIYBaJIOCs
MUTaHHA TPO 1X 3aCTOCYBaHHS, 0 3aKJIaly 3 HaJaHHS IMCUXIaTPUYHOI JTOMTOMOTH B
YMOBaX, 1110 BUKJIIOYAIOTH 11 HEOe3MeuHy MOBEAIHKY; §) MepelaHHs HEOBHOMITHIX
MiJ0O3pIOBAaHUX YW OOBHHYBAYCHUX IIiJI HamIsga OaTbKiB, OIIKYHIB YU
MIKJIyBaJbHUKIB, & O HEMOBHOJIITHIX, SIKI BUXOBYIOTbCSI B IUTSAYIN YCTAHOBI, — IT1]T
HaJISA1 aaMiHICcTpalii i€l ycTaHoBH; 9) moMIIIEHHST 0COOH, SIKa MICTsS I0CSITHCHHS
OMHAJIIATUPIYHOTO BIKYy JI0 JOCSATHEHHS BIKY, 3 SKOIO MOXXE HacTaBaTH
KpUMiHaAJbHA BIAMOBIAATBHICTh, BUYMHUJIA CYCHUIBHO HEOE3MeYHe [ISHHS, 110
MiJIaaa€e i O3HAKK JIISTHHS, TIepea0adyeHoro 3aKOHOM YKpaiHu PO KpUMIiHAJIbHY
BIJIOBIJIAJIBHICTh, Y NPUUMaIbHUK-PO3NOAUIBHUK aiis aitei; 10) mpumycose
3aJly4eHHsI 0COOU JI0 MPOBEJECHHA MEIUYHOI 200 MCUXIaTpUYHOI excneptusu; 11)
HaAIpaBJICHHS] OCOOM J0 MEIUYHOTO 3aKjady JUIsl TPOBENCHHS ICHXIaTPUYHOI
eKCIepTr3u; 12) BCTAaHOBIICHHS CTPOKY JJIsl O3HAHOMJIEHHS 3 MaTepiajlaMu, JI0 SIKUX
HajaHo aoctyn y nopsaky ct. 290 KIIK, y pa3i 3BonikaHHs Npu 03HAOMIJICHHI 3
HuMmy; 13) 3arpumanns ocobu; 14) 3amo0ixkH1 3axoau. Jlo mepeniky 3amo0iKHUX
3axomiB y 4. 1 ct. 176 KIIK marors OyTu BimHeceHi; 1) THMYacoBe BHIIyYEHHS
JIOKYMEHTIB, K1 MOCBIYYIOTh KOPUCTYBaHHS CIEIIAIBHIUM MPABOM, Y 3aTPUMAHO1

ocoOu; 2) TUMYacoBe OOMEXKEHHS y KOPUCTYBaHHI CIEUIAJIbHUM MpaBoM; 3)



BIJICTOPOHEHHS BiJ MOcCaau; 4) TUMYACOBE BIACTOPOHEHHS CY[Al BiJ 3A1MCHEHHSA
npaBoCyAs; 5) 3000B’si3aHHS MMIJ03PIOBAHOrO, OOBMHYBau€HOTO MNpUOyBaTu 3a
KO>KHOIO BUMOTOI0 JI0 CyAy a00 JI0 1HIIIOTO BU3HAYEHOI'O OpraHy Jep»aBHOI BIaIu;
6) TMOKIAJACHHA Ha IiJ03PIOBAHOrO, OOBHMHYBAuUE€HOTO JOAATKOBHX OOOB'SI3KIB,
nependavenux yactuHamMu S5 Ta 6 cT. 194 KIIK; 7) ocoGucre 3000B’s13aHHS; 8)
ocobucTa nopyka; 9) 3actasa; 10) nomanruiii apemT; 11) TpuMaHHs i BapTORO.

JlocnmipkeHO TMHUTaHHS TOHSATTSA, 3MICTY TIOBHOBaXEHb CHIAUOTO Y
KpUMiHAJLHOMY MPOBAKEHHI, 30KpeMa, MpHu 00paHH1, 3MiH1 Ta CKaCyBaHHI1 3aX0/IiB
3a0€3MeUeHH KPUMIHAJIBHOTO TpoBaykeHHS. CopMynbOBaHO BHU3HAYECHHS
MOBHOBAXKEHb CJI1TYOT0 MpU 0OpaHHi, 3MiHI Ta CKaCyBaHHI 3aXO[IB 3a0e3MeUeHHs
KPUMIHAJIBHOTO TMPOBAPKEHHSI — 1€ CHUCTEMa perjiaMEHTOBAHUX KPUMIHAJIHLHUM
MPOIECyaIbHUM 3aKOHOJIABCTBOM ITYOJIIYHO-BJIAIHUX MpaB Ta OOOB'S3KIB MpH
oOpaHHi, 3MiHI Ta CKaCyBaHHI 3aX0/l1B 3a0€3MEUECHHS] KPUMIHAJIBLHOTO MPOBAHKCHHS
cy)00Bux o0ci6 oprany HarmionanapHOi mojinii, oprany Oe3leKH, OpraHy, IO
3MIACHIOE KOHTPOJb 3a JOAEPKAHHSAM IIOIaTKOBOTO 3aKOHO/ABCTBA, OpraHy
JepxaBHOTO OIOPO PO3CIiyBaHb, [ 0JOBHOTO MiJIPO3/ALTY JAETEKTUBIB, MIAPO3IALTY
JIETEeKTUBIB, BIIIUTY JETEKTHBIB, MIIPO3AULY BHYTpIIIHBOro KoHTpomto HADB
VYkpainu, yrmoBHOBKEHUX 31MCHIOBATH JIOCYAOBE PO3CIIAYBaHHS KPUMIHAIBHHUX
MpaBOMOPYIEHb, CHPSMOBAaHWX HA JOCSTHEHHS  J1€BOCTI JOCYJIOBOTO
pPO3CHiTyBaHHS, WUIIXOM IIPOBADKEHHS TPOIECYATbHUX i Ta TNPUAHATTS
MpolieCyalbHUX PIllIeHb y NOPsAKY, ependadenomy KIIK.

3niiicHeHO Kiacu(ikaliro MOBHOBaXKEHb CJIIIYOrO MpU OOpaHHi, 3MiHI Ta
CKaCyBaHHI1 3aX0/I1B 3a0€3MeUYeHHSI KpUMIHAJILHOTO MPOBAJPKEHHS 3a: 3ac00aMH, sIKi
BUKOPHCTOBYIOTHCS IPHU peaiizallii TOBHOBaKEHb Mpu 0OpaHHi, 3MiHI Ta CKacyBaHH1
3axX0fiB 3a0€3MEUYEeHHS KPUMIHAJIBHOTO MPOBAHKEHHS; CTYIEHEM CaMOCTIHHOCTI
npy  peamizaiii TMOBHOBaXEHb; 3a (opMamMu peamizaiii; BUIaMHU 3aXOJiB
3a0e3MeueHHss KPUMIHAIBHOTO TMPOBAKEHHS, KOJIOM YYaCHUKIB KPHUMIHAIBHOTO
MPOBAPKEHHS, J0 SKUX 3aCTOCOBYIOTHCS 3aXOIM 3a0€3MeueHHS KPUMIHAIBHOTO
MIPOBAKEHHS; TIOPSAIKAMU KPUMIHATIBLHOTO TIPOBAKEHHS; XapaKTEPOM 311HCHEHHS;

4acoM 3/IICHEHHS; CIPSIMYBaHHSIM.



PosmsiHyTo cniggoro sik cy0’ekTa OKa3yBaHHS NMpU OOpaHHI, 3MiHI Ta
CKacCyBaHHI 3axXO0JliB 3a0€3MeUeHHs KPUMIHAIBHOTO MpoBaKeHHs. JoBeneHo, 1mio
ICHYIOTB JIB1 (pOpMHM peastizailii MOBHOBAKEHB CJI1TYOTO 3 IOKa3yBaHHS: TOKa3yBaHHS
IpU CaMOCTIMHIN peanizaiii MOBHOBaXEHb HIOAO OOpaHHs, 3MIiHHM, CKacyBaHHS
3aX0JiB 3a0€3MeUeHHs KPUMIHAJIBLHOTO MPOBAKEHHS;, JOKAa3yBaHHS MPHU OOpaHHI,
3MiHI Ta CKacyBaHHI 3axoOjiB 3a0€3MeueHHs] KPHUMIHAJIBLHOTO IPOBAKEHHS, IO
3aCTOCOBYIOTBCSI CIIYUM CYAJICIO.

Busnaueno cucreMy Ta BUJIM CTAaHAAPTIB JIOKa3yBaHHI IpH peaiizarii
MOBHOBaXEHb CIIAYOTO 3 JOKa3yBaHHS IpU OOpaHHI, 3MiHI Ta CKacyBaHHI 3aXOiB
3a0e3MeYeHH KPUMIHAIBHOTO MpoBakeHHs. CucreMa CTaHAAPTIB JOKa3yBaHHS
CTOCOBHO 3aXOJIiB 3a0€3ME€UEeHHS KPUMIHAJIBHOTO MPOBAIKEHHS MICTUTh €JIEMEHTH
oOrpyHTOBaHa MMi/103pa / OOIPYHTOBAHE MPUITYIIICHHS MPO MPUYETHICTh 10 BAMHEHHS
KPUMIHAJIBHOTO TPaBOIMOPYIICHHS! (B OCOOJMBHX MPOBA/KEHHSX); JOCTaTHI
M1JICTaBU; PO3YMHI Mi103pU; IEPEKOHAHHSA 3a OubIoi BiporiaHocTi. L1 crannaptu
JIOKa3yBaHHSI MOAUISIOTHCS HA: 3arallbHUM, CHellalibHI Ta JIOAAaTKOBHM. 3axonu
3a0e3MneueHHs KPUMIHAJIBHOTO MPOBAKEHHS 3aJICKHO BiJl CTAaHAAPTIB JOKA3yBaHHS
MiJICTaB iX OOpaHHS MOJUISAIOTH Ha: 3axoAu 3a0€3MEUEHHS] KPUMIHAJIBLHOIO
MPOBAKEHHS, CTaHAAPT JOKa3yBaHHS IIJICTaB SAKUX (OpMyeTbCS Ha OCHOBI
PETPOCIIEKTUBHOTO  TII3HAHHS,  3aCTOCOBYIOTHCS ~ CTaHAAPTH  MPEAMETHOI
OOIPpYHTOBAaHOCTI MiJO3pW Yy BYMHEHHI KPHUMIHAJIBHOTO MPABOMOPYUIEHHS Ta
JIOCTATHIX I1JICTaB; 3aX0/IM 3a0€3MEeUCHHS] KPUMIHAILHOTO TIPOBAKEHHS, CTAaHAapT
JIOKa3yBaHHS MIACTaB SKUX (POPMYETbCS HA OCHOBI  PETPOCHEKTUBHO-
NPOTHOCTUYHOTO  T3HAHHSA:  3aCTOCOBYIOTHCS ~ CTaHAAPTH  MPEAMETHOI
OOTPYHTOBAaHOCTI MIiM0O3pH, AOCTATHIX IMIJCTaB Ta PO3YMHOI MiJ03pH; 3aXOAH
3a0e3MeueHHsT KpUMIHAIBHOTO MPOBAKEHHS, CTAHIAPT TOKa3yBaHHS ITiJICTAB SIKUX
dbopMyeTbCST  HA  OCHOBI  PETPOCIEKTUBHO-TIPOTHOCTHYHOTO  TTI3HAHHS:
3aCTOCOBYIOThCS ~ CTaHAAPTH  CyO'ekTHOI ~ OOTpyHTOBaHOCTI  migo3pu  /
OOTpYHTOBAaHOCTI MNPUMYIIEHHS TMPO MNPUUYETHICTH OCOOM 10 BYMHEHHS

KPUMIHAJIBHOTO TIPABOIMOPYIICHHS B OCOOJMBHUX TOPAJKAX KPUMIHAIBLHOTO



MPOBAPKEHHS, JOCTATHIX MiACTaB Ta IS 3aMOODKHUX 3aXO/IB — MEPEKOHAHHS 3a
OUTBIIOT BIPOT1AHOCTI.

JlocaipKeHO TUTaHHS CaMOCTIMHUX OBHOBaYKEHb CJIIAYOTO MpH 0OpaHHI Ta
CKacyBaHHI 3aX0/1iB 3a0e3MeueHHs] KPUMIHAJILHOTO MTPOBAKSHHS.

OOTpyHTOBAHO, 1110 MOBHOBAXKEHHS CJIIIYOTO MIOJ0 31ACHEHHS 3aTpUMaHHs
noTpeOyloTh YTOYHEHHS 32 TaKUMHU HalpsIMKaMH: YTOUYHEHHS TOIMEHYBAaHHS
cy0’€kTa, 710 SIKOTO MOXKe OyTH 3aCTOCOBAHE 3aTPUMAaHHS; YTOYHEHHS MOJI0XKEHD Y.
5 c1. 208 KIIK cToCOBHO MOMEHTY CKJIaJIaHHS MPOTOKOIY; 3aKPITJICHHSI 000B’SI3KY
BHOCHUTH BIJIOMOCTI MpO KpuUMiHalbHE npaBonopyiienus 10 €P/IP ognodacHo i3
CKJIalaHHSM TPOTOKONy 3aTpMMaHHS, a Yy BHUKIIOYHMX BHUMAAKaX y pasi
HEMOXXJIMBOCTI BHECEHHS BimomocTed 10 €PJ[P — He mi3Hime TphOX roau Micis
3aTPUMaHHSA 0COOM; pO3IISAaTH OOIIYK 3aTpUMaHOi 0coOU HE K OKpeMy CIiady
(pO3IIYKOBY) /10, a SIK CTPYKTYPHUH €JIEMEHT 3aTPUMaHHS K 3alI001KHOTO 3aXO01Y,
110 1 JO3BOJIUTH MPOBOJUTHU HOTO O€3 yXBaIM CIIITYOTO CY/JI1, [0 BUMArae BUKIaay
4. 3 cT. 208 KIIK Ykpainu y pegakiii: «3. YIOBHOBaXk€Ha CITy»)K00Ba 0c00a, CI1A4Hi,
MPOKYPOp MOXKE 3IIHCHUTH OOIIYK 3aTPUMAHOi O0COOM 3 JOTPUMAaHHSIM IpaBUI,
nepen0aueHuX YaCTHHOI cbOMOIO cTaTTi 223 1poro Kopekcy»; ckacyBaHHA 4. 2 CT.
208 KIIK.

JloBeneHo, mo aisg 3abe3nedeHHs: epekTuBHOCTI BUKIMKY ciigaum y KIIK
cilil mnepeadauuTH HOPMY, sika 3000B’SI3yBaTMME YYAacCHUKIB KPUMIHAJIBHOTO
MIPOBAKEHHS, SIK1 BUKJIUKAIUCS CIIAYUM X0U OJUH Pa3, MOBLAOMIISTH CII1TYOTO PO
3MiHYy CBOrO  MiCIsl MpOoKUBaHHS  (mepeOyBaHHs, 3HAXOJKEHHs)  abo
MICLIE3HAXO/KEHHS TT1J] Yac MPOBAIXKEHHSI CIIPaBH, a y pa3l BIACYTHOCTI 3as1BH MPO
3MIHYy MICIl TIPOKUBAHHS a00 MICIE3HAXO/KCHHS BUKIIMK HAJCHUJIAETHCA Ha
OCTaHHIO BIJIOMY CIIIYOMYy aJpecy 1 BBaKA€ThCS JTOCTABICHOIO, HABITh SKIIO
YYaCHHUK KPUMIHAJILHOTO MPOBAKEHHS 32 ITIEI0 aAPECOr0 OLIbIIE HE MPOXKUBAE a00
He 3HaxomuTbes (sk Haremep mnependadeHo y ILIIK), a HeBUKOHAaHHS IIHOTO
O0OB’SI3Ky Ma€ TATHYTH HACHIJKH, aHAJIOTIYyHI HenpuOyTTIO Ha BUKIUK 0e€3
MOBAXHUX TpUYMH. Hacmigku HEsBKM HA BUKIWK IM1I03PIOBAHOTO MAalTh OyTH

MPOTMOPIIHHUMU XapaKTePy HEABKHU, 3aJI€KHO B1J] TOTO, UM € BOHA OJJHOKPATHOIO a00



cucreMatuuHoro. Tomy Mae Oyt BigkopuroBaHa Hopma KIIK momo mMoxmuBocCTi
OTOJIOMICHHS PO3IIYKY MiAO3PIOBAHOTO Y BUMAAKY MOTO HESBKA HAa BUKIUK: «l.
Ao mig yac JOCYIOBOTO PO3CHIIAYBaHHS MICIIE3HAXOMKEHHS MiJ03PIOBAHOTO
HeBioMe abo ocoba mepeOyBae 3a MexaMmMH YKpaiHH Ta HE 3 ABISEThCS 0€3
MOBKHUX MPUYUH HA BUKIIUK CI140T0, IPOKypopa 6€3 MOBaKHOI MPUYMHU OLTBIIT
K JIBa pa3l 3a YMOBU HOTO HAJIEKHOTO IMOBIJIOMJICHHSI MIPO TaKWW BUKIUK, TO
CJIITYUH, TIPOKYPOP OTOJIOIIYE HOTO PO3IIYK.

VYkazano, mo i 3a0e3nedeHHs J1€EBOCTI THMYAacOBOTO OOMEXKEHHS Y
KOPUCTYBaHHI CHEIliaIbHUM TIPABOM CIIIYOTO CIIJ HAJAUIUTA TTOBHOBAXKCHHIM
THMYACcOBO BUJTyYaTH HE JIMIIE JTOKYMEHTH, SKi MOCBIAIYIOTh TIPABO HA BOJIOIIHHS
Ta HOCIHHA 30poi, a 1 30po1o, sIKa 3HAXOJIUTHCS Y 3aTPUMaHOI 0COOM.

Po3misiHyTO TUTaHHA NOBHOBAXEHb CIIIYOrO0 NOpH OOpaHHI, 3MiHI Ta
CKacyBaHHI  3axoJliB  3a0e3MeUeHHs KPUMIHAJIBLHOTO  MPOBAKEHHS, IO
3aCTOCOBYIOTBCS 32 YXBAJIOIO CJIITYOTO CYJIJII.

JloBenieHo, 10 y pa3i HEBIAMOBIIHOCTI KJIOMOTAHHS CJIAYOTO 0 CHIAY0r0o
cynai Bumoram KIIK, BoHo Mae moBepraTtucst oco0i, sika HOro mojgasa, o Mae OyTu
BimoOpaxkeHo y KIIK. 3a3HaueHo, 1o 4YuHHE KpUMIHAJIbHE MpOlECyaIbHe
3aKOHOJIAaBCTBO MOTpeOye yHi(diKaIii MUTaHb MiACYIHOCTI KJIOMOTaHb CTOCOBHO
3ax0[iB 3a0e3MeueHHs] KpUMIHAJIBHOTO MPOBAHKEHHS 13 OJHOYACHUM BUPIIICHHSIM
MUTAHHS MNP0  BCTAHOBJCHHS  MICIIE3HAXO/KEHHS  OpPraHy  JOCYIOBOTO
pO3CHIIyBaHHS Ta MiJICYAHOCTI KJIOMOTaHb y BHUMAAKY PO3CTIAyBaHHS CJIiIYOIO
TPyTIOI0

VYkazaHo, 1o chiguuil Mae OyTH BU3HAHUM Cy0’€KTaM MOJAHHS KJIOMOTaHHS
PO TIPOJAOBKEHHS CTPOKY BIJICTOPOHEHHS BiJl ITOCAIH, TAMYACOBOTO OOMEKEHHS Y
KOPUCTYBaHHI CHIEL1aJbHUM MIPABOM.

Hageneno aprymentu, mo cmiguuii Mae Oyt BuzHanuii y KIIK cy6’exrom
anessiiHOr0 OCKapKEHHs YXBaJl CJITYOT0 Cy/AJll CTOCOBHO 3aXOiB 3a0e3MeUeHHs
KPUMIHAJILHOTO TPOBA/DKEHHS Y BUIMAJKaX, KOJIW BiH TOJIaBaB CIITYOMY CYIII

KJIOMOTaHHs Ta / a0 OpaB y4acTh y HOTo po3IJIsii.



3ams 3a0e3redeHHsT MOXKIUBOCTI 0Ci0, 3a y4yacTl SKHX PO3IIAJAETHCS
KJIOTIOTAHHS, O3HAHOMHTHCS 13 KIOMOTAHHSAM TMPO apemT MaifHa, TOBEACHO
no1iasHICTh Tiependauntu y 4. 1 ctT. 171 KIIK, mo «Kormist K10MoTaHHS PO apernT
MaiiHa 3 JO0AaTKaMHU HE TMI3HINIe HIXK 3a TPU TOAMHMU O TOYATKy PpO3IVISAY
KJIOMIOTaHHSI HAJIA€ThCS I1J03PIOBAHOMY, OOBHHYBAaY€HOMY, IHIIIOMY BJIACHUKY
MaiiHa a00 MOro 3axMCHUKY, 3aKOHHOMY MPEJICTABHHUKY, MPEICTABHUKY, KpiM
BUMAAKIB 3a0e3meueHHsT 30€peKeHHS pPEYOBHX JOKa3iB. Y pas3l 3BepHEHHS
MBUIBHOTO MO3MBaya 3 KJIOMOTAHHSIM IPO apellT MaifHa 3 METOI0 3a0e3MeUeHHS
UBIJILHOTO MO30BY OOOB'SI30K HAJaHHS KOIMii KJIOMOTAHHS MPO apemT MaiHa 3
JOJaTKaMy HE Mi3HIME HDK 3a TPU TOJMHU A0 TMOYATKy PO3MISIAY KIOMOTaHHS
MOKJIAJIA€ETHCS HA CIYOTO CYII0, CYI».

AprymMeHTOBaHO HEOOXIIHICTh YAOCKOHAJIEHHS MPOLEAYPH CKACyBaHHS
apeity maitHa (3o0kpema, uepes 3akpimieHHs y KIIK: (1) noBHOBaXkeHHsI CI1140TO
3a MOTO/IKEHHSIM 3 IPOKYPOPOM OJHOYACHO 3 BUHECEHHSM II0CTaHOBH PO 3aKPUTTS
KPUMIHATBHOTO MPOBAKEHHSI CKAaCyBaTH apellT MaifHa, SKIIO BOHO HE MiJJIsIrae
crieriaigbHii KoH(icKkallii; (2) MOBHOBaKEHHS CIIAYUA MPUUHATH PIMICHHS PO
CKaCyBaHHS  apelTy MaiiHa Yy pa3i 3aKpUTTS KPUMIHAJBHOTO TMPOBAKEHHS
MIPOKYPOPOM Y pasi, SAKIIO 1€ MaHO HE MiJJsATae CreniaibHii KoHdicKamii 1 1e
MATAHHS HE BUPIMICHO Y TTOCTAHOB1 IPOKYypopa).

3 METOI YHOPMYBaHHS TOBHOBa)KEHb CIIITYOTO CTOCOBHO 3aroO01KHUX
3aXO0JlIB JOBEACHO JIOUUIbHICTE mependoauntu y KIIK: moBHOBaXkeHHS CiIig4oro
1HILIFOBaTH CKAaCyBaHHS 3all001KHOTO 3aXO0/1y; BUPIIICHHS MUTAaHHS 3MIHU 1ICTOTHUX
YMOB 3aCTOCYBaHHS 3amo0OiHOTo 3axony y mopsaky 4. 1 ct. 200 KIIK (3miHa
ICTOTHUX YMOB 3aCTOCYBaHHS JOMAIlHBOTO apeliTy, po3Mipy 3acTaBH, 3aMmiHa
MOPYYMTENISA); TOBHOBAXKEHHSI CIIYOTO IIOAO 1HINIALIl MPOJOBXKEHHS CTPOKY, Ha
SKUI Ha M1703pI0BaHOr0 Oyiy MOKIaIeH] 101aTKOBI 000B S3KH.

JloBeneHO, 10 YIOCKOHAJEHHS MOBHOBAaXXEHb CIIITYOrO CTOCOBHO YYacTi
CIIiTYOTO Y PO3IIISIIi KJIOMOTaHb MOTPeOy€e BHECEHHS HACTYITHUX 3MiH Ta JOMTOBHEHb
1o KIIK: 1) 4. 2 ct. 147 KIIK nonoBHutH pedeHHsM: «CiigdoMy, POKypopy, 3a

KJIOIIOTaHHAM SIKOI'O 6y.]'IO HaKJIaACHO I'POIIOBE CTATHCHHA, Pa30OM 3 HOBi}lOMJ’IeHHHM



Ipo MiCIle Ta 4Yac pO3IVISAY KIIOTIOTaHHS HANpPaBISIEThCS WOTO KOMis»; 2)
nependauntu y KIIK MoxmuBicTh po3misily KJIOMOTaHHS 3a BIACYTHOCTI CJITYOTO,
SKIIO MPO I1e HaiiIa ioro 3asBa (kiaomnoranHs); 3) 4. 2 ct. 132 KIIK nonoBHuTH
TaKUM PEUEHHSIM: «0c00a, sKa 3BEpHYJacs 13 KJIOMOTAHHSAM, IO IOCTAHOBICHHS
yXBaJIM CIIIYUM CYIJICI0, CYIOM 3a pe3yJibTaTaMu pO3IVISAy KIOMOTAHHS MOXKE
BIJIKJIUKATU KJIOTMOTaHHA. Y pa3l BIAKIWMKAHHS KIOMOTAHHS CHITYUN Cynns, Cy.
CBOEIO YXBAJIOK MOBEPTAIOTh KJIIOMOTaHHS 0C00i, sika Horo moxana.»; 4) 4. 1 ct. 193
KIIK Bukmactu y penakmii: «l. Po3misig KIONOTaHHS MpoO 3aCTOCYBaHHS
3aMo01KHOTO 3aXOMy 3IIACHIOEThCS 3a YYacTIO MPOKypopa, cligdoro (3a
JOPYYEHHSM IIPOKYpopa) MiJ0o3pI0BaHOTO0, 0OBUHYBAU€HOTO, MOTO 3aXMCHUKA, KPIM
BUIIAJIKIB, IEpEeI0aYEHUX YaCTUHOIO MOCTOIO III€T CTATTI.

VYkazaHo, M0 yIOCKOHAJIECHHS IMOBHOBAXEHB CJIAYOTO CTOCOBHO BHKOHAHHSI
yXBalld chiggoro cyaai norpedye: 1) mommpenns aii [lopsanky mnepemadi Ha
30epiraHHsl TUMYAacOBO BIJIYYCHHX Il Yac KPUMIHAJIBHOTO MPOBAXKEHHS
JIOKYMEHTIB, 5IKl TOCBITUYIOTh KOPUCTYBaHHS CIIELIAIbHUM IIPABOM, 3aTBEPIKEHOTO
noctanoBoto Kabinery MinictpiB Ykpainu Big 19 muctomama 2012 p. Ne 1104,
TaKOX Ha JIOKYMEHTH, 5IK1 MOCBIUYIOTh 001MaHHs 0CO00I0 MOCaU Ta SIK1 BUITYUYEHI
Ha Yac B1ICTOPOHEHHS BiJl ocaju; 2) BHecTu AonoBHeHHs 10 cT. 41 KIIK Ykpainu,
SKAM  TlepeA0auyuTd  BHUKOHAHHS  OINECPATUBHUMHU  MIAPO3AUIAMH  IHIIHX
MPOIECyTHbHUX [IM, a TAKOXK PO3LIYKOBUX JI1M, O TO3BOJUTH CI1JYOMY MPOCUTH
JIOPYYUTH BUKOHAHHSI KOHKPETHOMY CITIBPOOITHUKY OMEPATUBHOTO IiIPO3LTY, YA€
Mpi3BUILE, IM S Ta 110 OATHKOBI Oy/ie BKa3yBaTHCs B yXBaJll CIIAYOTO CYAJll, & TAKOK
NonoBHEeHHs, skuM nepeabauntu y cT. 41 KIIK BukoHaHHs omnepaTUBHUMU
MiZPO3AiaMyd  JOPYYCHb  CIIJUUX IIOAO CYNPOBOMKCHHS Yy IPOBEACHHI
npolecyaIbHUX Jii; 3) periaMeHTyBaTH Jiii CI1AY0r0 Micias TUMYAaCOBOTO JOCTYITY
710 pedeld 1 TOKyMEHTIB TAKMM YHHOM: CJI1 T4 MICJIE TAMYACOBOT0 JOCTYMy Y hopMi
BUJTyYCHHSI (BUIMKH) OCTAaTOYHO BUPINIy€ MUTAHHS MPO T€, YM MAIOTh IIl pedl Ta
JIOKYMEHTH 3HaYCHHS JUIsI KpUMIHAJIBHOTO MTPOBA/KCHHS, 1 3BEPTAETHCS 10 CITITIOTO

CyIUIl 3 KJIOTIOTAaHHSIM MPO aperT MaiHa (3 yTouHeHHsM mojoxeHb maBu 17 KITK



IOZI0 apemTy MaiiHa He TIIbKA 3 METOI 3a0e3ledeHHs 30€pEeKCHHS PEeYOBHUX
JIOKa3iB, a IOKa3iB y MLJIOMY).

Knwuoei cnoea: cniguuii, TOBHOBAXXEHHS CIIAYOro, OOpaHHS, 3MiHA,
CKacCyBaHHs 3axo[iB 3a0e3MeueHHS KPUMIHAJBHOTO TMPOBAKEHHS, 3amo01kKHI

3aX0JId, CTAaHAAPTH JTOKa3yBaHHS, CJITUUM CY1J1s1, BAKOHAHHSI yXBaJIM CJI1AY0TO CY/II1

SUMMARY

Zinkovskyy I.P. Investigator’s powers in the course of imposition, change,
or revoking of measures to ensure criminal proceedings. — Qualification
scientific work, manuscript copyright. Thesis for a Ph.D. degree in 081 specialty —
‘Law’. — National University ‘Odesa Law Academy’, Odesa, 2019.

The thesis is the first special complex study of an investigator’s powers in the
course of imposition, change, or revoking of measures to ensure criminal
proceedings.

Doctrinal approaches to ‘measures to ensure criminal proceedings’ category
were examined in the thesis, for instance, regarding correlation with ‘criminal
procedural coercion’ category; it is proved that coercion element within procedural
actions may have a) primary character and external focus (generally, as to ensuring
proper fulfilment of one’s criminal procedural obligations); b) auxiliary character,
which is supplementary to realization of goals of procedural action. The criterion of
separating of measures to ensure criminal proceedings and adjusting their statutory
list 1s identified, where it is principal character of coercion that has an independent
and external focus and addresses ensuring proper fulfillment of one’s criminal
procedural obligations of different areas and lies in restricting person’s rights and
freedoms. Definition of measures to ensure criminal proceedings is formulated, it is
criminal procedural means regulated by rules of criminal procedural legislation in
compliance with the ‘quality of law’ requirements, which have coercion character of
independent and external focus, which lies in restriction of person’s rights and
freedoms, and are used on grounds, condition, and to the extent that justifies the aim

of ensuring the effectiveness of criminal proceedings. Based on the identified



criterion the scientific model of measures to ensure criminal proceedings and
amendments to the Code of Criminal Procedure of Ukraine as to their normative
regulation are proposed.

It is argued that the list of measures to ensure criminal proceedings set out in
Article 131 Para. 2 of CCP shall include 1) compelled appearance; 2) imposition of
pecuniary penalty; 3) imposition of expenses incurred on the account of adjournment
of court hearing on a specialist providing his/her failure either to arrive without valid
reason or notify of reasons of non-arrival; 4) provisional access to objects,
documents, premises; 5) seizure of property; 6) commitment for care to custodians,
close relatives or family members, under mandatory medical supervision of a person
in respect of whom the application of compulsory medical measures is to be
considered or the question of their application was under consideration; 7) placement
of a person, in respect of whom the application of compulsory medical measures is
to be considered or the question of their application was under consideration, in a
psychiatric institution under the regime which excludes their dangerous behavior; 8)
placement of a person, who committed a socially dangerous act which contains
elements of action punishable under the Law of Ukraine on criminal liability, after
he/she has attained the age of eleven but has not yet attained the age after which
criminal liability may be imposed, to a children’s placement center; 10) compulsory
participation of a person to conduct medical or psychiatric examination;
11) placement of a person in a medical institution for carrying out psychiatric expert
examination; 12) setting a time limit for reviewing the materials access to which was
granted according to procedure set out in Article 290 of CCP in case of
procrastination in reviewing the materials; 13) apprehension of a person; 14)
preventive measures. The list of preventive measures provided for by Article 176
Para. 1 of CCP shall include: 1) provisional seizure of documents confirming the
enjoyment of special rights from an arrested person; 2) temporary restriction of
enjoyment of special right; 3) suspension from an office; 4) temporary judge’s
suspension from the administration of justice; 5) suspect or accused person’s

obligation to appear upon each request before court or in any other public authority;



6) imposition of additional duties provided for by Article 194 Paras. 5 and 6 of CCP
on a suspect or accused person; 7) personal commitment; 8) personal warranty; 9)
bail; 10) house arrest; 11) custody.

The issue of notion, the substance of an investigator’s powers within criminal
proceedings regarding imposition, change and revoking measures to ensure criminal
proceedings are examined. The definition of an investigator’s powers in imposition,
change, and revoking measures to ensure criminal proceedings is formulated, it is
the system of public-authority rights and duties regulated by criminal procedural
legislation of officials of National police, security agency, agency supervising
compliance with the tax legislation, State Bureau of Investigations, Main detective
unit, detective unit, detective department, internal security unit of the National Anti-
Corruption Bureau of Ukraine that entitled to conduct pre-trial investigation of
criminal offences in the course of imposition, change, and revoking measures to
ensure criminal proceedings that are aimed to achieve the effectiveness of pre-trial
investigation by taking procedural actions and decisions provided for in CCP.

The classification of an investigator’s regarding imposition, change, and
revoking measures to ensure criminal proceedings is made upon the next criteria:
means used in realization of powers regarding imposition, change, and revoking
measures to ensure criminal proceedings; degree of independence in realization of
powers; form of realization; types of measures to ensure criminal proceedings; range
of actors of criminal proceedings to whom measure to ensure criminal proceedings
are used; procedure of criminal proceedings; character of realization; time of
realization; focus.

The issue of an investigator as an actor of proving in the course of imposition,
change, and revoking of measures to ensure criminal proceedings are addressed. It
1s proved that there are two forms of an investigator’s powers realization regarding
proving: proving while having an independent realization of powers regarding
imposition, change, and revoking of measures to ensure criminal proceedings;
proving in the course of imposition, change, and revoking of measures to ensure

criminal proceedings that are applied by an investigative judge.



The system and types of standards of proof used during the realization of an
investigator’s judge powers of proving when imposing, changing, and revoking
measures to ensure criminal proceedings are identified. The system of standards of
proof regarding measures to ensure criminal proceedings has the next elements:
reasonable suspicion / reasonable assumption that person concerned has committed
a crime (in special proceedings); probable cause; reasonable suspicions; a
preponderance of the evidence. These standards of proof could be divided into
general, special, and auxiliary. Measures to ensure criminal proceedings depending
on the standard of proof and grounds of application could be classified into:
measures, whereas standard of proof applied is built upon retrospective knowledge,
standards of subject-based reasonable suspicion in committing a criminal offence
and sufficient reasons are used; measures, whereas standard of proof applied 1s built
upon retrospective-predictive knowledge: standards of subject-based reasonable
suspicion and probable cause in committing a criminal offence are applied; measure
to ensure criminal proceedings whereas standard of proof applied is built upon
retrospective-predictive knowledge: subjective standards of reasonable suspicion /
reasonable assumption that person concerned has committed a criminal offence are
applied in special criminal proceedings, sufficient reasons and preponderance of
evidence for measure to ensure criminal proceedings.

The 1ssue of autonomous powers of an investigator during imposition, change,
and revoking of measures to ensure criminal proceedings are analyzed.

It is proved that an investigator’s powers regarding apprehension need to be
refined in several ways: specify the actor who could be subject to apprehension;
provisions of Article 208 Para. 5 of CCP regarding the moment of drawing up a
report should be clarified; obligation of entering information on a criminal offence
to the Integrated Register of Pre-Trial Investigations (IRPI) in parallel with drawing
up a report of apprehension and in case of impossibility to enter the information to
IRPI — not later than three hours after person’s apprehension in exceptional cases; to
regard a person’s search as a structural element of an apprehension rather than a

separate investigative (search) action, which would allow to conduct it without



investigative judge ruling, that requires the next wording of Article 208 of CCP: ‘A
competent official, investigator, public prosecutor may search the apprehended
person in compliance with rules set forth in the seventh paragraph of Article 223 of
the Code’; repeal of Article 208 Para. 2 of CCP.

It is proved that in order to ensure effectiveness of investigator’s summon the
rule should be set out in CCP which would compel participants to criminal
proceedings summoned by an investigator at least once, notify the investigator of
change of their place of residence (stay, location) or whereabouts in the course of
proceedings, and in case of failing to provide with the statement of change of place
of residence or stay the summon shall be send to the last address the investigator is
aware of and is deemed as delivered, even if the participant to criminal proceedings
is no longer at his/her address (as provided in present Code of Civil Procedure of
Ukraine), and non-compliance with the obligation should have same consequences
as for failure to appear without valid reason. The consequences of failure to appear
on an investigator’s summon should be proportional to the character of failure and
whether it is an isolated incident or systematic. Thus, the rule of CCP regarding the
possibility of announcing a suspect in a warrant list in case of his/her failure to
appear on a summon shall be amended: “1. If in the course of pre-trial investigation
suspect’s whereabouts are unknown or is outside of Ukraine and does not appear on
the summons of an investigator, prosecutor without valid reason for more than two
times provided his/her due notification of the summon, investigator, prosecutor shall
announce him/her in a warrant list’.

It is argued that in order to ensure the effectiveness of temporary restriction of
enjoyment of special rights an investigator should have a right to temporary seize
not only documents confirming the right to own and bear arms but the arms that
belong to a detained person.

The issue of an investigator’s powers in the course of imposition, change, and
revoking measures to ensure criminal proceedings that are used on an investigative

judge’s ruling.



It is proved that in the case of an investigator’s motion to investigative judge
1s incompatible with the requirements of CCP, it should be returned to a person who
lodged it, which would be reflected in CCP. It is noted that certain issues of
investigative jurisdiction regarding motions on measures to ensure criminal
proceedings need to be unified as well establishing the place of the pre-trial
investigative body and investigative jurisdiction of motion in case of conducting an
investigation by an investigative team in present criminal procedural legislation.

It is stated that an investigator should be recognized as an actor of lodging a
motion of extension of the period of suspension from office, a temporary restriction
of enjoyment of the special rights.

It is argued that an investigator should be recognized as an actor of an appeal
review of an investigative judge’s motions on measures to ensure criminal
proceedings in cases when he/she lodged the motion to the investigative judge and/or
take part in its consideration.

In order to ensure the possibility of actors when participating in consideration
of'a motion to review the motion to seize property, it is proved that the next wording
should be reflected in Article 171 Para. 1 of CCP: ‘The copy of a motion to seize
property with appendix should be handed to a suspect, an accused person, or other
property owner or his/her defense counsel, legal representative, representative not
later than three hours before the beginning of the motion consideration save for
securing the physical evidence. In the event of lodging a motion to seize property by
a civil plaintiff to secure civil action the obligation to hand a copy of the motion not
later than three hours before the beginning of the motion consideration falls on an
investigative judge, a court’.

The research demonstrates the need for refining the procedure of lifting the
seizure of property (particularly, by incorporating in CCP: (1) the power of an
investigator upon prosecutor’s approval to lift the seizure of property if it’s not
subject to special forfeiture concurrently with the decision to close criminal
proceedings; (2) the power of investigator to make a decision of lifting the seizure

of property in case of a prosecutor’s decision to close criminal proceedings in case



the property in question is not subject to special forfeiture and the issue is not
addressed in the prosecutor’s decision).

With a view to improving an investigator’s powers regarding preventive
measures the necessity of reflecting them in CCP is proved, in particular: to initiate
revocation of preventive measure; the power regarding addressing the issue of
change of essential conditions of application of preventive measure under Article
200 Para. 1 of CCP (change of condition of application of home arrest, the amount
of bail, change of warrantor); the power regarding initialization of extending the
time frame within which a suspect has additional obligations.

It 1s proved that an investigator’s powers enhancement regarding
investigator’s participation in consideration of motions needs putting forwarding the
next amendments to CCP: 1) to add the following wording to Article 147 Para. 2 of
CCP: ‘An investigator, prosecutor on whose motion the seizure of property the
pecuniary penalty was imposed shall be handed with notification of time and place
of the motion consideration along with the copy of it’; 2) provide CCP with the
possibility of consideration of a motion in the absence of an investigator it the
relevant application (motion) was received; 3) to add the following wording to
Article 132 Para. 2 of CCP: ‘person that filed a motion before an investigative judge,
court announced its decision on the results of consideration of a motion may
withdraw 1it’.; 4) Article 193 Para. 1 should have the following wording: 1.
Consideration of a motion to apply preventive measure should be made with the
participation of a prosecutor, an investigator (by the order of the prosecutor), suspect,
the accused person, their defense counsel save for paragraph 6 of the present article’.

It is stated that an investigator’s powers enhancement regarding execution of
an investigative judge’s ruling requires: 1) extend the scope of The procedure for the
deposit of documents temporarily seized during criminal proceedings certifying the
use of special rights approved by decree of Cabinet of Ministers of Ukraine on
November 19, 2012 No. 1104 to include documents certifying occupation by the
person of the position and that were attached for the period of suspension from

position; 2) to supplement the Article 41 of CCP with the provision under which it



could be possible for operative units to conduct other procedural and search actions
that would allow investigator to make an assignment to the specific officer of an
operational unit whose name would be indicated in the ruling of investigative judge,
as well as provision enabling execution of investigator’s assignments by operational
units official regarding support in the course of conducting procedural actions; 3)
regulate investigator’s actions after provisional access to objects and documents in
the following way: an investigator after provisional access to objects and documents
in the form of seizure shall make a final decision on whether objects and documents
in question are important for pre-trial investigation and lodge a motion to
investigative judge to seize property (with adjustments to Chapter 17 of CCP
regarding seizure of property to secure not only physical evidence but the evidence
as a whole).

Key words: investigator, investigator’s powers, imposition, change, or
revoking of measures to ensure criminal proceedings, preventive measures,

standards of proof, investigative judge, execution of an investigative judge’s ruling.
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