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JucepTallisi € nepmuM KOMIUIEKCHUM HayKOBHM JOCHIIKEHHSM, MPHUCBIYEHUM
CTBOPEHHIO Ha OCHOB1 MIKHAPOJHMX CTaHJAPTIB Ta KPaIllUX CBITOBHX 1 €BPONEHCHKUX
IPAKTUK MOPTOBOI JAISUIBHOCTI HOBOi HAayKOBO OOIPYHTOBAHOI KOHIIEMI[lI MPaBOBOIO
pEXKUMY MOPCHKOTO TIOPTY, (POPMYIIFOBAaHHIO BUCHOBKIB Ta TIPOIIO3HIIIH, CIIPSIMOBAHUX
Ha BJIOCKOHAJIEHHS] CHCTEMHU MPABOBOIO Ta OpraHi3aliifHOro 3a0e3neueHHs myO0Ii4HOoro
aJIMIHICTpYBaHHS MOPTOBOI AISUIBHOCTI B YKpaiHi.

VY nuceprauii Bhepiue: Ha MIACTaBl TEOPETUYHUX PO3pOOOK, 3aKOHOJABCTBA Ta
MDKHAapOJHUX YIrOJ OXapakTEpU30BaHO HAYKOBY KOHUEMNUIIO aJMIHICTPATUBHO-
MPaBOBUX PEKUMIB Yy MOPCHKOMY 3aKOHOJABCTBi; BHU3HAYEHO MICIE PEXUMY
MOPCBKOTO MOPTY B CHCTEMI aaMIHICTPATUBHO-TIPABOBUX PEKUMIB; CHCTEMATH30BaHO
HAyKOBl TOTJSAM, JIOCBIJI HAIIOHAJIBHOIO 1 MIXKHAPOAHOTO HOPMOTBOPEHHS Y
dbopMyBaHHI, BHU3HAYECHHI Ta MyOJIIYHOMY aJMIHICTPYBaHHI TPaBOBUX PEKHUMIB
MOPCBHKUX TMOPTIB; BHOKPEMJIEHO Ta Kiacu(pikoBaHO MeToaAu 1 ¢opMu MyOIigHOTO
aJMIHICTPYBaHHS TIPaBOBOTO PEXUMY MoOpcbkoro mopty. Kpim Toro Bmepiie
c(hOpMyITHEOBAHO IUIICHY KOHIIEMIIIIO 3araIbHOTO (KOMIUIEKCHOTO) PEKUMY MOPCHKOTO
NOpPTYy, BUBHAUEHO HOro CKIAJAHUKU Ta (DYHKIII1; TPOAaHATI30BAHO CYYaCHHUM MpPaBOBHMA
pPEKMM 1HO3EMHHX CYJEH Ta CyACH il YKPaiHCHbKHUM IMPamnopoM y MOPCHKHX MOpTax
VYKpaiHnu; 0XapakTepu30BaHO MEXaHi3M, CYO’€KTIB Ta OCOOJMBOCTI MyOJIYHOTO
aJIMIHICTPYBaHHS TPABOBOTO PEXUMY MOPCHKOro mopTy Ykpainu. HaOymu
BJIOCKOHAJICHHS] HAYKOB1 MIJAXOAM 10 TEOPETHYHOI PO3POOKH 1HCTUTYTY MPABOBUX
peXKUMIB Yy Hayll aJMIHICTPAaTUBHOIO TMpaBa, a TaKOX KOHIENIs MMyOJIYHOTO

aJIMIHICTPYBaHHS MOPCBHKOI Ta TOPTOBOI MisTbHOCTI. [loganpmii po3BUTOK OTpUMAIH



HOIJISI AN HAa CTPYKTYpPY, (PYHKLII Ta CUCTEMY aJIMIHICTPATUBHO-IIPABOBUX PEKHUMIB;
MOJIOXKEHHSI PO OCOOJUBOCTI JIi IOPHUCAMKIII JIepKaBH B MOPCHKUX IPOCTOpax; iaei
npo Oa3yBaHHS MyONIYHOTO aJAMIHICTPYBaHHS PEXHMIB MOPCHKHX IOpPTIB Ha
OPUHIIMNAX TPAHCHAIIOHATBHOTO Ta TJO00ANBHOTO aaMIHICTPATUBHOTO IIPaBa;
MOJIOKEHHSI PO OCOOJIMBOCTI MPABOBOIO PEKUMY TEPUTOPIl Ta aKBATOPIi MOPCHKOIO
HOPTY.

Y nocmipkeHH1 J0BeAeHO, MmO (OpPMYBaHHS KOHIICMIT aaMIHICTPaTUBHO-
NPaBOBHUX PEXUMIB y MOPCHKOMY 3aKOHOJABCTBI YKpaiHM pO3MOYanocs 3 TMEpIINX
HOPMATUBHUX JOKYMEHTIB, SKUMH OyJ0 BU3HAYEHO PEXHM TEPUTOPIAILHOTO MOPS 1
BHYTPIIIHIX BOJA YKpaiHu. BiH MpOCTEXY€EThCA 0 TEMEPINIHBOTO 4Yacy Ta OTPUMYE
BTUICHHS B HOBUX JOKYMEHTax 13 MUTaHb, 110 CTOCYIOThCS MOPCHKOI JISTIBHOCTI, 31
CTaOUIBHICTIO X 0a3yBaHHS HA HOPMax YMHHHUX CTOCOBHO YKpaiHM MIXKHAPOJHHUX YTOJI.
X OCHOBHOIO BiI3HAKOIO TAaKOXk € HAOYTTS OCOONMBUX PUC 3ABASKH TTOEJHAHHIO BUMOT
MDKHAPOJHUX YroJl 1 BHYTPIIIHHOIO 3aKOHO/IABCTBA.

AHami3 MpakTUKUA JEep)KaB, TEOPETUYHUX PO3pOOOK Ta poOOTH MIKHAPOIHHUX
IHCTUTYLI 11010 BHUPOOJIEHHS 3araJIbHONPUNHATHUX MPAaBOBUX HOPM Y cdepi
BCTAHOBJICHHSI PEKUMIB MOPCHKUX TOPTIB, 3aCBITYUB MIPOXOKEHHS JCKITHKOX €TalliB:
1) mepBicauii eran (I cr. qo H.e. — XVI cT. H.e.), 110 3HAMEHYBaBCA MOYATKOBUMH
pO3poOKamMu MpaBUII PO MOPCHKY TOPTIBIIIO T4 CTAHOBICHHSIM HAIIOHATHHUX HOPM Y
it cepi; 2) kogudikariitauit etan (XVI — XIX cT1.cT.), 1110 cTaB MepiogoM CKIaJICHHS
HOpPM HAI[IOHATbHUX 3aKOHOJABCTB TIPO MOPCHKY TOPTIBIIO, NPUUHATTS AaKTiB,
NPUCBSIYCHUX  TOPTOBEIBHUM  BIIHOCMHAM 13  BHUOKPEMJICHHSM  MiJPO3JLIIB,
NPUCBAYECHUX MOPCHKIM TOPTiBIi; MPU IIHOMY yBara BCTAHOBIIOBAaHUM PEKUMHHM
npaBWiaM TMOPTIB MNPAKTUYHO HE MNPUAULUIACS, aJKEe PO3PI3HEHHS NpHOEepeKHUX
MOPCBKUX TIPOCTOPIB 3a BUAAMH (TEpUTOPIAIbHE MOpE, BHYTPINIHI BOAM) TUTBKH
MOYMHAIO BigOyBaTHCSA, a iX TOJOBHE MPHU3HAYCHHS TMOJSTajlo0 B MOMKIHBOCTI
NIATPUMaHHS HEUTPAIITETy MPUOEPEKHOT AEP>KABU Ta MOKIMBOCTI HaJJaHHS MPUTYJIKY
TAM, XTO 3a3HaB aBapii; 3) eram BUPOOJEHHS MIKHAPOJHUX HOPM IMIPO PEXKHUM
Mopcbkux nopTiB (XIX cT. — TenepiuHii yac), mijJ 9yac sikoro po3po0iaeHo Ta NPUHHATO

MDKHAPOJHI yTOAH, SKI CTOCYBAHCS pexuMy Mopchkux mopTiB (1921, 1923 pp.) Ta



SKUMHU y3arajJbHEHO MIAXOJM JO0 BH3HAYEHHS NPHOEPEKHUX MOPCHKHX IPOCTOPIB
(1958 p.), ynpoBa>KeHO MPAKTUKY YKIaJAaHHS JBOCTOPOHHIX YTroJl PO TOPTrOBEJbHE
MOpPEIJIABCTBO 3 METOK BHM3HAYEHHS PEKHUMIB MOPCHKMX IOPTIB, AKTyali30BaHO
NUTAHHS BUPOOJICHHS CIENialbHOT MIDKHAPOJHOI YTOJId, MPUCBSYEHOI BU3HAYEHHIO
OCHOBOITIOJIO)KHUX aCIHEKTIB (OPMYBaHHS PEXKUMY MOPCHKMX MOPTIB Ta Jii B HHUX
opucaukiii mpudepexkHoi aepxkaBu. lleil mepion oxormitoe yac HAOyTTS YHMHHOCTI
Koungenmieto OOH 3 mopcekoro mpaBa 1982 p. Ta XxapakTepusyeTbcsi OCTaTOUHUM
(GbOopMyBaHHSIM KOHIIEMI[li MPAaBOBOIO PEXKUMY MOPCHKHUX MPOCTOPIB, MPUHUHATTIM
MDKHAPOJHUX YTOJl, IIO CTOCYIOThCS 3aCTOCOBHUX Y MOPCHKHX MOpPTax MpOLEIyp,
MOJIETIICHHS] MIXKHAPOHOTO CYTHOTIIaBCTBA.

Ha miacraBl ompantoBaHHS HOPMAaTHBHO-IIPABOBOTO PETYJIIOBAaHHS PEKUMY
MOPCBHKOT'O TOPTY JOBEJIEHO, 10 CUCTEMY CYYacHOI'0 MIXXHApOJHOIO Ta HalllOHAJIBHO-
MIPaBOBOI0 3a0€3MEUCHHS] PEKUMY MOPCBHKOTO TMOPTY CKJIajae 00K 1) MIKHApOIHUX
yToJ, 10 BU3HAYAIOTh OKPEMI ACTEKTH (YHKLIOHYBAaHHSA U PEKUMY MOPCHKHX MOPTIB
Ta TOEJIHYIOTh SK 0araTOCTOPOHHI, TaK W JBOCTOPOHHI Yroju; 2) HaIlOHAJIHHOTO
3aKOHOJaBCTBA, SIKE MICTUTh 3arajibHi 3acajid BCTAHOBJIEHHS Ta NIATPUMAHHS PEKUMIB
MOPCBKHUX TOPTiB; 3) akTiB JIOKQJIbHOI'O PErYyJIOBaHHA, Y SIKUX KOHKPETH30BAHO
BIJIMOBITHO JO YMOB KOXXHOI'O MOPCBKOTO MOPTY YKpaiHM HOPMH SIK MIKHApOIHUX
yIro, TaKk 1 HalllOHAJbHOTO 3aKOHOJABCTBA, a iX TOJIOBHOIO METOI BHU3HAYEHO
rapaHTyBaHHsI 0€3MEeKH MOPEIUIaBCTBA K MPOBIIHOIO MPHUHIMITY, IKUM BU3HAUEHO Ta
CKEpOBAHO BCl1 MPaBOTBOPYl MPOIECH B CYy4aCHOMY MOPEIUIaBCTBI. TaKOX BU3HAUEHO
HEOOXITHICT, PO3POOJEHHS MIKHAPOJHOTO JIOTOBOPY, Y HOpMax sKOro Oyno O
3aKpIIUICHO 3arajbHI MPUHIMIK MOOYI0BU a00 3MICTY PEKUMHHUX MPABHI MOPCHKUX
NOPTIB, MpaBWJ 3AIMCHEHHS HOPUCAMKIII TPUOEpPEkKHOI Oep:KaBU ILIOAO CYJEH MiA
1HO3EMHHUMH TIPATTOPAMH.

AKIIEHTOBaHO yBary Ha TOMY, 110, HE3Ba)KalOuW Ha Te, 10 JBOCTOPOHHIMHU
yroJlaMH TIPO TOProBEIbHE MOPEIJIABCTBO Y KPATHU BU3HAYAETHCS OAUH 13 HAMOUIBIINX
CKJIQJTHUKIB KOMITJIEKCHOTO PEKUMY MOPCHKHX MOPTIB — PEKUM CYJIEH 1] IHO3EMHUMH
nparnopaMu Ta peXUM iXHIX €KIMaxiB, — Y YHHHOMY MOPCHKOMY 3aKOHOJABCTBI HE

MICTUTBCS HOPM, Yy SKHUX Oyno O 3a3Ha4eHO TMIPO PETIAaMEHTOBAHICTH Ta



JETEPMIHOBAHICTh PEKUMHHUX MPABHJI MOPCHKHX MOPTIB YKpaiHU IUMH yrogamu. Y
3B’SI3KY 13 IIMM 3alpONOHOBAHO BHECEHHS 3MIH Ta JOMOBHEHb JI0 YKPAiHCHKOTO
3aKOHOJABCTBA, II0 MOXE CIPUATA HOTO OHOBJEHHIO Ta 3aKPIILUIEHHIO JTOJATKOBUX
rapanTii ajs 1HO3eMHHX CyAHOBIAacHUKIB. L[i mpomo3uilii TakoX MOXYTh OTpUMaTH
CBOE 3aKpIIJICHHS B MalOyTHbOMY 3aKOHI YKpaiHM MpPO BHYTPILIHI MOPCHKI BOJH,
TEPUTOpiaIbHE MOPE Ta KOHTHHEHTAJIBHUH MIENb(], MPOEKTU SKOTO BKE TPUBAIHMA Yac
nepioInyHo po3msinaiThes BepxoBHoro Pamoro VYkpainu, mpore goci He Oynu
peasi3oBaHi.

3a3HayeHo, IO PEXUM akKBaTopii (BOJ) MOPCHKOTO IMOPTY BCTAHOBIIOETHCS
HOpPMaMH HAI[IOHAJILHOTO 3aKOHOJ/IABCTBA MPUOEPEKHOT JAepKaBU uepe3 i HaJIEeKHICTh
JI0 BHYTPIIIHIX BOJ Ta € CKJIaJ0BOI0 3arajlbHOr0 (KOMIUJIEKCHOTO) PEKUMY MOPCHKOTO
nopty. BHyTpilHIM 3aKOHOZABCTBOM BHM3HAYCHO MpaBwWiia MepeOyBaHHS B aKBaTOPii
MOPCBKOI'O IOPTY, PEXKUM 1i BUKOPUCTAHHS, 30KpEeMa 3 METOI0 3aXOKEHHs CYJIEH,
3MIACHEHHS BAHTAXHUX poOIT, IHIIMX OINepaniid, MOB’S3aHUX 13 TOPrOBEIbHUM
MOpPEIIJIABCTBOM, TapaHTyBaHHS O€3MEeKH CYAHOIIAaBCTBA, YCTAHOBJIEHO BHUMOTH
CTOCOBHO JIOTPUMAaHHS PI3HOMAHITHUX MPAaBUJI, 110 MAalOTh IMIEPATUBHY J1K0 CTOCOBHO
BCiX CyO’€KTiB, Kl 3[IIACHIOIOThH JISUTBHICT Y MOPCHKOMY MOPTY. PekuM cyXomiapHO1
TEPUTOPIi MOPCHKOTO MOPTY YKpPATHU € CKIAJHUKOM IPaBOBOTO PEKUMY MOPCHKOTO
MOPTY, XapaKTePU3YETHCS BIAKPUTTSIM Yy HHOMY IYHKTIB MPOITYCKY Yepe3 Jep>KaBHUN
KOp/JOH YKpaiHM Ta €0 BIAMOBIHOTO PEXUMY, IO BKIIOUYAE OCOOIMBUN TMOPSIOK
JIOTYCKYy Ha TEPUTOPiI0 MOPTY (MPOMYCKHHI PEXKUM), MOPSIOK CXODKCHHS 13 CYICH
YJICHIB CKIMaXiB CYACH, 3HAXO/DKCHHS Ta MepeOyBaHHS MPAIIBHUKH MiIMPUEMCTB Ta
oprasizailiii, siki 6epyTh ydyacTb B 00CITyrOBYBaHHI MAacaXHPIiB 1 CyJ€H 3aKOPJOHHOTO
IUIaBaHHS, HABAHTAXKEHHI (PO3BAHTAXKEHHI) Ha mpuyaiax toulo. IliaTpumaHHs
BCTAHOBJICHUX PEXMMHUX MPABUJ MOKIAAAETHCA CIyKOM MOPCHKOi Oe3MeKku, 3aroHu
OXOPOHHU MOPCBHKOTO MOPTY CIHIJIBHO 3 OPTraHOM OXOPOHHU JEP>KaBHOTO KOPJOHY, IO
3a0e3nedye HeoOX1JTHUN KOHTPOJIb Ta HAJla€ MOXKJIMBICTh O€3M€YHOr0 (DYHKIIIOHYBaHHS
MOPCBKHUX TOPTIB, HAJArO/HKEHHS X e(PEeKTUBHOI pOOOTH Ta CTabUILHOTO HAIIOBHEHHS
OIOKETy KpaiHu.

Ha miacraBi ompaiffoBanHs JWUHAMIKHM PO3BUTKY 1HCTUTYIIIHHOI CHCTEMU



3a0e3MeUYeHHs] JOTPUMAaHHS pPEXKUMY MOPCHKOTO TMOpPTYy [0 CHUCTEMH OpraHiB
nyOJIIYHOTO  aJMIHICTPYBAaHHS IPABOBOTO PEXKHMY MOPCHKUX TMOPTIB YKpaiHu
BIIHECEHO SIK HAIIIOHAJIbHI, TaK 1 MDKHApPOJHI Kepyroul 1HCTUTYLIi. BuokpemiieHo
MDKHApOIHUN (T00anbHUM, pErioHaNbHUN) Ta HAI[IOHAIBHUNA PIBHI MyOIIYHOTO
aJIMIHICTPYBaHHS TPABOBOTO PEXUMY MOPChKUX MOpTiB Ykpainu. [lpouenypu Port
State Control BimHECEHO 10 aAMIHICTPATHBHUX, TI00aTbHO (PETiOHAIBHO) BU3HAYCHUX,
Ta BHU3HAHO CKJIQJHUKOM IIPAaBOBOTO PEXKHUMY MOPCHKUX TMOPTIB YKpaiHu, SKHI
0a3yeTbcsi Ha  MDKHApOJAHMX  CTaHIapTax, a 3a0e3MeuyeTbcsi  BUKOHAHHSIM
BHYTPIIIHbOHAIIIOHATBHUX  QAMIHICTPAaTUBHUX  MexXaHi3MiB.  BusHauenns
yCTaHOBJICHHsI Tipoueaypu 3aiiicHeHHs Port State Control Bu3HaHO 3HAYHUM HAIMPSIMOM
myOJIYHOrO aJMIHICTPYBAaHHS PEXUMY MOPCHKOTO MOPTY K HanioHaIbHUMH (Mopchka
aaMiHICTpamis), TaKk 1 HagHamioHadbHMMH  iHcTUTylisMu  (IMO,  opranm
YopHOMOPCHKOTO MEMOPAHIYMY ).

Ha mincraBi anHamizy ¢opMm 1 METOAIB MyOJIYHOTO aAMIHICTPYBaHHS PEKUMY
MOpPCBHKUX TOPTIB YKpaiHM HaJaHO aBTOPChKE BHU3HAYEHHs Kareropii «hopmu
nyOJIYHOr0 aIMIHICTPYBaHHS IPABOBOIO PEKUMY MOPCHKHUX MOPTIB» K YCTAHOBJIEHUX
HOpPMaMH HaIllOHAJIIBHOTO Ta MIXHAPOHOTO TMpaBa CIoco0iB peatizallii iIMIepaTUBHOTO
KEepPYIOUOTO BIUTUBY, IO 3MIMCHIOETHCSA CHEIIaIbHO YMOBHOBAXCHHUMH OpraHAMH 3
METOI0 BIOPSAIKYBaHHS POOOTH MOpPCHKHX MOPTiB. OCHOBHOIO METOIO 3aCTOCYBaHHS
KIACMYHUX  JUIS  aJMIHICTpaTUBHO-TIPABOBOI ~ HAYKM  METOMIB  IyOJiYHOTO
aJIMiHICTPYBaHHS PEKMMY MOPCHKHX TOPTIB € TapaHTyBaHHs OE3MEKU MOPEIIaBCTBA
Ta HaMIHHOI 1 Oe3medHoi poOOTH TOPTIB, a TaKOX 3aXWCT JCpKaBH TMOPTY BiA
HEMPaBOMIPHUX (3TOYMHHMX ) BIUIUBIB.

KoHcraroBaHo 0a3yBaHHS Cy4yacHOI MpakTUKU OpraHi3aliiiHO-MPaBOBOIO
3a0e3nedeHHs 3IHCHEHHS FOPUCAUKITT YKpaiHu K TPUOEpPeKHOT TepKaBU Ta JEP>KaBH
MIOPTY Ha 3arajJbHOBH3HAHMX MDKHAPOJHHUX CTaHAapTax. 3alpolOHOBAHO JOJAHHS 10
paHiiie po3po0JeHUX MPUHLUIIB 3A1MCHEHHS IOPUCAMKIIL MPUOEPEKHOT IepKaBU Ta
JIEp’KaBU TIOPTY TPHUHIMIY 30€pekeHHs OallaHCy TpaB JIEp>KaBU TMOPTY Ta JEPKaBU
npamnopy CyJHa 13 3a0€3MeUeHHSIM PO3YMHOCTI, HAJIEXKHOI ajanTallli, IpuCTOCOBHOCTI

710 TIOBCSIKJICHHOTO 3aCTOCYBAHHS Ta HEHAB’ SI3TUBOCTI 3aCTOCOBHUX (POpMaIbHOCTEH 13



METOI0 X CYMJIIHHOTO JOTPUMAaHHS Ta BUKOHAHHSI.

JloBesieHO, 110 PEXHUM ISl CYIEeH M1 IHO3€MHHUM MPAropoM Y MOPCHKUX MOPTax
VYKpaiHH € CKIIAJHUKOM 3arajlbHOro (KOMIUIEKCHOI0) PeXMMY MOPCBKOro nopry. Bin
MOETHYE JEKUIbKa BHIIB PEXKHUMIB, IO JIIIOTh OJHOYACHO CTOCOBHO CYJIHA 1 3aBISKH
Taki f1i 3a0e3neuyroTh HEOOXIIHMM MOpsSaoK y Mopcbkomy mopty. Jlo ix koia
HaJIeXKaTh: CaHITAPHHUM, MPUKOPAOHHHUM, MUTHHM PEKUMHU, PEXKHUM CIUIATH MOPTOBUX
300piB TapudiB, OE3MEKOBUH pPEXHUM, IO IMOEIHYE PEKUMH JIOIIMAHCHKOTO Ta
KpUT0JIaMHOTO TIpoBejieHHs, miporieaypu Port State Control, peryntoBaHHs pyXy cyAeH
Ta pexuM 3abe3nedeHHs] Oe3NMeKu CyACeH BiJi TEPOPUCTUYHUX 3arpo3 BIAMOBIIHO [0
ISPS Code.

O0’eM peXMMHHMX MPaBWI, IO 3aCTOCOBYIOTHCA 10 CYAEH IMiJ YKPaiHCbKUM
IparopoM y MOPCBKHX TMOpTax YKpaiHW, SKi 3aisiHI B 3aKOpJOHHUX peicax, €
TOTOXKHUM PEXKUMY JUIsI CyJAE€H TMiJl 1HO3EMHUM TMparnopoM 3a BHUHSITKOM li
KpPUMIHAJIBHOI Ta LUBUIBHOI IOPUCIUKINL JepKaBU TMOPTY, SKa IIOAO CYAEH Mif
HAI[lIOHAJIBHUM MPAropoM YKpaiHu 3/IIACHIOETHCS B TOBHOMY 00cs31 0€3 XapaKTepHUX
JUIsT 1HO3€MHHX CyjAeH ocoOiuBocTed. OOcCSrm peXUMHUX MpPaBUI  CTOCOBHO
YKpPaiHCBKUX CYJACH, SKI 3MIMCHIOIOTHh IUIAaBaHHS Yy KaboOTaxi, € MEHIIUM, IO
NOSICHIOETHCA BIACYTHICTIO NIEPETHHY JEP>KABHOTO KOPJIOHY Ta BiABIJAHHS 1HO3EMHHUX
nopriB. [Ipy bOMY IPOBIAHMM 1711 MOPCHKOT TalTy31 PEXKUM rapaHTyBaHHs O€3MEYHOrO
IJIaBaHHS Ji€ Ui BCiX 0e3 BHHATKY CYJEH Ta BIANOBIIHMK KOHTPOJIb KalTiTaHa
MOPCBHKOTO MOPTY 3IACHIOETHCS MIOJI0 KOXKHOTO CYAHA, SIKE 3aXOJUTH 10 MOPCHKOTO
MOPTY YKpaiHU.

Y po0oTi TakoX 3ampornoOHOBAaHO BHECEHHS 3MiH N0 3akoHy Ykpainu «lIpo
MOPCBHKI MOPTH YKpaiHW» MO0 BU3HAYCHHS MOPSAKY BIAKPHUTTS/3aKPUTTS MOPCHKUX
MOPTIB I 1HO3EMHOTO CYyJHOIUIABCTBA; PO3pPOOJIEHHS 3aKOHOJABCTBA MPO INTYYHI
TEPUTOPIi B MEKaX MOPCHKUX MOPTIiB YKpaiHU K CHCIUPIYHUX 32 TPAaBOBUM CTATyCOM
1 MPaBOBUM pPEXKHMMOM, a TaKOX MOPSJAKY IiX BIJIHECEHHS A0 Kareropii MOCTIMHHUX
MOPTOBUX  CIOPYJ;  HampsMU  BJOCKOHAJICHHS  NPOTPAaMHUX  JIOKYMEHTIB
JIOBrOCTPOKOBOTO TUTAHYBaHHSI PO3BHTKY MOPCBHKOI Tanmy3i YKpaiHM Ta MOTOYHOTO

TaJIy3eBOT0 3aKOHOJ/ABCTBA; JOJAHHS J0 PaHilIe po3pOOICHUX MPUHITUIIB 3/1IHCHCHHS



IOPUCAUKINT TpuOepekHOI AepaBu Ta JEpXKaBU MOPTY MPHUHIMILY 30€pesKeHHs
OanmaHcy mpaB Jep)KaBUM TOPTY Ta JEp)KaBU IIparnopa cCyAHa 13 3a0e3leyeHHsIM
PO3YMHOCTI, HaJIEKHO1 aJarnTallii, IpUCTOCOBHOCTI /10 MOBCSKJIEHHOTO 3aCTOCYBAHHS Ta
HEHAB S3JIMBOCTI 3aCTOCOBHUX (POPMaIbHOCTEH 3 METOIO iX CyMIIIHHOTO JOTPUMAHHS
Ta BUKOHAHHS.

VY auceprarii copMynbOBaHO U 1HIII TEOPETUYHO OOIPYHTOBAHI MTPOIO3HUIIIT IPO
BJIOCKOHAQJICHHSI aKTIB YMHHOTO 3aKOHOJABCTBAa y cdepl MpaBOBOro 3abe3neueHHs
pPEXKUMY MOPCHKHX MOPTIB.

Kniouosi cnosa: MOpChKHiA TIOPT, TPABOBUHN PEXHUM, MyOIIYHE aJMIHICTPYBaHHSI,
aKBaTopisi TMOpPTYy, TEPUTOPIS TOPTY, MOPTOBE 3aKOHOJABCTBO, BHYTPIIIHI BOAU

JIepIKaBH.

SUMMARY

Andrushchenko S.V. Legal regime of a seaport. — Qualifying scientific work
on the rights of the manuscript. Thesis for the degree of Doctor of Philosophy in
specialty (081 — Law). — National University «Odessa Law Academy», Odesa, 2021.

The thesis is the first complex scientific research dedicated to the creation of a
new scientifically grounded concept of the legal regime of a seaport on the basis of the
international standards and the best world and European practices of port activity,
formulating the conclusions and the proposals aimed at improving the system of legal
and organizational support of public administration of port activities in Ukraine.

This is the first time in the thesis: the scientific concept of administratively-legal
regimes in maritime legislation has been described on the basis of the theoretical
developments, the legislation and the international agreements; the place of the seaport
regime has been determined in the system of the administratively-legal regimes; the
scientific views, the experience of national and international rule-making have been
systematized in the formation, determination and public administration of legal regimes
of seaports; methods and forms of public administration of the legal regime of a seaport
have been singled out and classified. In addition, it is the first time an integral concept

has been formulated of the general (complex) regime of a seaport, its components and



functions have been defined; the current legal regime has been analyzed of foreign
vessels and vessels under the Ukrainian flag in the seaports of Ukraine; the mechanism,
the subjects and the peculiarities of public administration of the legal regime of the
seaport of Ukraine have been characterized. Scientific approaches to the theoretical
development of the institute of the legal regimes in the science of administrative law, as
well as the concept of public administration of maritime and port activities have been
improved. The views received further development on the structure, functions and
system of the administratively-legal regimes; provisions on the peculiarities of the
state’s jurisdiction in maritime spaces; the idea of basing public administration of
seaports regimes on the principles of transnational and global administrative law;
provisions on the peculiarities of the legal regime of the territory and the water area of a
seaport.

It is proved that the formation of the concept of administratively-legal regimes in
the maritime legislation of Ukraine began with the first regulatory documents that had
been determined the regime of the territorial sea and the internal waters of Ukraine in
the research. It has been tracing to the present time and receives implementation in new
documents on issues related to maritime activity, with the stability of their basing on
the norms of the international agreements currently in force in Ukraine. Their main
distinction is also the acquisition of special features through a combination of the
requirements of the international agreements and the domestic legislation.

The analysis of the practice of states, the theoretical developments and the work
of the international institutions on the development of generally accepted legal norms in
the sphere of establishing the regimes of seaports, certified the passing of several
stages: 1) the initial stage (I century BC — XVI century BC), which was marked by the
initial development of rules on maritime trade and the formation of national norms in
this sphere; 2) codification stage (XVI — XIX centuries), which was the period of
drafting norms of national laws on maritime trade, adoption of acts devoted to trade
relations with the separation of subsections devoted to maritime trade; at the same time,
the attention was not paid to the established regime rules of the ports, because the

distinction between coastal sea spaces by kinds (the territorial sea, the internal waters)



was only beginning to occur, and their main purpose was to maintain the neutrality of a
coastal state and the possibility of providing refuge to those who suffered an accident;
3) the stage of development of international norms on the regime of
seaports (XIX century — nowadays), during which the international agreements were
developed and adopted that concerned the regime of seaports (1921, 1923) and which
generalized approaches to the definition of coastal maritime spaces (1958), introduced
the practice of concluding bilateral agreements on merchant shipping to determine the
regimes of seaports, actualized the issue of developing a special international
agreement, devoted to the definition of fundamental aspects of the formation of the
regime of seaports and action of jurisdiction of a coastal state in them. This period
covers the time of entry into force of the United Nations Convention on the Law of the
Sea in 1982 and is characterized by the final formation of the concept of the legal
regime of maritime spaces, the adoption of the international agreements relating to
applicable procedures in seaports, the facilitation of international maritime traffic.

Based on the processing of the normatively-legal regulation of the seaport
regime, it is proved that the system of modern international and national legal support
of the seaport regime forms a block of 1) the international agreements that determine
certain aspects of the functioning and the regime of seaports and combine both
multilateral and bilateral agreements; 2) the national legislation, which contains general
principles for establishing and maintaining the regimes of seaports; 3) the acts of local
regulation, in which the norms of both international agreements and national legislation
are specified in accordance with the conditions of each seaport of Ukraine, and their
main purpose is to ensure the safety of navigation as a leading principle, which defines
and directs all law-making processes in modern navigation. Also, the need to develop
an international treaty, the norms of which would be fixed the general principles of the
construction or content of the regime rules of seaports, the rules of the exercising the
jurisdiction of a coastal state against ships under foreign flags.

The attention is emphasized on the fact that, despite the fact that the bilateral
agreements on the merchant shipping of Ukraine are determined by one of the largest

components of the complex regime of seaports — the regime of ships under foreign flags



and the regime of their crews — the current maritime legislation does not contain norms
that would point out the regulation and the determination of the regime rules of seaports
of Ukraine by these agreements. In this regard, the amendments and the additions to the
Ukrainian legislation are proposed, which may contribute to its renewal and
consolidation of additional guarantees for foreign shipowners. These proposals may
also receive their consolidation in the future law of Ukraine on the internal sea waters,
the territorial sea and the continental shelf, the projects of which have been periodically
considered by the Verkhovna Rada of Ukraine for a long time, but have not been
implemented.

It has been noted that the regime of the area of water of a seaport is established
by the norms of the national legislation of the coastal state due to its belonging to the
internal waters and is a component of the general (complex) regime of a seaport. The
inherent legislation defines the rules for staying in area of water of a seaport, the regime
of its use, in particular for the purpose of calling vessels, cargo operations, other
operations related to merchant shipping, guaranteeing the safety of navigation,
established requirements for compliance with various rules that have imperative effect
on all subjects operating in a seaport. The regime of the land territory of the seaport of
Ukraine is a component of the legal regime of a seaport, characterized by the opening
of checkpoints across the state border of Ukraine and the action of the relevant regime,
which includes a special procedure for admittance to a port territory (admission order),
the procedure for the land of members of a crew of vessels, the being and the stay of
employees of enterprises and organizations involved in servicing passengers and ships
of foreign navigation, lading (unlading) on the berths, etc. Maintaining the established
regime rules relies on the maritime security service, seaport security units together with
the authority of the protection of the state border, which provides the necessary control
and provides the possibility of safe functioning of seaports, establishing their effective
operation and a stable filling of the budget of a state.

Based on the processing of the dynamics of the development of the institutional
system of ensuring compliance with the seaport regime, both national and international
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regime of the seaports of Ukraine. International (global, regional) and national levels of
public administration of the legal regime of the seaports of Ukraine have been
highlighted. The Port State Control procedures have been referred to administrative,
globally (regionally) defined, and recognized as a component of the legal regime of the
seaports of Ukraine, which is based on the international standards, and is ensured by the
execution of the intranational administrative mechanisms. The definition and the
establishment of the procedure of the implementation of the Port State Control is
recognized as a significant direction of public administration of the seaport regime by
both national (the Maritime Administration) and the supranational institutions (the
IMOs, the bodies of the Black Sea Memorandum).

On the basis of the analysis of forms and methods of public administration of the
regime of seaports of Ukraine, the author's definition was given of the category “form
of public administration of the legal regime of seaports” as established by the norms of
national and international law of ways of realization of imperative control impact,
which is carried out by specially authorized authorities for the purpose of regulating the
work of seaports. The main purpose of application of the classical methods of public
administration of the seaports regime for administratively-legal science is to guarantee
the safety of navigation and reliable and safe operation of ports, as well as protection a
port state from illegal (criminal) impacts.

The basing of the modern practice of organizationally-legal support for the
exercise of jurisdiction of Ukraine as a coastal state and a port state on generally
recognized international standards has been stated. It has been proposed to add to the
previously developed principles of the execution of jurisdiction of a coastal state and a
port state the principle of preserving the balance of the rights of a port state and a state
flag of a ship with the provision of reasonableness, proper adaptation, adaptability to
everyday use and unobtrusiveness of applicable formalities for the purpose of their
conscientious observance and execution.

It has been proved that the regime for vessels under a foreign flag in the seaports
of Ukraine is a component of the general (complex) regime of a seaport. It combines

several types of regimes, operating simultaneously with a vessel and through this action



ensures the necessary order in a seaport. It is lain to their sphere within: sanitary,
border, customs regimes, regime of payment of port fees, security regime, combining
the regimes of pilot and icebreaker carrying, Port State Control procedures, regulation
of vessel movement and the regime of ensuring the safety of vessels from terrorist
threats in accordance with ISPS Code.

The extend of the regime rules applicable to vessels under the Ukrainian flag in
the seaports of Ukraine, which are involved in foreign passages, is the same regime for
vessels under a foreign flag, except for the criminal and the civil jurisdiction of a port
state, which is carried out in full without the characteristics of foreign vessels. The
scope of regime rules for Ukrainian vessels that sail in the coaster is smaller, which is
due to the lack of crossing the state border and visiting foreign ports. At the same time,
the leading for the maritime industry regime of guaranteeing of safe sailing operates for
all vessels without exception and the appropriate control of a captain of a seaport is
carried out in relation to each vessel entering a seaport of Ukraine.

In the work it is also proposed the amendments to the Law of Ukraine “On
Seaports of Ukraine” on determining the procedure for opening/closing seaports for
foreign shipping; development of legislation on artificial territories within the seaports
of Ukraine as specific in legal status and legal regime, as well as the procedure for their
classification into the category of permanent port facilities; directions of improvement
of the program documents of long-term planning of the development of maritime
industry of Ukraine and the current branch legislation; adding to the previously
developed principles of the jurisdiction of a coastal state and a port state, the principle
of maintaining the balance of the rights of a port state and a state of the flag of a vessel
with the provision of reasonableness, proper adaptation, adaptability to everyday use
and unobtrusiveness of applicable formalities for the purpose of their conscientious
observance and execution.

Other theoretically grounded proposals have been formulated on the
improvement of the acts of current legislation in the sphere of legal support of the
regime of seaports in the thesis.

Keywords: a seaport, legal regime, public administration, area of water of a port,



territory of a port, port legislation, the internal waters of a state.
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