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Ko3aueHnko OaexcaHdp,

dokmop rpuduvHux Hayk, npogecop, 3asidysay kagedpu KpuMiHAbLHO20 hpasa
ma iHWux KpuMiHa/bHO-npagosux ducyunain Mukosaaiscbkozo iHcmumymy npasa
HayioHaabHozo yHigepcumemy «0decbka WPUIUYHA akademisi»

O3HAKH TA BJIACTUBOCTI
KPUMIHAJIbHO-ITPABOBHX 3AXO/AIB ITPUMYCOBOI'O
TA 3A0X0YYBAJIBHOT'O BIIVINBY

AnoTaunis. B MmoHorpadii, Ha mificTaBi 3anmponoHoBaHoi AediHilil KpUMiHaIbHO-ITPABOBOTO
3aX0/ly, BU3HA4YaIOThCS HOro 3MiCTOBHI 03HaKH, CYyKYNHICTb IKUX CTBOPIOIOTh MOXJ/IMBICTh
JUIs1 pO3MeXyBaHHs 3aX0/iB KpUMiHa/JbHO-IPABOBOTO BILIMBY Ta 3axOJiB, 1[0 NMepeAbaveHi
iHIIMMU rany3ssMu npaBa. BuginsoTbcs 06'eKTHUBHI Ta Cy6’EKTUBHI BJIaCTUBOCTI KpUMiHa/b-
HO-TPaBOBHX 3aX0/IiB, BCTAHOBJIEHHS SIKHUX JJA€ MOXJIMBICTb 3a6€3Me4YruTH AOLiIBHICTb, 06-
I'PYHTOBAHICTb Ta epeKTUBHICTh KPUMiHAJIbHO-IPABOBOr0 BIJIMBY B YMOBax MoOJepHi3auii
KPUMIiHAJIBHOTO 3aKOHY fIK COLIIOKY/IbTYPHOT'0 KOHCTPYKTY, PO3paX0BaHOI'0 Ha Pery/oBaHHs
rpymnoBoi Ta iHAMBIya/bHOI KpUMiHA/IbHOI aKTUBHOCTI. Ha mificTaBl BU3HaYeHUX KOHCTPYK-
TUBHHUX XapaKTePUCTUK KPHUMiHaJbHO-NPABOBUX 3aXOJiB AOC/IPKYETbCS MOKapaHHS, K
HaW6inbL BUTpe6yBaHa popMa KpUMiHAIBHO-NPABOBOI0 BIJIMBY B YMOBAX Cy4aCHOCTI.
Katouosi c108a: KpUMiHA/IBHO-TIPAaBOBUH BIJIMB, KPUMiHA/bHO-IPAaBOBUH 3axifl, 06’€KTHB-
Hi BJIaCTUBOCTI KpUMiHaAJIbHO-IPAaBOBOTO 3aX0/ly, COL{iaJIbHA CIIpaBeJIMBICTh, Cy6 eKTUBHI
BJIACTUBOCTi KpUMiHa/IbHO-TIPaBOBOTO 3aX0/y, TOKapaHHS, lepeBUX0BaHHS.

AHHoTanua. B MoHorpaduu Ha OCHOBAaHMM MpeJJIOKEHHOH AeQUHUIUU YTrOJIOBHO-
IPaBOBOM Mepbl ONpeslesISIIOTCS ee OCHOBHBIE COJlepKaTesIbHble NPU3HAKH, COBOKYITHOCTb
KOTOPBIX ZlaeT BO3MOXKHOCTb Pa3rpaHUYUTb Mepbl YTOJI0BHO-IPAaBOBOrO BO3JENUCTBUS U
Mepbl, KOTOpbIE NPeAyCMOTPeHbl MHBIMU OTPAC/AAMHU IpaBa. BeiensoTcs 06'beKTHBHbIE U
Cy6'beKTHBHbIE CBOHCTBA YTOJ0BHO-IIPABOBBIX Mep, yCTaHOBJIEHHE KOTOPbIX ZjaeT BO3MOX-
HOCTb 06eCrneyuThb 1es1eco00pa3HOCTb, 060CHOBAaHHOCTb M 3QPeKTUBHOCTb Yr0JIOBHO-
IPaBOBOI'0 BO3/I€HCTBUSA B YCJIOBUAX MOJEPHU3ALMH YIOJOBHOT'O 3aKOHA KaK COLIUOKYJIb-
TYPHOTO KOHCTPYKTA, PACCYUTAHHOrO HA peryJupoBaHHe rPyNIoOBOH U UHAUBUAYaNTbHON
yroJIOBHOM aKTUBHOCTH. Ha 0CHOBaHUU omlpe/ie/IeHHBbIX KOHCTPYKTHUBHBIX XapaKTePUCTUK
yroJIOBHO-NIPABOBLIX Mep UCCIeyeTcs HaKa3aHUe, Kak HauboJsiee BocTpe6oBaHHas ¢opMma
yroJIOBHO-NIPABOBOI'0 BO3/IeMCTBUS B COBPEMEHHBIX YCI0BUSAX.

Katouesble c1068a: yrosoBHO-IPaBOBOe BO3/eHCTBHe, YroJOBHO-IPaBoBasg Mepa, 00bek-
TUBHbIE CBOMCTBA yTOJIOBHO-IPAaBOBOH Mepbl, COLlMa/bHasA CpaBeJJIMBOCTb, Cy6beKTHB-
Hble CBOMCTBA YyrOJIOBHO-IPAaBOBOM Mepbl, HaKa3aHUe, IepeBOCIUTaHUE.

Summary. In monograph, on the base of the proposed definition of the criminal-legal
measure, it's informative features, the totality of which provides an opportunity for delimi-
tation measures of criminal-legal influence and measures, which provided by other
branches of law are determined. There are objective and subjective properties of criminal-
legal measures, installation of which gives a possibility to provide expediency, validity and
effectiveness of criminal-legal influence in conditions of modernization of the criminal law
as sociocultural construct, calculated for regulation of group and individual criminal activ-
ity. On the base of identified constructive characteristics of criminal-legal measures ex-
plored judgment, as the most claimed form of criminal-legal influence in modern life.

Key words: criminal-legal influence, criminal-legal measure, objective properties of criminal-legal
measure, social justice, subjective properties of criminal-legal measure, judgment, re-education.

BcTtyn
OcTaHHIM yacoM KaTeropis KpHMiHaJbHO-IPAaBOBOTO 3ax0Ay CTajla 06’€KTOM
niZiBUIIEeHO] yBaru K 3 60Ky NpeACTaBHUKIB KPUMiHAJIbHO-IPABOBOI JIOKTPHUHH, SIKi
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30KpeMa BUKOPUCTOBYIOTb BiJIOBiJHE NOHATTA NPU BU3HAYEHHI TaKOi BaKJIMBOI
dopMu KpUMiHANBbHOI BiAINOBIZABLHOCTI SIK MOKapaHHs, TaK i MPAKTHUKIB, HA IKUX
IOKJIAJIAETbCSI 0OOB’SA30K 3aCTOCYyBaHHA OKpeMUX GOpM KpUMiHa/JbHO-IPABOBOTO
BIJIMBY. 3arajbHOI0 TEeHJEHLI€I0 Cy4YaCHOTO YKPaiHChKOr0 KpHUMiHaJbHOrO mpaBa
CJ1ii BU3HATH MOIIYK HOBUX 3a 3MICTOM 3ax0/iB BIJIMBY Ha MOBeAiHKY OCOOH, LI0
BYMHMJIA KpUMiHaAJIbHe MPaBOMOPYIIeHHs1 abo iHIle CycHiJIbHO Hebe3neuHe JisTHHS,
sIKe 3a 03HaKaMU 06’€KTUBHOI CTOPOHU BiJjHECEHO 3aKOHOJABLEM [0 3JI0YMHHOIO
JissHHs. [lopsig 3 TUM icHye HarasibHa noTpe6a nigBUILeHHs ePeKTUBHOCTI KpUMiHa-
JIbHO-NIPABOBOr'0 BIUIMBY WIJISXOM OOIPYHTOBAHOTO 3aCTOCYBAaHHSI NepejdayeHUux
Jil0YMM 3aKOHOJABCTBOM IPUMYCOBUX Ta 3a0X04YyBaJIbHUX 3axoAiB. BixmosigHo,
BXe Iepe/ibayeHa YMHHUM 3aKOHOJABCTBOM 3HayHa Ki/JbKiCTb KpHUMiHaAJIbHO-
NIpaBOBUX 3aX0/iB, @ TAKOXK MOXJIMBI 3aKOHO/AB4i HOBeJIU 100 YPi3HOMaHITHEHHA
KpHMiHaJbHO-IIPAaBOBOTO BIUIMBY 3 MeTO0 MiiBUIIEeHHS Horo epeKTHUBHOCTI CTBO-
PIOIOTb NepeAyMOBH [JJis iX NMOAa/IbLIOT0 NPUCKIIIMBOTO JOCTI/X)KEHHS 3 ypaxyBaH-
HAM HacTynHoro. [lo-nepie, kaTeropisi «<KpMMiHaJIbHO-NIPaBOBUI 3axii» € 6a30BOI0
NpyY BHU3HAYEHHI THUX 30BHILIHIX $OPM KPHUMiHAJbHO-NPABOBOr0 BIJIMBY, B Ha3Bi
SIKUX TepMiH «3axiJj» He BUKOPHUCTOBYETbCs (MOKapaHHS, CYAUMICTb, MPUMYCOBe
JikyBaHHA Ta iHui). [lo-apyre, KpUMiHaJIBbHO-TPAaBOBUH 3axi/] BUCTYIA€E Ge3nocepe/ -
HbOI0 $OPMOI0 KPUMiHAJBbHO-NIPABOBOTO BIIMBY (HPUMYCOBi 3aX0JU MeJUYHOTO
XapaKTepy, 3axiJ, KpUMMiHaJbHO-IPAaBOBOI'0 XapaKTepy LI0J0 HPUAUYHUX 0Ci6 Ta
inwi). I[lo-TpeTe, HasexxHe po3yMiHHS KaTeropil KpUMiHaJIbHO-NPABOBOIO 3ax04y
Jl03BOJISIE BUSHAYUTH HU3KY MPUHOMIB i clioco6iB MpaBOBOTO BIIMBY Ha MOBEIHKY
ocob6H, sIKi He JJoCTaTHbO OOIPYHTOBAHO Bi/lHECEHI 3aKOHO/IaBLeM [0 IIPABOBHUX 3a-
XOJIiB iHIIOI rasy3eBoi HaJIeXKHOCTi (MpeBEeHTUBHO-NPOQIJAKTHYHI, PECTUTYL[iHHO-
KOMITeHcalilHi KpUMiHaJbHO-NIPaBOBi 3aX0/A1 Ta iHILI).

3HayHa yBara fiK JJOKTPUHH, TaK i IPaKTUKH Z10 OGI'PYHTYBaHHS HOBUX MiAX0/iB
OA0 MiJBUIEHHS 3aKOHHOCTI Ta e(pEeKTHUBHOCTI 3JiHCHEHHS KpUMiHaJbHO-
NIpaBOBOI0 BIJIMBY, aKTyaJi3yBaJjia poBeJeHHS HU3KHU J0CJIi[PKeHb Npe/CTaBHUKa-
MU yKpaiHCbKOI KpHUMiHa/bHO-NPAaBOBOI HAyKH, cepel, SIKUX MOMITHUH [JOpo6OK
ckjanu Haykosi mpani JI. B. Barpii-IllaxmatoBa, 0. B. bayxaina, B. M. Bypaina,
B. 0. 'nymikoBa, H. O. 'yroposoi, B. B. T'osniny, B. K. I'pumyka, T. A. [leHHcoBoi,
0.0. lynopoBa, 0. M. Kocrenka, B. O. MepkynoBoi, A. A. Mysuku, O. B. HageHna,
H. A. OpnoBcekoi, M. 1. TlanoBa, €. O. I[lucemencwkoro, 0. A. IloHomapeHKa,
€. JI. CtpenbLoBa, B. f. Tanis, B. O. Tyasakosa, B. 1. TroTiorina, I1. JI. ®pica, M. . XaB-
poHI0Ka, I1. B. XpsimiHCbKOro Ta 6araThoX iHIIMX HAYKOBIIB, SIKi 10CJi/PKyBaIX 3MiCTOBHI
Ta CyTTEBI BJAACTUBOCTI IK OKPEMUX BU/IiB KpMMiHa/IbHO-TPAaBOBUX 3aX0/iB BILIMBY, TaK i
OKpeMUX eJIeMeHTIB Ix cucteMH (migcucteMmu). OfHaK, B Cy4acCHUX yMOBaxX AUHAMIYHOTO
PO3BUTKY IHCTUTYTY KpPUMiHa/JbHOI BIiANOBiZA/IbHOCTI Ta IHIIMX 3aXOAiB IPaBOBOIO
BIUIMBY, fIKi 32 CBOIM 3MiCTOM Ta BJIACTUBOCTSIMU MAlOTh KPUMiHa/IbHO-TIPAaBOBUH Xapak-
Tep, icHye notpe6a 3/jilicHeHHs HOBUX CIIPO0 111010 POpMyBaHHS KOHLENTYaIbHOI MOJiEe-
JIi KpYMiHa/IbHO-NTPABOBOTO 3aX0/y, fIKa 3JlaTHa 3aZ,0BOJIbHSATH NO0TPe6U edpeKTUBHOI
npoTHUAil 3/IO4HMHHUM NPOsIBaM y pi3HUX dopMax iX iCHyBaHHS.
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[lopsz 3 TUM HayKOBUH MOLIYK B HAaNpsIMKY GOPMyBaHHS LiJiCHOrO ysABJIEHHS
PO 03HAKH Ta BJIACTUBOCTI 3aX0/IiB BIIUBY, IKi 3aCTOCOBYIOThCS /10 OCi6, 1[0 BYU-
HUJIM KpUMiHa/IbHe NIpaBoONoOpylleHHs, 6ye BUBIpeHUM, a 1Oro pe3y/ibTaTH NPOAY-
KTHUBHUMH, BUKJIIOYHO 33 YMOBU BCTAHOBJIEHHS] 3MiCTOBHUX O3HAK Ta KOHCTPYKTHB-
HUX BJIaCTUBOCTEW KPHMMiHA/JbHO-NPAaBOBOTO 3ax0/y, IKUM BiJiNOBiAHO 0 AOKTpHU-
Ha/IbHUX MOTJAJIB € IHTYITUBHO 3p0O3yMiJIMM, ajle HOPMAaTUBHO Ta JOKTPHUHAJIBHO
HeBU3HA4YeHUM, 1110 Ja€ MOXKJIMBICTb BK/IaaTH B Liell TepMiH pi3He CMHC/I0Be HaBaH-
TaKeHHH.

§ 1. [IoHATTA Ta 03HAKM KPUMiHAJ/ILHO-NIPABOBOT0 3aX0AY

[Ipu dopmystoBaHHI MOHATTS KPHUMiHAJBHO-IPABOBOTO 3aX0Jy B YKpaiHChbKiH
KpPUMiHa/IbHO-MIPAaBOBiM JOKTPHUHI CKJIANOCS JleKijibKa NiJX0/iB, KOXKHUH 3 IKUX Ma€
npo6JIeMHUH XapaKTep.

AzenTy 0IHOTO 3 HUX HPONMOHYIOTh BiIMOBUTHCS BiJj cIpo6 BU3HAYEHHS 3MiCTO-
BHUX O3HaK Ta IMaHeHTHHUX XapaKTepUCTHUK (BJACTUBOCTEH) KpUMiHATbHO-
IPaBOBOI0 3aX0/y i 0OMEXHTHUCh BUKJIIOUYHO BKa3iBKOIO Ha TaKy CyTTEBY BJIACTH-
BiCTb KpHMiHa/IbHO-IPABOBOTO 3aX0/Jly fIK CKJIAJHICTb Ta CUCTEeMHICTh. [Ipu nboMmy
KaTeropis KpUMiHaJbHO-PABOBOr0 3ax0Jly He Ma€ CaMOCTiHHOI 1iHHOCTI i ToMy
MOXe BM3HA4yaTUCS depe3 MpPOCTe MepepaxyBaHHSA GopM CBOro HOPMATUBHOTO 3a-
kpineHHs. Tak, JI. B. barpiii-lllaxMaToB 3aponoHyBaB po3ras4aTH MiJf KpUMiHa/Ib-
HO-ITPAaBOBUMH 3aX0JJaMU HOPMaTHBHO BU3HaveHi ¢popMu peasizanii KpuMiHaIbHOT
Bi/INOBiZJa/IbHOCTI, 0 IKUX BiAHOCATBCS BCi 3aX0/H, SKi nepef6avyeHi y KpUMiHa/b-
HOMY 3aKOHO/IaBCTBi — MOKapaHHA Ta iHIUI 3aX0AW KPUMiHaJbHO-IPAaBOBOIO XapakK-
Tepy; 3aX0/jd KPpUMiHaJIbHO-NPOLeCyaJIbHOT0 MPUMYCY — 3aX0/H, [0 MalOTh CyNyT-
Hili, BiflHOCHO peaJiizalii KpMMiHaJbHOI BiZIMOBIIa/IbLHOCTI, XapaKTep; 3aX0AU aAMi-
HiCTpaTUBHO-NPABOBOTO NMPUMYCY — NMPUMYCOBi 3axoay, sIKi nepej6ayeHi npaBua-
MU ajMiHicTpaTuBHOro Harasay [1,c.117]. AHajoriyHy MO3uIil0 BHCJIOBJIOIOTH
TaKi NpeJCTaBHUKU YKPalHCbKOI KpUMiHa/JbHO-paBoBoi Hayku AK B. K. I'puimyk
[2, c. 141], M. 1. XaBpoHI0K [3, c. 6-7], 10. A. [lonomapeHko [4, c. 66], M. . CopounHChb-
kui [5,c. 10]) Ta iHwi. [lo3UTUBHUI XapaKTep 3a3HAYEHOTO MiJXO0Ay MPOJISIraE B
TOMY, 1110 IPY MOT0 3aCTOCYBaHHI YiTKO OKPECJII0ETbCH KOJIO 3aX0/iB KpUMiHa/IbHO-
NpaBOBOI0 BIJIMBY Ta CTBOPIOETHCA HiAIPYHTS /151 pO3MeXKyBaHHS 3ax0/liB paBo-
BOT'0 BIIMBY pi3HOI rasy3eBoi HasiexxHOCTi. [lopsi 3 TUM JocaifKyBaHUM miaxia He
CYNIPOBOJI)KYETHCA BU3HAUYEHHAM CYTTEBUX Ta 3MICTOBHUX O3HAaK CaMOT0 KpHMMiHa-
JIbHO-NIPAaBOBOI0 3aX0Ay, 1[0 3a/JMLIa€ 6araTo 3anuTaHb CTOCOBHO HOT0 XapaKTepuc-
THUK | BJIaCTUBOCTEH, AKi AAIOTb MOXJ/IMBICTb ¥ TOMY YMCJIi | BU3HAUYUTH IpyIy 3axo-
JiB, 1110 HE I0CTAaTHbO OOI'PYHTOBAHO BiIHOCATHCSA A0 3aX0/[iB iHIIKX rajy3ed npasa.

[IlpencTaBHUKK iHOIOrO MiAXo4y MPONOHYITb BHU3HA4aTU KpHUMIiHAJIbHO-
[paBOBUH 3axij yepe3 aHasoriyHi a60 TOTOXHi IpaBoBi KaTeropii, ski, Ha iX AYMKY,
BiJlHOCHO 3aX0/ly MalOTh €JIEMEHTAPHUI XapaKTep i TOMy Ha IX OCHOBI MoXe 6y1yBa-
THCA BU3HA4YE€HHA 3aX0/Jy KPUMiHaJbHO-NIPAaBOBOIO BIIMBY. B Mexax 3a3HayeHOro
niXo/y HalGiIbIl BPa3JIMBUMU /ISl KPUTHUKH CJIi/l BU3HATH NMO3UILii TUX HAYKOBIIiB,
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AKi IPONOHYIOTh BU3HAYaTH KPUMiHaAJbHO-NIPABOBUH 3axifi yepe3 caMy KaTeropiwo
3axoay. Tak, I. . MuTpodaHoB 3a3HavaE, 10 3aC06U KPUMiHA/IbHO-NTPABOBOTO BILJIU-
By - Iie 3ac06H, 1110 3aCTOCOBYIOThCS [0 0CO6H, sika BuMHUJIA nepesbadeHe KK Ykpai-
HU CyCHiJIbHO HeGe3neuHe BUHHE AisiHHA (Zi0 a60 6e3/i/NbHICTD), i MOJIAralTh ¥
nepeab6adeHiii quM KojiekcoM HeraTHUBHIH, crnipaBeJJ MBIl i HeBiJBOPOTHIN oniHIi
(3acymxeHHi) BUNHEHOTO JlisTHHS Ta 0CO6H, 1[0 HOro BUMHHJIA, a TAKOXK V HEOOXi/-
HUX BUII3JIKaX — Y Mo36aBJieHHi Y1 06MexXeHHi npaB i cBo6o/ 1iei ocobu [6, c. 451].
AHanoriyny nosuuito 3aimae H. O. 'yTopoBa, fika NponoHye miJ, 3axoaMU KpUMiHa-
JIbHO-TIPABOBOTO XapaKTepy PO3yMiTH BCTAHOBJIEHI KpUMiHaJbHUM 3aKOHOJAaBCT-
BOM 3aXO0/iH, IKi 3aCTOCOBYIOThCS B pa3i BUMHeHHs nepeabadeHoro KK gisHus i no-
JIITAOTh Y MOTipIIEeHHI MPaBOBOTO cTaTycy ocobu [7, c. 19]. [lpu mocnimxyBaHOMY
MiJX0/I W00 aHali3y MOHATTS KPUMiHAJbHO-NPAaBOBOr0 3aX0y 3aJUILAIOTbCA He-
BU3HAYE€HUMH Ti CTPYKTYPHIi eJIeMeHTH 3aX0/iB IPaBOBOIO BIJIMBY, 3 BUKOPUCTAH-
HSIM SIKUX CTBOPIOETHCS OCOGJMBHUUA MeXaHi3M MPaBOBOrO BILIMBY, MPUTaMaHHUMA
caMe KpUMiHaJIbHOMY IIpaBy B MpOLeCi NOMYKY HaJIeXKHUX NPaBOBUX HACTIJKIB BYU-
HEHH$ 3JIOYMHHOTO JIAHHA.

Oco6/1MBOI yBaru siKk Takui, W0 € HANOI/NbII BUBAXKEHUM 3 MO3ULII TeHAeHLil
PO3BUTKY Cy4acHOr0 KPUMiHaJIbHOIO IpaBa YKpaiHy, NoTpebye migxia JoCcaAifHUKIB,
AIKi IPONOHYIOTb BU3HAYaTH KPUMiHaJIbHO-IPAaBOBUH 3aXi/i He Yyepe3 BUKOPHUCTAHHSA
TOTOXKHHUX NOHATH, a Yepe3 KaTeropil, AKi nepejamTb iMaHEHTHI XapaKTepUCTUKU
€aMoro 3axX0/ly Ta 3a CMUCJIOBUM 0OCSTOM 3 KaTeropi€ro, 1[0 BU3HAYAEThCS, He CIIiB-
NaJlaloTh i MalOTh eJleMeHTApHUM 10 BiiHOIIEHHIO 0 KPUMiHa/JbHO-NPaBOBOTO 3a-
xony xapakTep. Tak, A. M. fllieHKO NPONOHYE MiJi 3aX0JaMU KPUMiHAJbHOI'0 XapakK-
Tepy po3yMiTH 3aco6U BIUIMBY, SKi nepe6adyeHi 3aKOHOM NP0 KPUMiHAJNbHY BiJiNo-
Bila/IbHICTh 32 BUMHEHHS 3JIOUMHHOTO YU 30BHI CX0XKOT0 Ha HbOTO AisiHHSA a6o cyc-
HiJIbHO HeOe3MeyHoro [JissHHS, nepeabdadyeHoro OCo6MBOI0 YaCTHHOIO IIbOTO 3aKO-
Hy, IOB’sI3aHi 3 00MEXXEeHHSIMHU YU 11036aBJIEHHSIMU HAaWGI/bIIl 3HAYMMUX [1JIS1 JIIOAU-
HU NpaB i cBo60/; a60 3i 3BiIbHEHHAM 0COOH BiJi KpUMiHAJbHOI BiZiOBiAAIbHOCTI T
IIOKapaHHA 4H, HaBiTb B3araji, 3 ii He IPUTATHEHHAM /0 TaKOl BiAMOBIiAAJBHOCTI i
CTIpsSIMOBaHI Ha JOCATHEHHS coLijaJbHO KOPUCHUX Lijelt [8,c.781]. 3a3HaueHoro
HiIX0AYy NPUTPUMYIOTBCS TaKi NpeJCTaBHUKU KPUMIiHA/IbHO-IIPABOBOI OKTPUHHU K
B. M. Beueposa [9, c. 126], I. A. Jlosunceka [10, c. 188] Ta iHwi. JocrimkyBanuit mij-
XiJl € HaUO/IbLI NEePCIEKTUBHUM IO CyTi, ajle HOJaJblIOro HayKOBOro MOLIYKY BUMa-
rae Ta 6a3oBa iMaHeHTHa XapaKTepUCTHKA KPUMiHA/JIbHO-IIPABOBOTO 3aX0/y, IKa MOXe
OyTH NOKJ/Ia/ieHa B OCHOBY JiediHilii 3a3HaueHOro BUAYy 3aX0/ly MPaBOBOTO BIJIUBY.

YaBasieTbcd, W0 niJy KpUMiHAJNbHO-NIPAaBOBUM 3aX0J0M CJIiJi pO3yMITH CUCTEMY
npuioMiB i crnoco6iB 3JiliCHEHHs MPUMYCOBOro Ta peabijiTaliiiHO-3a0X04yBasib-
HOTO BIJIUBY JZiep>aBM Ha KPUMiHa/IbHI NpaKTHUKU (KpUMiHa/IbHI TpaBoNoOpyLIeHHS,
06’€eKTHBHO NPOTUIPABHI [IifIHHA, 3/I0BXKUBaHHs IPaBOM Ta iHIIi), IpaBoMipHY noc-
T3JIOYMHHY MOBEJ[IHKY, 32 YMOBHY, 1110 TaKUH BIJIMB 3/iHCHIOETHCS Ha MiJ[CTaBi 3aKo-
Hy, JeTepMiHOBAaHOIO KyJbTYpPHHMM CepelOBHIIEM, L0 CKJIAJOCAd B KOHKPETHO-
iCTOpUYHUX yMOBaX PO3BUTKY CYCIiJIbCTBA.
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3anponoHoBaHe BU3HAueHHA JA€ MiJCTaBU [Ji BUCHOBKY, 110 KOXXHUH 3axif
KpUMiHaJIbHO-TIPAaBOBOTO BIJIMBY GOPMYIOThCS Ha 3acajilax HeoOXiHOro 36aJaHCy-
BaHHA 3aKJIaZleHOr'0 B HUX MIPUMYCOBOTO Ta 3a0X04yBaJIbHOTO NMOTEHLialy, LIJIAX0M
MOEHAHHSA NMPUMOMIB i croco6iB 3JiCHEHHSl BIJIMBY Ha KPUMiHa/lbHi NPaKTHUKH,
BJIACTUBOCTI SIKMX BU3HAYAIOThCS SIK OCOOJMBOCTAMHU MeTOAY KPUMiHA/JBHOTO Mpa-
Ba, TaK i 3MiCTOBHMMHU XapaKTEPUCTUKAMU OKPeMOI'0 BUY KPUMiHaJIbHO-IIPaBOBOTO
3axosy. CucTeMHHMH Ta CKJIaJHUHM XapakTep KpHUMiHa/JbHO-IPABOBOTO 3ax0fy
(cykynHicTb mpuiioMiB i cnoco6iB MpaBOBOro MJIKBY) BUCTYNAE NEPILOI0 03HAKOINO
KpHMMiHa/IbHO-NIPAaBOBOI0 3axoAy. AHaJi3 OKpeMHX BHJIB KpHMMiHa/JbHO-NIPaBOBUX
3axXo/liB MiZITBEP/XKYE OOIPYHTOBAHICTbL 3p006JIeHOr0 BUCHOBKY. Hampukiaz, Takui
KpUMiHa/IbHO-NIPAaBOBUM 3axijJ, IK NPUMYCOBUM 3axiJ; BUXOBHOI'O XapakTepy 6a3y-
€TbCSl HAa 3aCTOCYBaHHI MPUMYCY K CNoco6y BIIMBY Ha MOBEJiHKY 0CO6H, 1[0 He
JlOCsAITJIa TIOBHOJIITTS, @ BAKOPUCTAHI pU LbOMY IPUHOMHU CBiZjYaTh NpPO MOCTaBJIEHY
nepej UM 3aX0J0M LiJib — KOperyBaHHs MOBeJiHKH HENOBHOJIITHBOI 0COOU Yepe3
MOpaJIbHO-eTHUYHI NIepeXXUBaHHs, MaTepiasbHi BTPAaTH, BifUyTTSA BUXOBHOTO BIJIUBY
3 60Ky 6aTbKiB ab60 0cCib, sKi IX 3aMiHIOIOTB, i30J1A11i10 0COOGH BiJ COLiaJILHOTO OTO-
YeHHA 3 NOMIILleHHAM Vy CleliaJi30BaHi YCTAaHOBU JJid NiJABUILEHHA IHTEHCUBHOCTI
BUXOBHOTO BIUIMBY TOINO. Y CBOIO 4epry, peabijiTaliliHO-3a0X04yBaJibHI 3ax0Au
Oy/lyIOTbCSl HA JJOMiHYBaHHI 3a0X04Y€eHHs, IK 0COGJIMBOr0 Crocoby 3/iCHEHHS Tpa-
BOBOI'0 BIUIMBY, @ NPUHOMM, fIKi IPU LbOMY BUKOPHUCTOBYHTbCS, BiJl3HA4alOThCS
HaMaraHHsIM 3a0XO0TUTH 0CO6Y J10 TO3UTHUBHOI IOCT3/I0YMHHOI IOBEAIHK H.

OTXe, OOGI'PDYHTOBAaHUM € HACTYNHUM BUCHOBOK - KOXHHUH KpUMiHa/JIbHO-
NpaBOBUU 3axi/| BUSBHAYAETHCS JOMiIHYIOYHUM CIIOCOO60M BIJIMBY — IPUMYC ab0 3a0X0-
YyeHH# (1[0 y CBOI Yepry Jla€ MiJICTaBU [/l BUAIJIEHHS JBOX BHU/IiB 3aX0JiB KpHUMi-
HaJIbHO-NIPABOBOTr'0 XapaKTepy — MPUMYCOBi Ta 3a0X04yBaJIbHO-peabisiTaLiliHi) Ta
npuiiomamy, ki MpuTaMaHHi TOMy a60 iHIIOMY 3axoAy KpUMiHa/JbHO-IPaBOBOTO
xapakTepy. BifinoBigHo, cyKynHicTh NpHUiOoMiB i crioco6iB MpaBoro BIJIMBY Ha MOBe-
JIHKY 0cO6M BHUCTYNa€ iIMaHEHTHOIO eJleMeHTAapHOI XapaKTePHUCTUKOI 6Y/Ab-IKOr0
KpPMMiHa/IbHO-IIPaBOBOTO 3aX0/y.

KpuTnyHuil norisjs Ha TepMiHOJIOTIYHY KOHCTPYKILiI, fKa 3alpOINOHOBaHA
YKpalHCbKUM 3aKOHO/IaBLIEeM - 3aX0/JJd KPUMIiHAJbHO-IPAaBOBOr'0 XapaKTepy, BKa3ye
Ha Il He J0OCTAaTHIO BJAJICTh, OCKIJIBKH II BUKOPUCTAHHA CYNPOBOJXKYETbHCSA 3HAYHHU-
MM JIOTIYHUMH NPOTUPIYYAMHU Ta CKJIALHOLAMU. 30KpeMa, IPU BU3HAYEHHI IOpUJU-
YHOI NPUPOAU NPUMYCOBUX 3aXOJIB MeJUYHOrO XapaKTepy iX MOBHA HOPMaTHBHa
Ha3Ba MOXKe Oy TH IpeJicTaB/IeHa HaCTYITHOI0 MOBHOK KOH®irypaui€o - 3axoi1 Kpu-
MiHaJIbHO-NIPaBOBOI'0 XapaKTepy NPUMYCOBI 3aX0AW MeJHUYHOr0 XapaKTepy — fKa €
LWITYYHO CKJIAJHOIO i CYMPOBOMXKYETHCS TABTOJIOTIEI. YABAAETHCS, 10 GilbLI BAA-
JIM CJIii BUSHATH TepMiH «KpUMiHa/IbHO-NPABOBI 3aX0 1», AIKUH i 6yie BUKOPHUCTO-
BYBAaTHUCA B IOJAJIBIIOMY JOCJi/KEHHI.

Jlpyra o3Haka MoJiira€ B TOMY, 110 KpHUMiHaJbHO-NPaBOBi 3axX0Ju 3aCTOCOBY-
I0TbCSl BUKJIIOYHO JlepKaBolo B 0c06i il MOBHOBa)KHUX OpraHiB Ta NocaZ0BUX 0Cib Ta
TiZIbKM Ha MiJcTaBi 3akoHy. Bka3zaHa 03Haka He Ma€ BUKJIIOUYEeHb HaBiThb 3a YMOBU
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3AilficHeHHs npoBa/pKkeHHs Ha migctaBi yrog (TsraBa 35 KIIK Ykpainu), ockijgbku
yrozia mpo NpUMHUpPeHHS a60 PO BU3HAHHS BUHYBATOCTi 3aTBEP/KYETHCS CYIOM 3a
YMOBH BifoOBigHOCTI i 3MiCTy Ta NOPAAKY YKJaZeHHs BUMOraM MaTepiajJbHOro Ta
IpoLecyaJbHOr0 3aKOHOIaBCTBA.

TpeTsa o03Haka MOJIATAaE B TOMY, IO MiACTAaBOK 3aCTOCYBaHHS KPHUMiHaJbHO-
IIPaBOBHX 3aXO0/liB BUCTYNA€E BU3HAUYeHa 3aKOHO/IaBIEM MMOBe/IiHKA 0COOH Y BUJ K
KpPUMiHa/IbHOI MPAKTHUKU y Pi3HOMaHITHUX ¢opMax IXHbOTO iCHYBaHHS, TaK i MpaBo-
MipHa MOCT3/I0YMHHA MOBeJiHKa ocobu. BpaxoByrouu Tod ¢akT, W0 BU3HAYeHa
03HaKa KpUMiHa/JbHO-NPaBOBUX 3aX0/[iB 0/JHOYACHO BUCTYIA€E 00 €KTUBHOIO BIACTH-
BiCTIO0 TaKMX 3aX0/liB, BOHA Oy/le MifilaHa JieTaJIbHOMY aHaJli3y Ha HAaCTYNHUX CTOPi-
HKax po3Ainy MmoHorpadii.

YeTBepTa 03HaKa KpUMiHa/bHO-IPABOBUX 3aXO0/AiB MOJIATAE B TOMY, 1110 KOXKHUU
3axij, ix cucTeMa XapaKTepU3yIOTbhCSl HAABHUM KYJIbTYPOJIOTIYHUM acleKTOM, AKUH
BU3HAYAETHCS TUM, 1[0 KPUMiHa/TbHE MPABO B I[IJIOMY SIBJISIE COOOI0 Y3rO/KEHY Ha
KyJIbTYPOJIOTIYHUX 3acafaX CUCTEMY COLiaJIbHUX HOPM, OPIEHTOBAaHUX Ha 3aXUCT
I[iIHHOCTEH COlia/IbHOT'0, MaTePiaJIbHOTO i IYXOBHOT'O XapaKTepy, sKi € 3/100yTKaMu
JN0cbKol KynbTypu. TaKUM YHHOM, KPUMiHAJIbHUM 3aKOH SIBJISIE COGOI0 COL[iOKYJIb-
TYPHUH KOHCTPYKT, OPiEHTOBAaHUM Ha peryJ/Il0BaHHA IpynoBol Ta iHAUBiAyalbHOI
KpPUMiHa/IbHO{ aKTUBHOCTI LIJISIXOM 3/[iHCHEHHS] KOMIIJIEKCHOTO BIJIMBY Ha BCiX y4a-
CHUKIB KpUMiHaJIbHUX IPABOBiHOCHH. BiZinoBiiHO, KpUMiHA/NIBHUH 3aKOH, IK EJUHE
JPKepeJsio KpUMiHa/IbHOTO MPaBa, 3a CBOIM 3MiCTOM € 3HAaYHO 6araTOTpPaHHIIIMM HiX
«3aKOH IIPO 3JI0YMH | PO KpUMiHAJIbHY BiANOBIJaJbHICTh 32 HOr0 BYUMHEHHA». 3a
CBOIM 3MiCTOM KpUMiHa/IbHUN 3aKOH — 1l HOPMAaTUBHO-IIPABOBUM aKT, B IKOMY KpiM
3JI0YKHY, BUSHAYAIThCs BJACTUBOCT]I 06’'€KTUBHO NPOTUNPABHUX JisiHb, @ B Maiby-
THBOMY i KPUMiHaJbHUX MPOCTYNKiB. 3HAaYHO Pi3HOMAHITHIIIUM € KpUMiHaJbHUU
3aKoH U y dopMax 3/ifiCHEHHS KPUMiHAJIbHO-NIPABOBOrO BIUIMBY, SIKi HE 06MeEXy-
I0TBbCS BUKJIIOYHO KPUMiHa/JIbHOIO BiZiOBiZJa/JIbHICTIO | XapaKTepU3YKThCSA 3aCTOCY-
BaHHSM iHIIKX 3aX0/liB — IK IPUMYCOBOTO, TaK i peabiysiTaliiiHO-3a0X04yBaJbHOIO
XapakTepy.

§ 2. 06’eKTHBHI Ta Cy6’€KTUBHI BJIaCTUBOCTI

KpPHMMiHa/JbHO-IPAaBOBOI0 3aX0AY

KpiM Bka3aHMX 03HaK, KpHMiHaJbHO-NPaBOBMM 3axoJaM INpUTaMaHHI INeBHI
BJIACTUBOCTI, IKi BUCTYIIAOTh CYTTEBUMHU Ta 3MiCTOBHUMH XapaKTepUCTUKAMU J0OC-
JIiPKYyBAHOTO eJleMeHTY KPUMIiHaJbHO-NIPaBOBOrO BIJIUMBY. Bci BiacTUBOCTI KpuMi-
HaJIbHO-NIPaBOBUX 3aX0/liB MOKHA YMOBHO MOAIJIMTH Ha TaKi, 1110 MalOTb 06’€KTUBHY
NpUpPOAY, Ta TaKi, AKUM NPUTAMaHHUN Cy6’EKTUBHUHN XapaKTep.

CyTT€EBOIO BJIACTUBICTIO KPHMiHAJbHO-IPAaBOBUX 3aX0/iB 06'€KTHBHOIO Xapak-
Tepy, sika OJJHOYACHO YOCOGJIIOE IiJlecnpsIMOBAHICTh IX 3aCTOCyBaHHSI B Mpolieci
34ificHEHHS KpHUMiHa/bHO-NPAaBOBOTO BIJIMBY, BUCTYNA€E COliia/ibHA CHpaBejJIU-
BicTb. BusHaueHHs conia/bHOI cIpaBeA/IMBOCTI IK METH 3aCTOCYyBaHHA KpPUMiHa/b-
HO-NIPaBOBUX 3ax0/liB BUMara€ 3BEpHEHHH /0 XapaKTEPUCTHUKHU LIbOTO MOHATTS B
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KOHTEeKCT] 3/{iilCHEHHSI KpUMiHa/IbHO-IPABOBOTO BILIMBY, IKe MOBUHHO 6a3yBaTHCSA
He Ha KJIaCOBHUX, IPUTAMaHHUX PaJAHCbKOMY KPUMiHAJbHOMY IIPaBY, a KyJIbTYpPOJIO-
riYHUX LiHHOCTSX.

3arasibHOBIJIOMO, 1[0 collia/ibHA CIPaBEeAJIUBICTb SIBJsIE CO60I0 OCHOBHUU eJie-
MEHT COLlia/IbHUX BilHOCHH, IKUH € NOXiJHUM BiJ piBHUX i cipaBelJIMBUX MOJIUBO-
CTell KOXKHOI JIIOJUHU 110/10 peasisalii BjacHOro nmoTeHIjiany. B3arasi karteropis
CIpaBe/IMBOCTI, HA BiIMiHY BiJi iHIIMX OpPiEHTUPIB CBiIOMOCTI, nepe6avyae He MPoc-
Ty OLiHKY TOro a6o iHmoro aBuua (Lo6po 4u 3J10, NpaBja YM Hempas/a), a CHiBBiA-
HOLIIeHHS KiJIbKOX (jBOX a60 6isnbllle) XapaKTePUCTHK, MiXK IKUMHU i HaJIeXKUThb BCTa-
HOBHUTHU €THUYHY BiAnoBiAHiIcTb. Hanpukiaz, rifHOMy BUMHKY IOBUHHA BiJNOBiaTU
3ac/y’KeHa HaropoJa, aMopaJbHa NoBeJiHKa CyIPOBOKYETBCA CYCNIJIBHUM OCYZ,0M
Ta, B AeAKUX BUNAJKaX, BHYTPIlIHIMU NepeXUBaHHAMU — MyKaMH coBicTi. Takum
YUHOM, CIpaBeJJIUBICTb BUpAXKAE i€l MPaBUJIbHOI'O, HAJIEXKHOIO, aZleKBaTHOTO
NOpPAJAKY pedel y JIIOJCbKHUX B3a€EMOBIJJHOCHHAX, IKMW BiJIIOBiZa€ ysABJIEHHAM NpO
NpH3HAYEeHHs JIIOAWHY, Il NIPpUPO/JHI Ta HEBi'€MHI npaBa Ta 060B’A3KH, COLiaJIbHY
0OI'PYHTOBAHICTb iHTEPECIB.

Y cBiit yac ApUCTOTeNb, IKWI 3a6e3Me4rB HAallOBHEHHS TepMiHa ClipaBe/JIMBOC-
Ti BiAIOBiAHUM CMHCJIOBHUM 3MiCTOM, 3alIpONIOHYBaB BU3HA4YaTH CpPaBeJJIUBICTb K
0CO6JIMBUY BiJiNJIaTHUH, 3piBHSAJIBHUN Ta PO3NOAIILHUE CTaH, 1110 a0 3MOTy BUJi-
JIUTU TPHU CKJIaZ0BIi colLlia/IbHOI cnpaBeJJJIUBOCTI. BifgniaTa ik akT cnpaBeAJUBOCTI
XapaKTepHa JJisl CUTyauii, npu skii nokapaHHs (BijmiaTta) LiKoM i HOBHICTIO Bif-
NOBiJla€E caMOMy MOpPYLIeHHI0. ICKpaBUMM NpPUK/IaJaMU BiAIJIaTH AK aKTy MPOTO-
CIpaBeJJINBOCTI CJiJ, BU3HATHU iCHYBaHHS KPOBHOI MOMCTH Ta 3aCTOCYBaHHS NPUH-
nuny TajaioHy. PosnoginbHa a6o AUCTPUOYTUBHA CNpaBeJMBICTb BU3HAYAE YMOBU
posmnoAiny couniaibHUX LiHHOCTeH a60 NPaBOBUX HACJAIJKIB y BignoBiJHOCTI 3 Ti€lo
colja/bHOI POJUIIO, AKY BiJiirpaloTh Cy6’€KTH JUCTPUOYTHUBHUX BiJHOCHH. 3piBHSA-
JIbHa ab0 peTpuUOyTHBHA CIPaBeJJ/IMBICTb 3HAXOJUTbCS B 3aJI€XKHOCTI Bif AocCTO-
fHCTB, 3aciayr a6o iHIIMX COLia/bHO-3HAUYLMX SIKOCTEH KOXXHOI 0co6U. FckpaBUM
NPUKJI3A0M peasizanil CK/JaZ0BUX COLiaJIbHOI CIpaBeJIMBOCTI MOXXHa BBaXaTU
NpU3HAYEeHHs Cy/IOM NOKapaHHs 32 BYMHEHHsI 0C06010 3/JI04MHY. 30KpeMa, B poleci
o6GpaHHs BUAY Ta MipH NOKapaHHA cys GopMye 3acany BiAmiaTu 3a BUMHEHHS 3J10-
YUHHOTO JisIHHS, JUCTPUOYTHUBHA CIPABE/JIUBICTh MPOSBJSETHCA B iHAUBiAyai3a-
Liii MOKapaHHs B 3a/1€XKHOCTI Bif poJIi KOXHOI'0 IPaBONOPYIIHUKA B IPOLeCi BUNHEH-
Hf 3JI0YHMHY, a PeTPUOYTHUBHA CIpaBeAJ/IMBICTh NMPOSABJSETLCA B iHAWBIAYaIbHIN
OLIiHIIi KOXXHOI 0COOH 3/IOUMHIIS.

3 I0pUAMYHOI TOYKH 30py COLliaJIbHA CIpaBeJJIUBICTh PO3TNALAETHCA AK BiAO-
BifiHiCTh M’k mpaBaMu Ta 060B’A3KaMU, MiXK JliTHHAM Ta BiJlJlaHHAM, MiXK Mparer Ta
BUHAropo/iolo. 3 KpHUMiHaJbHO-NPaBOBOI TOYKHU 30py COLliaJibHA CIpaBejJ/IMBiCTb
XapaKTepU3Y€ETbCA BiJNOBIAHICTIO Mi>X NPOTUNPAaBHUMU AIAHHAMU i IPUMYCOBUMH
3axX0/laMy KPUMIiHaJIbHO-IPAaBOBOr0 BIJIMBY, MiDXX NPaBOMIpPHOK IMOCT3JIOYHUHHOIO
NOBeiHKO0 i peabiyiTaliiHO-3a0X04yBaJbHUMH 3aX0JaMHU, MK 3aMO/isIHOI0 KO-
Jl0I0 Ta 3aX0/aMH M0 iX BifjIIKOAYBaHHIO 260 KoMIeHcalil.
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ConjasnbHa cnpaBeJJIUBICTb B YMOBaX JOMiHyBaHHS NPUHIMIY BepXOBEHCTBA
npaBa € Oi/bII CKJIAJIHUM SIBUIIEM, HDK Y TpaAuIiiHOMY po3yMiHHI BiJjMOBiIHICTh
MiX 3JI04MHOM i mokapaHHsaM. CydyacHUH miaxiz 10 aHasi3y iIHCTpyMeH TaJIbHUX Xapa-
KTEPUCTHUK KPUMiHa/IbHO-IPAaBOBUX 3aX0/liB BUMarae 30cepe/»)KeHHsl yBaru Ha 40TH-
pbOX HalpsIMKax 3abe3nevyeHHs BignoBigHocTi. [lo-nepie, BiANOBigHICTE MiX cycmi-
JIbHO HeGe3MeYHUM JiHHAM | IPUMYCOBUMH KPUMiHAJIbHO-IPABOBUMH 3aX0JJaMHU,
sIKi 3aCTOCOBYIOTBCSA 0 0COOH, 1[0 Woro BuMHHUJA. [lo-Apyre, BiANOBigHICTD Mix
LIKO/I010, 3aBlaHUMU 36U TKAaMHU i 3aX0JaMU PECTUTYLiiHO-KOMIIeHCalliiHOro Xapak-
Tepy. Ilo-TpeTe, BiANOBIAHICTL MiXX NMO3UTHUBHOIO IOC3JIOUMHHOIO NOBEJIHKOI Ta
peabiniTaniiHO-320X04yBaJIbHUMH 3axo/aMH. [lo-4yeTBepTe, MOIIYK Y3rO/PKEeHOCTI
MiX iHTepecaMH JIIOJUHH, CyCHiJbCTBA i AepKaBU.

TakuM 4YMHOM, 3aCTOCYBaHHS KpUMiHa/IbHO-IIPABOBHUX 3aX0/iB, K aKTy COLlia/lb-
HOI cIpaBe/IMBOCTI, TOBUHHO CyNPOBO/KYBATHCS ab0 BilHOBJIEHHSM CTaHy coliia-
JIBHOI cIipaBe/I/IMBOCTI, AIKUI OyB MOpPyLIEHUH BUMHEHUM [J{iTHHAM 3 03HAaKaMH 3J10-
YHHY, 10 AOCATAETHCA 3aCTOCYBAHHA IPUMYCOBHUX 3aX0/iB KDUMiHAJIbHO-NIPAaBOBOTO
BILJIUBY, HEOOXiJHUX | I0CTaTHIX B IeBHUX YMOBax BUMHEHHS] KPUMiHAJIbHO NPOTHU-
[paBHOTrO [JisiHHsI, 260 pOpMyBaHHSAM CTaHy COLia/JbHOI CHPaBeAJHUBOCTI LIISXOM
3aCTOCYBaHHS peabiyiTaniiiHO-3a0X04yBaJbHUX 3aXO0/iB 3a Pe3yJbTATOM CIpaBes-
JIMBOI OI[iHKH MOCT3JI0YMHHOI NOBEJAiHKH 0COOH.

B Toil e yac cJiJ; BpaXxoByBaTH, 1[0 KO>XHOMY BUJly KpPUMiHAJbHO-NPaBOBOI0O
3axo/y NpUTAMaHHI crelia/bHi, TAKTUYHI 110 BiJHOLIEHHIO [0 3arajbHOl MeTH, Liiji
iX 3acTOCyBaHHSH, B IKUX BiJJo6pakaeThbCcsl 0COBJMBOCTI IPAaBOBOT0 BIJIUBY N€BHOI0
KpHMMiHaJIbHO-NIPAaBOBOTI'0 3aX0/ly, KOro iIHCTPyMeHTaJIbHOI'0 NPU3HAaYeHH B IpoLeci
pery/1oBaHHA KPpUMiHaJIbHUX NIPaBOBiAHOCKH. Tak, HaNpUKJ/IaJ, Collia/ibHa CpaBe/-
JIUBICTB, SIK 3arajibHa MeTa 3aCTOCyBaHHS MOKapaHHS — 0COGJMBOr0 BUAY KpUMiHa-
JIbHO-IIPABOBOTO 3aX0/ly, CYIPOBO/XKYETbCA AOCATHEHHSIMU TaKUX LiiJiell IpaBOBOTO
BIJIMBY fIK Kapa, BUIIpaBJIeHHs], 3a00iraHHA BYMHEHHIO HOBUX 3JIOYMHIB fIK 3acy-
JPKeHUMH, TaK i iIHIKUMHU 0coB6aMHU.

KpiM MeTu Ta wined, 0 06’€KTHUBHUX BJIACTUBOCTEH KPUMiHa/JbHO-IPABOBUX
3ax0JiB BIHOCATBHCA | MiJACTaBU 3aCTOCYBaHHA KPUMiHa/bHO-NPABOBOTO BILIKBY,
AKWMHU MOXXYTb BUCTYIIaTH B 3aJIEXKHOCTI BiJi BU/iB KpUMiHAJIbHO-NIPABOBUX 3aX0/iB:
3JI0YMHH, Y pa3i BYMHEHHA AKHUX 3aCTOCOBYETbCS NMOKapaHHSA, NPUMYCOBI 3aX0AH
BUXOBHOT'0 XapaKTepy 0 0cib, siki JoCAr/IM Biky KpUMiHa/IbHOI BiAnOBigaibHOCTI Ta
iHIIi KpUMiHa/JBHO-NIPAaBOBi 3ax0/iM; B MaWOGYTHbOMY KPUMiHa/IbHI NPOCTYIKY, Mif
SIKUMH CJ1il PO3yMiTH He3JIOUMHHI KpUMiHaJbHO-KapaHi MAisiHHS; 06 €KTHBHO-
NPOTUNPABHI JiiHHA, BUMHEHHA AKUX CYNPOBOJKYETbCA 3aCTOCYBaHHAM NPUMYCO-
BUX 3aXOJiB MeJJMYHOIO XapaKTepy, PeCTUTYLIMHO-KOMIIeHCaliMHUX 3aX0/iB, IpHU-
MYCOBHX 3aX0/liB BUXOBHOI'O XapaKTepy [0 0cCib, AKi JOCATIN OAUHAALATHPIYHOTO
BiKy, ajle He JOCATJIM BiKy KpMMiHa/IbHOI BiANOBiZAJbHOCTI Ta iHIIi; 3/I0BXXMBaHHA
IpaBoOM, siKe 3a6e3Ie4y€e 3aCTOCYBaHHSI TaKUX 3aX0/iB BIUIMBY SIK IPUMYCOBE JIKY-
BaHH4, cllellia/ibHa KOHQicKallisl, KpUMiHAJIbHO-IIPABOBI 3aX0/H [0 WPUIAUYHUX OCi6
Ta iHIIi; MO3UTUBHI MOCT3JIOYMHHI AifiHHA (AaKTHBHA MOCT3JIOYMHHA MOBeJiHKA Ta
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nozil y Bl meBHOro cTaHy (HampUKJ/IaJ BariTHICTb, NcuUXiuyHe 3aXBOPIOBaHHS Ta
iHmi) a6o 3akiHUeHHSIM IEBHOTO CTPOKY), AIKUMH 0GI'PYHTOBYEThCS 31iHCHEHHS pea-
6iniTanifiHO-320X04yBaJILHOTO BIJIMBY IIJISIXOM 3aCTOCYBaHHS BiJ[TOBIAHUX KpUMi-
Ha/IbHO-NIPaBOBUX 3ax0AiB. CJ1iJ 3a3HAaYMTH, 1110 BCi NepepaxoBaHi NiZicTaBy 3aCTOCY-
BaHHSA KpHUMiHaJbHO-IPAaBOBUX 3aX0/iB K MPSAMHUM (IOKapaHHS, IPUMYCOBi 3aX0AU
BUXOBHOTO XapaKTepy), TaK i MOXiJHUM (CYyAUMIiCTb, MPUMYCOBe JIiKyBaHHs, KpUMi-
HaJIbHO-NIPaBOBi 3aX0/i1 NPEBEHTUBHO-NPOITaKTUYHOTO XapaKTepy, KpUMiHaJbHO-
[paBOBi 3aX0/1H, 1110 3aCTOCOBYIOTLCS 10 IOPUJUYHUX 0Ci6) YNHOM MOB’SI3aHi 3 BUU-
HEHHAM JifIHHSA, sKe NepejbayeHe KpPUMiHAaJbHUM 3aKOHOM sIK 3J04MH. CaMe nei
3B’S130K BH3HA4Ya€ KPUMiHA/JIbHO-TIPABOBY NMPUPOJY 3aXOAiB BIJIMBY, 10 3aCTOCOBY-
€TbCA B YMOBAx peasisalil moJiokeHb KPpUMIiHaJIbHOTO Npasa.

[Ipyn npoMy ciifi BpaxoByBaTH, L0 MiJCTaBU AJA 3aCTOCYyBaHHA KPUMiHAJbHO-
IPaBOBUX 3aX0/liB MalOTh 06'€KTUBHUM XapaKTep, HACKIJIbKH 06’€KTUBHUM € IPOLEC
KpuMiHasizanii, yepe3 sKuil 3iHCHIOETHCS 0XOPOHA (3aXUCT) Colia/IbHUX IIIHHOCTEeH
LIJIIXOM MOXJIMBOI'O 3aCTOCYBAaHHA KPUMIiHaJIbHO-NIPAaBOBUX 3axoJiB. BipmoBigHo,
BU3HayalO4yMd 06’€KTUBHI 03HAKU KPHMMiHa/JbHO-IPABOBUX 3aX0JiB, CJIij, BpaxOByBa-
TH, 10 MiJ[CTaBOI0 [AJf 3aCTOCYBaHHS KPHUMiHa/IbHO-NPAaBOBUX 3aX0JiB BUCTYINAE
CyCHmiJibHO HeGe3nevHe JisiHHSA, siKe XapaKTepPU3YEThCS OJAHOYACHO SIK MPOTHUIPAaB-
HHAM XapaKTepoM, TaK i IOCATAaE HAa OXOPOHIOBAaHY 3aKOHOM CHUCTEMY COLiaJIbHUX
LIiIHHOCTeH, 10 CKJIalacs sIK pe3yJibTaT reHe3UCy KyJbTYPU CYCNiNbCTBa, NiATBepH-
Jla CBOIO 3HAYYIIiCTh B yMOBax PO3BUTKY COLiaJIbHOI'0 cepef0BUILA i 3a CBOIM 3Mic-
TOM BHMarae IolMpeHHs 0XOpoHHOI yHKILii kpuMiHaibHOrO Mpasa. KoJio LiHHOC-
TeH, Ki € 06’€EKTOM KpUMiHa/JIbHO-NIPAaBOBOI 0XOPOHH, MOKHA YMOBHO TOAIIMUTH Ha
JlBa BUJU: LIHHOCTI He3anepeyHoro xapakTepy, cUcTeMa IKUX 6a3yeThbCsl Ha BU3HAH-
Hi NIpUPOJHUX NpaB i cBO6OJ JIOAUHHY, SIKi OTPUMYIOTh LiHHICHUM XapaKTep He 4e-
pe3 ix BU3HAHHSA Jilep>KaBHUMU YCTAaHOBAMH, a Yepe3 3arajbHOoCOLia/IbHe BU3HAHHA
iX 006’€KTUBHOrO XapakTepy; IIiHHOCTI MiHJIMBOr0 XapaKTepy, 10 SIBJSIOTb CO60I0
KO0JIO 00’€KTIB, MeXi IKOTO BU3HAYAIThCS PiBHEM KYJIbTYPHOTO PO3BUTKY CYCIiJbC-
TBa, KOro CydacHUMHM HaJ6aHHAMHU [11]. Tak, Hanpukaaj, ®KUTTS, 3J0POB’s, YeCTb,
TiIHICTb, BJIACHICTh Oy 00’€EKTOM KPHUMiHAJbHO-NPABOBOI OXOPOHU MPOTSATOM
BCbOTO0 Yacy QyHKI[iOHYBaHHSI KpPUMiHa/JIbHOIO MpPaBa, TOAi K MOJITUYHI MpaBa, Bij-
HOCHHM 3 BUKOPUCTAHHSIM KOMIT'I0TepiB, MUp i 6e3neka JioJCTBa, 3/,0p0OB’sl HaceJleH-
Hfl CTaJIU Pe3yJIbTAaTOM JJOCATHEHHS IeBHOTO PiBHS PO3BUTKY LMBiai3anii. 06’€KTHB-
HICTb NpH BHU3HA4YeHHI KoJsa 06’€KTiB KPUMiHAJIbHO-NPABOBOI OXOPOHH (3aXUCTY)
3abe3neyye 06’€KTUBHICTb 3aX0/1iB KPUMiHA/IbHO-MIPABOBOI'0 XapaKTepy, sIKi 3acTo-
COBYIOTbCSl ¥ BUIIAJKy NOCATaHHS Ha HUX B Npolleci BUAMHEHHH JAisiHHA, NepeJbaye-
HOT'0 KpMMiHa/JbHUM 3aKOHOM fIK 3JI0YHMH.

OkpeMol0 06’€KTUBHOI0 03HAKOI KpHUMiHAJbHO-MPABOBUX 3aXOAiB CJIijJ BU3HA-
TH KpUTepii KyJbTYpO-aHTPONOJIOTIYHOI JONMYCTUMOCTI BUKOPUCTAHHA K OKPEMHUX
BU/IIB TaKHUX 3axO0AiB, TakK i CUCTEMU B ILiJIOMy. YABAAETHCA, 10 KPUMIHAJIbHO-
NpaBoOBi 3aX0/[1 NMOBUHHI popMyBaTHCA Ha 3acafiaXx anpob60BaHOI AOLIBHOCTI, Bij-
MOBiJHOCTI MEHTAJbHUM, Y TOMY YHUC/II i KyJbTYpHUM, OCOGJHUBOCTSIM PO3BUTKY
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yKpalHCcbKoOTO cycniibcTBa. [I[poBesieHe icTopudHe gocsipxkeHHs [12] nepeKoHye, 1110
¢dopMyBaHHS CHUCTEMU KpPUMiHAJBHO-MPABOBUX 3aXOJiB, sIKi 3aCTOCOBYBAJIMCA Ha
pi3HMX eTamnax PO3BUTKY YKPaiHCbKOI'O CYCIiJIbCTBA, CTPYKTypa TaKOl CUCTEMHU BH-
3HAYaAEThCSA COLia/IbHOI CIPUUHATIUBICTIO 3aXOJiB BIUIMBY Ha MOBEJIHKY 0COOH,
sIKa, MI0-Tleplile, He XapaKTepU3yEThCA HAAJUIIKOBOIO )KOPCTOKICTIO I[0/I0 0CO0H, KA
BYMHMJIA 3JIOYUH; MO-JIPYTe, BiJIpi3HAETbCA T'YMaHHUM CTaBJIEHHSM /10 Cy0’€KTIB 3i
crelialbHUMU BJIACTUBOCTSAMHU (HeOCyAHi, MaJloJiTHI 0cO6H); MO-TPETE, BiA3HAYa-
€TbCSl YBAXKHUM CTaBJIEHHSIM /IO IIOTEPIijiol 0co6H, siKe CyIPOBOKYEThbCS CTBOPEH-
HAM CIPUATJIMBUX YMOB JJIl BiJJHOBJIEHHS II [J03JIOUMHHOI'O CTAHY; M0-4eTBepTe,
0OI'PYHTOBYE HEeOOXiZIHICTh IMUPOKOT0 3aCTOCYBaHHS aJbTEPHATUBHUX GOPM BILJIH-
By Ha [IOBEJiIHKY 0COOH, 1[0 CTBOPIOE YMOBH JJIs1 PO3IIUPEHHS NiZiICUCTEMU KPUMiHa-
JIbHO-NIPAaBOBUX 3aX0/1iB, He MOB’sI3aHUX 3 IOKApPaHHAM; MO-1I'ATe, JONYCKAE LIHPOKe
3aCTOCYBaHHSA 3BiJIbHEHHS BiJi MOKapaHHS Ha COLiaJIbHO OGI'PYHTOBaHUX 3acafiax.
[IporoJioneHuit NomykK 6asaHCy MK MIPUBAaTHUMU Ta NyO6JiYHUMU 3acaZlaMu 3acTo-
CyBaHHS1 KpUMiHaJIbHO-NPAaBOBUX 3aX0/iB, a caMe: 3ab6e3eyeHHsI IPaBOBO]I peryiame-
HTauii BUZOBUX 0COBJMBOCTEN TaKUX 3aX0/1iB, HOpMaTHUBHE perjlaMeHTyBaHHA Hifc-
TaB X 3aCTOCyBaHHS, 3MiHU 260 CKacyBaHHS, BUMarae cBOro BupimeHHs. HopMaTus-
He BU3HA4YeHHH | Ky/JbTYypoJIOTi4YHa JOLIIbHICTE TAKOr0 aKTa He BCTYIA€ B JIOTiYHe
NpPOTUPiYYSsl, BpPAaXOBYIOUU CYTTEBY Ta 3MICTOBHY €JJHICTb MpaBa i KyJbTYpH, B SKiH
IpaBo, XapaKTepU3yIUYHUCh 0COGJIUBOCTSIMH, CBOIM KOPiHHAM CAra€ KyJbTypH, OTPHU-
MyouH Bif Hei iHdopMalito npo cIpUHHATAUBICTD COLjaJIbHUM cepeJJOBUILEM Ipa-
BOBHX GOPM BILJIMBY Ha MTOBEJIHKY 0COOH, B JIisTHHAX SIKOI € 03HAKH 3JI04MHY. OueBH-
JIHOIO € BiICYTHICTB KOPCTKOT'0 pO3MeXXyBaHHS MK KyJIbTypPOJIOTIYHUMH i TPaBOBHU-
MU BJIACTUBOCTSIMM KPHUMIiHaJIbHO-IPABOBUX 3aX0/iB, OHAK KOHTYp Nepexofy BiJ
KYJIbTYPOJIOTIYHUX 10 HOPMAaTUBHUX XapaKTEPUCTHUK 3iHCHIOETHCS 10 Cy6' EKTHOMY
CTNpsSIMyBaHHIO, IKUH BHU3Haua€e TpaHCHOPMYBAHHSA KyJbTYpPOJIOTiYHUX LiHHOCTEHR y
npaBoBy ¢opMy. 3a BKa3aHMX YMOB KpUMiHAJIbHO-NPABOBi 3aX0/I B Cy4acCHOMY BH-
Mipi He MOXKYTb MaTH >KOPCTOKOTO XapaKTepy Ta CyIpOBO/KyBaTHUCA BUKOPHUCTAH-
HAM 3HYIAHHS, IJyMJiHHS, HENIOBAXJIUBOTO CTABJIEHHS JJ0 0COOU.

3MicTOBHI BJIACTUBOCTI KpUMiHA/bHO-NPABOBUX 3aX0AiB 3 Cy6'€KTUBHOIO MPH-
PO/I010 NPOSIBJISIOTHCS, B IIepLIy Yepry, Ipy BU3HAYeHHI KoJia 0cib, 10 IKHUX 3aCTOCO-
BYIOTbCSl BKa3aHi 3ax0/jy, siKke 3a 06CAroM 3HA4YHO LIMpLIe BiJ KoJa 0cib, AKi BU3HA-
I0TbCS Cy6’€KTaMU 3/109MHY. Tak, SKILO 3araJibHUM Cy6'€KTOM 3JI0UMHY BU3HAETHCS
¢disnyHa ocoba, sika Aocaraa BiKy KpUMiHaJbHOI BiJOBiZa/IbHOCTI Ta € OCYAHOIO
(4. 1 cT. 18 KK YKkpainu), To Cy6’€KTOM KpUMiHaJIbHO-TIPABOBUX 3aX0/IiB, KpiM 3a3Ha-
YeHHUX 0cib, 0 AKUX 3aCTOCOBYIOTbCS TaKi KpUMiHAJbHO-NPABOBI 3aX04u SIK MOKa-
PaHHS, BiJHOCATBCS: HEOCYAHI Ta 0OMeXKeHO OCY/JHi 0CO6H, [10 IKUX 3aCTOCOBYIOThCS
NPUMYCOBi 3aX0/lH MeJIMYHOTO XapaKTepy; 0Co0H, AKi He AOCAIVIM BiKy KpHUMiHaJIb-
HOI BiZ|ITOBiAa/IbLHOCTI i3 3aCTOCYBaHHAM IIPUMYCOBHUX 3aX0/iB BUXOBHOI'O XapaKTe-
py; ©OpPUJUYHI 0co6H; iHLII 0co6H, SIKi 32 3aKOHOM 3000B’s13aHi BiJLIKOAYBATH 3aro-
JisIHY 3JI0U4MHHUM [iIHHIM WIKOAY B TIpoleci 3acTOCyBaHHSl pPeCTUTYLiHHO-
KOMITeHCaLliiHUX 3aX0/1iB; paHille cyfuMi 0CO6H, 10 IKUX MOXKYTb 3aCTOCOBYBATHUCS
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NpeBeHTHUBHO-NPodinaKkTUYHI 3ax0/1; iHo3eMIi Ta ocobu 6e3 rpoMaAHCTBa i3 3a-
CTOCYBAaHHSIM EKCTPaAuIil sIK 0COGJMBOrO 3axo/y 3abe3medyeHHs; 3acyJKeHi, A0
SIKMX 3aCTOCOBYIOTbCS peabiniTaniliHo-3a0Xx04yBaibHi 3axoqu. TakuM 4YUHOM, Cy-
6’€EKTHHUM CKJIaJ KpUMiHAJbHO-NMPABOBUX 3aXOJiB XapaKTepU3YETbCSl HASIBHICTIO
3arajibHoOro (cmiBmaZiaroyoro 3 O3HaKaMHM CyG’€KTa 3JI0YMHY), creljajbHOro (Ha-
SIBHICTh J]0/IaATKOBUX 03HAK /0 03HAK Cy0’€KTA 3JI0YMHY), 0COOJHUBOTO (BiZICyTHICTIO
NEeBHUX 03HAK Cy0’€KTa 3JI0YUHY) BU/IB CY0’EKTIB, 10 AKUX MOXKYTb 3aCTOCOBYBATH-
¢ NeBHI BU/IM 3aX0/1iB KPUMiHa/IbHO-IPAaBOBOI'0 BIJIMBY.

KpiM Toro, cy6’eKTUBHI BJACTUBOCTI KPUMiHa/JbHO-IPABOBUX 3aX0/iB BUpaXa-
I0ThCS B IPOLleCyasibHIN CKJIaJIOBiH, sika 3a6e3Me4y€e 3aCTOCYBAaHHSA TOr'0 a60 iHIIIOrO
KpHUMiHaJIbHO-NIPAaBOBOI'0 3aX0/ly 3 ypaXyBaHHSIM OCOOJIMBOCTEN fIK CaMOTO0 JisTHHS,
Tak i oco6y, sika Horo BuMHUIIA. [IpolecyaJbHUN acleKT Cy6 €KTHUBHUX BJIACTHUBOC-
Teldl KPHUMiHAJIbHO-NPABOBUX 3aXO/iB 3HAXOAUTb CBOE BiJ0OBpaXKeHHS B CYJOBOMY
po3cyai (cymoBilt auckpenii), mig SKUM po3yMilOTh TPaBO3aCTOCOBHY iHTeeKTyallb-
HO-BOJIbOBY Jisl/IbHICTB, siKa 3/1iHCHIOETHCS B MeXKaX, BUSHAYEHUX KPUMiHa/JIbHUM Ta
KpUMiHaJbHUM IpoLecyaJbHUM 3aKOHOJABCTBOM i MOJISITAE B OGIPYHTOBAHOMY i
HeynepeKeHOMY BU6Opi 0ZJHOTO 3 BapiaHTIB pilleHHs NpU 3/iliCHEHHI KpUMiHab-
HOT0 NPOBa/PXKEHHH B YaCTUHI 3aCTOCYBaHHA KPUMiHa/IbHO-IIPABOBUX 3aXO0/iB.

3a3HaueHa cy6’eKTUBHA BJACTUBICTb KPUMiHa/NbHO-NIPABOBUX 3aX0/iB 3abe31e-
Yye€, B yMOBax 3/ilicCHEHHs] KOHKPETHOI'0 KpUMiHaJbHOT'0 NPOBa/XKeHHS, peasi3aliio
[10JIO’KEHH, BiANOBIJHO [0 AKOr0 3aCTOCYBaHHA KpPHUMiHAJbHO-NPAaBOBUX 3ax0[iB
3A1MCHIOETbCA 3 MeTOl0 3abe3NeyeHHs He0OXiJHOrOo i JOCTaTHBOTO BIVIMBY, Xapak-
Tep i Mexi IKoro BU3HAYAIThCS HA 3acafiaX BHYTPILIHbOTO NMepPEKOHAHHS TUX 0Cib,
[Ki HaZi/leH] BiAMOBIJHMUM NPOLeCyaJbHUM IPaBOM.

§ 3. BracTuBocCTi NoKapaHHA K BUAY KPMMiHa/JIbHO-IPaBOBOT0 3aX0y

[lokapaHHsl TpaAuLilHO, i HA CbOrOAHILIHIA MOMEHT J0CTaTHBO OGI'PYHTOBAHO,
BiJHOCUTBCA [0 HaNOi/JbLI BUTPeGyBaHOTO BUAY KPHMiHa/JbHO-IPABOBUX 3aXOJiB
(MpOTATOM OCTaHHIX I'AITH POKIB KiJIbKICTh MiICYMKOBUX CyZJOBUX pillleHb 3 MPU3Ha-
YeHHSIM NoKapaHHA ¢ikcyeTbcs Ha piBHI 85%), ToMy AouiibHO 3JiHCHUTH aHai3
06’€EKTUBHUX Ta Cy6’€EKTUBHUX BJACTUBOCTEN KPUMiHA/JbHO-IPABOBUX 3aX0/iB came
Ha IPUKJIaJi NOKapaHHH.

BaraToacneKkTHiCTb BU3HAaY€HHA NOHATTSA NOKAapaHHA, K€ BUCTYIIAE CTPHXKHE-
BUM eJIeMEHTOM KPHMiHa/JbHOTO NpaBa, NPOJAUKTOBaHe 6araToBapiaHTHICTIO po3y-
MiHHS [TOKapaHHS, sike cGOpMyBasocsl B YMOBAaX I'eHE3UCY KpPUMiHaJbHO-MPABOBOI
JOKTpUHHU. [IpecTaBHUKY KPUMiHA/IBHO-IIPABOBOI HAYKH, Ha MiZiCTaBi HOPMaTHUBHOI
nedininii (4. 1 ct. 50 KK Ykpainu), nizi mokapaHHAM po3yMil0Tb 0COOJUBUM BUJ, JIEP-
»)KaBHOI'0 MPUMYCY, 1110 3aCTOCOBYETLCA BiJ| iMEHI iep>KaBy 32 BUPOKOM CyZy J,0 0CO-
64, BU3HAHOI BUHHOIO Y BYMHEHHI 3/I04UHY, i oJAra€e B nepes6ayeHoMy 3aKOHOM
obMexeHHI IpaB i cBo6oA 3acyaxkeHoro. BianoBigHo, HopMaTUBHe PO3yMiHHS NOKa-
paHHSI 6a3yeTbCs HA BpaxyBaHHI CYTTEBHX Ta 3MICTOBHMX O3HAK NOKapaHHs, [0
SIKMX BiZiHeceHi HACTyNHi BJIAaCTUBOCTI OCTAaHHbOIO: [TOKAPAHHS BUCTYIIA€ OCOOJIU-
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Bo10 $OpMOI0 3[iHCHEHHS JepXaBHOTO MPUMYCY; 3aCTOCYBaHHS NMOKapaHHA 6a3y-
€TbCS HA [IOBE/IEHHI Y BCTAHOBJIEHOMY 3aKOHOM IOPSIKY BUHU 0CO6H Y BYMHEHHI
3JI0YMHY i el daKT BiJo6paXKa€eThbCs y NpoLecyaJbHOMY pillleHHi - 06BUHYBa/bHO-
My BUPOKY CyJy, AKUH HaObpaB 3aKOHHOI CUJIM; 3aCTOCYBaHHS MOKapaHHs CYyNpOBO-
JKYETBCS1 0OMEXXeHHAM IIpaB i cB060/ 3acy/[KeHOoro, sKe Ma€ iHAUBiAyaaIbHUH, 0CO-
OUCTUH XapaKTep; My6JiYHUN XapaKTep MOKapaHHs 3a0e3Mevye MiJCTaBy JJIs 3/Tik-
CHEHHS HeraTUBHOI OL[iHKU 3 GOKY JlepKaBHU sIK caMoro GakTy BUMHEHHS 3JI0UMHHO-
ro AisiHHSA, TaK i 0coGM 3/I0YMHLS; 3aCTOCYBaHHSI MOKapaHHS CYNPOBOJRKYETHCS i
JleTepMiHye€ LiJly HU3KY HacJliJiKiB IpaBOBOT0 XapaKTepy, Hal6iIbIl CyBOPUM 3 IKUX
BUCTYTNAE cyauMicTb. HaBeJieHe po3yMiHHSI MOKapaHHS MOXXHA BBaXKaTHU TpaJUIili-
HUM JIJI1 Cy9aCHOTO YKPAlHCBKOTO KPMMIiHAJbHOTO IPaBa, OHAK TaKe PO3yMiHHA He
BUKJIIOYA€E HOTO J0OMpAllOBaHHS 3 ypaxyBaHHSAM BHU/JiJEHHS 06'€KTHUBHUX Ha Cy-
6’€EKTMBHUX BJIACTUBOCTEN K KpUMiHa/IbHO-IIPABOBUX 3aX0/iB B LIiJIOMy, TakK i moka-
paHHA 30KpeMa.

[Ipu dopMyBaHHI JOKTpUHANBHOI AediHillii MOKapaHHs, B MepIly 4Yepry, CJiJ
3BEpHYTU yBary Ha Horo mpaBoBY NPUPOAY — Lie OCOOGJMBUI BUJ KPUMiHaJbHO-
[IPaBoOro 3axoAy, AKUM GOpMYEThCS LIIAXOM NMOEAHAHHS NPUHOMIB Ta cocobiB mpa-
BOBOI'0 BILIMBY. [Ipu ibOMy nepllle — NIpUIOMU NPaBOBOIO BILJIUBY — BifiZi3epKaJio-
I0Thb iIHCTpyMeHTaJ/IbHI 0COGJIMBOCTI MOKapaHHS K BU/ly 3aX0/ly BIJIMBY Ha OBEJiH-
Ky 0co6H, Ika BUMHUJIA KPUMiHa/IbHe NPaBONOPYLIEHHS, a ApYre — CloCO6U BILJIMBY
- TpaAuLilHO BiZ06GpaKal0Th YHIKaJbHICTb CHOJYyYEeHHS IPUMYCY Ta 3a0X0UEHHS B
NpoLeci 3aCTOCYBaHHA NIOKapaHHS.

Y cyyacHUX JOCAIJHUKIB MPUMYCOBUN XapaKTep MOKapaHHS He BUKJWKAE XKO/I-
HUX CYMHIBIiB i Bi/jlTOBiAHA MO3uIlis 3HAXOAUTh BiflOOpaKEHHS y BHU/JIiIJIEHH] Takoi
06’€EKTUBHOI BJIACTUBOCTI IOKAapaHHS SIK Jep>KaBHUU NPUMYC, L0 CTaHe NpeAMeTOM
JIOCJIi/PKeHHS Ha HAaCTYNHUX CTOPiHKax MoHorpadii, HaToMicTb BUKOPUCTaHHSA 3a0-
XOYEeHHsI NPY 3aCTOCYBaHHI NMOKapaHHS HEOOIpPYHTOBAHO 3allepedyeThbcsl. B sKocTi
NPUKJIAy 3a0X04yBaJIbHOTO BIJIMBY IIPU 3aCTOCYBaHHI NOKapaHHA MO>XHA HaBECTH
nosioxkeHHs KpuMiHa/bHO-BUKOHABYOI'0 KOJEKCYy YKpaiHU, AKUMU Illepel6ayaeThbCs
MOJIMBICTb, B AKOCTI 3a0X04Y€HHA /10 HaJIeXKHOI IOBEAIHKH, 3aMiHHM YMOB TPUMaHHA
3acy/»xeHoi 0cobu 3 nepeBeleHHSM ii [0 iHIIMX AiJbHULL YU KOJIOHIHA 3 MEHIIUM
piBHeM 6e3mneku (cT. 100) abo 3acTocyBaHHS TaKUX 3a0X0YyBaJIbHUX 3aXO[iB SIK
rpouioBa NpeMisi, HaJlaHHS J0JaTKOBOr'0 Mob6ayeHHs, 3aMiHa HeBiAOyTOI YyacTUHU
6isbLI M'IKMM [OKapaHHSIM, YMOBHO-/JOCTPOKOBE 3BiIbHEHHS BiJ| Bii6yBaHHS MOKa-
paHHd Ta iHmi (cT. 130).

Ha ropujuyHy mOpupoAy INOKapaHHs, fIK OCOGJHUBOTO BHUJY KpUMiHa/lbHO-
[IPaBOBOI0O 3aX0/y, BKa3ye i 3aKOHO/jaBellb, AKUil cpopMyBaB CUCTEMY iHIIUX, TOGTO
He MOKapaHHS i He CYJUMiCTb, 3aX0/1iB KpPUMiHAJIbHO-IPABOBOTO XapakTepy (Po3zin
X1V 3aranbHoi yactuau KK Ykpainu).

BignmoBizHO 10 3anponOHOBaHOI HOPMATUBHOI KOHCTPYKILI coljiaibHa cCipaBej-
JIUBICTh — MeTa 3aCTOCYBaHHSl MOKapaHHS fIK OCOGJMBOrO BUJAY KpPUMiHaJIbHO-
NIpaBOBOI0 3ax0/ly — CyIPOBO/KYETbCS JOCATHEHHAMM HACTYMHUX LjiJled: Kapa, BU-
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IpaBJieHHs], 3aM06iraHHsA BYMHEHHIO HOBHUX 3JIOUMHIB K 3aCy/PKEHUMH, TaK i iHIIHU-
MH 0CO6aMHU.

Y pajsitHCbKi#l Haylli KpUMiHA/JIBHOrO MpaBa CKJIAJOCh AeKiabKa miaxoAiB g0 po-
3yMiHHSl Kapu sIK 0CO6JIMBOI 1iij1i 3acToCcyBaHHs NOKapaHHs, OCKIJILKMA caMe 3a pa-
JSHCBKHX 4YaciB 6yJa oOGrpyHTOBaHa HayKoBa IO3MIlis 100 AOMiHYBaHHS Kapu
cepe/i iHIIKX IiiJiIed 3acTOCyBaHHS MoKapaHHs. Tak, 30KkpeMa, JOCIiKYI04YH Kapasb-
Hy cyTHicTb nokapaHHs, H. @. Ky3Henona [13, c. 5] Bkasye Ha il npuMycoBicTb, TO6TO
Kapa, K sKiCHa BJIAaCTHUBICTb NPaBOBOi XapaKTEPUCTUKHU BiJMOBiAl Ha BUYMHEHUU
3JI0YMH, BU3HAYAETHCS MPUMYCOM, SIKOMY MiJJJAa€ThCS 0c06a 3 GOKY AeprKaBU i AKUK
He 3aCTOCOBYBaBCsA 6, AKOU caMa 0co6a He Z0NMyCTH/Ia HEMPABOMipHOI MOBEAIHKH,
3a60pOHEHO0I KpUMiHaIbHUM 3aKOHOM. Y cBoto uepry I. C. Ho#l ykasye Ha Te, 1110 Kapa —
e IPUMYC 3 METOI0 BUKJIMKATHU CTpaxaaHHs [14, c. 87], a b. C. Hukudopos yTouyHIo€
MeXi TaKoro CTpaKJaHHf, Ke Ma€ BiANOBiAAaTH BYMHEHOMY 3JI0YMHHOMY JisIHHSA
[15, c. 27].

®opMyBaHHSA B yMOBaXxX CbOT0/leHHsI HOBUX Mi/AX0/iB 10 BUSHAYEHHS IHCTPYMeH-
TaJIbHOTO NPU3HAYeHHs NOKapaHHs, SIKi BUMaraloTb peaJidanil 3006y TKiB KyJbTYpU
y npaBoBii cdepi i mossrawTb B 060B’1I3KOBOMY BUKOPUCTAHHI THUX i3 HUX, SIKi opie-
HTOBaHI Ha 3a0e3MeyeHHs] MOBAXK/JIMBOI'O CTaBJIEHHS [0 JIIOJWHU, HE3AJEXKHO Bif
TOTO, IKYy pOJIb BOHA BiZjirpa€ B CUCTEMI CYyCIIIJIBHUX BiJHOCHH — KOHCTPYKTUBHY 4YH
JeCTPYKTUBHY, BUKJ/II0Ya€ MOXKJIMBICTb BU3HAHHA CTPaXK[aHHA fAK LiJi 3aCTOCYBaH-
HeA nokapaHHs. CTpakaHHS B LUBIJi30BaHOMY CyCHiJbCTBI HE MOXYTb OyTH aHi
CTMoco60M, aHi Ii/IJII0 pery/roBaHHs coljialbHUX NMPAKTHK, HAaBiTh 3a YMOBHY, 1110 Ta-
KUU crnocib HOpMaTUBHO BU3HA4Y€HUH i 1110/10 1OT0 3aCTOCYBaHHS MPOroJIOMYEThCS
conjasbHa AOLJIBHICTh. 3a TAKUX YMOB LIJIJI0 NOKapaHHS — Kapu - CJIil BUSHAaTH
NeBHi 06MeXXeHHs, sIKi CYyIpOBO/KYIOTh 3aCTOCYBaHHS MOKapaHHS U opieHTOBaHi Ha
obMexeHHH: To-Neplie, ¢isnyHOI cBOGOAN 0COOU (MOXKJIUBICTH BiIbHOIO 0GpaHHSA
Miclsl TpOKUBaHHS, BiJIbLHOTO MepeMillleHHs TOIO0), MO-Apyre, MaTepiaJibHUX NMPaB
(koHbickanis MaliHa, sike 3HaX04UTbCS Y BJACHOCTI 0CO6H, 10 SIKOI 3aCTOCOBYETHCS
KpUMiHa/ibHe MOKapaHHd, WTpadHi caHKLil Towio), MO-TpeTe, couiasbHOI poJi
(3abopoHna 3aiiMaTu neBHi nocazy abo 3aiMaTHUCs OKPEMOIO JifJIbHICTIO TOLIO).

[IpaBoBa npuposia o6MexeHb 0COOUCTOrO XapaKTepy, fKi CYyNpOBOKYHOTb 3a-
CTOCYBaHHS NIOKapaHHs, 3aBX/ 1 IPUKOBYBaJia 0 cebe yBary npeJcTaBHUKIB KpUMi-
HaJIbHO-NIpaBOBOI AoKTpuHU. Tak, M. /I. lllapropo/icbkuil 3a3HayaB, 10 KPUMiHa/b-
He NOKapaHHs 3aBXAU MICTUTB y co6i 1036aBJIeHHs 3/I0YMHIS IKOr0-HeOyAb 6Jiara:
KATTS, IpaB, MaiiHa, cBo6oAM Touo [16, c. 18]. AHasOTiuHY MO3HULiI0 BUCJOBUB U
iHIKMK pociicbkuid pociaigHuk A.Jl. PeMeHCOH, SIKMH 3po6UB BHCHOBOK, IO
«HeBiZ'eMHOI0 i crielldiuHOIO0 CTOPOHOI MOKapaHHS € N036aBJeHHs 3aCy/IXKEHOro
THUX OJIar, Ki B IPUHLUII NPeCTaB/ISIOTDb LiHHICTh He TIIbKY /AJis1 KAPAHOTO 00’€K-
Ta, ajle i Kaparoyoro ioro cycmisbcTBa» [17, c. 8].

HaBeseHi HaykoBi mo3ulil BKa3yloTb Ha JOCUTb MOLIMPEHUHN LiHHICHUHN Mijxiz
Jl0 BU3HAYeHHs 3MiCTy 3arajbHOi COPsIMOBAHOCTI MOKapaHHS, SKUU CJ1iJ BU3HATU
JLOCUTb BJAQJIUM, 3 ypaxyBaHHSIM Takoro. [lo-nepiie, IOHATTSA «L[iHHOCTi» Ma€ rJ1n6o-
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KM 0G’€KTUBHHUH 3MICT, OCKIJIbKM XapaKTep TaKHUX LiHHOCTeH Mae coliajJbHO-
KyJIbTYpHE CXBaJIeHHS 3 OOKy cycmijibcTBa. Ilo-Zpyre, 3acTocyBaHHs I[iHHiICHOTO
nizxony 3abesneyye HabGJMKEHHS TaKUX JABOX Pi3HUX 3a 3MICTOM KpHUMiHaJIbHO-
[IPaBOBUX peasiii, 1K 06’€EKT 3JI0UUHY i 06’€KT KPUMiHAJBbHOTrO [TOKApaHH4, sIKi xo4a i
BiZiirpatoTh pi3Hi posi i He MOXyTb OyTH NO€AHAHI Ha 3acajjax TepMiHOJOTiYHOTrO
BU3HAYeHHSs, OJHAK iX 36/IM)KeHHsI CTBOPIOE 3acCa/iM JiJisl MOIIYKY BiAmoBifHOCTI, He-
06xi/IHOI B YMOBax 3aCTOCyBaHHSl KPUMiHaJbHOro nokapaHHs. [lo-TpeTe, BUKOpuc-
TaHa BKa3iBKa Ha «M030aBJieHHs 6/1ar» y Mpoleci 3aCTOCyBaHHSA NOKapaHHs B6aya-
€TbCA JOCUTh BAAJIO0 | 3a THX MiJCTaB, 110 TAKUM YNHOM BU3HAYAETHCA LiiJlecpsaMo-
BaHICTh KPUMiHAJILHOTO TIOKapaHHS Ha THMYacoBe 0GMeXKeHHsI a60 1o36aBJIeHHST MO-
»KJIMBOCTI KOPUCTYBATHUCS THM, 10 sBJISIE COO0I0 LIiHHICTB, siKa € 6J1laroM, a He 6y/b-
YUM, 1110 He BiJ[I0Bila€ 03HaKaM LiiHHOCTI B i1 coljia/lbHO-KYJIbTYPHOMY 3Ha4Y€HHI.

YaBASETBCS, W0 B YKPAiHCbKOMY 3aKOHO/IABCTBI Mpo6JjeMa BU3HAYEHHsI XapaK-
Tepy 0OMeXXeHHsl y 3B’I3Ky 3 IpPU3HAYeHHSIM MOKapaHHs BUpillleHa JOCUThb BJAAJIO,
OCKIJIbKM BCTAHOBJIEHO, II[0: a) KPUMiHa/IbHE TIOKAPAaHHS CYNPOBO/KYETHCS BUKIIIO-
YHO 0OMEeXeHHSIM, a He 1036aBJjeHHAM, 110 BKa3y€e Ha MOMJIUBICTb KOPUCTYBATHUCSA
no36aBJeHUM Y MallbyTHbOMY; 6) 0OMeXKeHHs MOIINPIOITHCS BUK/IOYHO Ha paBa i
CcB06OJH, AKi yOCOGJIIOIOTE CBOIM 3MIiCTOM comlia/sibHi Ta OCOGUCTICHI IiHHOCTI Ha
00’€EKTUBHOMY piBHIi IX iCHyBaHHS; B) 06MeXeHHsI MOIIHUPIOETHCS BUKJIIOYHO Ha Mpa-
Ba i cB060AY, sIKiI Ha/eXaTh 3aCy/PKEHOMY, i He MO)Ke NMOLIMPIOBATHCA Ha IpaBa i
CBOGO/M HIIKX 0Cib, He3a/IeXKHO Bif IX CTaBJIEHHS /10 3aCy/KEHOTO.

[Ipu BU3HAHHI y 1iIoMy BAas0l KOHCTPYKLii 06’€KTa KpUMiHAJBHOTO MTOKapaH-
Hsl, fIKa 3HaKI/Ia BTiJIEHHS B J[il040MY YKpaiHCbKOMY KPUMiHAJIbHOMY 3aKOHO/ABCT-
Bi, OKpeMi HayKOBLi BKa3ylOTb Ha NeBHY JOMNYLleHYy NPOrajuHy B HOro BU3HA4Y€eHHI,
OCKIJIbKM TeHe3UC KPUMIiHaJbHOTO MOKapaHHA Ha YKpalHCbKUX 3eMJIAX BKa3ye€ Ha
HeobXiZIHICTb OpiEHTYBaHHS NOKAapaHHS He TiMbKM Ha 0OMeXeHHs NpaB i cBOGOJA
3JIOUMHLS, ajle ¥ Ha BiJILIKOAyBaHHA 3anojisiHoi mko 4 [18, c. 8]. [Ipu Bcit apryme-
HTOBAHOCTI 3a3Ha4eHOi N03uLii, AKa NiATBEePKYETbCA BJIAaCHUM aHaJi30M reHe3ucy
CHUCTEMHU KpUMiHA/JIbHO-NPAaBOBUX 3axoiB [19, c. 114-169], ciix Bka3aTu Ha NeBHe
3acTepexeHHs, sike Mae OYTH BpaxOBaHO B Mpolleci nepeHeceHHs JaHOi JOKTpPHUHA-
JIbHOI no3ulii y npaBoBy cdepy. 30KpeMa, CJ1ij BpaxoByBaTH, 110 Cpoba 3aK/JIacTH B
NOKapaHHS MOMJIMBICTh BiJJIIKOZOBYBATHU 3aMOAisIHy WKOAY Y GYHKLiIOHAJbHOMY
IJIaHi 6yJe CynpoBOJKyBaTUC (OPMYBaHHAM KOMILJIEKCHOTO KpUMiHaJbHO-
NIpaBOBOTr0 3aX0y, 3aCTOCYBaHHA AKOI0 3JaTHe BUPIllyBaTH 3Ha4YHY KiJIbKICTb Moc-
TaBJIEHUX Ilepe]; 3aX0/10M LiiJleH, 1[0 aBTOMaTUYHO BUKJIIOYAE MOXKJIMBICTb Horo 3a-
CTOCYBaHHS Ha 3acaZiax HeobxiJHOCTi i fJocTaTHOCTI. TaKUM YMHOM, NOKAapaHHA fK
BU/, KpUMiHaAJbHO-IIPAaBOBOI0 3axo/Jy Oyje HacCaiAyBaTH [LOJI0 TAaKOTO MOKapaHHS
SIK 1036aBJIeHHs BOJIi, KOMIUIEKCHUI XapakTep QYHKI[IOHyBaHHS IKOr0 3a6e3MeYuB
JOMIiHYBaHHA HaJ, BCiMa IHIIMMHU [OKapaHHAMHU B YMOBaX iCHYBaHHS paJsAHCbKOI
JlepKaBU. YSBJSETHCS, 10 KPHUMiHAJbHO-NPABOBi 3aXo/M MOBUHHI 3/ilCHIOBATH
«TOYKOBUMH», HEOOXIAHUM i OCTATHIN BIJIMB Ha 0Ci0, IKi BYNHUJIM CYCIiJIbHO HEGe3-
neyHe JiisTHHA 6e3 HaAJIMIIKOBOI yHiBepcasizalii Takoro BIJIMBY, 1110, y CBOIO Yepry,
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He CTBOPUTb YMOB JJjIsl NOUIMPEHHS ab0 3aHeA0aHHS THUX YM {HIIMX BUAIB KpUMi-
Ha/IbHO-TIPaBOBUX 3aXO0/iB.

JlymaeTbcs, wo npobseMa epeKTHBHOTO YCYHEHHS 3aMOAisIHOI LIKOAM MOXe
O6yTU BUpilleHa 6e3 3aCTOCyBaHHSl KpUMiHAJbHOI'0O MOKapaHHS i3 36epeKeHHAM ic-
Hyto4ol GOpMHM 3aXUCTy IpaB IMBIIBHOr0 NO3MBaYya y KpUMiHaJIbHOMY Npolieci, To6-
TO ZIOCSATHEHHST HeoOXiHOT 1[iJi yCYHEeHHS MIKOAM Y 030BHOMY MOPSAKY i HOpMaTH-
BHUM BU3HA4YE€HHSIM CaMOCTilHO 3aCTOCOBYBAaHOI0 IPHUMYCOBOI'0 3aX0Jy, MeTa KO-
ro MoJIATa€e caMe B yCyHEHHI 3aMo/isiHOI LIKOAM, BiAIKOAyBaHHI 3aBJaHOT0 30UTKY
Ta BiZfHOBJIEHHS NOPYLIEHUX CYCNiJbHO Hebe3neyHUM AisTHHAM npas [20].

OKpeMoOI0 IiJIJII0 MOKapaHHS BU3HAETHCS BUIIPABJIEHHS 0CO6H, MiJ SKHUM CJiJ
BU3HABAaTH TaKUH MiZiICyMOK 3aCTOCYBaHHS NOKapaHHs, SKUM OTPUMaHUU B pe3yJib-
TaTi 37jiCHEHHS TPUMYCOBOTr0 Gi3UYHOTO Ta CUXOJIOTIYHOTr0 BIJIUBY, i IKUH CKOpe-
r'yBaB COLiaJIbHO-TICUXO0JIOT{4YHI BJIaCTUBOCTI 3/I0YMHIA LJISIXOM HEWTpaJlisanii Hera-
TUBHUX NPOSABIB i CTBEep/P)KEHHSIM MOBAXXJUBOI'0 CTaBJEHHS 10 KPUMiHaJbHOIO 3a-
KOHY i ioro 3a60opoH. KpumiHanbHUM 3ak0HOM YKpainu pegakuii 1960 poky BcTaHo-
BJIIOBaJIaCA TaKa LiJIb IOKapaHHs, K IepeBUX0BaHHA, fKa, Ha AJYMKY OKPEMHUX Hay-
KOBL[iB, He MOe CTaBUTHUCA NepeJ, MOKapaHHAM, OCKIJIbKM OCTaHHbOMY MifJArae
BUKJIIOYHO JIeJIIKTO3/]aTHA 0c063, siKa JJoCArIa TaKOTro BiKy, SKMH CBIAYUTH MpO 3a-
BepIleHHs Npolecy il BUXOBaHHS, 1110 aBTOMaTHUYHO HiBeJIIOE HEOOXiAHICTh opieHTa-
il MoKapaHHS Ha BUpillEHHS BUXOBHHUX 3aBJaHb [21, c.46; 22, c. 57-58]. Takui
niaxiz i BUSHATH HEeLOCTAaTHBO OOIPYHTOBAHUM, OCKIJIbKY HaBIiThb ajlellTH 3ale-
peyeHHsI BUXOBHHUX Ijijled KpUMiHa/bHOTO MOKapaHHA BKa3ylTb Ha Te, L0
«BHUIIPABJIEHHA 3aCy/PKEHUX /10 IOKapaHHA — Iie MiHiMaJibHa BUXOBHA MeTa, IKa J10-
CATAETbCA KPUMIHAJIBHOKO Kapolo, fIKa 3aCTOCOBYETbCA B CUCTEMI IHIIMX 3ax0[iB
BUXOBHOTO BIIUBY» [23, c. 169], 110 Aae nifcTaByu cTBEPKyBaTH TaKe: BUIIPABJIEH-
Hf 0COOM He MOXKe 3JiiCHIOBAaTHCA 6e3 HeOOXiJHOCTi 3acTOCyBaHHsS BHUXOBHOTO
BIJIUBY 3 MeTOI0 OpieHTalii Ha HeZJONYCTUMICTh BUMHEHHS 3JIOYWHHUX JiHb Yy M0-
JaJIbIIOMY, 1[0 € HEOOXiZHOI METOI0 CreljjaJbHOI0 XapakTepy, sika TpaHcdopMy-
€TbCSl B METY CTpPaTeriyHoro 3Ha4yeHHs — BUIIPaBJeHHs 0CO6H, TOOTO peasizalii BU-
XOBHOTO BIJIUBY B MOBEJiHIi 0COOH, KA He BUMHSE 3JIOUUHY B CUJY [IOBEJEHOTO
Yyepe3 BUXOBHUH BIJIUB i CGOPMOBAHOT0 HAa BJIACHOMY JOCBi/li IPUTSATHEHHS 10 BiJi-
MOBiJaJILHOCTI YCBiZJOMJIEHHSI HEZOMYCTUMOCTI 3JI0YMHHOI MOBE/[iHKHU y MalByTHbO-
My. 3a BKa3aHHUX YMOB IIepEBUXOBAHHS € €TallOM BUINIpaBJIEHHS 0cobu [24, c. 6-7; 25,
c. 81], ki AKIIO i HE PO3TJIAAAITHCA K OJHOMOPSAKOBI 1iJli KpUMiHAIBHOTO MOKa-
paHHs, TO BU3HAYalOTh IiJIeCOPSIMOBAHICTh MOKapaHHs 0COOH, 10 JA€ MiJCTaBU
CTBEPAXKYBATH PO BU3HAHHS 34 LIi/IIMU [IOKapaHHS He TiJIbKU BUIIPaBJIEHHS 0CO0H,
TOOGTO KOPUT'YBAaHHS BJIACHOI MOBEAIHKU 3JI0UUHISA 3 METOI0 HeJlONYIleHHs BUMHEH-
HSl 3JI0YMHY, a 3/iliCHeHHs I|bOTO Ha 3acajiax GOpMyBaHHS CTIMKUX NOTJAAIB NpO
HeZIONYCTUMICTh 3JIOUMHHOI AiSJIBHOCTI, AKi CKJIQ[AITbhCAd BUKJIKYHO Ha 3acajax
BUXOBHOTO BIJIUBY Ha 0C00Y.

Oco6/IMBOIO LIIJIJIIO 3aCTOCYBAaHHSI NOKapaHHSl BU3HAETHCS HeJONYLIEeHHs BYU-
HEHHS1 HOBOTO 3JIOUMHY 0C06010, 10 sIKOi 3aCTOCOBYEThCSI IOKAapaHHs — ClielliajibHe
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nomnepe/mKeHHs (crneniasibHa npeBeHnis). [lo36aBJeHHST 0COOU MOXKJIUBOCTI BUMHU-
TH HOBHH 3JI0YMH BUPAKAETHCS Y CTBOPEHHI 3aCTOCYBaHHSIM IIOKapaHHSA Jj0 0COGH
nepemKkos JJs NPOJOBXKEHHS 3JIOUMHHOI JiJIBHOCTI ¥ MalOGYTHbOMY, NMPUYOMY
CTBOpPEHHSl TaKHUX MepellKos Mae 6araTOBEKTOPHUU XapakTep i He HOB’AI3YeTbCs
BUKJIIOYHO 3 1M030aBJIeHHSIM BOJIi, IKe 32 CBOIMHU BJIACTUBOCTSMHU anpiopi HaWGiabII
epeKTUBHO /03BOJISIE peasi30BYBaTH BUMOTH CIellia/bHOI mpeBeHIii. [Ipodecop
JI. B. Barpiii-lllaxMaToOB a6COIIOTHO CpaBeAJMBO 3a3HA4aB, 1[0 «[1030aBJEHHS 3J10-
YUHLS MOMJIMBOCTI BUMHUTU HOBUU 3JI0YMH MOXe OYTH JOCATHYTO i 6e3 izonsanii
1ioro Bij CycCIiJIbCTBa, ajie LLJISIXOM TaKol yMOBH, K BiJIpyUB HOro BiJ| cepe/loBUILa, SIKe
CHIPUSAJIO0 BYMHEHHIO 3JI0YMHY 260 CTBOPIOBAJIO IS IIbOrO CHPHUATJIUBY OGCTAaHOBKY
(3abopoHa 3aiiMaTH MeBHY M0CaJy, 3alUMaTHCS MTEBHOO JisIbHICTIO TOILO)» [1, c. 164].
Heo6xifgHO BU3HATH, 110 cliellia/ibHa peBeHIisl NOps/, 3 BUNPABJIEHHIM 3a6e31e4ye
TaKi BUMOTH 10 KpUMiHa/JIbHO-IPABOBUX 3aX0AiB y GOpMi MokapaHHs, MpH peasisa-
i sxux epeKTUBHICTb BU/IB MOKapaHHA BU3HAYA€EThCS HACTYITHOIO NOC/Ii0BHICTIO:
ocoba, aKy 6yJio MiJjJaHO KapaJbHOMY BILIMBY IIOKapaHHs i fIKka 3a3HaJsa [eBHUX
no36aBJjieHb, MaJjla MOXKJIMBICTb BiJKOPUTYBATH BJIAaCHY OBeJiHKY JJis TOrO, 1106 He
JONYCTUTH BUYMHEHHS 3JI04MHY Y Mal6yTHbOMY. Pe30HaHC Lijiell moKapaHHsI COPUSIE
¢$opMyBaHHIO 1IiiCHOTO TPAaBOBOTO PEXHUMY Aep>KaBHOTO NPUMYCY LI0A0 0Ci6, AKUX
BU3HAHO BUHHUMU y BUMHEHHI 3/I04MHY, 110 3a6e31e4yeThbCs 1036aBJIeHHAM 0COOU
$aKTUYHOI MOXJIMBOCTI BUMHEHHS 3JI0YMHY, CBOEYACHUM | HaJIeXKHUM BUKOHAHHAM
NpYM3HAYEHOro MOKapaHHs, 3arpo30i0 3aCTOCYBAaHHS Oi/bI CyBOPOro NMOKapaHHA y
pa3i BYMHEHHS 3JI0YHMHY IOBTOPHO, HAsIBHOTO PEIUAUBY a60 CYKYNHOCT] 3/I04HHIB.

Llis1r0 mokapaHHA CJif, BU3HATH | MOXJIMBICTh OCTaHHBOT'O BIIMBATH Ha MOBe-
JiHKY iHIIUX oci6 (3arasibHa NpeBeHIIif), TPHUIIEIJIIOIYY BiJ[TOBiAa/IbHE CTaBJIEHHS
Jl0 BUMOT KPHUMiHa/JIbHOTO 3aKOHY, 30KpeMa THX i3 HUX, IKi 3a60pOHAI0Tb BYUNHEHHS
3JIOY4MHHUX AifiHb. KpHMiHa/lbHO-IpaBOBa BJACTUBICTb 3arajibHOI IpeBeHLil, Ha
BiIMiHY BiJi KpUMIHOJIOTIYHUX XapaKTEPUCTHUK, sIKi 371e€6iJbIIOro MOB'SA3YIOTHCS 3
peasnizali€lo KpUMiHA/JbHO-NIPABOBOTO MOTEHI[iaNy B mpoieci npodisakTUKU U mo-
nepeJpKeHHs 3JIOUMHHOI JiIbHOCTI, 3a6e3ne4ye 30BHIIIHE QYHKLiOHYBaHHS KpUMi-
HaJIbHO-IIPABOBUX HOPM, a TOYHillle — caHKLiH, AKi MiCTATbCA B HUX, 3a6e3Ne4youn
THUM CaMHUM KOMIIJIEKCHICTb PEXUMY KPUMIHAJbHOTIO NIOKapaHHA i JOBOASYH [0 Jie-
JIIKTO3/1aTHUX 0Ci6 iHdOopMalLilo MPo XapaKTep NPaBOBUX HACJiIKIB BYUHEHHS 3JI0-
YHUHHOTO [AisIHHSA.

Oco6.1MBOI0 06’'€KTUBHOIO CYTTEBOIO BJIACTUBICTIO TOKAPaHHA Ha 3aKOHO/|aByo-
My piBHI 3akpinieHU# Jep>KaBHUM NPUMYC, SIKUU BiJj3epKaJl0Oe BU3HAYaJ/bHI BJac-
TUBOCTI IOKapaHHs, BKa3ylO4yH Ha iX Ny6J1i4yHy ¥ MPUMYyCOBY IPUPOAY, 110 IOBHICTIO
BiZIOBiZJa€ 3MiCTy NOKapaHHA SK IMPaBOBOTO HAC/JiJKy BAHHOTO BUMHEHHA JisHHS,
nepeZi6adyeHoro K 3JI0UMH.

Jlep>aBHUM IPUMYC 3a CBOEIO IPUPOAOI0 CJIiJi BUSHAYATHU SIK IPUMYC IPAaBOBUH,
SKUHM JIONMYCKAETbCS BHUKJIIOYHO B MeXaX IPAaBOBHUX YCTAaHOBJIEHb (MaTepiajbHa
CKJIaZloBa) i B NOpsAAKY, epebayeHOMY 3aKOHOM (TpoliecyalibHa cKiajgoBa). [IpaBo-
BUH NPUMYC TPAAULIIHO PO3IIAJAETHCS K CiBiCHYBaHHA ABOX GOpPM HPUMYCOBO-
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ro BILUIMBY Ha 0co6y - isnuyHui i ncuxiyHuil npumyc, ki npuTaMaHHi BciM BUAAM
IIOKapaHHS, OHAK XapaKTep MOEAHAHHSA SKUX € 0COBJMBUM JIJI1 KOXKHOTI'O BUAY TI0-
KapaHHs. [IcuxiyHUM npUMyc Mae K CTaTUYHUH (BKa3iBKa 3aKOHOZABLl Ha MOMXJIU-
BiCTb NpHU3HAYeHHS NOKAapaHHs 32 IeBHe JisiHHS, BU3HAHe 3JI0YHHOM), TaK i JuHaMi-
YHUM (3arpO3/IMBUM BIIMB Ha CBiJJOMICTb 0CO6H, AKUH MOPOKYE OCTPaxX IOA0 MO-
YKJIMBOTO 3aCTOCYBaHHSI KPUMIHAJBHOTO MOKapaHHS, sIKe CYNPOBOKYETbCS 0OMe-
’KEHHSIM NeBHUX IOPUJUYHUX NpaB i cBo60A) piBHI BIJIMBY Ha ocoby. [Ipu npomy
CTyNiHb NICUXIYHOTO BIJIMBY B Ipoleci peaJi3auii mokapaHHA € NpsAMO NPONOPLiM-
HUM He TiJIbKM XapaKTepy BYMHEHOro JissHHA | LiHHOCTI 6.1ar, Ha sKi 3/ificHeHO T0-
CITaHHSA B Tpolleci 3JIOUMHHOI Ai/IbHOCTI, ajle ¥ XxapaKTepy CychiJbHOI He6e3meKu
3JIOYMHLS, L0 A€ MOXJ/IUBICTb JJ/1s1 BU3HAY€HHS 0COOJIMBUX MiACTaB 3aCTOCYBaHHS
NOKapaHHs y pa3i BUMHEHHS [JiiTHHS NOBTOPHO a60 B yMoOBax peuuauBy. OisnuHuit
INPHUMYC YOCOOJII0€ BUKJIIOYHO JUHAMIUYHY CK/JIal0By IIOKapaHHs, sIKa MOJIATAE Y BTi-
JIeHHI B peasibHi BiJHOCMHU 06Me)XeHHs IpaB i cB060/, 0COOH, BU3HAHOI BUHHOIO ¥
BUMHEHHI 3JI0YUHY.

TakuM 4yuHOM, Pi3UYHUM | MCUXIYHUN NPUMYCH BKa3yOTb Ha aMOiBaJieHTHY
NIPUPOJZy AE€P>KaBHOTO NPHUMYCY B MeXaxX KPUMIiHAJbHOTO NpaBa, AKUW NMOEAHYE AK
3arpo3y 3acTOCyBaHHsI MOKapaHHS Y BUNAJKy BUMHEHHs 3JI0YMHY (MCUXIYHUN NpPU-
Myc), Tak i Horo 3acTocyBaHHS y ¢GopMi OOMeXeHHsI MpaB i CBOGOJ, 3JI0YHHIIS
(diznyHu# mpuMycC).

BusHaHH#A 3a Aep:kaBHUM [IPUMYCOM CaMOCTIHHOI 03HaKU NOKapaHHSA BKa3ye Ha
cnpo6y YKpaiHCbKOTO 3aKOHO/ABIsl BiAMOBUTHCS BiJi BUSHAHHS KapH K CYyTTEBOI
BJIACTUBOCTI NOKapaHHs 3 BUBEJIeHHSIM OCTAHHbOI 3a MeXi MOKapaHHS, OCKIJIbKU
4. 2 cT. 50 KK Ykpainu cBifuuTb, 1110 Kapa € LiJJII0 OKapaHHs, a He HOro 03HaKO1.
TakuM yuHOM, 6yJI0 3[ilICHEHO CIPO6Y MOCTABUTH KPAaNKy y JOBrOTPUBAJIIN AUCKY-
cii, Aka MaJla Micue cepeJ; HAyKOBLIB 3a paJsHCbKUX 4YaciB, 1040 CNiBBiAHOLIEHHS
KapH Ta NOKapaHHS.

O6’eKTUBHOIO BJIACTUBICTIO NMOKapaHHs BUCTYNA€ NpaBoBa MijcTaBa AJjsl HOro
3aCTOCYBaHHS, SIKOI0 € BAMHEHHS 0CO60I0 CyCIiJIbHO He6e3MeYHOro AisiHHS, IKe Mic-
THUTB BCi 03HAKH CKJIAJy 3JI0YHHY (KPUMiHAJIbHOIO NMPOCTYINKY), 3a YMOBH, 10 CYA,
SIKMH BU3HAB 0C00Yy BUHHOIO Y BUYMHEHHI 3/104MHY (KpHMiHAJBHOTO HPOCTYIIKY), He
BU3HAB JIOI[I/IbHUM OGMEXUTHUCh TaKOK (GOPMOI0 KPpHUMiHA/NbHOI BiANOBiaibHOCTI
SIK My6JIiuHe 3acy/pKeHHs1 0co6U Ta 11 AisiHHSA 6e3 NpU3HaYeHHs MOKapaHHS.

Cy6’ekTOM nokapaHHs € ¢pi3uuHa ocyZHA 0c06a, IKa AOCATJIA BiKy KpUMiHAJIbHOI
BiZMOBiZaIbHOCTI | fIKa BU3HAHA BUHHOI y BUMHEHHI KPUMiHaJIbHOTO MpPaBONOPY-
HIeHH4.

3MiCTOBHOI0 XapaKTepUCTUKOI MOKApaHHS 3 Cy6'€KTHUBHUM 3MiCTOM CJij, BU-
3HATH Horo nmpouecyaibHe 0pOpMIEHHS, siKe NOJIATa€E B MOXKJIMBOCT] NPU3HAYEHHS
NOKapaHHA BUKJIIOYHO BUPOKOM CyAY, NiJ AKUM PO3yMiIOTh MiJACyMKOBE KpUMiHaJIb-
HO-IIpoLlecyasibHe pillleHHs, SKe BUHOCUTLCA CYyIOM NePIIo], a B OKpeMHUX BUNAAKaX i
CyZ0M anessiLiiHol iHCcTaHLii, 32 pe3y/bTaTOM 3/iHCHEHHS CYJJ0BOTO NMPOBa/XKEHHS
y BCTAHOBJIEHOMY KPHMiHaJbHO-NPOLIECYyaJIbHUM 3aKOHOM MOPAJKY BUKJIOYHO Y
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pa3i BU3HaHHA 0Cc0O6H, IKa HabyJ/1a MPOLeCyalbHOT0 CTaTyCy 0GBUHYBAaY€HOI0, BUH-
HOI0 Y BYMHEHHI 3JI04MHY, U BiZICYTHOCTI MiJiCTaB /11 BUHECEHHSI 06BUHYBAaJIbHOTO
BUPOKY i3 3BiJIbHEHHAM BiJ] IOKapaHHS.

TakuM 4YMHOM, BUKOpPHCTAHA JOKTPUHAJbHA KOHCTPYKLisl YSABJEHHS NMPO MOKa-
paHHS, SIK CYKYNHICTb BJIACTUBOCTEH 00’'€KTHBHOTO Ta Cy6'€KTHUBHOIO XapaKTepy,
Jla€ MOKJIMBICTb 3pO6GUTH BUCHOBOK, 1[0 MOKApaHHS SBJISE CO60I0 0COBJUBUN BUJ
KpUMiHaJIbHO-NIPAaBOBOI0 3aX0Jly NPUMYCOBOIO XapaKTepy, fIKHH 3aCTOCOBYETbCS
Biz iMeHi ep>kaBU 32 BUPOKOM CYAY [0 0COOH, BUSHAHOI BUHHOIO ¥ BUMHEHHI 3J10-
YUHY (KpUMiHAJbHOTO MPOCTYIKY) Yy BCTAHOBJIEHOMY MpPOLIECyaJIbHOMY MOPSJIKY,
peaJstizalisi SKOro CynpoBO/KYETbCSI HEOOXiIHUM i AOCTATHIM 06MeXeHHSIM NpaB i
CB060/; IPaBOMNOPYLIHKKA | BUCTYIIA€ aKTOM BiJJHOBJIEHHS COLlia/IbHOI CIIpaBeIJINBO-
CTi, NOpyLIeHOI BUNHEHHSM 3JI0YHMHY (KPUMiHA/JIbHUM IPOCTYIKOM).

BHCHOBKH

KpuMina/ibHO-IpaBOBUH 3axil, K CTPHXKHEBUM eJleMeHT KPHUMiHa/JbHO-IIPABO-
BOT'0 BIJIMBY, SIBJISIE COOOK0 CUCTEMY MPUHOMIB i CIOCOGIB 3/1iliCHEHHSI TPUMYCOBOTO
Ta peabisiTaliliHO-320X04YyBaJbHOTO BIUIMBY Jlep>KaBW Ha KPUMiHa/bHI MPaKTUKHU
(kpvMiHa/ZIbHI IpaBoONOpYLIeHHS, 06'€KTUBHO NMPOTUIPABHI AisIHHS, 3/10BXKUBaHHSA
[paBOM Ta iHIli), IpaBOMipHY NOCT3JIOYUHHY MOBEAIHKY, 32 YMOBH, 110 TaKUH BIJIUB
3AiMCHIOETBCA Ha MiJcTaBi 3aKoHY (B MallOyTHbOMY — KPUMiHAJbHOr'O 3aKOHY), Ae-
TEpPMIHOBAHOI'0 KyJIbTYPHUM CepeJOBHUILIEM, 10 CKJIAJ0CA B KOHKPETHO-ICTOPUIHUX
YMOBaxX PO3BUTKY CycnijibcTBa. KOXXHOMY KpHUMiHAJbHO-IPAaBOBOMY 3ax0Jly NpPUTa-
MaHHI HaCTyINHi 03HaKU: No-neplie, KOXKHUM 3axi/; KpUMiHa/IbHO-IPAaBOBOT0 BIJIUBY
dopMyroThCS Ha 3acaZjax Heo6XiJHOT0 30a/IaHCYBaHHS 3aKJ/Ia/IeHOT0 B HUX IPUMYCO-
BOI'0 Ta 3a0XOYyBaJIbHOTO MOTEHLialy, UJISXOM MO€EJHAHHSA NpUMoMiB i cnoco6iB
34ificHEHHS MpPaBOBOro BILJIMBY; IO-Jpyre, 3a3HauyeHi 3aX0JM 3aCTOCOBYHOTbHCS BU-
KJIIOYHO JIep>KaBOo0 B 0CO0i ii TOBHOBaXKHUX OpPraHiB Ta MOCAA0BUX 0Ci6 Ta TiIIbKU Ha
niZicTaBi 3aKOHY; NO-TPETE, NMiJACTaBOI 3aCTOCYBaHHA KPUMiHa/JbHO-IIPAaBOBUX 3aX0-
JliB BUCTYTIa€ BU3HAUYEeHa 3aKOHOM MOBe/[iHKA 0CO6H ¥ GOpMi SIK MPOTUIPABHOI, TaK i
IPaBOMipHOI MOCT3JIOYMHHOI NOBe/IiHKA; 0-4eTBePTe, KOXKHUH 3axif, iX cucrema mno-
BYHHI BiAiNIOBijJaT¥ BUMOTaM, BU3HAYEHUM piBHEM PO3BUTKY KYJIbTYPU CYCIiJILCTBA.

CyyacHe po3yMiHHSl KpUMiHa/JIbHO-NIPABOBUX 3aX0/iB, IKi OTPUMaJJu HOPMaTHB-
He 3aKpillJIeHHS K Y KpUMiHaJbHOMY 3aKOHi, TaK | HOpDMaTUBHUX aKTax iHIIOI raay-
3eBOI HaJ/IEXKHOCTI, ajle XapaKTepU3YITbCA KPHUMIiHAaJIbHO-NIPAaBOBOK MNPUPOJOI0
34iHCHIOBAHOTO BILJIMBY, A€ MOXJIMBICTb BUAIIUTH 06’€KTHUBHI Ta cy6’€KTUBHI BJa-
CTUBOCTI TaKUX 3aXOJiB, [0 KUX BIJJHOCATBHCA: IO-Ileplle, coliiaJibHa CIpaBesJIv-
BiCTb fIK BU3HaA4Ya/JIbHa MeTa X 3aCTOCyBaHHS; MO-JApyre, Liji 3aCTOCYBaHHA KpPHUMi-
HaJIbHO-TIPAaBOBOTO 3aX0/y, SIKi BiZAMOBIJal0Th 3arajibHii MeTi JOCATHEHHS COljiaJb-
HOI CIIpaBe/IIMBOCTI i 0JHOYACHO BU3HAYal0Th COPAMOBAHICTb OKPEMOTO BUAY KpH-
MiHaJIbHO-NIPABOBOI'0 3aX0Ay; NO-TPETE, MiCTaBU 3aCTOCYBaHHA 3aX0/y KpUMiHaJb-
HO-IIPaBOBOT0 BIVIMBY; I0-4€TBEPTE, KYJIbTYPOJIOriuHe 0OI'PYHTYBaHHS J0NYCTUMO-
CTi Ta JOLIJIBHOCTI 3aCTOCyBaHHA NEBHOTO KPHUMIiHaJbHO-NPAaBOBOTO 3axX0Ay; IO-
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I'siTe, BU3HAYeHHsI KoJIa 0Ci6, A0 SIKUX MOXe 3aCTOCOBYBAaTHCS KpPHUMiHaJbHO-
IIpaBOBMH 3axijj; NO-1I0CTe, MPOLeCyaJbHUN acleKT KpUMiHaJbHO-NIPaBOBOIO 3aX0-
2y, IKUH 3HaX04UThb Bil0OpaKeHHs B CyJ0BOMY PO3CY /.

Ha nigcTaBi npoBeieHOro aHaMi3y MeTH 3aCTOCYBaHHS KPUMiHaJbHO-IPAaBOBOIO
3axo/ly 3p06JIeHO BUCHOBOK, 1[0 COLiiaJibHa CIIpaBe//IMBICTh B yMOBax JJOMiHyBaHHS
NPUHLUITY BEPXOBEHCTBA MpaBa, Ha NPOTUBAry KJ1acoOBOMY MiAX0AY A0 il pO3yMiHHS,
1110 CKJIABCS 32 paJisiHCbKUX 4aciB, € GiJIbLI CKJIAaJHUM SIBUILEM, HiX ¥ TpaZULiliHOMY
PO3yMiHHI BiiNOBiAHICTb MiX 3/104MHOM i NoKapaHHAM. CydyacHUH MiJXiz o aHanizy
IHCTpYMeHTa/IbHUX XapaKTepPUCTUK KPUMiHaJbHO-IIPABOBUX 3aXO/iB BUMarae 3oce-
pe/PKeHHs yBard Ha YOTUPbOX HANpsIMKaX 3abe3nevyeHHs BianoBigHocTi. [lo-nepie,
BiIMOBIZIHICTb MiXX CyCIiJIbHO HEGE3MEYHUM AiITHHAM i IPUMYCOBUMH KPUMiHA/NbHO-
[PaBOBUMHU 3ax0/aMHU, sIKi 3aCTOCOBYIOTLCS ZI0 0CO6H, 1o Horo BuuHuUIIA. [lo-apyTe,
BiIMOBIIHICTh MK WIKO/AOI0, 3aBJAaHMMM 30UTKaMHU | 3aX0JaMU PeCTUTYLiHHO-
KOMIeHcaLiiHoro xapakrepy. [lo-TpeTe, BiANOBIAHICT MiX MO3UTUBHOIO MOC3/104HH-
HOIO MOBEJIHKOI Ta peabiniTaniiHO-3a0X04yBaJbHUMHU 3axoAamu. [lo-yeTBepTe, 1m0-
LYK Y3roJPKEHOCTI MiXK iHTepecaMu JIOJWHM, CyCIiJbCTBa i AepxaBu. KyiabTypo-
AHTPOMNOJIOTYHHUN BUMIP 06’€EKTUBHHUX BJIACTUBOCTEN MOKAapaHHS, IK 0COGJHUBOIO BU-
Jy KpUMiHa/IbHO-IIPaBOBMX 3aX0/iB, JOJA€ aprYMEeHTH Ha KOPUCTb BUCHOBKY, BiZIIOBI-
JIHO J10 SIKOTO CTpaXkJaHHf, SIK O3HaKa KapH, B LIUBUJIII30BaHOMY CYCIiJIbCTBI HE MOXe
po3rJsAAaTHCA K AOMYCTUMUH CIIOCi6 pery/loBaHHsA coljja/IbHUX NPaKTUK, HaBiThb 3a
YMOBHY, 110 TaKa Lii/ib, AK Kapa, HOpPMaTUBHO BU3HA4YeHa i Wo/0 i iCHyBaHHA Iporo-
JIOUIYETHCS collia/ibHa AOLiIbHICTD. [lopsaA i3 Kapoto [0 3arajbHUX Ljijell ToKapaHHSA
CJIiJ; BiJHOCHUTH | MepeBUXOBaHHS, sIKa 3HAXOJUThCs B OpraHiuHil €HOCTI 3 Li/II0
BUIIPaBJIEHHS, OCKIJIbKA pe3yJIbTaTUBHICTb [OCATHEHHS 3aBJaHHA BUIPABJIEHHSA
0coOM BHUMarae 3/idCHeHHsl MepeBUXOBHOIO BIUIUBY y INpoleci 6e3mocepeHbOro
3aCTOCYyBaHHS NMoKapaHHs. 06’€KTUBHOIO BJACTUBICTIO MOKApaHHS BUCTYIAE NPaBO-
Ba MijicTaBa /J1s1 KOro 3aCTOCYBaHHS, IKOI € BUMHEHHS 0COO0I0 CyCiJIbHO Hebe3Ie-
YHOTO JisIHHS, IKe MICTUTb BCi 03HAKU CKJIaAy 3/J104MHY (KpUMiHAJbHOTO NMPOCTYII-
Ky), 3a YMOBM, L0 CyA, SKUH BU3HAB 0COO0Y BHUHHOW Y BYMHEHHI 3JI0YUHY
(xpuMiHa/IBHOTO MPOCTYIIKY), HEe BU3HAB JIOLIJBHUM O6MEXHUTHCh TaKol GpopMoio
KpUMiHa/IbHOI BiZiOBila/IbHOCTI SIK My6JlivHe 3acy/pKeHHs1 ocobu Ta ii AissHHA 6e3
pu3HavYeHHs nokapaHHs. Cy6’eKToM nokapaHHA € ¢pisuuHa ocyiHa 0co6a, fiKa A0oCs-
rJia Biky KpUMiHaJIbHOI BiZilIOBiaJIbHOCTI i 1IKa BU3HAHA BUHHOIO Y BUMHEHH] KpUMi-
HaJIbHOTO NMPAaBONOPYLIeHHsI. 3MiCTOBHOIO BJIACTUBICTIO MOKAapaHHS 3 Cy6 €EKTUBHUM
3MiCcTOM cJ1ii BUSHATH Horo nporecyanbHe 0QOpPMJIEHHS, SIKe MTOJISATa€ B MOXKJIHUBOC-
Ti IpU3Ha4YeHHSA NOKapaHHA BUK/JIIOYHO BUPOKOM CyAy, NiJj AKWUM pO3yMIilOTb MiACyM-
KOBe KpHUMiHa/JIbHO-IIpOLlecya/ibHe pillleHHs, sKe BUHOCUTBLCA Cy[OM Ilepluoi, a B
OKpeMHUX BMIAJKax i cyZijoM amessliiiHOl iHCTaHLii, 32 pe3y/JbTaTOM 3AiHCHEHHS
Cy/l0BOTO NMPOBA/PKEHHS1 Y BCTAHOBJIEHOMY KPUMiHa/bHO-NPOLleCyaJlbHUM 3aKOHOM
HOPSAJIKY BUKJIOYHO y pa3i BU3HAHHS 0cO6H, siKa HabyJia MpoLecyaJbHOTO CTaTyCy
06BHMHYBay€HOI0, BUHHOIO Y BUMHEHHI 3/104MHY, ¥ BiZiICyTHOCTI miAcTaB /sl BHHe-
CeHHs 06BMHYBaJIbHOTO BUPOKY i3 3Bi/IbHEHHSAM BiJl MOKapaHHS.
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HEINNPABOMIPHA IIOBEJAIHKA B TPAHCIIOPTHHUX
AEJIIKTAX: KPUMIHAJIbHO-ITPABOBHUMU ACIIEKT

AHoTanid. Po3risaaoTbca NUTAaHHA TPAaHCIOPTHUX JIeJliKTiB, Teopid i NpaKTHKa KpUMiHa-
JIbHO-NIPaBOBOI OLIHKM HeNpaBOMipHOI MOBEeJiHKH IX Cy6’€KTIB, a TaKOX yAOCKOHAJeHHS
KpUMiHaJbHO-IPaBOBUX HOPM Yy cdepi 6e3nekH pyxy Ta eKCIiyaTanii TpaHCIopTy.
Karouoei cn06a: TpaHCHOPTHI JeIiKTH, HepaBOMipHa NMOBeJiHKa, KpUMiHaJbHA BiANOBI-
NaAJIbHICTb.

AHHOTanusa. PaccMaTpUBalOTCA BONPOCHl TPAHCMOPTHBIX J€JIMKTOB, TEOPUS U NMpaKTHKA
yroJIOBHO-NIPABOBOM OLIEHKH HENpPaBOMEPHOTO NMOBeJeHUsl UX CYO'beKTOB, a TaKXe COBEp-
IIeHCTBOBAHHUs Yyr0JIOBHO-NIPABOBbIX HOPM B cdepe 6e30MacHOCTH JBWKEHHUS U IKCILIya-
TalUK TPAHCIOPTA.

Katouesble cs108a: TpaHCIIOPTHBIE JeJIUKThI, HelpaBOMepHOe MOBefleHNe, YroJ0oBHasA OT-
BETCTBEHHOCTb.

Summary. The questions of transport delicts, theory and practice of criminal-law estima-
tion of illegal behavior of their subjects, and also perfections of criminal-law norms in the
field of safety of motion and exploitation of transport, are examined.
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BcTtyn
3 cepeannu XX CTOJTTS ¥ KPUMiHa/JIbHO-NIPABOBUX HayKax 0CO6JIMBOI aKTyaslb-

HOCTi HabyBa€ mpobsieMa JOCTiPKEHHSI HEMTPABOMipHOI MOBEAiHKU JIIOJUHU B yMO-
Bax HAayKOBO-TEXHIYHOI0 Mmporpecy, 30kpeMa y cdepi GyHKLiOHYBaHHS TPaHCIOPTY,
SIKUM € OJHUM 3 IHAUKATOpiB BUMipy mporpecy, peajbHUM (HaKTOpoOM 06’€JHAHHSA
IUBiIi3alifHKX 3B’A3KIB JI0JCTBA. Y Nepiy yepry #aeThcs Npo nporjec riaobdanizarii
TPaHCIOPTHOI CUCTEMH, a BiAATAK iHTerpanii HalliOHAJBHOI TPAHCIOPTHOI raaysi y



