MHXAJIEB BJIAJHMHP AJTEKCAH/POBHY

HamioHasbHUM yHiBepcuTeT «OjecbKa I0pUIUYHA aKaeMisi»,
JOLleHT Kadeapbl KOHCTUTYIIMOHHOTO IIpaBa

HOPMATHUBHOE 3AKPEIUIEHAE BUOJIOTUYECKHUX IIPAB
YE/IOBEKA: EBPOIIEMCKAA 1 YKPAUMHCKASA MO/JIE/IA

CoBpeMeHHas CHCTeMa IIpaB deJIOBeKa IIpeJicTaBJsgeT co60H BecbMa
CJI0’KHOe U MHOroo0pasHoe sBJIeHHe, B paMKaxX KOTOPOTO IIpaBa JIUYHO-
CTH MOTYT OBITH KJIaCCHGUIIMPOBAHLI II0 Pa3sHBIM OCHOBAaHHAM. OZHUM
U3 CPaBHUTEJbHO HOBBIX OCHOBaHHUM KJaCCHQUKAIUU SIBJIsIETCA GHOCO-
nuaJbHas IPHUPOJa YeJ0BeUYeCKOIo CyIecTBa, II03BOJIAIOIIAs IOAEeIUTh
BCe IIpaBa Ha IPYINY OHOJOIHMYeCKUX IIPaB U IPYIIY COLIMaJbHBIX IIPAB,
aMsATys IIPH 9TOM, YTO BCe Cy6beKTHBHEIE IIpaBa JIMYHOCTH, KaK U
IpaBO0 B IeJIOM, COIlMaJbHBI. TakoH IIOLXOJL, B OIIpefieJIeHHOW Mepe,
MO>XHO oTciaefnuTb B KHure BTopoit 'K VKpauHsl, Ifle Bce JIMYHBIE He-
UMYyIleCTBEHHbBIEe IIpaBa (QU3UUYECKOIrO JHIlAa IIoJeseHbl (GaKTHUYeCKHU
NoJo6HEIM 06pa3soM Ha: JUYHBIe HeHMYILleCTBeHHbIe IIpaBa, o6ecledu-
BaWII[Me eCTeCTBEHHOE CyIlleCTBOBaHHe QU3NUeCcKOro juia (rizasa 21) u
JIMYHBIE HeUMYIeCTBeHHBIe IIpaBa, oOOeclleyHMBAKIUe COI[HaJIbHOE
6pITHe QusuyecKoro jguila (riasa 22) /1/.

IIpexcraBigeTcs, 4TO 6MOJIOTUYECKHe IIpaBa 4ejloBeKa B TaKOM CJIY-
4yae MOJKHO IIOZpasfleJIMTh Ha HECKOJbKO TIPYNIl IIpaB: GH3HUYECKHe,
MeJUILIMHCKHEe, 9KOJIOTHYeCKHe M TeHeTH4YeCKHe, BK/IKOYas IIPH 3TOM B
9TH TPYNIIBl BBIJeJIeHHbIe 3HAUYWUTEJbHO paHbIle IIpaBa JHUYHOCTH,
OTHOCAIIIMEeCS K Pa3sHBIM IIOKOJIEHUAM IIpaB YyeJsioBeKa.

K umciy Qu3nYeCcKUX IIpaB OTHOCATCA IIpaBa, KOTOPbIe 06eCIeYuBanT
dnsugecKoe cylecTBOBaHUe YesIOBeKa, HAIIpUMep, IIPaB0 Ha KU3Hb.

K 4mcily 9K0JIOTHYeCKHX IIpaB, OTHOCATCS IIpaBa Ha 0e30IIaCHYIO IS
JKU3HU U 3[,0POBbs OKPY’KaIOIIYI0 IPUPOLHYIO CPeSy.

K 4mciay MeJHUIJMHCKHX IIpaB OTHOCSATCS IIpaBa, KOTOPbIe BO3SHUKAKT
IO IIOBOJY OXPaHBI 3[l0POBbs, OKa3aHUsA MeJUIIMHCKOMN IIOMOIITA U MeJH-
IJUHCKOTO CTPaxOBaHHUS.

K 4umcily reHeTHYeCKHX IIpaB 4YeJIOBeKa, OTHOCATCS IIpaBa CBsS3aHHEBIE
C TeHeTHYeCKHUM BO3ZeHCTBHEM Ha TeJsIO YeJIOBeKa.

CaMmu 110 cebe CyObeKTHUBHEBIE IIpaBa U CBOOOIBI IUYHOCTH BBICTYIIAIOT
IJIaBHBIM, HO He eIMHCTBEHHBIM CII0OCO60M, OIIpe/lesITIOIIUM OCHOBEI €é
IIPaBOBOIO II0JIOKeHHs. OCHOBBI KOHCTUTYIIMOHHO-IIPaBOBOTO CTaTyca
JIMYHOCTH 6a3UpYyIOTCSI Ha IPUHIIUIIAX IIPaBOBOTO I0JI0KEHHUS IUYHOCTH
U IIpe)XJle BCero Ha IIPHUHIWIIAX CBOOGOZBI, paBHOIIPAaBHA W yBaKeHHS
IOCTOMHCTBA YeJioBeKa.

IToraTHe «cBo6ofa» B KOHCTUTYIIMM YKpauWHElI U OCHOBOIIOJIATa I0IIHX
eBpPOIIeFCKUX HOPMaTHBHO-IIPaBOBBIX aKTOB B 00JIaCTH IIpaB 4esOBeKa
HUCIIOJIB3yeTCd B [BYX 3HaueHHAX. CiefyeT pasjudaTh CBOOOAY Kak
IPUHIUI IIPaBOBOTO IIOJIOKEHHWS JIMYHOCTH, OTHOCSINUMCI KO BCEM
JIOIAM U K KaKZOMY OTAeJIbHOMY 4YeJIOBEKY U CyOBbeKTUBHYI CBOOOIY
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KaK Mepy BO3MO’KHOTO II0Be/leHUs KOHKPETHOI 0 YeloBeKa B KOHKpe THOH
CUTyaIluH, IIpeJyCMOTPeHHOM 3akKoHOM. CBo6oja KaK IIPUHIUI He
sBJIgeTCs abCOJIOTHOM M BKJKOYaeT B ceOs 3alpeThl KaK OIlpefesieHHbIe
BapHaHTHl HEJOIIYCTUMOTrO IIOBeeHUsI YeJ0BeKa, HO IIpPe’kAe BCero OHa
HaxXO0JUT CBOI0 KOHKpPeTHU3aIlHuI0 B CUCTeMe Cy6beKTHUBHBIX IIpaB U Cy6b-
eKTUBHBIX CB0060J JUYHOCTH. OflHAKO HU OAWH Habop CyO0beKTHUBHBIX
paB U cBOOOJ, He MCUePIIBIBAET CO/lepryKaHUs IIPUHITUIIA CBOGOMEI.

3ampeT, Kak croco6 peryJMpoBaHUs, HAXOIUTCSI B Hepa3phIBHOM fua-
JIEKTHYeCKOH CBSI3H CO CBOGOMOM, paccMaTpUBaeMOMN B KadecTBe IIPHH-
OUIla IIPaBOBOTO IIOJIOKEHUS JIMYHOCTU. I[IpUHIIUO CBOOOJABI HMHOTZAA
IpeJCTaBJISIOT B BHJIE IBYX COCTaBJISIONINX: «CBO6OA [JId...» U «CBO60O/a
OT...». IlepBasg M3 HUX HaXOJUT CBOe pasBepThIBaHHE B CHCTeMe IIOTeH-
UaJbHBIX BO3MOYKHOCTEH [ 4YesioOBeKa, IOPUJUUYECKH BbIpakaeMbIX
yepe3 CHUCTEMY CyObeKTUBHBIX IIpaB, CB0O6OJ M 3aKOHHBIX HHTEpPECOB
JIMYHOCTH, a BTOpasl IoJydaeT CBOe pa3BUTHe B CHCTeMe 3aIIPeTOB OT
BO3MOJKHBIX He6JIarOIPUATHBIX BO3[eHCTBUN Ha YeslOBeKa CO CTOPOHBI
OPYTUX Cy6bEeKTOB IIPAaBOOTHOIIIEHUH.

]_IeMOKpaTI/I“IeCKI/Ie IPUHIIHUIIBI IIPaBOBOIO IIOJIOKEHUSA JIMYHOCTH,
IIpaBa U CBOOOJBI UesJIOBeKa U Ipak/[aHUHA, Ha KOTOPBIX OHU 6a3UpYyIOT-
cs, a Tak)Ke TapaHTHH UX peajk3alliy U 3allUThl HaXOJATCSI B TeCHOU
B3aHMMOCBSI3U U SIBJISIOTCSI OCHOBOM JJId HOPMAaJIbHOTO CYyIIeCTBOBaHUA
yesioBeKa. IIo MHeHnoo H.B.BUTpyKa, IPUHIIUIB! B HOPUIUYIECKON KOH-
CTPYKIIMH IIPaBOBOIO I0JI0KEHHUS TUYHOCTHU SBJISAITCI «0COOBIM, CIIEIlH-
bryecKUM 39JIEMEHTOM...» OIIPefesdIIUM «CYIIHOCTh K COJepKaHue
IIPaBOBOTO IIOJIOJKEHUs JIMYHOCTH M ero CTPYKTYPHBIX 3JIeMEHTOB»
[2, c. 32]. OHH «...COCTABJISIOT TeOPETHUKO-METO0JIOTHYECKUU U IIPaBOBOM
CTep>XeHb IIPaBOBOr0 IIOJIOKEHHS JIMYHOCTH... IIeMEeHTUPYIOT, 00beLHU-
HAKT B OJHO IleJloe KOMILIEKC CTPYKTYPHBIX 3JIEMEHTOB IIPaBOBOIO
TOJIOKEeHUS JIMYHOCTH, NalT QUI0COPCKO-Ue0JI0THUeCKoe ero 060CHO-
BaHUe» [2, c. 88].

0Oco6eHHOCTHI0 HOPMATHBHOIO 3aKpeIUIeHHs OHOJIOTHYECKHX IIpaB
gesoBeka B KoHcruTtynuu VYkpawHbel B OCHOBaxXx 3aKOHOJATEJNbCTBA
VKpauHEI 0 3paBOOXpPaHEeHUH, C OJJHOW CTOPOHEI, a TaK)Ke eBPOIIeMCKON
KoHBeHIIMM 0 IIpaBax 4YesioOBeKa M OHMOMeJHIIMHE SBJISIETCS, TO, 4TO,
HUCX0Jd U3 HeobX0guMOCTH Oepedb OHMOJIOTHUECKHE OCHOBBI YeJIOBeKa
[3, c. 7], sHauuTeNbHAsA YacTh IIPAaBOBBIX YCTaHOBJIEHHU BHIpa’keHa He
Jepes3 KaTeropuu CyObeKTHUBHBIX IIpaB U CBOOOJ, a Yyepes oIllpeJieIeHHbIe
NIPU3BIBEI (HAIIp., TApaHTHUPOBaTh 4Yesjl0BedeCKOoe AOCTOMHCTBO W OCHOB-
Hble IIpaBa U CBOOOJHI YeJsloBeKa), IPUHIUIIBI (HaIp., IPUOPUTETA IIpaB
4JeJjioBeKa), YCJOBHA (IIoJydeHHe HHQOPMAaIMH O IeJHM W XapakKTepe
MeJHUIIMHCKOr0 BMeIIaTeJbCTBa, @ TAK)Ke O eT0 IOCHeCTBUAX U PHUCKAX),
3ampeTsl (Hamp., 3aIpeT Ha BEI6Op noJia 6yayIero pebeHka).
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OJIBKIHA OJIEHA BOJIOAHMHPIBHA

HanjioHasbHUM yHiBepcUTeT «OflecbKa PUAYHA aKa eMisd»,
JOLleHT KadeApu KOHCTUTYIIHHOTO IIpaBa, KaHAUAAT I0PUAUYHNX HayK, JOLIeHT

KOHCTUTYIIOHAII3AIIIA €BPOIIEfICI>I§I’IX CTAHJAAPTIB
ABUIBHOCTI ITIOJITUYHUX ITAPTIN B VKPAIHI

Po3BUTOK feMoKpaTii B VKpaiHi HeMOXXIUBUU 6e3 iCHyBaHHA IIOJIITHY-
HUX IIapTiH, QyHKIIOHYBaHHS SIKUX 6e3I10cepeIHbO II0B’sI3aHe 3 €BpOIleNCh-
KO0 iHTerpariiero. 3 OIJIsily Ha BaKJIHUBICTH PO3BUTKY IIapTiHHOI CUCTEeMU
VKpalHu 3pocTae HeOOXiAHICTh AeTasrisallii ii KOHCTUTYIIIMHOIO peryJiroBaH-
H{ 3 ypaxXyBaHHSM €BPOIENCHKUX CTaHJaPTIB.

OpraHoM, 1110 TeHepye eBPOIeMChbKi CTaHAAPTH €BPOIECHKOI0 KOMiciero
3a leMOKpaTiro depe3 IIpaBo (BeHeI[ilicCbKO0 KOMicier), 6ys10 chopMyaboBa-
HO BHXIi/IHI IIOJIO’KEHHS IO/I0 MiSUIBHOCTI IIOJITHYHUX IIapTiH, SIKi MOXKHA
3TPyIlyBaTH 3a TAKUMH HAIIPIMKaMH:

1) peasisarii cBo6ogu acorjiamiii y 4aCTHHI IIOJIITUYHUX IIapTili, 30Kpe-
Ma IOpSIIKy IX cTBopeHHs (peecTparii) Ta cyTHOcTi. Tak, y IlososKeHHi Ipo
IIpaBOBE PeryJI0BaHHSA [JisUIbHOCTI IOJMITHYHUX ITapTik 2010 poKy MiCTUTECS
IeiHIMig «II0JITUYHA IIapTisg», a caMe: «... HOOpOBiJIbHe 06’egHAHHS 0Ci6,
OJHHUM i3 3aBJlaHb SIKHX € y4acTb B yIPaBJIiHHI I'POMaJCbKHUM JKUTTSIM, B
TOMY YHCJIi IIJISXOM BUCYHEHHS KaHAUZATYP Ha BITbHUX 1 leMOKpaTHYHUX
BH60pax» [1]. 3i 3micTy sgK0i, MO>KHA 3pOOUTH BUCHOBOK, 4. 2 CcT. 36 KoHCTH-
TyLil YKpaiHy, 3a SIKOI0 «IOJIITUYHI IapTii B VKpaiHi crIpusioTs opMyBaH-
HIO 1 BUpa)KeHHI0 IIOJIiTUYHOI BOJIi TpoMafsiH, 6epyThk y4acTb y Bubopax» [2]
€ 6es3IIiICTABHUM 3BY>KeHHSM iX [TisUIbHOCTI Ta Mae 6yTHU BUKJIa[leHa y TaKii
peraxuii: «ITomiTuyHi napTii B YKkpaiHi 6epyTh y4acTh B yIIpaBJIiHHI IpoMa-
CBKHM >KHTTAM, Y BUOOpax OpraHiB fiepyKaBHOI BJIaJy i MicIieBoro caMoBps-
IOyBaHHs, a TaKoX pedepeHJyMax, CIPHUSIIOTE GOPMYBaHHIO i BUpaKeHHIO
NOJITUYHOI BOJI TpomMajgH». IIpoIloHOBaHAa HOpPMa pOSIIHMPUTL Chepu
OYHKITIOHYBaHHS IOJITHUYHHUX NapTik Ta 3a6e3MeuuTh MOXKJIHUBICTH iCHY-
BaHHS IIOJIITUYHUX apTil, HaBiTh SIKI0 BOHU He 6epyTh y4acTi y BUOOpax,
1110 BiZITIOBi/la€ €EBPOIIEMCHKUM CTaHJapTaM;
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