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HOBEJIX ¥ 3AKOHOJABYOMY BU3HAYEHHI ITHCTUTYTY
3BIJIBHEHHA BIJ KPUMIHAJBHOI BIAMMOBIJIAJIBHOCTI

3BiIbHEHHS BiJl KPpUMiHAJbHOI BiIMOBiAaJIbHOCTI € aJIbTEpHAaTUBHUM KpUMiHAJIbHO-
MpaBOBUM 3aXOJIOM IPOTUMIIT 3IOUMHHOCTI. Lleit iHCTUTYT po3BUBaBCS MOPsSA 3 iHIIUMU
iHCTUTYyTaMUM KPUMMiHAJbHOTO IMpaBa IPOTSATOM BCiei icTOpii BITYU3HSIHOTO KPUMi-
HaJIbHOTO 3aKOHOJaBcTBa. ¥ ynHHOMY KpuMiHaibHOMY KOJEeKCi Bneplie rnepeadade-
HO camocTiitHuii po3nin IX 3araabHoi YaCTUHU, NPUCBSIYEHUN IHCTUTYTY 3BUIbHEH-
Hsl Bil KpUMiHaJIbHOT BiiMOBiZaJlbHOCTI. AJie He3BaXKaruyM Ha 1Lie, BYCHi Ta MpakTHU-
KU 3BepTalTh yBary Ha HEOOXiAHICTh MOAAJbIIOTO YIOCKOHAJEHHS iHCTUTYTY
3BiJIbHEHHS Bill KpUMiHaJbHOI BianoBigaaibHOCTiI. 3 yacy npuHATTS KpumiHaabHO—
ro Koaekcy YKpaiHU 1O HbOTO HEOJHOPA30BO OYyJIO BHECEHO 3aKOHOIAaB4Yi 3MiHi, sKi
TOPKAIOTHCS TAaKOX PO3TJSIHYTOTO iHCTUTYTY Ta MOTPEeOYIOTh AOAATKOBOIO aHali3y
Ta OOCJIIAXKEHHS.

JlocninkeHHsIM TIpo0OJieM 3BiIbHEHHS Big KpUMiHaJabHOI BiAINOBiZAJILHOCTI Ta
CYMIiXXHUX IHCTUTYTIiB KpUMiHaJlbHOTO MNpaBa 3aliMalOThCs BIiTUM3HSIHI BYEHIi
O. ®. bantumes, KO. B. bBaynin, A. A. Bo3niok, M. €. I'purop'eBa, H. O. I'yropo-
Ba, O. O. XutHuii, B. O. HaBpouskuii, M. I. MeabHuk, O. B. Hagen, B. f. Tauiii,
I1. JI. ®pic, M. 1. XaBpoHIOK, II. B. Xpsnincekuii, C. C. duenko, A. M. SlmeHko Ta
iHmi. Po3rasimoM akTyaJlbHMX MUTaHb iHCTUTYTY 3BiJIbHEHHS Bigl KpUMiHalbHOI
BiIMMOBiAJILHOCTI TaKOX 3aiiMalThCs i pocilicbKi mocnigHuku, a came X. . Anik-
nepoB, JI. B. TonoBko, B. C. €ropos, B. O. €nxecoHcbkuii, A. B. Exnonbuena, H. O. Jlo-
nameHko, C. M. Cabanin, O. M. Tapb6araeB Ta iHIIi.

Jlesiki HoBean, BHeceHi o KpuMiHalbHOro Koaekcy YKpaiHU 3aKoHaMu YKpai—
Hu Biom 02.06.2011 p. Ta 15.11.2011 p., cTOCYyIOTHCSI IHCTUTYTY 3BiJIbHEHHS BiI
KpHMMiHaAbHOI BiANMOBiAAaJIbHOCTI Ta MOTPEOYIOTh MOMAJBIIOTO MOCHIAXKEHHS.

Mema i 3aeédanns docaioncenus. Y 3B'SI3KYy 3 NPUUAHSATTSAM 3aKOHIB YKpainu «IIpo
BHECEHHs1I 3MiH o 3akoHy YkKpaiHu «I[Ipo 3akoHomgaBuYe 3aCTOCYBaHHS aMHicTii» Ta
iHIIMX 3aKOHOZAaBYMX akKTiB Ykpainu» Bim 02.06.2011 p. Ne 3465-VI ta «IIpo BHe—
CeHHsI 3MiH OO0 JesIKUX 3aKOHOJaBUMX aKTiB YKpaiHM II0J0 rymaHizamii Bigmno—
BiaJIbHOCTI 3a MpaBOIIOpYLIEHHS y cepi rocnomapchbKoi AistabHoCcTi» Bim 15.11.2011 p.
oyJsio 3MiHeHO 3MicT cT. 44 KK YkpaiHu Ta neBHa 4yacTUHaA 3JI0OYMHIB y chepi rocro—
napchbKoi nissAbHOCTI Oyna AekKpuMiHalli3oBaHa, a AesKi caHKIIii cTtaTeil OyJu 3MiHEHI.
MeTolo cTaTTi € aHaJli3 BIJIMBY AeKpUMiHadi3alii Ta 3MiHEHHSI iHTEHCUBHOCTI MeHa-
nizauii Ha iHCTUTYT 3BUIBHEHHS Bil KpUMiHaJbHOI BilAMOBiZalIbHOCTI.

JI7s1 DOCSITHEHHSI IOCTaBJIEHOT METHU € HEeOOXiAHMM pPO3B'sSI3aHHSI TaKUX 3aBIaHb:

— JOCHigXEeHHSI HOBeJ BKa3aHWX 3aKOHIB Ta NMPOMNOHYBaHHSI MOJAaJIbIIIMX HA—
MPSIMKiB YIOCKOHAJIEHHSI iHCTUTYTY 3BiJIbHEHHS Bid KpUMiHaJbHOI BianosBigaab—
HOCTI;

— BUMBYEHHSI POCiIMCBHKOTO AOCBiAy MpO 3BiJIbHEHHS Bill KpUMiHaJabHOI BiAMmoBi—

NaJIbHOCTi 3a TMeBHi 310YMHU Yy chepi EeKOHOMIYHOT AisIIBHOCTI.

© B. B. 'ymeniok, 2012
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KpuminanbHuit komekc YkpaiHu (mani — KK VkpaiHu) mMae cBOiM 3aBIaHHSIM
nmpaBoBe 3a0e3IMeYeHHs] OXOPOHU MpaB i CBOOOA JIOJAUHU i rpoMaasiHMHA, BJIACHOCTI,
TPOMAJICBKOTO TOPSAKY Ta TPOMaAChKOi 0€3MeKU, TOBKIiIIS, KOHCTUTYLiAHOTO yCT-
poro YKpaiHM Big 3JJOYMHHUX IOCSTaHb, 3a0e3MeYeHHs MUpY i Oe3neKku JACTBa, a
TakKoxX 3arnob6iraHHs 3jouyuHaM [1, 4. 1 ct. 1 KK VYkpainu]. JocairHeHHsI BKa3aHUX
3aBlaHb, IK BU3HaueHo y 4. 2 ¢T. 1 KK YkpaiHu, MOXJIMUBO 3a paXyHOK IOKapaHHS,
AKe € TpaAuliiHUM KapaJlbHUM 3axoloM BriauBy. Came, Nnpu3Hadyalo4du MEeBHY Mipy
MoKapaHHS$, peaji3yeTbCss MNPUHLMUIT HEBIABOPOTHOCTI KpUMiHaJIbHOI BiAMoOBigaaib—
HocTi. Ane I1. B. XpsAniHCbKUN CIYLIHO 3ayBaXye€, IO B CydaCHUX yMOBaX 3aKOHO—
TBOPEHHSI Ta IPaBO3aCTOCYBAaHHS TMPUHIIMIT HEBiIBOPOTHOCTI KpUMiHaAJbHOI Biamo—
BilaJIbHOCTiI 3a3Ha€ panioHaJabHOI MoaepHizauii. Jlo MexaHi3My KpuUMiHaJbHO-TIpa—
BOBOI OXOpOHU (peryjloBaHHS) BCe 4YacTillle 3aJy4yaloThCs 3aXOJAM, 3aCHOBAHiI He Ha
MPpUMYCi, a Ha CTUMYJIOBaHHi, 3a0X0OY€HHI MO3UTUBHOT MOCTKPUMiHaAbHOI MOBEIiH—
Ku [2, 5]. IHCTUTYT 3BiJIbHEHHS Bil KpUMiHaJIbHOI BiAMOBifZaJIbHOCTI € OAHUM 3
TaKUX aJbTePHATUBHUX 3aXOMiB, CTUMYJIIOIOUYUX MO3UTUBHY MOCTKPUMiHAJIbHY TO—

BediHKY oco0OU, 11O BYMHMJIA 3JIOYUH.

TTOHSATTS 3BiABHEHHS Bil KpUMiHalbHOI BigmoBigmaibHOCTI YMHHUM KpumiHaib—
HUM KOAEKCOM YKpaiHuU He mepeabadyeHo, a naHo y n. 1 IlTocranoBu IlneHymy Bep—
xoBHoro Cyny Ykpainu «IIpo nmpakTuKy 3acCTOCYyBaHHS cyJlaMu YKpaiHU 3aKOHOJIaB-
CTBa MNpO 3BiJIbHEHHS O0COOMU Bid KpuMiHaabHOI BimmoBimaabHoOcTi» Ne 1 Bixg
23.12.2005 p. Tak, 3BiIbHEHHS Big KpUMiHaJIbHOI BiANMOBiAaJlbHOCTI — 1i€ BigMoBa
Iep>XXaBU Bil 3aCTOCYBaHHSI MIOJO0 OCOOM, KOTpa BYMHWJA 3JIOYMH, YCTAHOBJIICHUX
3aKOHOM OOMEXEHb IMEeBHUX MpaB i cBOOOJ LIJISIXOM 3aKPUTTS KpUMiHaAJIbHOI cripa—
BU, sIKe 3MiMiICHIOE cyd y Bumaakax, rnependadeHux KpumiHalbHUM KOJZEKCOM YK—
paiHu, y MoOpsaKy, BCTaHOBJIeHOMY KpuMiHaabHO-mpolieCyaJbHUM KOAEKCOM YK—
painu [3]. Bectu MOBY Mpo 3BiJIbHEHHS BiJ KpUMiHaJlbHOI BiANOBIiJaJIbHOCTI MOXHa
BUKJIIOUHO Ha CTadisgX, sSAKi MepeayoTh BCTYNy BUPOKY B 3aKOHHY cuay. Ilicias upo—
ro MOMEHTY MOBa MOXXE HTU BUKIJIIIOUHO MpPO 3BUIBHEHHS Bil HMokapaHHs abo Bin
ioro BimOyBaHHsI. 3aCTOCYBaHHSI iHCTUTYTY 3BiJIbHEHHS Bil KpUMiHaJbHOI BiIIOBi-
NaJIbHOCTiI HE € BU3BHAHHSAM (paKTy HEBUHHOCTI OCOOM Yy BUMHEHHI 3JIouuMHY. Bci Buau
3BiJIbHEHHSI Bil KpUMiHaJbHOI BiAMOBiZalbHOCTI € TPOSIBOM TYMaHHOCTI Jep>XaBU

1o ocobu, a He peabijiTyrounMu oO6CTaBMHAMM, SIKi CBiA4aTh MPO HEBUHHICTb OCOOU.

HopMmu mnpo 3BiJIbHEHHS Big KpuUMiHaJabHOI BiAINOBiAalbHOCTI NnependadyeHi He
TiJIbKU y BiamoBigHomy pos3aini IX 3aranbHoi yacTMHU (TaK 3BaHi 3arajbHi BUAU
3BiJIbHEHHs), a i y meBHUX HopMmaXx OcoO6iauBoi yacTuHU KpuUMiHAJIBHOro KoJIeKcy
Vkpainu (MoBa ijae mpo crieliajibHi BUAW 3BiJIbHEHHS Bil KpUMiHaJbHOI BilIoBi—
NaabHOCTI).

Tak, 3akoHoM YkpaiHu «I[Ipo 3akoHomaBue 3aCTOCYBaHH$S aMHICTii» Ta iHIIUX
3aKOHOOaBYUX akTiB Ykpainu» Bim 02.06.2011 p. Oyj1o BHeceHO 3MiHM g0 4. 1
cT. 44 KK, BigmoBigHO o0 SIKUX «0co0a, sKa BYMHUJIA 3JIOUYMH, 3BiJIBHSIETHCS Bia
KpUMiHalbHOI BiAMOBiZaJbHOCTI y BUIlaaKax, nepeadbayeHux uuM Komekcom» [1].
To6To Oyn0o BUKIIIOYEHO i3 BKa3daHOI HOPMM IOJOXEHHS, BiIMOBIiAHO A0 SIKOTroO
3BiJIbHEHHS BiJ KpUMiHaAbHOI BiIMOBiTaJIbHOCTI MOTJIO 3IiMiCHIOBATUCS Ha MmijcTaBi

3akKOHy NMpo aMHicTilo abo aKTa MOMUJYBaHHS. 3aKOHOaBYi 3MiHU, BHeCeHi 10 4. 1
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cT. 44 KK YkKpaiHu, Ha Hall NOTJISIA, € HiJTKOM OOIPYHTOBAHUMM 3 HACTYIMHUX TIPU—
yuH. [To-nepiie, 3BiJIbHEHHS Bil KpUMiHaJlbHOI BiliMOBiTaJbHOCTI MOXe 3ailiCHIOBaA—
TUCS JUIIEe Ha IiacTaBax, nependadyeHux B KpumiHaibHOMY KoJeKci YKpaiHM, BKa—
3iBKa 4. 1 cT. 44 Ha Te, IO MiJACTaBOI0 3BiIbHEHHS Bil KpUMiHaJbHOI BiAIoOBigalb—
HOCTIi € 3aKOH YKpaiHu Npo aMHicTiio abo akKT Inpo NOMUJYBaHHs, cynepedyusaa 4. 3
ct. 3 KK YkpaiHu, BiANOBiZHO 00 sIKOi 3JIOYMHHICTh AiSIHHSI, a TaKOX MOro ka—
paHicTh Ta iHIII KpUMiHaJIbHO-MPABOBiI HACJiIKM BHU3HAYaKOThCs TiJbKU LUM Ko—
nexkcom. [To-apyre, 3mict 4. 1 cT. 44 YKpaiHu, y 4aCTUHiI BU3HAYEHHS MOMIIYyBaH
Hsl B SIKOCTi MigcTaBu AJis 3BiJIbHEHHS Bil KpUMiHaJbHOI BiiMOBiTaJbHOCTIi, Cyrepe—
yuB 3Micty 4. 2 ct. 87 KK VYkpaiHu, B sAKili mependbadyeHo, 11O MOMUJIYBAHHS MOXE
OyTU 3AiiICHEHO WIJSIXOM 3aMiHUM 3aCyAXEHOMY MPU3HAYEHOro CyJOM IOKapaHHS Yy
BUJIi JOBiYHOTO I030aBJIeHHS BOJIi Ha M0O30aBJICHHS BOJIi HA CTPOK HE MEHIIe aBal—
LUSITU ITI'SSTU POKiB, TOOTO aKTOM ITOMUJIyBaHHSI 0co0a He 3BiJIbHSETHCS Bid KpuUMi—
HaJIbHOI BiAINOBiAAIbHOCTI, BiIOYBa€EThCs JUIlIE 3aMiHa OiJiblll CYyBOPOTro BUAY IOKa—

pPaHHSI Ha MEHII CYBOpUIA.

Cripg 3a3HaYUTHU, 11O 3 Yacy NPpUUHSITTSA YMHHOro KpuMiHaabHOTro Kojaekcy Ykpai—
HM HaMiTuiaacsl CTiliKa TeHAEeHLiss 10 30iJibIIeHHS KiJIbKOCTi HOPM MpO cIieliajlibHe
3BIJIBHEHHS BiJil KPUMiHaJbHOT BiAMOBiZaIbHOCTI, 11O CBiIYUTH MPO TE€, LIO 3aKOHOAA—
Bellb BBAaXXa€ 1€l iIHCTUTYT Ai€EBUM 3aXOJAO0M KPUMIiHaJIbHO-IIPABOBOTO BIUIMBY Ta MPO—
TUAIl 3T0OYMHHUM TpPOsIBAaM MEBHUX BUIB 3JI0YMHiIB. OcobiuBa yactuHa KpumiHaib—
HOro KoJeKcy YKpaiHu HapaxXOBYE€ OBaAlSITh NMPaBOBUX MPUIIUCIB TAKOro XxapakTepy.

CrieniaJJbLHUMM BUJAaMU 3BUJIbHEHHS Big KpuMiHaJlbHOI BiAINNOBiAAaJIbHOCTI € 3BiIb—
HEeHHs Ha migctaBiu. 2 ct. 111; 9. 2 cT. 114; 4. 3 cT. 175; 4. 4 cT. 212; 4. 4 cT. 2121;
4. 2 cT. 255: 4. 2 c1.258°, u. 4 cr. 2587 u. 6 cT. 260; u. 3 cT. 263; u. 4 ct. 289; u
4 ct. 307; 4. 4 ct. 309; u. 4 ct. 311; u. 5cT. 321; 4. 4 cT. 3211, 4. 5 cT. 3683; q. 5
CT. 3684; 9. 6 ct. 369 KK, u. 4 ct. 401 V¥Ykpainu [1]. Ha BigMiHy Bim iHCTUTYTYy
3BiJIbHEHHS BiJ KpUMiHaJIbHOT BiAMMOBiAaJAbHOCTI HA MiacTaBi HOpM 3arajbHOi YacTU—
Hu KK (poznin IX KK Ykpainu), HopmMu OcoOJIMBOT YaCTUHU IPO 3BiJILHEHHS OCi0O
Bil KpMMiHaJbHOI BiIMOBiZaJIbHOCTI MPU MO3UTUBHIU MOCTKPUMiHAJNIbHIN TOBemiHIIi
3aCTOCOBYIOThCS JIMIIE Y pa3i BUMHEHHSI OKPEeMUX 3JIOYUHIB. Y OijiblIocTi HOpM (3a
BUKJIIOYEHHSIM 4. 2 cT. 111; 4. 2 cT. 114, y IKUX BU3HaA4YEeHi cneliajJbHi BUIU T10OPO—
BiJIBHOT BiAMOBU Bil JOBEIEHHS LIUX 3JJOYUHIB J0 KiHILs) mepeabdadeHi cneuiaibHi
BUIU AiAOBOTO KasiTTS 3a YMOBU BUMHEHHS TEeBHUX Aili, nmependayeHUX y Biamosim—
Hux HopMax Ocob6auBoi yactTuHu KpumMmiHanbHOTro KoJaekcy YKpaiHU Mpo croeliajibHe
3BUJIbHEHHS Big KpuUMiHaabHOI BiAnmoBigaabHocTi. [Ipu o3HalioMaeHHi 3i 3micToM 4. 4
cT. 401 KK 3BepTae Ha yBary npaBoBa HETOYHICTh, a caMe BKa3iBKa Ha MOXJIMBICTh
3BiJIbHEHHS Big KpuUMiHalbHOI BiamoBimanbHOCTi Ha miacrtaBi ct. 44 KK VYkpainu.
Ockinbku cT. 44 KK € 3arajibHOI0O, HEOOXiAHO TepeadayuT MOXKJIUBICTH 3BiJIbHEHHS
Ha miacTtaBi cT. 45 (y 3B'SI3Ky i3 AilloBMM KasTTsAM). Take BHM3Ha4YeHHs, Ha Halll
norasa, oyae BimmoBigaTyu mo3ullii 3aKoHomaBlsl, oOpaHiii npu ¢opMyBaHHI Ginbioil
KiIbKOCTi crmeuiaJlbHUX BUAIB 3BiJIbHEHHS Bil KpUMiHaJbHOI BiMOBiTaJIbHOCTI.

Oco6JuBOI yBaru, 3 Halloi TOYKU 30py, MOTpeOye MOCHiIKEeHHsS HOpM 3aKOHY
VkpaiHu «IIpo BHeCEHHsI 3MiH 00 JNEsIKUX 3aKOHOJAaBYUX aKTiB YKpaiHU LI10J0 Iy—

MaHi3allii BiAMOBiAaJIbHOCTI 3a mMpaBoNOpYylLIeHH: y chepi rocrnoaapcbkKoi AisIIbHOCTI»
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Bim 15.11.2011 p., axkumMm OyJjia neKpuMiHajJi3zoBaHa 3HAaYHa YaCTUHA TOCHOAapCbKUX
3JI0OYMHIB Ta OyJ0 3MiHEHO caHKIii nmeBHUX HopMm po3ainy VII Ocob6iauBoi yacTUuHU
KpuMiHanbHOro Koaekcy YKpaiHu — «3J04UHU y chepi rocrnonapcbkKoi AisiIbHOCTI».

Cnin 3a3HayuTU, IO BKa3aHUN 3aKOH Oyjlo NMPUNUHSTO 3 METOI0 MOKpalleHHS
iHBeCTULIMHOTro KjiMaTy B YKpaiHi Ta HAanmOBHEHHS AepXOMWIXeTy YKpaiHu, ajie
HaJIXOJXEHHI0 iHBECTUILili MOBUHHA CIPUATU HE ACKpUMiHaJi3allisi, a HEMOXUTHICTh
nmpaB BJIACHOCTI iHBecTopa i npalolya cygoBa cucTema.

BinnmoBinHo no HopMm 3akoHy YkpaiHu Big 15.11.2011 p., mpouec rymaHizauii
BIiANMOBiZAJLHOCTI 3a TpaBOINOpYLIeHHs B cdepi rocnogapcbkoi AissAbHOCTI OyJio
3nailicHeHO y HacTynHux ¢opmax: 1) Oyjso mekpumiHaaizoBaHo 17 37104YMHIB, mepen-
6aueHux cT. cT. 201 (KoHTpabaHma ToBapiB), 202, 203, 207, 208, 214, 215, 217,
218, 220, 221, 223, 225, 226, 228, 234 KK, ski Oyiu mnepeBencHi OO CKJIagy
aAMiHIMpaBOINOpYIIeHb, 3a sIKi BCTAHOBJEHO AaIMiHiCTpaTUBHE CTATHEHHS Yy BUIi
wrpady (135", 162", 1622, 162°, 164", 164'%, 166", 166'%, 1717, 189° Kynam);
2) y KpumiHanbHO-TIpoLecyaJlbHOMY KOJEKcCi YKpaiHU 3aKpiljieHO mepeik cKJamiB
3JI0YUHIB y cdhepi rocnoaapchbKoi AisiIbHOCTI, MMPUTATHEHHS N0 BiAINOBiLaJbHOCTI 3a
AKi MOXJMBO BUKJIIYHO Ha migcTaBi ckapru mnotepninoro. I[lpu uboMy mopsiiok
MPUTATHEHHS 10 KPMMiHalbHOI BiAINNOBiAaJbHOCTI 3a CKaprow IMOTEpIIijioro Irepei—
Oavae, 1O BigmoBiIHAa KpUMiHajlbHaA cIlpaBa MiAjsrae MpUIMHEHHIO Yy pasi, SKIIO
NOTEePHivii MPUMUPUTHCSI 3 OOBMHYBAaYeHUWM 1O MOMEHTY BUIAJIEeHHs Cydy IO Ha-
pagyoi KiMHATU [Jisi TIOCTAHOBJEHHSI BUPOKY (CT. 2031, 219, 229, 231—2322 KK
Vkpainu); 3) 3MiHeHi caHKIil AeIKUX 3JIOYMHIB y cdepi rocrnogapcbKoi NisiTIbHOCTI,
HIJISIXOM TiABUIIEHHS po3Mipy mTpady y 6a30BUX cKjlagaX Ta 3aMiHU MO30aBJIEHHS
BoJii iTpadoMm y kBalipikoBaHUX cKagax 3JOUYMHIB, Hampukiaaa, cT. ct. 200, 2031,
2032, 204, 205, 206, n. 1 mpuwmitku no ct. 209, 2091, 212, 2121, 213, 216, 4. 2
cT. 219, 222 Towmo.

BkazaHuM 3akKOoHOM Oyjo BHeceHO 3MiHU no c¢T. 53 KK ¥YkpaiHu, BignmoBigHO 10
AKUX po3Mip mrTpady K BUAY MOoKapaHHS icTOoTHO 3pic. Tak, 3rigHo 3 4. 2 c¢T. 53
KK ¥Ykpainu, po3Mip mrpady BU3HAYAETHCSI CYAOM 3aJIeXKHO Bil TAXKOCTiI BUYMHE—
HOTO 3JIOYMHY Ta 3 ypaXyBaHHSIM MallHOBOTO CTaHY BUHHOTO B MeXaX Bill TPUIALSATU
HEOMOJAaTKOBYBAHUX MIHIMyMiB JHOXOIiB IrpOMaisiH OO M'SITACCIATUA TUCSY HeolomaT—
KOBYBaHUX MiHiIMYMiB JOXOAiB rpoMansiH, IKIO cTaTTAMU OCOOGJIMBOT YACTUHU LILO—
ro Koagekcy He mepeabdbadyeHo BUIIOTO po3Mipy mrTpady. 3a BUMHEHHS 3J0YUHY, 3a
AKUN TiepenbayeHe OCHOBHE IMOKapaHHS y BUII mitpady nmoHaa TpU TUCSAUYiI HEOMoO—
NaTKOBYBaAaHUX MiHiMyMiB JoXodiB rpomanasiH, po3Mip mrtpady, 0 NpU3HAYAETHCS
CyaOoM, HEe MOXe OyTU MEHIIMM 3a pOo3Mip MallHOBOI IIKOAM, 3aBIaHOI 3TOYMHOM,
260 OTPMMAaHOTO BHACJIiIOK BUYMHEHHS 3JI0YUHY MOXOAY, HE3aJeXHO Bill TPAHUYHOTO
po3Mipy mitpady, nependadyeHOro CaHKIi€o cTaTTi (CaHKI i€ YaCTUHU cTaTTi) Ocob—
auBoi yactuHu KK VYkpainu. Y pasi Hecruiatu mrtpady B po3Mipi MmoHaa TpU TUCSAUI
HEOIOoIaTKOBYBAaHUX MiHiIMyMiB HOXOdiB rpoMaasiH, NPU3HAYEHOIO $IK OCHOBHE II0—
KapaHHS$, Ta BiACYTHOCTI MmijgcTaB AJid PO3CTPOYKMU HOTrOo BUILJIIATU CYd 3aMiHIOE He-
CIJladeHy cyMy 1ITpady nmokapaHHSIM Yy BUIi 1M030aBJeHHS BOJIi i3 pO3paxyHKy OJUH
JIeHb Mo30aBJIEHHS BOJIi 3a BiCiM HEOIOJATKOBYBAaHUX MiHiMyMiB 1OXOIiB rpoMaasiH

y Mexax, BctaHoBieHux 4. 5 cr. 53 KK VYkpainu.
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JlocniguBUIM BKa3aHi 3MiHM, MU BBaXKaeMoO, 11O He CJIig Oyjo, mo-Tepiie, IeKpu-
MiHaai30ByBaTU TaKy BEJUKY KiJlbKiCTh 3J04YMHIB Yy cdepi rocnomapchbKiil Iisuib—
HOCTi, OCKiJIbKM 30€pira€eTbCcs MOXKJIUBICTh O€3KapHOTO BYMHEHHS pPi3HUX (iHaAaHCO—
BUX MaxiHalliil Ta 3J0BXHWBaHb y BKa3aHiil cdepi, a cyma mrpady K BUAY aaMiHi—
CTPAaTUBHOTIO CTSTHEHHs JJisI MEeBHOI KaTeropii oci®é, ssKi BUMHIOIOTH 1Ii NpaBOMoOpy—
LIEHHSI, HE € 3HAYHOlO; IOo-ApYyre, CyTTEBE 30iJIbLLIECHHS po3Mipy mTpady sIK BUAY
nmokapaHHsI OOMeXY€ HOro 3acTOCyBaHHS 10 THUX KaTeropii ocib, siKki He MawThb
MOXJIMBOCTi CIUIATUTU HEOOXiIHY CyMy, OTXE BIiJHOCHO HHUX, SK i paHilie, Oyue
3aCTOCOBYBATUCS MO30aBJIeHHS BOJIi; MO-TpPETE, 3BEpPTA€E HA yBary i BiACYTHiCTb Ipa—
HUYHOTO po3Mipy mitpady, skuit Heoo6xigHo Bu3HauuTu B cT. 53 KK YKkpaiHu, ockiib—
KM 1Tpad — Le €ETUHUI BUI MOKapaHHs, MaKCUMaJbHUUW PO3Mip SIKOTO HE BH3HA—
yaeTbcsd y 3aranpHiit yactunu KK YkpaiHu, a me, Ha Hall MOIJsa, NOPYIIYy€E obpa—
HUM 3aKOHOZABLEM MPUHIMII BU3HAYEHHSI MaKCHUMaJbHOI MeXi IMOKapaHHSI y HOp—
Max 3arajbHoOl yacTUHM KpuMiHaJIbHOTO KoJeKcy YKpaiHU TOIIO,

Posrnsgnaroum 3HadyeHHsT 3aKOoHY YKpaiHu «IIpo BHECEHHS 3MiH IO JNESIKUX 3aKO—
HOIABYMX aKTiB YKpaiHM 1IOJO rymaHi3zallii BiANMOBiTaJbHOCTI 3a MpaBOMOpPYLIEHHS
y cdepi rocnogapcbkoi gisiabHoOCcTi» Big 15.11.2011 p. aass iHCTUTYTY 3BiJIbHEHHS
Bigl KpuMiHajlbHOI BiIMOBiIaJILHOCTI CJil, Ha Hall TOrJsJ, BpaXOByBaTU JOCBIiA
pocCiiichKOro 3aKOHOIABLISI, SIKUI y JIeKiJibKa eTalliB NpOBOJUB ryMaHi3allilo KpuM—
iHanbHOT BiAMOBiAAJILHOCTI, ¥ TOMY 4YHucHi y cdepi rocnnogapcbhbkoi gistabHOCTi. On—
HUM 3 HaNpsIMKiB Takoi rymaHizanii 60yno momoBHeHHss PenepaibHUM 3aKOHOM PD
Bin 07.12.2011 p. rmaBu 11 3aranbHoi yacTUHU — <«OCBOOOXIEeHUE OT YyrOJOBHOU
OTBETCTBEHHOCTHU» CTaTTEIO 761 — OCBOOOXIEHHE OT YrOJOBHON OTBETCTBEHHOCTHU
Mo AejlaM O TPEeCTYMJeHUsIX B chepe 3KOHOMUUECKON aessTeJbHOCTU. TOOTO pociii—
CbKMI 3aKOHOIaBellb, 30epiralodm KpUMiHaJbHY BiANOBigaJIbHICTh 3a 3HA4YHY
KiJIbKICTh 3JIOYUHIB y chepi eKOHOMiIYHOI OisinbHOCTI, IependayuB MOXJIUBICTbH
3BiJIbBHEHHS Big KpHUMiHalbHOI BiAINOBiZaJbHOCTI y pa3i cnjaTu 30UTKiB, sKi Oyiu
HaHECEeHIi rpoMaAssHUHY, YCTaHOBiI abo mepxkaBi y pa3i BUMHEHHS 3JIOYMHIB, BUYEpI—
HUI TepelikK IKUX TaHO y CT. 761 KK Ykpainu. OkpiMm nboro, B raasi 22 OcobauBoi
yacTuHu KpuMiHanbHOro Koaekcy P® — «IlIpectymiaeHus B cpepe 39KOHOMUUECKOM
NEesITEJIbHOCTU» MepeadadyeHo YOTUPU ClielialbHUX BUAM 3BiJIbHEHHS BiJl KpUMiHalIb—
HOIT BiAINOBiZaJAbHOCTI, a caMe y II. 3 NMPUMITKM a0 cT. 178, y nmpumirui go ct. 184
KK P®, y n. 2 npumitku g0 ct. 198 KK P®, . 2 npumitku no ct. 199 KK P®D [4].

BucHoBku. TakuM 4YMHOM, JOCJIiAXEHHS HOBeJ], BHeceHUX A0 KpumiHaabHOTro
Komekcy YKpainu 3akoHamu Ykpainu Big 02.06.2011 p. Tta 15.11.2011 p., mo3Bo—
JIUJIO 3pOOUTU HACTYNMHiIi BUCHOBKU:

1. 3BinbHEHHs Bil KpUMiHaJbHOI BiANMOBiIAANIbHOCTI € HeKapaJlbHUM ajibTepHA—
TUBHUM iHCTUTYTOM KPUMIHAJIBbHOTO MpaBa, IKUA CTUMYJIOE MO3UTUBHY MOCTKPUMI-
HaJIbHY MOBENiHKY OCOOM, sSiIKa BUMHUJIA MEeBHU 3J104MH. BecTu MOBY npo 3BiJIbHEH—
Hsl Bil KpUMiHaJlbHOI BiIMOBiZaJlbHOCTI MOXHa BUKJIIOUHO Ha CTalisix, sIKi repegy—
IOTh BCTYNY BUPOKY B 3aKOHHY cuiy. [licjiss 1bOrO MOMEHTY MOBa MOXeE€ HTH BU—
KJIOYHO MNpO 3BiJIBHEHHS Big mokapaHHsI abo Bin ioro BinOyBaHHSI. 3acTOCYBaHHS
iHCTUTYTY 3BIJIBHEHHS BiJ KpUMiHaJIbHOI BiANMOBiAalbHOCTI HE € BU3HAHHAM (aKTy

HEBUMHHOCTI 0COOM y BUMHEHHIi 3J10uMHY. Bci Buam 3BiJIbHEHHS Big KpUMiHaJIbHOIT
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BiANMOBIAAIbHOCTI € IPOSIBOM T'YMaHHOCTI JiepXXaBu, a He peabijliTylouuMMU oOCTaBU—
HaMM, SIKi CBiluaTh NPO HEBUHHICTb OCOOMU.

2. 3miHu, BHeceHi B cT. 44 KK YkpaiHu 3akoHoMm YkKpaiHu «[Ipo BHECEHHS 3MiH
no 3akoHy YkpaiHu «I[Ipo 3akKoHOZaBYe€ 3aCTOCYBaHHS aMHIiCTii» Ta iHIIUX 3aKOHO—
maBuYux akTiB Ykpainu» Bim 02.06.2011 p., ciaigm BU3HATU OOLIIBHUMHU Ta OOIPYyH—
TOBAaHUMU.

3. docniguBiiu 3MiHU, BHeceHi 3akoHOM YKpaiHu Big 15.11.2011 p., HeoOXigHO
3a3HAa4YuTH, WO, IO-INeplie, He caig O0yao AeKpUMiHali30OBYBaTHU TaKy BEJIUKY
KiJIBKiCTh 3JIOUMHIB y cepi rocrnonapcbKoi IisiIbHOCTI, OCKiJIbKHU 30€pira€TbCcs MOX—
JUBICTh 0€3KapHOTO BUMHEHHS pidHUX (iHAHCOBUX MaxiHalliii Ta 3J0BXHUBaHb Yy
BKa3aHiil cdepi, a cyma mrtpady K BUAY aAMiHICTPAaTUBHOTO CTSTHEHHS OJIsl TIeB—
HOIT KaTeropii ocid, ssKi BUMHIOIOTH 1Ii MpaBOIMOPYLIEHHSI, HE € 3HAYHOI; MO-Apyre,
CYTTEBE 30iJblIeHHS pOo3Mipy iTpady sIK BUAY MOKapaHHsS OOMEXY€E HOro 3acTrocy—
BaHHS 10 THUX KaTeropiii ocid, siki He MalOTh MOXJIUBOCTI CIIJIATUTU HEOOXiAHY CyMYy,
OTXe BiIHOCHO HUX, SIK i paHile, Oyae 3aCTOCOBYBaTUCS TMO30aBJeHHS BOJIi; MO-Tpe—
T€E, 3BEPTAE HA yBary i BilCYTHICTh T'paHUUYHOTO po3Mipy mtpady, AKU HEOOXiTHO
Bu3HauuTu B cT. 53 KK VYkpaiHu, ocKinbku mrpad — 1Le €eIUHUMN BUA MOKapaHHS,
MaKCUMaJbHUW pO3Mip sIKOTO He BU3HadaeThcs y 3aranbHii yactuHu KK YkpaiHwu,
a e, Ha Halll MOTJIsIi, MOPYIIyeE OOpaHUI 3aKOHOMABIEM MPUHIWIT BU3HAYEHHS Mak—
cUMaJIbHOT MeXi IMmoKapaHHsI B HopMax 3arajabHoi yacTUHU KpHUMiHAJIbHOTO KOOAEKCY
VKpaiHu TOlIO.

4. T'ymaHi3allisg BiAmoBiiadbHOCTI 3a 3J104UHU Yy chepi rocnoaapchbKoi NisIAbBHOCTI
MOXJMBa 3a paXyHOK PO3ILIMPEHHS IiacTaB 3BiJIbHEHHS Bil KpUMiHaJbHOI BiIIOBi—
nanbHOCTi. [IpONOHY€ETHCSI BpaXyBaHHS MOMUTY POCiiChKOT0O 3aKOHOAABIIS.

BBaxxaeMo mepcneKTUBHUM MNOAaJdbIIU PO3BUTOK iIHCTUTYTY 3BiJIbHEHHS Bia
KpUMiHaJIbHOI BiMOBiMaJbHOCTiI, Y TOMY UYHCJi K HaNOpsIMOK TryMaHizalii Kpumi—

HaJIbHOI BIiAINOBiZaJIbHOCTI.
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BigmoBimanpHOCTi. — CrarTs.

VY crarTi nociinxeHo HoBenu, BHeceHi 1o KpuMiHanbHOTrOo Komekcy YKpaiHU, 3aKOHaMu YKpaiHu
Bin 02.06.2011 p. Ta Bim 15.11.2011 p., Ta ix 3HAYEeHHs IJIS MOJANBIIOTO YNOCKOHAJEHHSI iHCTUTYTY
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ITymenwx B. B. HoBeybl B 3aKOHOLATEJbHOM OIpeNEJIeHUN MHCTUTYTAa OCBOOGOXIEHUS OT YrojaoB-
HOW oTBeTcTBeHHOCTH. — CTaThs.

B craTbe ucciienoBaHbl HOBEJJIBI, BHECEHHbIe B YTOJOBHBIA KOLEKC YKpauHbI 3aKOHaMU YKpauHbI
or 02.06.2011 r. u or 15.11.2011 r., ¥ UX 3HaAYeHUE IJs NaJIbHEWLIEr0 YCOBEPIUIEHCTBOBAHUS HMHCTUTY—
Ta OCBOGOXIEHHsS] OT YrOJIOBHOW OTBETCTBEHHOCTH.
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Summary

Humeniuk V. V. Novels in the legislative definition of the Institute of exemption from criminal
liability. — Article.

Article is devoted the novel made to the Criminal Code of Ukraine by Laws of Ukraine from
02.06.2011, 15.11.2011, and their importance for the further improvement of the Institute of exemption
from criminal liability.

Keywords: exemption from criminal liability, decriminalization, penalization.
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KPUMIHAJIBbHA BIZITOBIJAJIBHICTDb 3A JOBEJEHHA
JJO CAMOTYBCTBABICTOPIIi BITYU3HSAHOTO IIPABA

Y nopeBOJIIOLINHOMY BiTYM3HSIHOMY 3aKOHOJABCTBI KapaHicThb caMoryocTBa BOep—
me OyJja BCTaHOBJIeHAa B 3akoHomaBuux akrtax I[lerpa I. YcraB BoiHcbhkuii Bim 30 Ge—
pe3Hst 1716 pokKy NpUIIMCYBaB KaTy TIITH TiJlOo CaMOryOls MO BYJIULSX 44 0003y, a
MOTiM BIiATATHYTU B «Oe3uecHe» Miclie i 3akomaTtu. 3aMax Ha caMOTyOCTBO Kapajcs
CMEpPTHOIO Kapoi. SKio ocoba MOKiHYMIA XUTTSI CaMOTyO0CTBOM B 6e3maM'sITCTBI,
XBOpPOOi YU «B MeEJaHXOJii», Tijlo caMory06lsl XoBaJiu 0e3 LIEPKOBHUX OOpsiAiB 4U B
«0cobNIuBOMY» (IMO3a KJIagoBUIeM) Miclli, aie He B «be3uecHOMY» Micui. [Ipu 3ama—
Xy Ha caMOry0CTBO 4yepe3 «MYKHU i po3dyapyBaHHSI» YU B «0Oe3maM'sSITCTBi Bil copo—
My» BMUHHOTO i3 COpOMOM BUTOHUJIU i3 monaky [1, 355].

Mopcbkuit YcraB Big 13 ciuHsa 1720 poKy KapaB CMEPTHOIO Kapokw 3a CIpolOy
caMoryocTBa i BUMaraB moBilleHHsI Tpyra camoryous. Ha BinmiHy Bin BoiHcbhkoro
VYcTaBy TyT OYB PO3IMIUPEHUN TMepenaik o6CTaBUH, 11O BUKJIKOYAIM BiAINOBiZalIbHICTh
3a 3aMax Ha camoryo6ctBo. He BBaxaBcs KpUMiHaJlbHO KapaHUM 3aMaxX Ha camMoryo—
CTBO, 3MiliCHEHE B «MYyKaX Big HeCTEpHMHHUX IOIAaTKiB», B «0e3maM'STCTBi», «B Ia—
PAYKOBUX» YU «MeJIaHXOJiYHUX» XBopobax [1, 358].

3Bin KpuMiHallbHUX 3aKOHiIB 1832 poky, mo BctynuB y aito 3 1 ciunsa 1835 poky
TaKoX IependayaB KapaHicTb caMorybcTBa i 3amaxy Ha camoryoctBo [1, 358].

JloBeneHHsSI 1O caMoOry0CcTBa Ta WLIJISIXU MOTrOo MomnepenXeHHs BUBYaIUM YKpaiHCbKi
HaykosBui: KO. B. Anekcangpos, B. O. 'nymkos, B. ®. Boiiuex, C. B. 2Kabokpuub-
kuit, M. Il. MenentreB, O. M. MoxosikoB, I'. d. Ilingrina, B. B. Cynuubkuii,
A. Il. Timenko, A. Il. Yynpikos, O. B. lanoBanos, C. I. flkoBeHnko, H. M. SApmuiun
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