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LEGALITY OF HUMAN RIGHTS
RESTRICTIONS ACCORDING TO THE
EUROPEAN CONVENTION ON HUMAN
RIGHTS DURING THE STATE OF
MARTIAL ON THE TERRITORY OF
UKRAINE

Limitation of human rights during martial law is
an important and relevant topic, especially in the context
of modern challenges facing Ukraine. Martial law, as a
special legal regime, is introduced in conditions of a
threat to national security, which requires the state to
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temporarily restrict certain rights and freedoms of

citizens to ensure stability and security.

According to the Constitution of Ukraine and the
Law "On the Legal Regime of Martial Law", restrictions
on rights and freedoms can be introduced only on the
basis of legislation. Article 64 of the Constitution states
that such restrictions must have clear time limits and
cannot refer to an exhaustive list of rights that are not
subject to restrictions, such as the right to life and the
prohibition of torture. This means that any actions of the
state regarding the restriction of rights must be
proportionate and meet the requirements of legality [1].

As previously mentioned, the restriction of human
rights during an armed conflict is a complex and
multifaceted topic that encompasses various aspects of
international humanitarian law and human rights. In the
context of the European Convention for the Protection of
Human Rights and Fundamental Freedoms (hereinafter
referred to as the ECHR), it is important to understand
how these norms interact in situations of war.

The ECHR contains the norm that in conditions of
war, state of emergency or other public danger, which is
capable of creating a threat to the life of the nation, any
High Contracting Party has the right to take measures
only within the limits of which the situation requires,
and if such measures will not conflict with other
obligations of this state under international law [2].

Based on the content of the ECHR, two forms of
restrictions can be defined: those contained in the
content of the article or arising from it (for example,
paragraph 3 of article 4 specifies that the prohibition of
compulsory labor will not apply to certain types of work
or service); and those that are clearly defined in a
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specific clause of the article enshrining a certain right or

freedom (for example, clause 2 of each of Articles 8-11
of the ECHR provides that state authorities in the
exercise of the rights and freedoms of a person, except
for cases where such interference stipulated by law and
1s necessary to preserve public order and in the interests
of public society) [3].

It is also worth adding that Articles 17 and 18 of
the ECHR also directly provide provisions on the issue
of human rights. Thus, Article 17 states that no provision
of this Convention may be interpreted as giving any
State, group or person the right to engage in any activity
or to take any action aimed at the abolition of any rights
and freedoms , recognized by this Convention, or to limit
them to a greater extent than is provided for in the
Convention. However, Article 18 of the ECHR specifies
that the restrictions allowed under this Convention
regarding the specified rights and freedoms shall not be
applied for any purpose other than those for which they
are established.

In the context of the ECHR, it is worth noting that
there are a number of rights and freedoms that are not
subject to restrictions during martial law. These include:
the right to life (Article 2), the right to dignity and the
prohibition of torture (Article 3), the prohibition of
punishment without law (nullum crimen), the prohibition
of slavery (Article 4) and the right not to be tried and
punished twice for the same and the same offense
(Clause 1 of Article 4 of Protocol No. 7), etc. These
provisions ensure that even in critical conditions, basic
human rights remain protected.

In addition, the norms of any legislation can be
supplemented by the judicial practice of the European
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Court of Human Rights (hereinafter referred to as the

ECtHR) and the practice of national courts, which is
provided for by the legislation of Ukraine in Part 1 of
Article 17 of the Law of Ukraine "On the
Implementation of Decisions and Application of the
Practice of the European Court of Human Rights of a
person" [4].

Regarding the precedent of such provisions,
Witzsch v. Germany is a vivid example. In this case, the
question arose about the legality of Holocaust denial.
The court expressed the opinion that the interests of
society in the issue of preventing the commission of
genocide and protecting the interests of victims from the
Nazi regime represent the majority in a democratic
society, rather than the interests of the complainant, who
claimed the right to express an opinion about the absence
of gas chambers [5].

Today, Ukraine faces the issue of limiting human
rights. The introduction of martial law affected all
spheres of life. The Constitution of Ukraine directly
defines a number of rights that, even during martial law,
cannot be limited. According to the state rights that are
not subject to restrictions during martial law include: the
right to dignity (Article 28), the right to freedom and
personal integrity (Article 29), the right to professional
legal assistance (Article 59), etc.

It is worth noting that the rights that are violated
most often in such conditions. In the conditions of war,
the most defenseless right is the human right to life.
However, next to them is the violation of the right to
dignity and inviolability, as a rule, it is: torture and
inhuman treatment, deportation, rape and a number of
other forms of violence. Also, the human right to health
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protection is not infrequently violated. This violation can

be divided into two categories: the task of physical harm
and the impossibility of access to medicine. Also, during
the war, the rights of such a category of population as
children are most often violated. After all, they can be
deprived of their parents, they can lose access to both
medicine and education, which is a violation of the
child's rights.

Limitation of human rights during an armed
conflict is a serious problem that requires a
comprehensive approach to ensure their maintenance.
Regardless of any existing norms, the reality of military
operations often supports the principle of protecting
human rights. Therefore, it is important to continue to
work on improving the mechanisms of protection and
ensuring liability for violations. Also, restrictions on
human rights during martial law in Ukraine are legal and
necessary to ensure national security. However, it is
important that these restrictions are temporary and
proportionate to the threat to the sufferer.
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