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SECURITY INTERESTS UNDER ENGLISH LAW, CIVIL CODE OF
UKRAINE AND DRAFT CIVIL CODE OF UKRAINE

The law of England and Wales has served as source of inspiration for various legal
systems. It has, arguably, affect Ukrainian private law law-making in the past. However,
in terms of legal regulation of security interests, it seems that the 2026 draft Civil Code
N14394 [1] does not move Ukrainian law towards the English model in any strong
institutional sense. Instead, it makes Ukrainian law more internally systematic and more
classically civilian. The current Civil Code [2] groups together a mixed list of devices
securing performance of obligations, including trust ownership. The draft separates
the general law of security interests from a narrower category of proprietary security
rights and, within that category, recognises only pledge and retention. English law,
by contrast, remains uncodified and device-based, with security interests structured
around the mortgage, fixed charge, floating charge, pledge, and lien rather than around
a single civil-code taxonomy.
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The first major difference is structural. Article 546 of the current Civil Code of
Ukraine provides that performance of an obligation may be secured by penalty,
suretyship, guarantee, pledge, retention, deposit, and trust ownership. The chapter
is therefore a mixed catalogue of personal and proprietary devices. By contrast, the
draft code reorganises the subject matter of law on security interests. Article 824 of the
draft lists the general methods of securing performance, including penalty, suretyship,
guarantee, deposit, depositary performance, assignment of a claim by way of security,
pledge, and retention; Article 552 then states separately that the proprietary security
rights include only pledge over movable or immovable things and retention of a thing.
This marks a deliberate separation between the law of obligations and the law of limited
real/property rights.

With regard to the pledge, the draft largely preserves the substantive core of the
current Code. The current Civil Code defines pledge as a right entitling the pledgee,
upon default, to obtain satisfaction from the pledged asset in priority to other creditors;
it permits security for a future claim; and it allows pledge to arise by contract, by law, or
by court decision. The Code treats mortgage (imoreka) as non-possessory pledge over
immovable property and a pawn (3akian) as possessory pledge over movable property.
The draft reproduces those core features in Articles 553 and 554, but it relocates them
into the chapter on proprietary security rights. The same pattern appears in the publicity
rules: the current Code requires notarisation and state registration where immovable
assets are involved, and it allows registration of movable pledges in the State Register
of Encumbrances over Movable Property; the separate Ukrainian statute on creditors’
claims and encumbrance registration makes registration central to priority in movable-
asset security.

English law deals with similar functions through a more fragmented architecture.
For land, the Law of Property Act 1925 [3] provides that a legal mortgage of land
may be created by a charge by deed expressed by way of legal mortgage, and the Land
Registration Act 2002 [4] provides that a registrable disposition does not operate at law
until it is completed by registration. English law therefore also treats publicity and form
as central, but it does so through separate statutory regimes for land and companies
rather than through a single codified law of security rights.

The most important functional divergence between the systems is the English
fixed/floating charge distinction. In National Westminster Bank plc v Spectrum Plus
Ltd [5], the House of Lords explained that under a fixed charge the charged assets are
appropriated to the debt in a way that gives the chargee effective control, whereas under
a floating charge the chargor remains free, until crystallisation, to deal with a circulating
fund of assets in the ordinary course of business. That distinction has major insolvency
consequences. Under the Companies Act 2006 [6], a registrable company charge that
is not duly registered is void against the liquidator, administrator, and creditors; under
the Insolvency Act 1986 [7], floating-charge realisations are subject to the prescribed
part for unsecured creditors, and certain floating charges may be invalid except to the
extent of new value. Neither the current Ukrainian Civil Code nor the draft appears
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to create a direct code-level equivalent of that floating-charge architecture. Instead,
Ukrainian law continues to rely on pledge, mortgage, retention, and the special law on
registered encumbrances.

Under Articles 594 to 597 of the current Civil Code, a creditor lawfully holding
a thing that must be transferred to the debtor may retain it until the debtor pays for
the thing or reimburses related expenses and losses, and the creditor’s claim is then
satisfied from the value of the retained thing under the rules governing sale of pledged
property. The draft goes further. Article 566 expressly states that retention is a limited
real right; it allows retention to secure other claims unless law or contract provides
otherwise; preserves the right even when a third party acquires rights after the thing
entered the retentor’s possession; excludes retention where adequate substitute security
or a deposit is provided; and denies reliance on the right to a bad-faith possessor. In
comparative terms, this makes the draft law of retention more openly proprietary and
more dogmatically precise than the current Code.

Trust ownership is the most notable point at which the current Civil Code departs
from a classical pledge-only model. Article 546 currently includes trust ownership
among the methods of securing performance, and Articles 597-1 to 597-9 regulate
trust ownership as a device securing obligations under a credit agreement, including
the creditor’s enforcement rights against the trust-owned asset. That is a title-based
security mechanism. In the draft Civil code trust ownership does not appear in
the chapters on proprietary security rights or on the general methods of securing
performance. Instead, Article 1272 places trust ownership in the chapter on property
management, under which a management agreement may certify the manager’s trust
ownership over property transferred into management. The better reading of the draft
is therefore that it removes trust ownership from the law of security and returns it to a
fiduciary-management setting.

The enforcement models also differ. The current Civil Code provides that foreclosure
on pledged property is generally taking place under court order unless otherwise
provided by contract or by law, and that the sale of pledged property is generally taking
place by public auction. The draft preserves the same baseline structure in Articles 562
and 563. English law, however, gives the mortgagee or chargee a statutory power of
sale when the mortgage money has become due, subject to the conditions in section
103 of the Law of Property Act 1925. HM Land Registry’s current practice guide on
transfers under a chargee’s power of sale reflects the practical centrality of that remedy.
Accordingly, even though both systems recognise consensual or statutory routes to
enforcement, English law remains more overtly transactional and remedial, while
Ukrainian law remains more code-structured and more dependent on the interaction
between the Civil Code and special statutes.

By way of conclusion, the current Civil Code of Ukraine is a hybrid model that
contains the traditional law of pledge and retention, but it also includes trust ownership
as a security interest. The draft new Civil Code is more conceptually disciplined - it
narrows down proprietary security rights to pledge and retention, strengthens the
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proprietary articulation of retention, and appears to remove trust ownership from the
law of security interests and restore it to the law of property management. English law
remains fundamentally different: it does not codify a unified law of security interests
and instead operates through a collection of functional devices, above all the mortgage
and the fixed/floating charge distinction.
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IIPUBATHO-IIPABOBI ACIIEKTU PEI'YTIOBAHHA
ICUXOTEPAITEBTUYHOI TIA/IbHOCTI B YKPATHI

AKTYa/IbHICTb JOCTi/PKeHHS NIPUBATHO-IIPABOBMX aCNEKTiB peryaoBaHHA IICUXO0-
TepaneBTUYHOI IiA/IbHOCTI B YKpaiHi 3yMOB/IeHAa KOMIITIEKCOM IPABOBUX, COL[ia/IbHIX
Ta IHCTUTYLIIHMX YMHHUKIB.

[To-nepie, npuitHATTA 3akoHy Ykpainn «IIpo cucreMy 0XOpOHM NCUXiYHOTO 3710-
poB’st B Ykpaini» Ne 4223-IX 3a104aTKyBao sSIKiCHO HOBY MOJI€/Ib IIPABOBOTO PETYIIIO-
BaHHA Y BiAIOBiHIN cepi, siKa 6e3IocepeHbO BIUIMBAE Ha LIMBIIbHO-TIPABOBI BilHO-
CMHM MDK HaJlaBa4aMy IIOC/IYT i nallieHTaMu. Briepie Ha 3aKOHOaBYOMY PiBHi cucTeM-
HO Bpery/IbOBaHO IINTaHH: IICUXOTePAIlil AK BUIY IIpodeciiiHoi AisanbHOCT, 1110 Gopmye
HOBUIT CETMEHT PMHKY IOC/TYT Ta HOTpeOye Ha/IeXKHOTO HAyKOBOT'O OCMMUC/IEHHSI.

ITo-gpyre, 3ampoBaKeHHsT 000B’A3K0BOI cepTudikaril ¢paxiBIiB 3MiHIOE Mifx0-
I [0 BM3HAYEHHsI IMPaBOCY(’€KTHOCTI yYAaCHUKIB L[UBIIbHIX MIPABOBITHOCKH Y il
cepi. Lle akryanisye mpobneMaTnKy AifICHOCTI IIPaBOYNHIB, YKIa[eHNUX i3 HecepTu-
¢ixoBaHMMM 0cOOaMI, a TAKOK BI3HAYEHHS CTAH/[APTIB HAJIOKHOTO BUKOHAHHS J10-
TOBipHMX 3000B’A3aHb.

75



