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YAFAH OJIEHA MHXAH/IIBHA

JT68i8CbKULL MOP208eAbHO-eKOHOMIUHULL YHigepcumem,
douenm Kagedpu YuiNbLHO20 Npasa ma npouecy,
KaHouoam ropuduHHUX HAYK, OOUEeHm

OCOBJIMBOCTI IIPUIHATTSA CHAAIIAHA
B YMOBAX BOEHHOTO CTAHY

BifAOBigHO 10 ITUBLILHOTO 3aKOHOAABCTBA VKpaiHU NOPSIA0K IPUHHATTS
CIIaJIIMHU 3aJIeKUTh, I10-IIepIlle, Bif TOr0 UM Ha MOMEHT BiIKPUTTS CIaj-
IIWHU CIIaZKOEMeIlb ITOCTIMHO IIPOKUBAaB pas3oM 3i criagkozaBieM. Heobxis-
HO 3BEpHYTH yBary, 10 caMe [0 yBary 6epeThcsl He Miclle peecTpallii pasoM
31 CITaIKOZABIIEM, a MICIle IIPOKUBAHHSA ITOCTiMHO. Tak, y 4. 3 cT. 1268 IluBi-
JILHOTO KofieKcy YKpainu Bif 16.01.2003 [1] (masi — [IK Vkpainu) nepen6aue-
HO, ITT0 CITIaZKOEMeIlb, SKHUU ITOCTIMHO IIP0’KUBAB Pa3oM i3 cagKoJaBIeM Ha
Yac BiJKPUTTA CIAAIIHMHU, BBa)KAae€ThCI TaKUM, 1[0 NPHUWHAB CIaAIIHHY,
SIKIII0 IIPOTSATOM CTPOKY, BCTaHOBJIEHOro crarTeto 1270 mporo Kopekcy, BiH
He 3agBUB IIpO BigMOBY Bin Hei. CrlagkoeMellb, SKHUM 6akae IPUHMHATH
CIIQAIUHY, ajJle Ha 4Yac BIJKPUTTS CHAJIIUHU He IIPO’KUBaB IIOCTIMHO
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i3 cIagKomaBIeM, Mae IIOfAaTH HOoTapiycy abo B CiIbCHKHX HaceJeHUX ITYHK-
Tax — YIIOBHOBa’KeHIM Ha Ile I10Ca/loBilt 0co6i BiIIOBIAHOTO OpraHy MicIieBo-
ro CaMOBpSAAyBaHHSA 3agBy IIp0 HOPUMHATTI cHaguHU (4.1 cT. 1269
IIK Vkpainm). Tak, O.€.KyxapeB 3asHauae, 10 3MicT cT. 1268, 1269
IIK VKpaiHU [103BOJII€ BUIIIATHA [Ba CIOCOOM IPUUHATTSA CIAAIIMHA —
baxTUUHUY i popManpbHUMN. PaKTUYHUY CII0CI6 — Ie MPUUHATTS CIaIIIUHU
6e3 cIeriabHOTO BOJIEBHUSIBJIEHHd. POpMaJbHUM CHOCI6 — IpUHAHATTS
CIIaJIIVHY [IIJIIXOM II0/laHHS HOTapiycy abo yIIoOBHOBaKeHiH Ha Iie 1ocafo-
Bil 0c00i BIJIIOBIAHOTO OpraHy MICIIEBOTO CaMOBPSIAYBaHHS BifIIOBiIHOL
3agBH [2, c. 319, 323]. [To-gpyre, 3agBY PO IPUMHATTS CHAJIIIMHI HEOOXITHO
IoJaBaTH 3a MicClieM BiIKpUTTA ClaAliuHU. OfHAK, Y BUILE IIPOIIUTOBAaHUX
HopMax IIK VkpaiHu IIpo Iie He 3rafyeThbcd. BogHouac y ped. 2 4. 1 cT. 1273
ITK VKpaiHu BCTaHOBJIEHO, 1110 3asgBa IIPO BiMOBY Bifl IIPUMHATTS CIIaALIU-
HU II0JA€ThCSI HOTapiycy abo B CLIbCHKHUX HaceJeHUX ITYHKTaX — YIIOBHOBA-
JKeHill Ha Iie I10CaZoBiil 0cobi BifIIOBIIHOIO OpraHy MicCIleBOIO CaMOBPSAY-
BaHHS 3a MiCIIeM BiKPUTTS CIIaAIMHA. Y MiATYHKTI 2.1. IyHKTY 2 raaBu 10
posziny II IlopsinKy BUMHEHHS HOTapiaJbHUX il HoTapiycaMu VKpaiHH, 1110
3aTBeppKeHe Haka3oM MiHicTepcTBa rocTullii Vkpainum Big 22.02.2012 [3]
Iepeg6adeHo, 10 CIIaJKOBa CIIpaBa 3aBOAMUTHLCS HOTapiycoM 3a MiciieM
BIOKpPUTTS CHAAIIMHU Ha ImificTaBi mojaHoi (a6o Takoi, II[0 HaJiMIIa MO-
IIITOX0) IIEpIIOI0 3asBU (IIOBiJOMJIEHHS, TeJleTpaMH) IIPO NPUMWHATTS CIaf-
IWHU. BifmmoBigHo nporioHyemo 4. 1 c¢T. 1269 IIK VKpalHu JOIIOBHUTH IIiciIsd
CJIiB «3asiBy IIPO IIPUUHATTA CHAJIIIUHW» CJI0BaMHU «3a MICIIEM BiIKpPHUTTS
CHafIuHU». | II0-TpeTe, 3aKOHOM BCTAHOBJIEHUU CTPOK [JI1 BUSIBJIEHHS
CITaIKOEMIIIB, SIKHUU CTAHOBUTH IIICTh MICAL]IB 3 Yacy BiAKPUTTS CIIaAIIUHHA.
To6To mepebir CTPOKY IIOUYHHAETHCI V AEHDb BIKPUTTS CHAIINHU. A TaKUM
JHEM, BIiOIIOBiAHO 10 4.2 cT. 1220 IIK VKpaiHy, € feHb cMepTi ocobu abo
[leHb, 3 IKOTO BOHA OTOJIOIIYETHCS IIOMEPJIOK0.

3 MeTOI0 3aXWCTy iHTepeciB CIIafIKOEMIIB, BiIKa300ep>KyBadiB, KpeIu-
TOpIB CIIaJKO/IaBIll B YMOBaX BOEHHOTO CTaHy IIpUMHATA IIocTaHOBa KabiHe-
Ty MiHicTpiB VKpaiHH «Jlesiki IIUTaHHS HOTapiaTy B yMOBaxX BOEHHOIO
cTaHy» Binm 28.02.2022 Ne 164 [4] Ta BHeceHi gomoBHeHHd Bif 11.03.2022 mo
IlopsifKy BUMHEHHS HOTapiaJbHUX [ill HOoTapiycaMu VKpaiHU, 3aTBepKe-
HOTO HakasoM MiHicTepcTBa rocturii Ykpainu Bix 22.02.2012, ITosoxeHHS
npo CrajgKoBHM peecTp 3aTBep/pKEeHOro Haka3oM MiHicTepcTBa IOCTHILIL
Vkpainu Bix 07.07.2011.

B yM0OBax BOEHHOTO CTaHy 3MiHHM BHeCEeHi [0 JBOX OCTaHHIX YMOB IIpH-
WHATTS CIIaIIMHY, a caMe: II0/JaHHS 3asIBU HOTapiycy 3a MicIieM BifKpUTTS
CIIaAIIMHU Ta IIepebiry CTPOKy [ NPHUWHATTA CcrHafinuHy. Tak, Imif-
OyHKT 2.1 iyHKTY 2 11aBU 10 posginy II IlopsagKy BUMHEHHS HOTapiaJbHUX
i HoTapiycamMu VYKpaiHM [OIIOBHEHO HOBHM a63alioM [ApPYyIHM Bifg
11.03.2022 Takoro 3MIiCT: B yMOBax BOEHHOIO ab0 HaA3BUYaHHOIO CTaHY
CIIa/IKOBa CIIpaBa 3aBOAUTHLCS 3a 3BEPHEHHSM 3asBHUKA OyAb-IKHUM HOTapi-
ycoM VKpaiHu, He3aJIe)KHO Biff MiCIId BiIKpUTTA cafIuHU. Ile 03Ha4ae, 1110
o 24 mrororo 2022 poKy 3asiBa HOTapiycy mojaBaJjiacs 3a MiclleM BiiKpUTTS
CIIafInuHA, TOOTO 3a OCTAHHIM MICIleM IIPO’KHBAHHA CIIaAKOAABIIL. SIKIIO
CIIaJKO/laBellb MaB [JeKiJibKa MiCllb IIPOKUBAaHHS, MICIleM BiIKpUTTS
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CIIaJIIIMHN BBa’KaeTbCs OCTaHHE MicIle peecTpariil cragkomasIid. ITicad
24 moToro 2022 poKy CIIafKoeMeIlb MOKe 3BepTaTUCS [0 OYIb-sIKOTO HOTapi-
ycy. Ile HopMma CcIIpIMOBaHa Ha 3aXMCT iHTepeciB CHafKOEMIIIB, CIIafKOAa-
BeIlb KX MaB OCTaHHE MiCIle IIPO’KMBAHHS Ha OKYyIIOBaHiM TepuTopii. Taki
CIIaZIKOEMIII MOKYTh 3BepTaTHCs /0 HOTapiyca 3a MicIieM CBOTO IIPO’KHBaH-
Hs abo IepebyBaHHS.

3rigHo 3 4. 3 mocraHoBu KabiHeTy MiHicTpiB VKpaiHu «/ledKi IUTaHHA
HOTapiaTy B yMOBaxX BOEHHOTO CTaHy» Bifm 28.02.2022 Ne 164 mepepbadeHo,
1[I0 Ha 4ac BOEHHOIO CTaHy Ilepebir CTPOKY A/ IPUHHATTS CIaJIINHU a0
BiZIMOBH Bif Il IPUMHATTA 3yIUHAETHCA. CBiZOLITBO IIPO IIPaBO Ha CIIAJIIH-
HY BUJAETHCS CIIAAKOEMIISIM IIC/sI 3aKiHYeHHSI CTPOKY [JIsI IIPUNMHSATTSI
cnaiuHU. Ile o3Hadae, 110 Miff Yac BOEHHOTO CTaHY CBIZIOIITBO IIPO IIPaBO
Ha CHaJIIMHY He BUJAEThCA. SIKINO CHafIiMHa BifKpuiacad 4O 24 JIIOTOTO
2022 pPOKy, TO CTPOK Il NPUUWHATTSA CHIaAIIMHU 3YIIUHSIETHCI 1 IIPOZOB-
SKATBCA MiC/I IPUIIMHEHHS BOEHHOTO CTaHy.

Takosk 1100 IPUHHATTS CHAJIIMHA B YMOBaX BOEHHOIO CTaHy /0 3aKO-
HOJIaBCTBa BHeCeHI TaKi JOIIOBHEeHHS:

— B YMOBax BOEHHOr0 ab0 HaJ[3BUUaMHOTO CTaHy 3a BiZICYTHOCTI OCTY-
ny fo CIafiIkoBOIO peecTpy HOTapiajJbHe II0CBiflUeHH: 3aIl0BiTy, BHECEHH:
3MiH /10 HBOTO Ta HOT0 CKaCyBaHHS 3[[iMCHIOITHCS 6€3 BUKOPUCTAHHS IIHOT0
peecTpy 3 IIOJaJbIIMM BHECEHHSM [0 HbOIO BIANOBIIHUX BifoMocTel
IIPOTATOM IT'SITH PO60YMX [JHIB 3 JHS BiZfTHOBJIEHHS TaKOTO JOCTYILY;

— B yMOBax BOEHHOI0O ab0 HaJ3BUYaMHOIO CTaHY 3a BiZICYTHOCTI JOCTY-
1y mo CIIafKoBOIO PeECTPy HOTapiyc 3aBOJUTH CIIAJKOBY CIIpaBy 6e3 BHKO-
PUCTaHHS IILOTO PEECTPy Ta IlepeBipse HasABHICTH 3aBefleHOI CIIafKOBOI
CIIpaBH, CIIaJIKOBOTO [TOTOBOPY, 3aIlOBITy HIPOTATOM II'STH POOGOYUX [HIB
3 JHs BiHOBJIEHHS TaKOIO JOCTYIy. SIKIIO 3a pes3yJbTaTaMU IlepeBipKHU
BioMocTel CIafIKOBOTO PeeCcTPy BCTAaHOBJIEHO HAsABHICTH paHillle 3aBefjeHO1
CIIaIKOBOI CIIpaBH, 3aBefieHa 6e3 BUKOpHUCTaHHs CIIaZKOBOTO PEECTPY CIIaj-
KOBa CIIpaBa IlepeflaeThCs [0 HOTapiyca, SKMM paHillle 3aBefleHO CIIafKOBY
CIIpaBy. SIKII0 HasBHICTH TakKOl CIIpaBH He BCTAaHOBJIEHO, 3[iMCHIOETHCS
peecTpariig criafKoBoi cripaBy B CIIaIKOBOMY PEECTPi;

— 3a00pOHSAETHCA BHAAYA CBILOITBA IIPO IIPaBO Ha CHAIIWHY Yy CIal-
KOBiM cmpaBi, 3aBefleHil 6e3 BukopucTaHHSI CIIaZKOBOTO PpEECTPY, [0
ii peecTparii y CrtaffKOBOMY peecTpi;

— B yMOBax BOEHHOIO ab0 HaJ3BUYaMHOIO CTaHY 3a BiZICYTHOCTI JOCTY-
1y 1o CnaJKoBOTO peeCTpPy peecTpariis BiloMOCTeH IIpo 3aIlOBiTH, 3MIHU [0
HHUX, CKaCyBaHH 3allOBITIB, 3aBefleHi CIIaJKOBi CIIpaBH, CIIa/IKOBi J0roBOpH,
3MIiHU [0 HUX, pO3ipBaHHS CIIQAKOBUX [OTOBOPIB, BUJaHi CBifoI[TBa IIPO
IIPaBO Ha CIIaALIMHY Ta iX Ay6JIiKaTH IIPOBOAUTHCS IIPOTATOM IT'SITH PO60UHX
[IHIB 3 JHS BifHOBJIEHHS TAKOTO JOCTYILY.
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NATURE OF “DISCRETION” CATEGORY IN PRIVATE LAW

One of the established modern patterns of legal regulation in Ukraine and
some European countries is its formalization. Formalization is an increase in
the importance of legal norms with relatively defined content in legislation
and as a result the expansion of the field of “discretion”. This allows
accommodating the needs and interests of subjects in the process of
implementing their rights more completely and precisely.

The analysis of current legislation allows us to specify that the word
“discretion” is most commonly found and used in private law. This is due to
the adoption of the Civil Code of Ukraine in which the legislator increased
opportunities for subjects of civil relations to determine their own sets of
behaviour and to regulate relations using dispositive norms.

In that regard, the Civil Code of Ukraine indicates that the word
“discretion” is used not only in articles that cover separate civil relations
(Article 708 of the Civil Code of Ukraine), but in articles that have general
significance: Article 12, part 1 of the Civil Code of Ukraine (a person shall
exercise its civil rights freely and at his/her own discretion); Article 20 of
the Civil Code of Ukraine (a person may exercise the right to protection at
his/her own discretion); Article 319, part 1 of the Civil Code of Ukraine (the
owner shall possess, use and dispose of his/her property at his/her own
discretion); Article 628, part 1 of Civil Code of Ukraine (provisions (items)
established at the discretion of the parties and agreed upon between them,
other provisions compulsory per the acts of civil legislation shall constitute
the content of an agreement); Article 271 of the Civil Code of Ukraine
(substance of personal non-property right shall constitute a possibility for
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