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0. ®. Crakyn

OCHOBHDBIE MOHATUSA UCXOJHOU MATEPUAJIbHO-TPABOBOM
CYBCTAHLUHUHU «CYd» U UX COOTHOLLUEHUE

Benyiiell 3Be3nolf cBouX cTpeMJ/eHUH cielyeT U3OuUpaTh
He 00pasbl (aHTa3MH, a SICHO MPOJAyMaHHbIE TOHSTHUS.

Apmyp Lloneneaysp

[Tousitue «cyneGHast BJaacTb», «cyneOHAs CHCTeMa», «CYIONPOU3BOM-
CTBO», «IPaBOCYyIHe» U NPYTHe, KOTOPble SIBISIOTCS CMEXHBIMU C HUMH
(«cynebHOe neno», «cynebHasi pakTHKa», «cynebHOe 3acenaHue», «cyneod-
HOe pelleHne», «CyfeOHBIH MpoLecc» U TOMy MOf06HOe), UMEIOT OIHY MCXOJ-
HYIO MaTepHaJbHO-MPaBOBYI0 CYOCTAHLHUIO — «Cyn». DOJBIIMHCTBO M3 3THUX
MOHSITHH SIBJSIETCS TPAIULMOHHBIMA OOBEKTAMH MCCJIEI0BAHUS IOPUIUUECKOH
HayKM ¥ HEOTHAEJNUMBIMH OT IOpUAMYECKOH mpakTUku. OIHAKO B OTEYECTBEH-
HOM 3aKOHOJATEJbCTBE HWHOTHA TPOU3BOJNBHO YNOTPEOJSIOTCS T€ WJIH HHbIE
Ha3BaHHble TMOHATHS, 6e3 Hajsexallero o6bsICHEHUS U ydeTa UX COOTHOILIIe-
HHS, YTO U OOYCJOBHJO MOCTAHOBKY aKTya/JbHOTO HAay4YHOTO 3aJaHUS —
HCC/Ie0BAaTh CTENMEHb UX COOTBETCTBHUS YCTOSIBIIEHCS TEPMHUHOJOTHH M KOP-
PEKTHOCTb MCITOJIb30BAHMUS.

HanomuuMm, uTo Kateropusi «cyi» UMeeT NaBHEE MPOUCXOXKIEHHE M acco-
LUHMpYyeTCsl ¢ MaTepHaJbHO-OPraHU3alMOHHBIM 00pa3oBaHUEeM, NpenHa3Ha-
YeHHBIM paspellaTb KOH(MJIUKTBl MeXIy 4JeHaMH OOLIMHBI B MEPUOJ IMepBo-
6biTHOrO cTposi. Co BpeMeH BO3HMKHOBEHMS] TOCYNapCTBa paclpocTpaHeH-
HBIM CTaJso OMpefessiTb CyA Kak OeCNpHUCTPACTHOTO MOCPeNHHKA B CIIOpe
MeXX1y NBYMsi 3auHTepecoBaHHbIMU Juiamu (M. 5. ®ownnukui, vHau. XX cT.)
[1, c¢. 7]; kKak cneunasbHbIH (0OBIYHO, TOCYNAPCTBEHHBIH) OpPraH, KOTOPBIH
YIOJHOMOUEH OCYIecTBAATh npaBocyaue (Hau. XXI cr.). Tak, B cT. 2 3ako-
Ha Ykpaunel «O cynoyCTpPOHCTBE M cTaTyce CymeH» 3amucaHo, UTO 3alaHue
Cyla 3akjiuaeTcsl B OCYIIECTBJEHHH MPaBOCYAUS HA MPUHLMIAX BEPXOBEH-
CTBa TpaBa, obecreyeHNH KaxKAOMY IpaBa Ha CIpaBeIJIUBBIH Cyd U yBaxe-
HHMe K IPYTUM MpaBaM MU cBo6ojiaM, TapaHTHpoBaHHbIM KoHcTHUTyuHMeH U 3a-
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KOHaMM YKpauHbl, a TakKXe MeXXIyHapOAHbIMHM [OroBOpaMH, cOrjacue Ha
006513aTeIbHOCTb KOTOPBIX TpenoctaBieHo BepxoBho#t Pamoit Ykpaunuswl [2].

[ToHsATHS W KaTeropuu, KOTOpble CO3AaHbl MPEeAbIAYLIMMH MOKOJEHUSIMH
YYeHbIX U MPaKTHKOB, HE OCTAIOTCs HendMeHHbIMM. OHH OOHOBJAIOTCSH, pas-
BHUBAIOTCsl, BOMpasi OMbIT OOLIECTBEHHOH KMU3HU. MIX MogepHM3aLusl SBJsET-
¢ 3akoHOMepHOH. TeopeTHueckue MOJNOXKEHHUS NPABOBENEHUs, BepHbIE AJS
OJHMX YCJIOBHH, MOTYT He MOAXOAUTb K APyruM. Kaxkmoe jierasbHoe MoHsITHE
(TO ecTb MOHSITHE, ONpeJeseHHOe B 3aKOHE) SIBJISETCS CTEpXKHEM, SAPOM
HOPMAaTHUBHO-IPABOBOr0 aKTa M [OJI)KHO OTBeuaTbhb IOPHUAMYECKH 3HAYUMOHU
NeHUCTBUTENBHOCTH, KOTOpash UM oToOpakaetcs. [IoHATHS MOTYT CTUMYJHPO-
BaTh HOBOE HayyHOe HCCJel0BaHMe, CJAYXKUTb €ro OTHPaBHOH TOUKOH, IO-
CKOJIBKY /ISl YUEHOTO OHO SIBJISIETCSl TJIABHBIM T'HOCEOJIOTHYECKUM HHCTPY-
MeHTOM. Ho MoCKO/bKY MOHATHS He SIBJSIOTCS ONpeae/siolMMI B IPaBOBOM
npouecce, UX HeJb3sl aOCOMIOTH3UPOBATh. BMecTe ¢ TeM Hesb3d U ynoTpeod-
JIATb UX MPOU3BOJbHO, 0€3 yuyeTa COOTHOLUEHHS APYr C APYTOM.

B Ykpanne nonaTus (Te, KOTOpble NMpeasaraiTcsl 0PUAMYECKOH HayKoH,
U Te, KOTOpble 3aKpemJsloTCS B 3aKOHOAATE/bHbIX aKTaxX, T.€ JIErMTHUMHbIE U
JierajbHble) COBEpPIIEHCTBYIOTCSl BMeCTe C COBEpLIeHCTBOBAHHUEM YKPaMHCKO-
ro fi3blka — LeJb 3TOr0 COBEPLIEHCTBOBAHUS 32KJ/I0YaeTcsl B M300peTeHHH
TOUHBIX BBbIPaKE€HUH /51 Mepenayd NOCTOBepHBIX (pakToB. BmecTe ¢ Tem
NpU3HAHUe IOPUANYECKON HAayKOH M MPaKTHUKOH LIeHHOCTH MOHSTHH HE MOXKeT
ABTOMATHYECKH YCTPAHUTb CXeMaTU3M (CTaTUYHOCTb) UX (DOPMYJIUPOBOK HJIH
MOMBITOK CKJAOHUTb HAay4YHYIO OOLIECTBEHHOCTb K BOCIPHUSITHIO JleraJbHbIX
NOHATUH 0e3 060CHOBaHUS LeJeCO00pPa3HOCTH UX BHeIPEHHs B HOPMAaTHBHO-
npaBoBy0 6asy.

HoBbIM JierafbHbIM MOHSITHEM, KOTOpPOe MMeeT OTHOLIeHHe K NPaBOBOU
c(hepe opraHM3alMU U AeATEJbHOCTH CYIOB YKpauHbI, IBASETCH «CYAiBHHL-
TBO»!, KOoTOpoe BBemeHo «KoHIemNIielo BLOCKOHaNeHHS CYHNiBHHULTBA I/
YTBEPIKEHHSI CIIPaBENJMBOr0 Cyoy B YKpaiHi BiIMOBIAHO MO €BPOMEHCHKHX
cranpaptiB» (omob6pena Ykaszom Ilpesumenta Ykpaunel ot 10 mas 2006
rona) [3]. Kak 3asBmeno B ctT. 1 nanno#t «KoHuemumun», «CymiBHULITBO» —
3TO «e[MHasl cucTeMa Cy[aeOHOro yCTPOHCTBAa U CyIONPOU3BOACTBA, KOTOpas
()yHKLUMOHUPYET Ha MPHUHLUIAX BEPXOBEHCTBA MpaBa B COOTBETCTBHU C €B-
ponelfCKUMM CTaHAApPTAMH W FapaHTUPyeT NMpaBO JUYHOCTH Ha CIpaBeJd-
BbId cyn». M3noxkeHue coaep:KaHUsS MOHSATHS «CYNiBHULTBO» BbI3bIBAET
HEKOTOpble COMHEHMSI B COIJIACOBAHHOCTH HM3JI0XKEHHSI €ro COCTaBHBIX 3Je-
MeHTOB. Bo-mepBbIX, CJI0BOCOYETAHHEM «edMHAasl CUCTeMa» (4epe3 KOTOpoe
onpenessieTcss CyAiBHUUTBO») O0ObeIUHSIOTCS B3aUMOCBSI3aHHbIE, HO Pa3HO-
YPOBHEBbIE SIBJEHUSI — CylneOHOe YCTPOHCTBO (OpraHus3auusi cyaeOHOH CH-
CTeMbl) U CYAONPOU3BOACTBO (AESATEJBHOCTb CYNOB MO PAacCMOTPEHHIO U
paspelleHuIo [es), a NpUBedeHHas nanee ppasza — «OYHKUMOHUPYET Ha
NpPUHLMUIAX BEPXOBEHCTBA NpPaBa B COOTBETCTBUM C €BPONEHCKUMH CTaHIAAp-
TaMM» — He MOXKeT OBbITh pacnpocTpaHeHa OAHOBPEMEHHO Ha cylaeOHoe
YCTPOUCTBO U CYIONPOU3BOACTBO, MOCKOJBKY, M0 CYLIECTBY, UMEET OTHOLIe-
HHe TOJIBKO K CYNONPOM3BOACTBY. B0O-BTOpBIX, caM TepMHUH «CYHiBHHULITBO»,



0. @. Cxakyn. OCHOBHbIE MOHATUS MaTePUaAJbHO-NPABOBON cyOCcTaHUMU «cya» 71

KOTOPBIH TPO3ByYasn B Ha3BaHWU «KoHUeNMUMU», HEZOCTATOUHO BBOAMUTCS B
TEKCT NAHHOTO NOKyMeHTa: B HECSITH pasfesax OH BCIIOMHUHAETCs TPH pasa
B HayaJsle MepBOTO pasaesa (B MepBOM U TpeTbeM ab3alax), a MoToM «ucye-
3aeT» U3 AoKyMeHTa. Kak mpaBuso, B «KoHUenuuu» MpUMEHSIOTCS YCTOSIB-
IIMecst, COTJIACOBAaHHBbIE MeX/y IOPUCTAMH Pa3HBIX TTOKOJEHHH, TePMUHBI —
«CyIOTIPOU3BOACTBO», «IIPABOCYAME», «CyHeOHBIH Opran», «cyneOHAs CHUCTe-
Ma» u apyrue. K ToMmy ke TepMHH «CyAiBHHLTBO», OTCYTCTBYIOLIMH B TOJ-
KOBBIX CJIOBapsIX COBPEMEHHOT0 YKPaWHCKOTrO si3blka [4], He MMeeT ajekBart-
HOTO TepeBOfa Ha WHOCTPAHHbIE S3bIKH.

CrnenoBaTe/ibHO, HOBBIH TepPMHH, Oyny4YM 3asiBJEHHBIM, HE TOJYYHJ HEOO-
XOIUMOTO PACKPBITHS W HCIOJb30BAaHHS B CAMOM IOKyMEHTE, YTO MOTJIO OBl
MPOJIOHTHPOBAThL €r0 BXOXKIEHHWE B 3aKOHOAATEJbHbIH W HayYHO-IOpUAHYEC-
Ku# 0o6opoT. Kpome Toro, nanHoe moHsiTHe, MO CYILECTBY, BBEIEHO BMECTO
MOHATHS «cynebHasi cucTeMa», B KOTOPOM TakXe, KaK 3To HabmopaeTcs B
MOHSITHH «CYHiBHULTBO», TPABOBEIbl BBHIAEJSIOT IBAa OCHOBHBIX KOMIIOHEHTa
— CYIOYCTPOHCTBO U CYHONPOU3BOACTBO [D, ¢. 703]. B cayyae jerutumanmn
U JIerajqu3audy MOHATHS «CYHiBHHLTBO», TO €CTb BOCIPUSTHS €ro CompyxKe-
CTBOM IOPHCTOB M 3aKOHOJATEJNEM, BO3HHKHET MOTPeOHOCTb B MEPECMOTpE
HOPMAaTHBHO-NIPaBOBOH 6a3bl HA MpeAMeT COracoBaHHsS MPUMEHsSIeMbIX B HeH
MOHATUH C KOPHEM <CYM».

JInst moaTBep:KAeHUs] KPUTHUECKOH MO3UIMH OTHOCHTENBbHO BBOAA B OTe-
YeCTBEHHYI0 CUCTEMY HOPMATHBHO-TIPABOBBIX aKTOB MOHATHS «CYAiBHHULITBOY,
00yCJIOBJIEHHOH HENOCTATOYHOH apryMeHTauuel 11es1ecoo0pa3HOCTH TaKOro
BBENIEHHUS U OTCYTCTBHEM HEOOXOAMMOH COrJIACOBAHHOCTH HOBOTO TOHSITHS C
OQHOKOPEHHBIMH MOHATHSMH, PACCMOTPUM OOHOBJEHHBIH 3aKOH YKpauHBbI
«O cynoycTpo#icTBe W cTaTyce Cyled», B YaCTHOCTH CT. 3 NAHHOTO 3akoHa
c HasBanueM «CyneOGHasi cuctemMa». B ykasaHHOH cTaTbe 3aKperseHo, YTO
cynebHy0 cUCTeMy YKpPauHBI COCTABJSAIOT CyAbl 0OlIeH IOpUCIUKLUMU (06pa-
3YIOT €IUHYI0O CHCTEMY CYIOB) U CYI KOHCTHUTyLHOHHOH topucaukuuu (Kown-
cTuTyuroHHbl Cyn YKpauHBl); OTMEUEHO, 4TO cynebHass cucTeMa oOecreyu-
BaeT MOCTYMHOCTb MPaBOCYIUs /IS KaXKIOTO JHLA B MOPSIKE, YCTAHOBJIEH-
HoM KoHcTUTylMel M 3akoHAMH YKpauHbl. B naHHOM 3akoHe (a OH BBILLIEN
nocJe paccMaTpuBaeMoro ykasa I[lpe3unenTa) He ymoMHHAeTCs TEPMHH «Cy-
HNiBHULTBO», a PAaCKPbITHE CTPYKTYPbl CyneOHOH CHUCTEMBI, KaK BHAMUM, He
COBMANAaeT C MPHUBEAEHHBIM €€ TOJKOBAaHHEM MpPaBOBENAMH, KOTOPbIE IOJ
Cyne6HOH CHCTEMOH TOHMMAIOT CYIOYCTPOHCTBO U CYIOMPOH3BOACTBO.

UTto Kacaercsi MOHATHS «CyHOYyCTPOHCTBO» B yINOMSIHYTOM 3aKOHe YKpa-
WHBl (BUMTaeMcs B Ha3BaHHe 3akoHa — «O CcymoycTpoHCTBe U cTaTtyce
cynei»), TO OHO OTCYTCTBYeT U TOJbKO M3 NpeamMOyJibl JaHHOTO 3aKOHA
MOXKHO CHI€JIaTh BBIBOJA O TOM, YTO TOJ CYHLOYCTPOHCTBOM MOHMMAETCs «Opra-
HU3aUusl cyfeOHOH BsacTH». BBIXOOUT, YTO MeXOy COneprKaHHEM TMOHATHH
«cynebHasi CHCTEMa» M «CyNOyCTPOHCTBO» 3aKOHOAATEJb HE yCMaTpPHUBAeT
pa3HUIbl, TOTA KaK HayuHble paOOTHHUKH (BO BCSIKOM cJjydae, OOJBILIMHCTBO
U3 HHUX) ee (PUKCHPYIOT, CUMTas CyneOHYI0 CHUCTEMy ILIHpe Mo oO6beMy, yeM
CYLOYyCTPOHUCTBO.



72 Haykogi npaui HY OIOA

CrnenyeT y4ecTb, 4YTO METOJ CHCTEMHOTO aHA/IM3a, KOTOPBIH NMPUMEHSeTCs
NpY MO3HAHUU JIOOBIX CHCTEM, COCTOUT M3 IBYX KOMIIOHEHTOB — CHCTEMHO-
CTPYKTYPHOTO M CHCTEMHO-(D)YHKLHMOHAJbHOTO aHanau3da. Ecau cucTeMHO-
CTPYKTYpHBIH aHanu3 HMeeT OOLIMH OCTAHOBOYHBIH XxapakTep (B HalleMm
c/lydyae — OrpaHMYMBaeTCsl MepeyHeM CYIO0B) U He MOXKeT CaMOCTOSITEeJIbHO
oOecrieunTh MOHUMaHHe OCOOEHHOCTeH CHCTeMHBIX 00pa3oBaHUH M COCTOS-
HHUH, TO CHCTEMHO-(DYHKLMOHA/JbHBIH MeTOJ HalpaBJ/eH Ha BbISIBI€HHE 3aKO-
HOMEpPHOCTeH pa3BUTHS CYNeOHOH CUCTEMBI, €€ 3JeMEeHTOB B UX KOHKPETHBIX
nedcteuax. Mcxonsa u3 Takoro NMoHMMaHHUS CUCTEMHOIO aHa/iu3a, NPaBOBebl
HaxonaTcs OJMKe K HCTHHe, KOrla HasblBAalOT B CTPYKType CyaeOHOH cHuc-
TeMBbl /IBa 3JeMeHTa (CynoyCcTPOHCTBO M CynonpousBoAcTBo). [lostomy ecthb
CMBICJI B TOM, 4TOOBI 3aKOHOZATe/b B 3TOM BOMNPOCE K HHUM MpHUCJyLIaJCH.
Torna BHOBb BBeleHHOe MOHSITHE «CYIiBHULTBO», pacKpbIBalollleecs yepes
Ty e CTPYKTypPy, UTO U yCTOsIBLUeeCs MOHSITHe «cyneOHas cucTema», cTa-
HEeT H3JIHILIHUM.

[loHsAATHE «CynONpOH3BOACTBO», B OTJAMYME OT PACCMOTPEHHOTO «CYMHiB-
HHULITBO», He HYKIaJ0Ch B TAKOM BHHMAHWU B PACKPBITHM €ro COAeprKaHHs
B yKa3aHHOH «KoHLenuuu», nNocKoJbKy TEPMHUH «CyNONPOU3BOACTBO» NaBHO
UCIOJIb3YeTCs B COOTBETCTBYIOILMX OTeYeCTBEHHBIX KOAeKCaX, I0pUINYeCKON
Hayke ¥ mpakTtuke. B m. 3 c. 124 KoHCTUTyuMH YKpauwHBI 3TO MOHATHE
BbIPa’KEHO Yepe3 IMepeueHb CyIOB, KOTOpble ero ocylecTBasor: «Cyponpo-
M3BOACTBO ocyiuecTBiasercss KoncturyunonueiMm CynoM YKpauHbl U Cynamu
oOLIedl IOPUCAMKLHHN». DTOT Ke TEeKCT MoBTOopsieTcs B M. 3 B. | 3akoHa
Yxpaunsl «O cynoycTtpoiictBe U cratyce cyneit». B m. 3 cr. 2 Konekca
aIMHUHUCTPATUBHOIO CyIONPOU3BOACTBA YKpauHbl B cOOTBeTCTBUHU ¢ KoHcTH-
Tyuued YKpauHbl aAMHHHCTPATHBHOE CYIONPOU3BOACTBO TOJKYeTCs Kak
JeSTeJbHOCTb COOTBETCTBYIOLIMX CYNOB MO PACCMOTPEHHUIO U peLIeHHUI0 af-
MHUHHUCTPATHUBHBIX [I&J1 B ONpeIeseHHOM 3aKOHOM Mopsiake [6].

OnHako BO MHOTHX HayuyHBIX MyOJHKALMSX MPaBOBENOB CYLOMPOU3BOM-
CTBO OIpelessieTcs MOo-pa3HOMYy: MpoleccyanbHas (opMa OCYLIeCTBIEHUS
NpaBOCYIHS; YCTAaHOBJEHHBIH 3aKOHOM IMOPSAOK PAacCMOTPEHHUS U paspelle-
HUS JeJ CylaMH; NpaBoBas ¢opma peannsauud cyaeOHOH BJACTH, crieludu-
yeckasi (popma rocyJapCTBEHHOH NesATeJbHOCTH U ToMy nonobHoe. Kak Bu-
JIUM, TIOHSITHe «CYIOTPOU3BOACTBO» B OCHOBHOM pa3bsCHSIETCS yepes3 MOHS-
TUS1 «cyneOHasi BJIacTb», «IpaBoCyaue», «cynebHoe nesno». Kaxnoe u3 HUX
OTBeyYaeT TEOPeTHYEeCKOMY M 3MIUPHUYECKOMY YPOBHSIM MO3HAHHUS, OAHAKO
ynotpebJ/jeHHe UX B TEKCTe 3aBHUCHUT OT MpeaMeTa, pakypca (KOHLEMLHH)
UCCJIeIOBAHUS, €ro llesHd, 3a1ad, MeTono/N0ruu. K3noxxeHne noHaTHH B 3aKo-
HOJATeJ/bHBIX aKTax OOyCJIOBJAMBAeTCsl Ha3BaHUEM aKTa (BHUOOM), €r0 KOH-
LeNuueH; 1e/blo, KOTOPYIO Mpec/enoBan 3aKoOHOAATe b, 3aKOHOAATeJbHON
TEeXHUKOH ¥ ToMy nono6Hoe. [ToaTomy MoHATHS, HCIIONb3yeMble B HOPMAaTHUB-
HO-NIPaBOBBIX aKTaX, HYy>KIAIOTCS B COrJIAaCOBAHHOCTH, OCOOEHHO KOrjaa OJHO
MIOHSATHE OIpeJessieTcs yepe3 Apyroe.

Omnpenenenns MoHATHA «cyneOHas BJacTb» HET HH B OQHOM H3 3aKOHO-
JaTeJbHBIX aKTOB, a caM TepMHUH yrnoTpebseH B cT.cT. 6, 37 Koncturyuuu
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Ykpaunsl (ogHako He ynomsHyT B pasnpene XVIII «IIpaBocynue»). upe 3to
MOHSATHE TpPeACTaBJeHO B 3aKOHe O CyNOYCTPOHCTBE M CTaTyce Cyuaeh
(ct.cT. 1, 16, 54, 55, 113, 140, 141), rome ero paccMOTpeHHe HAUYHHAETCS
MyTeM aresJHpoBaHus K 3adukcupoBaHHOMY B cT. 6 KoHceTutyunu YKpaussl
pasziesieHusl TOCyLapCTBEHHOH BJACTH HA 3aKOHOAATEJbHYIO, UCIOJHHUTE/b-
Hyl0 U cyne6Hy0. B wacTHocTH, B naHHOM 3akoHe TOBOPHUTCS, UYTO B COOT-
BETCTBUU C KOHCTUTYLHMOHHBIMM NPUHLMUIAMHU pasleseHusl BaacTH cyneOHas
BJIACTb OCYILECTBJSETCS HE3aBUCUMBIMU M OeCHpPHUCTPACTHBIMU CYLaMH; ee
peasn30oBBIBAIOT MPO(eCcCHOHANbHbIE CYAbH U, B OMNpeHeseHHbIX 3aKOHOM
c/Jydasix, HapoJIHble 3acefaTesil M IMPUCSKHbIE MyTeM OCYLIeCTBJEHHUS Mpa-
BOCYIHUSl B paMKaxX COOTBETCTBYIOLIUX CyAeOHBbIX MPOLEyp.

M3BecTHO, 4TO B HOPMATUBHO-IPABOBOH MaTepHUU HeT YETKUX TpeOOBaHUU
K TOJIKOBAHHIO MOHSATHH 3aKoHoZaTeseM (OHO OCYLIeCTBJsSeTCS B (dopme
ne(UHUIMN, ONMUCAHUKA U T. M.). MBI He NpeyBeJqUUHBAEM POJb AeDUHULUH
B NPaBOBOM Ipoliecce. BmecTe ¢ TeM neuHULMS cyneOHOH BJaacTH B COOT-
BETCTBYIOLIMX 3aKOHaX, KoTopas Obl coxep:xkana oOLIUMe U CYLIeCTBEHHbIE
NpPU3HAKH, HEOOXONUMblEe U JOCTATOUHblE [/l €e OTJIWYUSl OT APYTUX IOHS-
THH, cMorya Obl BHECTH SICHOCTb B COOTHOLIEHHE MEXKIy CMeXXHBIMH OJHO-
KOPHEBBIMHM TOHATUAMU (cyneOHasi cucTeMa, CyIONpPOH3BOACTBO, MPaBOCY-
J1e, CyLOyCTPOHCTBO U Ap.).

N3 comeprkaHus BblllleyKa3aHHbIX cTaTedl 3akoHa «O cymoycTpoicTBe U
cTaTyce Cydel» MOXKHO CHeJaTh BBIBOJ, YTO 3aKOHOAATe/Jb pacCMaTpPUBAET
CcyneOHYIO BJACTb yepe3 ee MHCTUTYLHOHAIbHO-CyOBEKTHBIH COCTaB (OpraHu-
3allHOHHO-CTPYKTYpPHOE CTPO€HMe), OTOJABHUrasi Ha BTOPOH MJaH <«BJaCT-
HOCTb» CyneOHOH BJACTH Kak OTPac/JH TFOCyIapCTBEHHOH BJACTH, CYLIHOC-
ThIO KOTOPOH §IBJISIIOTCS TaK Ha3blBaeMble CyneOHO-BJACTHBbIE MPaBOOTHOLIeE-
HUSl (MHaue — TIPpaBOCYAHbIE BJACTEOTHOLIeHUs1). Mexay TeM CJ0BO
«BJacth» (saT. potentia, manus; aHra. power) sBJASETCS KOHCTHUTYTHBHBIM
(BemyliMM) 3J1eMEHTOM H 03HauaeT CIOCOOHOCTh (CBOHCTBO) CyneOHBIX OpTa-
HOB B Ipefe/ax CBOUX MOJHOMOUYMH yepe3 CyneOHO-BJACTHble CleLHaIu3u-
pPOBaHHbIE NMPABOOTHOLIEHUS! BJAUATH Ha CBOOOAY, CO3HAHHWeE, MOBEIEeHUe U
NesTeJbHOCTb 4eJjioBeKa (/ofeid) B HHTepecax oOllecTBa, rocyaapcTBa U B
UHTepecax JHL, NpaBO KOTOPbIX HapylleHO. MOXKHO NpeanoKUTb TaKoH
BapHUaHT Ne(UHULMHU «cyneOHasl BJACTb»: 3TO He3aBUCUMasl OTpac/b (BETBb)
roCyapCTBeHHOH BJAaCTH, KOTOopas o0OsafaeT HUCKJUUTEJbHBIM MPaBOM U
CIOCOOHOCTBIO OCYILEeCTBJSATh MPaBOCyAHMe, MPUHMMATb MOTHBUPOBAHHBIE
pelleHUs] B paMKaX IOpPUAMYECKHX HOPM B IpoLecce CYyIONpPOU3BOACTBA U
JIOBOJUTb TMPHUHSATHIE pelIeHUs] A0 HUCIOJHEHHUS.

Henb3a nmonmep:xaTh npensaraeMble NpaBoBedaMM OINpefeseHHs CYLIHOC-
TH CyneOHOH BJIACTH UCKJIIOUUTEJBHO MyTeM Nepeuuc/aeHus (Gopm ee ocylile-
CTBJIeHHUS. BrI3bIBaeT 3aMeuaHue Hepeakoe UFHOPUPOBaHWe TOro (pakTa, 4To
UCTOYHUKOM CyneOHOH BJACTH, KaK U TOCYAapCTBEHHOH BJIACTH, SIBJSETCS
Hapon, obllecTBO, B Mpejienax KOTOPOro BO3HHUKAIOT U Pa3BUBAIOTCH Cynel-
HO-BJIaCTHBIE OTHOLIeHUsl. Hapon nmeserupyer cynam (cyabsiM) CBOH pecypc,
HEOOXOAMMBIH AJ1S1 OCYLIECTBJEHHUS lleleHanpaBJ/eHHbIX CyneOHbIX NeHCTBUH.
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OruyXneHHasi OT Hapopa, cyaeOHas BJAacCTb MpeBpallaetcss B (opmMannso-
BAHHYIO «CyHeOHYI MalIUHY>.

[Tockoabky cybbekTamMu (HOCHTEeNsIMH) CyneOHOU BJACTH SIBJSIOTCS HC-
KJIOYUTEJNbHO cylneOHble OpTaHbl, KOTOPBIMU OMpefessieTcss cyneOHOe yCT-
poiicTBo rocynapctBa, KoHCTUTYLMS KaxKI0# U3 CTpaH MUpa (JHULIb HECKOJb-
KO TOCYJapCTB He MMeIT KOHCTHUTYLHM) MepedyucsasieT CUCTeMY CyneOHBbIX
OpraHoB, NeHUCTBYIOLIMX Ha ee TeppUTOPUHU. [Ipu 3TOM B KOHCTHUTYUMAX OM-
HUX CTpaH TaKOH MepeueHb CONEPKHUTCS B pasmesax non HazBaHueM «Cyneb-
Hasi BJaacTb» (Hampumep, pasmgen VII Koncrturyuun Asepbaiimkanckoil Pec-
ny6/uKu?), a B Apyrux — Moj HasBauueM «[IpaBocynue» (Hampumep, pasmed
XVIII Koneruryunu Ykpauusl). B m. 1 c1. 125 Koneruryuuu Aszepbaiimxan-
ckoi PecnyO/siMKH KOHCTaTHpYeTCsl, YTO CYyAeOHYI0 BJACTb «OCYLIECTBJASIOT
C TIOMOLIBIO MPAaBOCYAUS TOJNBKO cyabl», a B M. Il ormeuaercsa: «Cydebuyro
saacmeo (BeiiesneHo mMHon. — O. C.) ocymectBasioT Koncturyunonusii Cyn
Aszepbanimxkanckoir Pecnybsuku, Bepxosubiii Cyn Asepbaiimkanckoit Pec-
ny6aukd, dxoHomunueckuit Cyn Asepbaiimkanckoi PecnyO.uku, oblive u
crielMaau3upoBanHbie cynbl Asepbaimkanckoin Pecnybauku» [7]. B Konctu-
TYUMH YKpauHbl HaOJ0faeM HeCKOJbKO Apyroe pasmelleHue noHsatuid. [loc-
Jie TIpOBO3TJIalleHusi B mepBoM ab3aie cT. 124 mosoxenus «IIpaBocynue B
YKpauHe OCYIIeCTBJ/SIETCS HCK/IIOUYUTENbHO CyIaMHU», B TpeTbeM ab3ale
J@QHHOH CTaTbH, KaK y»Ke BCIIOMMHAJOCh, NAeTCsl NMepedyeHb CHCTEMbI CYAOB,
OTTaJKUBAsICh OT CJOB «CYIONPOU3BOACTBO OCYyLlecTBJseTCcs». To ecTh B
oTnnuue oT asepOaimKaHckod KOHCTUTYLHMH, Iie OTMeUeHO, 4TO CyaeOHYI0
BJIACTb peasU30BbIBAET MepeyHucaeHHasl CHCTeMa CylnoB, B yKpauHCKoi Kon-
CTUTYLHH B TAKOM XK€ KOHTEKCTe TOBOPUTCS He O CcyldeOHOH BJaCTH, a O
cynonpousBoactBe. A B 3akoHe «O cynoycTpOHCTBe W CTaTyce Cymed» TOT
’Ke (COKpalleHHBbIH) MepeyeHb CUCTEMbl CYIOB IOAAH Kak yepe3 IOHSTHE
«CYLONpPOU3BOIACTBO», TaK M yepe3 MOHATHe «cyneOHas CHCTeMa», TOJNbKO B
OJTHOM MYHKTE CTaTbU YNOTpeOJeH TIJaroj «oCyllecTBJseTcs» (CydoNnponus-
BOJCTBO), @ B IPYTOM — <COCTaBJSIOT» (CyneOHYyI0 CHCTEMY).

HecornacoBanHocTh B ynotpeOJieHUH MOHATHH B 3aKOHOAATEJBHBIX aKTaX
Ykpaunbl siBasercs oueBuaHo#. Ecau u3 ananusza Konctutyuuu Asepobaii-
JKaHCKoH Pecny6/MKu caeayeT, 4To M NMpaBOCyIUe, U CYAONPOU3BOACTBO
SIBJSIIOTCS crlocob6aMM OCYLIECTBJAEHUs CyLeOHOH BJACTH, TO U3 paccMOTpe-
uusi Koncrturtyuun Ykpauwssl u 3akoHa YKpaunbl «O CcynoyCTpOHCTBe H
cTaTyce cyfel» MOXHO 3aKJ/IOYMTb, YTO MOHATHS «cyaeOHas BJACTb», «Cy-
ne6GHOoe yCTPOHCTBO», «CYNONPOU3BOACTBO» HAXONATCS B KaKOM-TO HeBbIpa-
3UTE/JbHOM COOTHOLIEHHH, XOTSl B COOTBETCTBHUU C MX NPHUPOIAOH M CYLIHOC-
ThIO, IPY HAJMYUU T€CHOH (PYHKLHMOHAJbHOU CBSI3U MeXKAYy HMMH, OHU HMEIOT
CBOIO CrelM(MUKY U HYXKAAITCS B aeKBATHOM TEKCTOBOM H3JIOXKEHHH. A 3TO
BO3MOKHO B CJlyuyae OCO3HaHMS 3aKOHOAATeJeM HMX TOYHOIO CMbIC/]Aa U €ero
aleKBaTHOrO BOCIIPOM3BEeHHs B 3aKOHAX, BIJIOTh 10 (POPMYyJNHPOBKU Aeu-
HULUH.

Cunraewm, 4To cynebHas BaaCTb ABJsETCS Oosee 0OBEMHBIM U MHOTOT'PaH-
HBIM M0 COZEpP>KaHUIO MOHSATUEM 10 CPAaBHEHHUIO C «CyNeOHBIM yCTPOHCTBOM>»
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UM «CyNOTPOU3BOACTBOM». Ecsn moHATHe «cyneOHasi cuUcTeMa», KaK KOM-
MOHEHT NMPaBOBOH CUCTEMBbl TOCYAAapCTBEHHO-OPraHM30BAHHOIO OO0LIECTBA,
packpblBaeT OpPraHU3alLMOHHYI0 YHNOPSAOYEHHOCTb (CYHLOYyCTPOHCTBO) U MPO-
LeCcCyanbHyI0 NesiTeNbHOCTb CYAeOHBIX OpPraHoOB (CYHLONPOHU3BOACTBO); €CJIU
«cyneOHOe yCTPOHCTBO» MOXKHO TOJIKOBATb KaK CHCTeMYy CyAeOHBIX OpraHOB
rocynapcTBa, OpraHusalyio cyneOHOH BJACTH, ee annapar; ecjau CyIoNpon3-
BOJICTBO MOXKHO OINpeLeNsiTh KakK AesiTeJbHOCTb CyAeOHbIX OpPraHoB rocynap-
CTBa, CBSI3aHHYIO C PACCMOTPEHHEM U pa3pelleHHeM CyneOHBIX Aes (KOHCTH-
TYLUMOHHBIX, T'Pa)XAaHCKUX, XO3SIHCTBEHHBIX, YIOJOBHBIX, aAMHHUCTPATHUB-
HBIX), TO MOHSATHe «cyneOHas BJACTb» HMeeT LeJOCTHOE U B TO XKe BpeMs
pPa3HOCTOPOHHEe coleprKaHWe — MOTOMY HeCJy4yahHbIM §IBJISIETCS MCIIOJb30-
BaHHMe 3TOrO MOHSITHS NPU XapaKTEePUCTHKe CYAeOHOro ycTpoHcTBa, CyHO-
NPOU3BOJCTBA, NpaBocynusi. Benp crneunukoil cyneGHOH BJaaCTH SIBASETCS
KOHLIEHTpALlMs ee BOJM B opranax (cynax, CyabsX), KOTOPble OCYLIECTBJASIOT

npaBoCyue.
Cyne6Hast BJ1acTh HajesneHa (DYHKUHSIMH: OXpPAaHUTENbHOU (MPOHUIAKTH-
4yeCcKOl) — OXpaHa mpaB M CBOOOJ 4es0BeKa, BbIHECEHHS OTHe/bHbIX pellle-

HUH OTHOCHUTENbHO BBISIBJIEHHS TOMBITOK HAPYILIEHWH NpaB rpakaaH; Mpaso-
CYIOHOH (3alIMTHOH) — 3alliuTa MpaB U cBOOOX YesJOBeKa B C/aydyae MX Hapy-
IIeHHUsl, BO30OHOBJIEHHS] HAPYLIEHHBIX TpaB, MpHUBJEeYEHUS TPaBOHAPYLIUTE-
Jed K I0pUINYecKOd OTBETCTBEHHOCTH; KOHTPOJBbHOH — CHepKHUBaHHE OPY-
rHX OoTpacJ/ell (BeTBel) BJIACTH B Ipefesax MpaBa C MOMOIIbIO cyneOHOro
KOHTPOJIST; KOHCTUTYLIHOHHOTO Haa30pa — Haa30p 3a COOJII0JeHUEeM KOHCTH-
TYLIMOHHOH 3aKOHHOCTH, TO €CTb 32 COOTBeTCcTBHEeM KOHCTHUTYLHM HOpMAaTHB-
HbIX akToB rocyaapctBa (Koncturyunonneiit Cyn). [Toatomy 66110 GBI JTOTHY-
HeiM HaszBaTb XVIII paspen Konctutyuum Ykpaunsl He «IlpaBocynme»,
a «Cyne6Hasi BJacTb», Kak 3To Habusonaercs B Apyrux KoHctutyuusix CHI.
UTo KacaeTcsl CyIONpPOU3BOACTBA, TO €ro COOTHOILEHHE ¢ CyneOHON BJIACTBIO
BbIPa)KaeTcss B TOM, YTO CYIOTPOU3BOACTBO SIBJSIETCS OCHOBHOH IpoLecCy-
aJbHOU (eATeJbHOCTHOH) (DOpMOW peanu3audu CyaeOHOU BJACTH.
OTHOCUTEIBHO Ne(DUHHULHM <IIPaBOCyIHe» He CYLIECTBYET €IWHOr0 MHe-
HHS, XOTSl MPABOBENAMHU-TIPOLIECCYANTUCTAMM ClIeNaH HOCTATOUHO OOJbILOH
BKJan B ero noHuManue. C TOUKM 3peHUs JUHTBUCTHKH <«IIPABOCyIHe» O3Ha-
YaeT TPOlLleCCYaNbHYIO AesiTeNbHOCTb Cyda M0 NMPUMEHEHHIO NpaBa, TOYHee
— MO0 NpPUMEHEeHWI0 HOPM MaTepuasbHOrO mpasa. B cBoe Bpemsi pyccku#
yuenbld b. M. Undepun nucas, 4To mpaBoCcyIHe 3aK/II0YaeTCsl B «OTAABAHUH
KaXXI0MY ITOJIXKHOTO Ha OCHOBaHMHU 3akoHa» [8, c. 319]. B Hacrosiiee Bpems
(opManbHbIlE U COIeprKATesJbHblE XapPAKTEPUCTHUKH TOHATHS TMPaBOCYIHUS
JNAIOTCSl B pellleHusiX U npaBoBeiX nosuumsax Koncruryuuonnoro Cyna Ykpa-
bl (KCY). CormacuHo toakoBanuto KCY «B cooTBeTCTBHH cO cTaTbeh 124
Konetutyunu YKpaunbel npaBocyade — 3TO CaMOCTOSITE/bHAS OTPac/b rocy-
NApCTBEHHOH NEeATEeNbHOCTH, KOTOPYIO CyAbl OCYLIECTBJSIOT MyTeM PacCMOT-
peHMs U pellleHds B CyneOHBIX 3acelaHUsiXx B OCOOEHHOH, yCTAaHOBJEHHOH
3aKOHOM TMpolleccyaqbHOH (opMe I'pa’KIaHCKHX, YTOJOBHBIX U APYTHX IeJT»
[9, a63. | n. 3]. YueHble Ha3bIBAIOT MPaBOCyIHEe OMHOH M3 MHOTHUX (HOPM



76 Haykogi npaui HY OIOA

roCy/apCTBEHHOH perynasiuuu oOlecTBeHHbIX oTHoweHu# [10, c. 174], xa-
PaKTepPHU3YIOT KaK <IPABOMPUMEHUTEbHYIO NEATEIbHOCTb Cyla MO PacCMOT-
PEHHIO U peIlleHHI0 B yCTAHOBJEHHOM 3aKOHOM MOpPSIAKE OTHECEHHBIX K ero
KOMITETEHIMH T'PaXKAAHCKUX, XO3SHCTBEHHBIX, YTOJOBHBIX W aJIMMHHCTPATUB-
HBIX JIeJl C LeJbl0 OXPaHbl MPaB U 3aKOHHBIX HHTEPECOB IOPUAWYECKHX JIHUI]
¥ HUHTepecoB rocymapcta» [11, c. 50]. M3 nmpuBeneHHO# (HOPMYIUPOBKHU
cJenyeT BBIBOX, UTO MPABOCYAHE MOXHO TMPUPABHATb K CYAONPOU3BOACTBY.
Tako# BBIBOA MOAKpENJsieTCs TeM, YTO B OCYIIECTBJEHHH MPABOCYAUS BO
Bcex (popMax CyLONPOU3BOACTBA (32 UCKJIOYEHHEM KOHCTHUTYLHOHHOTO CYyIO-
MIPOM3BOJCTBA) yYacCTBYIOT MPOKYPOPbI U aABOKATHl, 3alIUTHUKU. CoOHamxaer
MOHSATHE <IPABOCYAHME» U «CYAOMPOU3BOACTBO» M TO, UTO 3alHCaHHbIE B
KoJleKcax YKpauHbl 3afaudl CyAONPOU3BOJACTBA OCHOBBIBAIOTCS HA T'yMaHHO-
CTH, 3alIUTe TPaB U HUHTEPECOB (PU3MYECKUX U IOPUAHUECKHX JHUL — TeM
CcaMbIM OHM TepeKJHUKaTCs ¢ Ledblo npaBocyaus. Tak, B cT. 1 I'TIK Ykpa-
MHBbl KOHCTATUPyeTCs: «3anauaMy rpaKIaHCKOro CyIOTPOU3BOACTBA SIBJISET-
cd crpaBennnBoe, GeCpUCTpPACTHOE U CBOEBPEMEHHOE pPAaCCMOTpPeHHEe H
paspelleHne TPaXKAAHCKHUX 1eJ C LeJblo 3alUThl HapylIEeHHbIX, HEMPU3HAH-
HBIX WJM OCMapHBAaEMBbIX MpaB, CBOOOJA HMJH HHTepPecOB (DU3WYECKUX JHILI,
NpaB W MHTEPECOB IOPHUIMYECKHX JIHL, MHTEPecoB rocymapcrtea». To xe
MOAYEPKHUBAETCA B CT. 2 YTOJOBHO-NIPOLIECCYANBHOTO KOAeKca YKpauHbl U
ct. 2 Konmekca anMMHHCTpPaTUBHOrO cymnompousBoactBa. OTmeuasi TOT (akr,
4TO OCYILECTBJEHHE MPaBOCYAHS HEBO3MOXKHO 0e3 Cymonpou3BOICTBa, 6e3
npoliecca, KOTOPbIH sIBJsSieTCS BO3BEIEHHBIM B PaHT 3aKOHA TOPSAKOM pas-
pelleHus Cropa, cJaefyeT OTMETHTb, YTO, TIPH BCel OJM30CTH MOHATHH «IIpa-
BOCYME» U «CYLOIPOU3BOJICTBO», HUMEIOTCS NOCTATOUHbIE OCHOBAHUS IJS MX
pasrpaHuYeHusl.

B nmpaBocynun HeoOXOQMMO pas3rpaHHUUBATH MPU3HAKH: (POpPMaJbHO-(YH-
KLHOHAJbHbIE (CYLONPOU3BOIACTBO, CynebHOe pa3dUpaTesbCTBO Jes) U HOeH-
HO-CYIIHOCTHBIE (CMpaBeNNUBOCTb, BO30OHOBJeHHe B mpasax) [12, c.13].
Banaronapsi mepBomy (popMasbHOMY) MpPU3HAKY TOHSATHE <IIPABOCYAME» CO-
BMagaeT C MOHATHEM <«CyIONPOU3BOACTBO», a GJsarojaps BTOpPOMY (MOeHHO-
My, KOTOpPO€ BbIpaKaeT JyXOBHYIO LIEHHOCTb NpaBa) — IpHoOpeTaeT cTaTyc
CaMOCTOSITEJIbHOTO MOHATHsA. Ha Haur B3r/sia, B MpUpoAe MPaBOCYIHs 3aJ0-
’KeH Tese0JOTMYeCKUH TMPUHLMI AKCHOJOTMYECKOTO COAEepKaHUs — BBIpa-
’Kasi IyXOBHYIO LIeHHOCTb IpaBa, NPaBOCYAHEe HMeeT HalleJeHHOCThb Ha CIpa-
BeJ/IUBbIH CyneOHBIH MpoLecc U MOTHBUPOBAHHOE pelleHHe Jesa, yCTaHOB-
JIeHWe HMCTHHBI. 3HAYMUT, €CJIM «CyNOMPOU3BOACTBO» CUHUTATh MPOLECCyab-
HOH (hOPMOH OCyIIeCTBJEHHUS MPaBOCYOHs, TO <IPABOCYAHe» BBICTYMAeT B
KayecTBe LeJU U pe3y/bTaTa CIpPaBelHBOTO CYAOIPOU3BOICTBA.

OrTankuBasch OT NMoHUMaHuA TpaBocynus Koncturyuuonusim Cynom
YKpauHbl, U3J0KeHHOTO B ero noctaHoBjeHuu ot 30 guBapsi 2003 r. («mpa-
BOCyIHe IO CBOEH CyTH NMPHU3HAETCS TAKUM JHUIIb TPU yCJAOBHH, YTO OHO
oTBeuaeT TPeOOBAHHUSIM CIIPABENJIMBOCTH U obecreynBaeT 3P (HeKTUBHOE BOC-
CTaHOBJIEHHWe B mpaBax» [12, a63. 6 m. 9]), a TakXe OT NMpPUBEIEHHbIX HAMH
coobparkeHnH, MOXKHO TPeNJIOKUTh orpenesneHue npaBocyaus. [IpaBocynue
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— 9T0 (opMa 3alUUTHl NpaB, CBOOOM, 3aKOHHBIX MHTEPECOB TpaKIaH M HX
oObenuHeHUH cyneOHOU BIacTbiO, KOTOpas BblpaxkaeTcsl B CIpaBelJHBOM
(1oOpOKaYeCcTBEHHOM) PACCMOTPEHUH CYIOM B yCTAHOBJIEHHOH 3aKOHOM IpO-
LeccyanbHOH (opMme rpakIaHCKHUX, YTOJOBHBIX, aAMHHUCTPATUBHBIX AeJ, a
TaKKe KOHOMHYECKHMX CIOpPOB, B MPHUHATHU MO KaXKAOMY [eJy MOTHBHUPO-
BAHHOTO pelleHHs. ¥ CJAOBHEM CIPABEAJNUBOCTH (LO0OPOKAUECTBEHHOCTH) Mpa-
BOCYIIUSl CJYy>KUT HE3aBUCUMOCTb CyneOHOH BjacTH, cynel. ['apantueil cnpa-
BeJINBOCTH NPAaBOCYAUS SIBJASIETCS Mepapxus B cyneOHOH cucTeMme, Koraa
CyZbsl BBICIIEH MHCTAHLHMHU MOXKeT KOPPEKTHPOBATb BO3MOKHble OLIMOKH
cynbu Husme# uHctaHuuu. CjenoBaTesbHO, MPaBOCYAME, KOTOpPOe MyTeM
cyneOHOro paspelleHust KOH(QIUKTOB, 3alLUUThl CYOBEKTUBHBIX MPAB TpakaaH
U UX 0ObelMHEHUH, NpeceyeHUsl NPaBOHAPYILIEHUH MPHU3BaHO MOALEPKHUBATH
KOMIIPOMHCC, 3aKOHHOCTb M IPaBONOPSINOK B 00LIeCTBE U TOCYHapCTBe,
SIBJISIETCS TOH CepALIeBUHON BJIACTHOCTH (CyneOHO-BJACTHBIX MPaBOOTHOLIE-
HUH), KOTOpasi pacKpblBaeT OCOOEHHOCTb CyAeOHOW BJACTH KaK OTPaC/IH
(BeTBM) myOJIMUHOH BJIACTH TOCYAAPCTBA.

B ycaoBusix cjoxHOro npouecca pepOpMHUPOBAHUSI 3aKOHONATEbCTBA, B
OCHOBE KOTOPOTrO HAaXOAMTCS BCECTOPOHHee yriyOJeHHe MO3HAHHUS NMPaBOBOU
NEeHCTBUTENbHOCTH, BaKHO COCPELOTOUUTb YCHJIUSl Y4YeHbIX Ha pa3paboTke
IOPUIMUECKUX KJacCU(pUKALKUK, COOTBETCTBYIOLIEH CHUCTEeMbl MOHATHH U HUX
neUHUIMH, YHU(DULHPOBATh MOPSAOK MX pa3MelleHHs B 3aKOHOHATeJbHbIX
aKTax (HampuMep, B CleLHaTbHOH cTaThe Mop HasBaHueM «OCHOBHbIE MOHS-
THS1»), OTKa3aTbCsl OT UCIOJb30BAHUS MUHHOIpPELeNeHUH ONHOTO MOHATHS B
HECKOJMbKHUX a03alax CTaTbH, NPUAATh MOHSATHUSIM LIeJbHOCTb U 3aBeplIeH-
HOCTb, NPUBECTH UX B COOTBETCTBHE C TE€PMHHAMM €BPOMNEHCKOTO U MeXKMIy-
HapOJQHOro Mpasa.

Haspena notpeOHOCTb OCYLIECTBUTh MHBEHTAPU3ALMIO 3aKOHOAATENbHBIX
MOHSITMH M NPOBEPUTb KAaYeCTBO UX HOPMATHUBHOCTHU B 3aKOHOAATENbCTBE
YKpauHbl; NOAHSATb YPOBEHb UX IOPUIMKO-TEXHHYECKOTO COBEPILEHCTBA; OC-
BOOOIUTb 3aKOHOAATEJNbCTBO OT «Ae(HHUTHBHOTO Xaoca», 6eCCUCTEMHOCTH,
U30BITOYHOCTH TOHATHH W UX ONpeleseHUd; pa3padboTaTb KPUTEPUU [J
YCTaHOBJIEHHUSI MpPeaesoB MCIOJNb30BAHUS 3aKOHOAATEJNbHbIX Ne(UHULHUH B
TOM WJIM IPYyroM HOPMATHBHO-PaBOBOM aKTe BbICILIEH IOPUIMYECKOH CHJIBL.
B uvacTHOCTH, melicTByolllee 3aKOHONATEJIbCTBO He NOJXKHO YXOOUTb OT OT-
BeTa Ha BONPOC, YTO Takoe cyaeOHas BJacTb, cyneOHas cucTema, CyAONpo-
U3BOACTBO, MPABOCyAHe U APYroe, a, yUUTbIBasg UX TE€CHOE COOTHOLIEHHE
MexX1y CcOo0O0H, YCTAaHOBUTb YeTKHH TEepPMHHOJOIMYECKH-TIOHATHUHHBIA CcTaTycC
KaXK[10r0 U3 HHUX.

MMpumeuanus

1. Tlonaraem, yTo B PyCCKOM IMepeBOJe TePMHHY «CyIiBHHLTBO» 6oJee COOTBETCTBYeT Tep-
MHH «CYHeHCTBO».

2. Koncruryuus Aszepbaiimxanckoit Pecry6sukn u3bpaHa MPOHU3BOJNBHO, a HE B KauecTBe
obpasua AJsl MOApPaKaHUs.
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AHHOTAUMU A

Craxyn O. @. OCHOBHble MOHSITUS UCXOJHOW MaTepUaJbHO-MPABOBOH CyOCTaHLHUU

«CyA» WU UX COOTHOLUEHHE. — CraTbsi.

B craTbe ¢ mo3unuii CHCTEMHOrO U IOPUOMKO-TEXHUYECKOTO aHa/Mnu3a UCCAed0BaHO COOTHO-

IIeHHe MOHATHH «cyneOHas BJAACTb», «CyNONPOU3BOACTBO», «cyneOHas cUCcTeMa», <IPaBOCY-
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ave» U «cynedcTBo». BBISIBIEHO, UTO COOTHOLLEHHEe THUX KaTeropu#l B JeHCTBYIOLIEM 3aKO-
HOJATeNbCTBE He TOJbKO HapyllaeT NMPHHLUMI eIMHO0Opas3usi UCIOJIb30BAHUS MOHATHH, HO U
BHOCHT 3JIEMEHTBI «JIe(DHHUTUBHOTO Xaoca». [IponieMOHCTPUPOBAHO, YTO MOHATHS <IIPaBOCY-
ave» U «cyneOHast CHCTeMa» He MOTYT PacCMaTPUBaTbCsl B KaueCTBe CHHOHMMMUHBIX, KaK 3TO
HUMeeT MeCTO B 3akoHozparesabcTBe. [Ipennoxena neuHULMSA NpaBoCyaus KaK (OPMBbl 3aLIUTHI
npas, cBOOO/, 32aKOHHBIX MHTEPECOB I'PAXKIaH U UX 00beAWHEeHUH CyneOHOH BJIACTBIO, KOTOpas
BhIpaXKaeTcsl B CIIpaBefJIMBOM (10OpOKauecTBEHHOM) PACCMOTPEHUU CYIOM B YCTaHOBJIEHHOH
3aKOHOM IpolleccyabHOH (popMe rpakIaHCKHUX, YrOJOBHbIX, aAMHHHUCTPATUBHBIX JeJ/, a TakK-
’Ke 9KOHOMHUYECKHX CIIOPOB, B IPHHATHH 110 KaxKAOMY 1eJy MOTHBHPOBAHHOT'O pPeLIEHHS.

Karouesoie caosa: TpaBoBble KaTeroOpHUH, CYA, NpaBocyiue, cygeOHas cucrteMma, cyned-
CTBO, CYIOINPOU3BOJCTBO.

AHoTauis

Crakyn O. @. OcHOBHi MOHATTA BUXiAHOT MaTepiajbHO-MPaBOBOi cyOCTaHUii «cyn»
Ta iX cniBBigHoweHHsa. — CraTTs.

Y crtaTTi 3 MO3HULi# CHCTEMHOTO | IOPUINKO-TEXHIYHOTO aHaJi3y HOCJiIKeHO CITiBBifAHOLIEH-
HSl TIOHSITh «CYNOBa BJaja», «CYAOYHHCTBO», «CYL0Ba CHUCTeMa», «IPaBOCYAAS» i «CyNiBHUL-
TBO». BufiB/IeHO, 1[0 CMiBBiOHOIIEHHS LUX KaTeropil y YMHHOMY 3aKOHOJNABCTBi He TiMbKH
MOpPYLIye MPUHLKI OJHAKOBOCTI BUKOPUCTAHHS MOHATH, aje ¥ BHOCUTb eJeMeHTH «JediHiTHB-
Horo xaocy». [IpogeMOHCTpPOBaHO, 10 MOHATTS «MPAaBOCYAAsS» | «cymoBa CUCTeMa» He MO-
JKYTh PO3TJISiHATHCS K CHHOHIMIYHI, SIK Lle Mae Micle B 3aKOHONABCTBi. 3ampoloHOBaHa
nediniuis npaBocyans sik GOpMH 3aXHCTY MpaB, cBoOON, 3aKOHHUX iHTepeciB rpoMansH Ta ix
00’elHaHb CYLOBOI BJIA/O0, KA BUPAXKAETHCS y CIPABENIUBOMY (10OPOSIKICHOMY) pO3TJsiai
CYZIOM Y BCTQHOBJIEH{H 3aKOHOM MpoLecyaabHi# (opMi LUBIIbHUX, KPUMiHAIBHUX, aAMiHiCTpa-
TUBHHX CIPaB, a TAKOX €KOHOMIYHHX CIIOPiB, Y NPUHHATTI MO KOXHil CripaBi MOTUBOBAHOIO
pilLeHHA.

Kawouosi carosa: npaBosi Kateropii, cyn, nmpaBocyans, CyaoBa CHCTeMa, CYAiBHHULTBO,
CYIOYHHCTBO.

Summary

Skakun O. F. The Main Notions of the Basic Legal Substation «Court» and Its
Correlation. — Article.

In the article from the standpoint of systematic and juridical-technical analysis
investigated the correlation between «judicial power», «justice», «Judiciary», «justice
system» and «judgness». Revealed that the ratio of these categories in the current
legislation not only violates the principle of uniformity in the use of concepts, but also
introduces elements of «definitive chaos.» Demonstrated that the concept of «justice» and
«judiciary» can not be regarded as synonymous, as is it is in legislation. The proposed
definition of justice as a form of protection of rights, freedoms and lawful interests of
citizens and their associations judiciary, which is expressed in just (benign) examine by
court in established by law, procedural forms of civil, criminal, administrative cases and
economic disputes, the decision on each case a reasoned decision.

Keywords: legal categories, court, justice, justice system, judgness, judiciary.



