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Po1~iJI 1 
BIHHA: KOH<llJIIKT TA COJI~APHICTb 

U:HBIJILHHX IHTEPECIB 

Ilpaea nro.r.uuu Ta npaea npueaTuoi oco6u 
B yMoeax B0EHH0ro CTauy 

Y 3B 'g3KY 3 BiHCbKOBOIO arpecie10 poci0:c1,Koi cpe,nepaniY npOTH YKpai-
HH 3 5 :30 24 JIIOToro 2022 poICy no BCiH TepHTopiY YKpaiHH YKa30M Ilpe-
3H.n;eHTa YKpaiHH N!! 64/2022 «Ilpo BBe,neHffjf BOE:HHoro cTaHY B YKpaiHi», 
3aTBep,ZJ;)KeHHH noTiM BepxoBHOIO Pa,no10 YKpaiHH, 6yB 3anpoBa,ZJ;)KeHHH 
B0¤HHHH CTaH. 

Bi.n;TaK fa 3anpoBa,n)KeHHjfM BOE:HHoro cTaHY Ha nepio,n 0:oro ,nii CTaJIH 
MO)l(JIHBi o6Me)KeHffjf KOHCTmyniHHHX npaB i CB06o,n JIIO,n;HHH i rpoMa-
AJIHHHa, nepe,n6a'leHHX CTaTTjJMH 30-34, 38, 39, 41-44, 53 KoHCllffYQii 
YKpaiHH. CTaJIH TaKO)K MO)KJIHBi THMllaCoBi 06Me)KeHffjf npaB i 3aKOHHHX 
iHTepeciB IOpH,n;HtIHHX oci6 B Me)KaX Ta 06cg3i, Heo6xi.n;HHX .n;Jijf 3,ZJ;iHCHeHIDI 
npaBOBOI'O pe)KHMY B0¤HHOI'O CTaHY, nepe,n6a11eHi qacTHHOIO 1 CT. 8 3aKOHY 
YKpaiHH «Ilpo npaBOBHH pe)KHM BOE:HHoro cTaey» 11 • 

OCKIDbKH o6Me)KeHIDI KOHCTmyniHHHX npaB i CB06o,n JIIO,ZJ;HHH i rpoMa-
,z:vnnma cpopMaJibHO MO)Ke p03~aTHCjf jfK nopymeHIDI npaB JIIO.n;HHH, He-
o6xi.n;Ho 3 'gcyBaTH, tIH e TYT TaKi nopymeHffjf i npo gKi, BJiacHe, nopymeHIDI 
H,neTbCjf. ~e THM 6iJibm .noniJILHO, w;o 3a KiJILKa MicgniB ,no 3anpOBa,ZJ;)KeHIDI 
BoeHHoro CTaHY Te3a oM6y,ncMeHa npo Te, w;o npHMYCOBa BaKIUfHanm Bi.n; 
KopoHaBipycy . ¤ nopymeHIDIM KoHCTHTYnii, aKTHBHO BHKOpHCTOByBaJiacg 
«aHTHBaKQHHaTopaMH» .n;Jijf opraHfaanii npOTeCTiB 12• MH He nopiBHIOCMO 
CTaBJieHffjf yKpaiHniB ,no IlOBHOMaCmTa6Horo BToprHeHffjf arpecopa Ta IlaH-
,ZJ;eMii, aJie 3arpo3y cnpo6 pociHCLKHX cnenc.JIY)K6 «po3xHTaTH» CHzyani10 
He BapTo npHMeHmyBaTH, a TOMY Heo6xi.n;HO 6yTH I'OTOBHMH ,no IlpOTHCTO-
IDIIDI i Ha niH ,niJigffni BiHHH. 

11 Tipo npaB0BHH pe>KHM B0EHH0ro CTaH)': 3aKOH YKpai'HH Bi~ 12.05.2015 .N'!! 389-VIII. 
URL: https:/ /z.akon.rada.gov.ua/Jaws/show/389-19 

12 
06Me>KeHIDI npas HeBaKQHH0BaHHX e nopymeHH.RM KOHCTHT)'Qii' -. OM6y~c-
MeH. 26.10.2021. URL: https://zib.com.ua/ua/149476-obmezhennya_prav_ 
nevakcinovanih _ e _porushennyam _ konstitucii_-.html 
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OnKe Ma¤MO BH3Ha11HTHCJI mo.no poly_Mi~HJI KaTeropir «n~aea JIIO){HHH» 
T8 KOpecnoff)O'IOIIHM iii H8 raJIY3eBOMY plBHI IlOHJITTJIM «IJ;HBIJlbHa npaB03-

• INYl"nl. rinareTH'IHO MaIOTh 383HaBaTH HeraTHBHOI'O «o6Me>Ky-
){8THICTb», "'" • .t' 
sam,uoro» eOJIHBY ni.n: 11ac eoeHHOI'O CTaHy. • 

Haii6i.JI1,m 3pyqHHMH 3 pi:JHoMaHiTHHX BH3HaqeHh IlOHJITT.H «npaea JIIO-
Jl:HHH» .Z{JIJI xapaICTCpHCTHKH iioro 3 TOIIKH 3opy "?aKTHqHoro ~HKOpHCTaHH~ 
3.naabC,r HaC'l}'OHe: «npaea JIIOJJ;HHH - u;e neBHI MO~HBOCTI JIIO)J;HHH, JIKI 
Heo6Xi.n:Hi .Z{JIJI ii icffYBaHHJI Ta p03BHT.K)' B KOHKJ)eTHO-ICTOpHqffHX JMOBax, 
o6'eKTHBHO BH3HaqaIOTbCJI .z:i;oc.11rayTHM piBHeM po3BHT.K)' JIIO)J;CTBa (eKOHO-
MiqHHM, .LJ;YXOBHHM, cou;iaJihHHM) i M8l0Tb 6YTH 3araJI1,HHMH Ta piBHHMH 

.Z{JIJI scix JIIO.neii» 13
• 

Ilpaea JIIO.Z{HHH He e 6e3Me>KHHMH, xoqa o6Me)K}'B8HHJI ix cynpOBO)J;)K}'-
eTbCJI HH3KOIO npo6neM, .HKi M8l0Tb )J;OJI8THCJ1 I4• Ane JIKII{O nopyweHHJI 
npae nio.z:i;HHH ni.n: qac 36poiiaoro KOHq>niKTY BHrJIJl)J;ae KaTeropiero 3 6in1,w 
ei.n:.z:i;aJieHHMH H8CJii.n:K8MH i MO)l(JIHBiCTIO 38XHC1Y, TO 3 nor~ IJ;HBi.rric-
THIIH0fO IOpHJl:H'lHHH 3axHCT npaB JIIO)J;HHH, JIK npHBaTHOi oco6H, MO)f(e Bi.n:-
6yeaTHCJI 6iJihm oneparnsHo, HaeiTh, 6e3 si.LJ;Kna,n:eHHJI iioro .no 3aKiH11eHHJ1 
6oiiOBHX ,niii. TOMY u;i acneKTH npo6neMH o6Me)f(eHHJI i 38XHC1Y U:HBUibHHX 
npae 3acnyroeyIOTb aa cneu;i8JibHe eHsqeaHR. 

Bapro 38yea>KHTH, IU0 B TeOpii UHBiJibHOro npaea KaTeropi.H «npaea 
JIIO.l{HHH» BHKOpHCTOeyeTbCJI 3 neeHHMH 3aCTepe)f(eHHJIMH, JIK He BJI8CTHB8 
6e3nocepe.z:i;Hb0 uiii raJIY3i. HaroMiCTh, H){eTbCJI npo HeMaHHOBi Ta MaHHOBi 
«npaea q>hwmoi oco6H». 

0.z:i;HaK ue He 03Haqae Bi.n:CJTHOCTi neeHOI'O KopecnoH)J;yB8HHJI 3r8)1;8HHX 
D0HJITh. TaK, cepe.n peryJIJITHBHHX npasoei.n:HocHH MO)f(ff8 po3pi3HJITH 38-
raJibHi Ta KOHKpeTHi npaeoBi.ztHOCHHH, BpaxoeylO'lH, mo 38raJlbHi peryJIR-
THBHi npaeoei.ztHOCHHH nos'.113aHi 3 ){O'rpHM8HHJIM qn:eHaMH cycni.rrbCTB8 
38KOHiB, npaeonOpJI.AKY, KOHCTHTYU:iiiHHX HOpM, npae JIIO)J;HHH. B Me)KaX 38-
raJibHHX npasoei;tHOCHH peaJii3}.'IOTLCJI OCHOBHi (npHpO,AHi) npaea JIIO,AHHH, 
~aq>iKCOBaHi y Mj)J(HapO){HHX aKTax, 3araJU,Hiii ,AeKJiapau;ii npae nIO.AHHH, 
IHWHX .l{OK)'MeHTax. 

IJ p 6" 
14 

pa 
6
!uoeuq Il. M. Ocuoeu 3aram,uoi Teopii npaea n ;1:tep:xcaaH. K .• J 995. C. 7. 
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a iuoauq Il. M., IlauKeeu_'I I. M. 3.zdiicueuwr npaa nJOAHHH: npo6.neMH o6Me)I()'· 
~HHJI (3aran1,uoreopem11u1 acneKTH), Ilplll\i fueiac1,mi na6oparopii' npae nJO.ztHHH 
1 rpoM8,ll)(HHHa HayKOao-, · • ;1:tocn1J{Horo IHCTH1YJ'Y ;1:tep>KaBuoro 6y.zdaHHQTB8 T8 Micue-
soro CaMOBpJlnvsauwr A.,aneM·- .. • 
( 

. ._ 11 npaeoswc uayK YKpatHH / Pe;1:tmn.: n. M. Pa6rnoeHlf 
ron. pe;1:t.) Ta IH. Cepm I. BunycK 3. JI1,sia, 2001. C. 32-96. 

l.Qo CTOCYE:TLCR K0HKpeTHHX npaeoei H 
rri.z:i;cTaei KOHKpeTHHX 10punuqunx "' . A OCHH, VTO BOHH BHHHKaJOTI, Ha 
I . .......,. ,yaKTJB, II0My H OTpHMan 
X 3ae,naHHHM e o6cnyroayeaHHR Il(0AeHHHX 6 . H T~ H83By. 

6' • • norpe ' 38IIHTJB Ta IHTepecie 
cy _eKT1~ rrpaaa. _TaK1 rrpaaoeiAHOCHHH cyeopo iHJlHBi.zcyanboeaui is 
UHBIJibHI npaB0Bl){HOCHHH 3a CB0E:JO CYTffiCTIO " Ontce 
HOCHHaMH. e KOHKpeTHHMH npaeoeiJ{-

3 ~a.zuu.(iii~oro UHBiniCTH'lHOro D0rmIAf, «npaea nI0AHHH» M0)K}'TL 
6yTH Bl){HeCeHI .no 3araJibHHX IJ;HBinhHHX BiAHOCHH a «cy6' • "'. .. o6 , E:KTHBHI npaea 
,y13HqHOI OC H» - .l{O K0HKpeTHHX. 

Ilp~ I.U»OMY Ma¤MO Bpax~eyeaTH MO>KnHBiCTb xapaicrepHCTHKH Kareropii 
npaeOBl)J;HOC~~ Ha 1J>bOX pIBIDIX: 1) RK Kareropii 3araJILHOi Teopii npaea; 
2) ~K KaTeropu rrpHBaTHoro rrpaea; 3) RK Kareropii neeuoi (KOHKpeTHoi) ra-
JIY31 npasa 16• 

B~aK B~axoeyeMo_ ii Te, IUO npaea IIpHB8THOi oco6H (Apyrnii piBeHL 
p~3~1HIDI) Bl)J; n~ae 4>13~~oi oco6H y u;neinbHHX npaBOBiJ{HOCHHax ('rpe-
TIH prneHb p03)'M1HIDI) BI,npl3HJIIOTLCJI 6iJihm BHC0KHM czyneHeM y3aram,-
HeHID1, BpaxyBaHH.11 38CM i HOpM npHpo){HOfO npaea TOII(0 

Ili.n T8KHM K)'TOM 3opy npaea JIIO,LUIHH M0)l(eMO oQimoBaTH RK npaea 
npHeamoi oco6H, KOTpi ua piaui HauiouanhHOM)' pernaMeH'I)'IOTI,CR Ta 
3axHIUaIOTbCJI H0pMaMH IJ;HBUibHOfO 38KOHO.l{aBCTB8. Pa30M fa THM, 3ayea-
)KHMO, mo H.n:eTbCJI caMe npo «rrpaea npueaTHoi oco6u», a ue npo npaeo3-
.n:amiCT1> OCTaHHbOi. Ilpae03,naTHiCTb E: xapaKTepHCTHKOIO 3araJlbH0ro npa-
BOBOI'O CTaHOBHIUa npHBarHOi oco6H, mo uaii6iJihm TO'IH0 ei,no6pa>KaE:TLCR 
y nowrni «UHBUibHa npaeo3.z:i;anriCTb», .11Ke MO)Ke 6)'TII 3acrocoeaue Il(0AO 
ICO)f(HOi «a6C1paKTHOi» JIIOJJ;HHH. HaroMiCTb, «cy6'eKTHBHe IJ;HBinLHe npa-
BO» Mae neeHa, KOHKJ)eTHa JIIO,LUIHa, mo, enacue, ei,no6pa>KaE:TLc.11 i y no3ua-
qeHHi «cy6' E;KTHBHe UHBUlbHe npaeo, ro6ro, «npaeo, mo uane>KHTh neeuo-
MY cy6'ercry». 

3ei){cH BHDJIHB8E: BHCHOB0K, w:o OCHOBHa npo6JieMa y .z:i;eMOKpaTJIIIHO· 
MY cycniJII,CTBi DOJIJll'8¤ y BHHHKHeHHi KOJiilii He JIHWe ny6Jii'IHHX i npH-
B8THHX npas (imepecie ), aJie ii y «3iTKHeuui» npae (iHTepecie) npHBaTHHX 
oci6 (cy6'eKTiB UHBUibHHX npae (npaeoei,nuocHH). 

1s XapHTOHOB c. o., XapHTOHOBa O. I. PerynJITHBHi npasoe~aocHHH: npHBaTHonpaeo-
eait Til ny6ni'IHO-DpaBOBHii BHMipH: MOHorpa4'i.11. O,1teca, 2018. C. 136. . . _ 

1, XapHTOH0B €. o .. XapHTOHOBa o. I. TipusaTHe npaso JIK KOHQerrr. T. IV: Bm 1,1te1 .AO 
peani:wdi: Moaorpa4'iJI. O.zteca, 2021.C. 335. 
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6JI H «3iTKHeHHJI» cy6'E:KTHBHHX npae ytJaCHH-
I.I.J;o crocya~c,r npo eM 088 JIK 311.aCTI>cJI, 3H8tJH0IO Mipoio CTana pe-

• HX BlfJ.H0CHH, TO B ' KiB QHBIJJI,H , HJI Te3H npo icuyMHHJI 3arp03H «3BHKaHH.11)) 
3ym,TSTOM XH~H~ro ~lyM::,aniCTKllHHX, npHB8THO-npaB0BHX IdHHOCTeii 
·vuv "0 IDP.MlHH IHfJ.}fB......, 6 ' COUlr•.r "" • ICHMH fa 38CTOC)'BaHHJIM ny illlJHO-npaeoaID{ 3a-

• oCTIIMH KOJJeICl'HBlCTCb • • • 
UlH~ • 6e ne11eHHJI 0CT8HH1X, a et,ATaK BHHHKHeHHJI «no61q-
co61B BH3HaqeHIDI l~i 

3
BHHHKHCHHJI IlCIDCOJIOriqHOI'O nmI'pyttTJI ,nIDI 3BH-

H0r0 e'eKIY» Y,
88 

eH "0 po3mHpeHHJI IlOBHOBIDKeHL npaeooxopOHHHX 
ICaHIDI I BJI~, I m<>P. ' "' 
opraHiB 17

, • • , • 6 
H npoee11.eHHI 3axo,n1e, noe JI3aHHX 13 la e3neqeHIDIM ToMY BJIBP.8 np • 

l"Nl'AV ee M0lKe imopyeaTH 6araroacneKTH0CTI npo6neMH, HKa BOE:HHOfO ., ..... ., •• 
6 

. . 
crocyrnc,r o6MelKeHIDI npas npHB8THOI oco H Ta HeepaxyaaHHH IHTepec18 
QCTllffHl,Oi. 

IT H ni,ouv MBE:M0 Ha yaa3i, rno KOJIH npo6JieMa 3a6e3netJeHHH npaa p ... ., . . 6 
JIIOlJ.HHH MOlKe po:m1smamc.1 ni,n KfIDM )lOQIJILHOCTl a COJIIOTHOI'O 3axHC1)' 

npaea OICpeMOi JIIO)lHHH .1K npHBBTHOIO imepecy IlpOTH urrepecy ny6JiilJHO• 

ro, TO 3 Il0rrul,Zzy UHBinicnmIOro BIDKJIHB0IO E: TillCO)I( npo6neMa IlO)J;OJiaHIDI 
1conhii npHBaTHHX iirrepecia. · 

He BHICJIHICaE: cyMHiay, [QO MO)KJIHBiCTL B38E:MO)lii .nep)l(aBH fa rpOMa,lVIH-

Cl,KHM cycnim.cTBoM (npaaoee 3a6e3neqeHH.1 iioro 4>yHic~ioHyBaHIDI), Ha-
ein, Il038 eKCTpeMan&HHMH cmyaQiJIMH, 3HaqHo 6iJILmOIO MipoIO 386e3ne-
qyrnc.1 qepe3 ny6ni1111e npaso, Hj)I( qepe3 npaso npHBarae. TaKHii CTaH pe-
11eii E: DpHpOP.HHM, OCKin&ICH DpHBarne npaeo i rp0Ma,lVIHCLKe cycniJILCTBO 
E: o.neorropwoaHMH K0HUeDTaMH, md He JIHWe He M0:>IC)'TL iCH}'B8TH O,llffe 
6e3 o.neoro, ane H ee M0)K}'TL 6YTH )J;0CT8THI,Q IlOBHO oxapaKTepH30BaHi 
Il038 ixniM B38E:MHHM 3B'J13KOM, ino noe'JI38HO 3 O,llHOTHIIHiCTIO ni.nrpyHTII 
ixmoro BHHHKHeHH.1 Ta icuyeaHIDI. HaroMiCTL, ny6nitJHa BJI~a Mae Ja6e3-
neqyeam JMOBH 4'YHKUiOHyB8HH.11 rp0Ma.n;JIHCbK0ro cycniJILCTBa Til peaJii-
3BnilO i 38XHCT UHBin&HHX npae DpHB3THOi oco6H. . 

Bpaxoe~qH BHKna,AeHe, M8E:M0 BCT8H0BHTH, IQO M3CTLCJI Ha yBa3i ni.n 
DOIDITTIIM «urrepec», a Bi)lTaK i ni.n; D0IDITIJIM «QHBiJILHHH iHTepec». 

n A ·x A . HaTOmn Memo «Bn<>na . 
x • ._ CHJU,HIWe KOHTpOmOBarHMe Hannn DpHtrnHB8JO-lfHCh noro 6e:me1COt0» URL- http // r-~ .. r 

silnishe-kontrolyuvati • _ d . s:_ gazeta.~~articles/opinions-:,joumaV _ vlada-
source=gravitec&utm m~· na~ -phnknvayuch1s~Jogo-bezpekoyu/958662?utm_ 

- ium=pus &utm_carnpa1gn 
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IHTepec Ta npaeoMipui oqiacyeauusr 
Ha nepwHii nornJI,n, KBTeropii «iHTepec» e yKpaiHCLKiii iomirriCT~i 

npH,niIDUiaCJI 3HaqHa yeara: TiJiblCH 3a OCTaHHi ,l:(eCwrb pOI<lB 6ym 3axHineHi 
)J;0KT0pCbKa II Til KaH):(H):(aTCbKa )lHCep-ranii, npHCBJltleHi .l:(OCJiiJ()KeHHIO Ka-
Teropii oxop0HIOB8H0ro 38K0H0M iHTepecy B iomin&HOMJ npaai YKpaiHH, 
a TaK0)I( y npaei ,neHICHX 3apy6i)KHHX Kpai'H 19• Hn3Ka ny6niKaniii CTocyeana-
cJI TaK0)I( «KOH4'nhcry iHTepecie» y rany3i 6opOTL6n 3 Kopynnic10, KOTpa He 
crocyrncJI npo6neMBTHICH niE:i MOHorpaq>ii. 

P830M i3 THM, OCTaHHiM 118C0M 3'jJBHJIHCjJ npaoi, npHCBJltleHi npo6ne-
MaM 3iTICHeHHJI iHrepecie B }'M0Bax Il8H.l:(eMii20, rofuo B JM0B8X Ha,A3BH11aH-
HOi CH1)'anii, ):(0 JIKHX TaK0)I( HaJie)K3TI, BiiiHa Ta B0E:HHHH CTaH. 

3ayB8)1(HMO, ino cnpJIMOBaHiCTL Haworo ):(OCJiiJ()KeHHJl BHMaraE: TaKQ)K 
BCTaH0BJieHHJI 38raJILH0ro ni.n;xo.ny ):(0 p03JMiHHJl cymocri KaTeropii iH-
Tepec, Ha.z{f0, B }'MOBax, KOnH QHM Il03HaqeHHJIM 0X0DJilOIOTbC.sI (a6o BlKH-
BaIOTLC.sI .JIK 4'eHOMeHH 0.n;H0I'O nop.sr,z:ucy) TaKi pi3Hi K0HI{eIITH .sIK «68lKaHe 
Ha6yrr.1», «oqiicyeaHHJI>>, «nparHeHIDI», «yCTpeMnilm.sr>> roino. 

OCTaHHiM qacoM y ):(OCJDJVKeHIDIX npaKTHICH €CIDI aKTHBH0 BHK0-
pncroeyrncJI KOHQennia npaaoMipHoro oqiJCYBaHIDI (aHrn.- legitimate 
expectation), 3ri.n;Ho .JIKiii ,nii a6o pimeHIDI opraH)' ny6nitJHoi BJia,lVI ea~a-
IOTLCJI TaKHMH, IQ0 cyrrepeq3TI, npmnomy eepxoeeHCTBa npaaa, He TIJib-
KH y THX BHDa.n;Kax, ICOnH TaICHMH .l:(UIMH rropymyion,c.sr cy6' E:KTHBHi npaaa 

18 BeHeAiKTOea I. B. 3axuCT oxopoHIOB8HHX 38KOH0M iJrrepecis y l.\HBUihHOM)' npasi: 
AHC ••• A0KT. IOpffA. HayK. K., Yu-T iM. Tapaca IIIeB'leHKa, 2013. 430 C. 

1.9 KarpeHICO A. A. OxopoHIOBBHHii 3aICOH0M iJrrepec JlK irareropur UHBUILHoro npasa 
YKpaiHH Ta ACSIKHX 38py6DKHHX KJ>ai'n: .U.HC •.•• I<aH.D.. IOpJIA. Hayx: 12.00.03. O.zr.eca, 
2020. 201 c. .. 

20 XapHTOHOB €. O. IlaH.D.eMiJr: npaao oco6u '1H npas~ ,Aep>ICasH: Ilpasa npHBfil'H0I oc?-
6u s YM0B8X naH.D.eMii COVID-19: npo6neMH m1iicHeHW1 1 3axuc,y: M0Horpa4>U1 
/ 3a peA, XapHTOuoea ¤.0., XapHTOuosoi 0.1., HeKiT KS. O,Aec8: 202~. C. ~15; 
XapHTOHOB ¤. 0., XapHTOHOB8 0.1. IlpHM)'.C i l.\HBUILHO-Dpaso~a. 81,ll.lI0~JAanhHICTI, 
JIK 38co6e no){OJlaHWI KOH4i,nilay hrrepecis npH COVID-19. Qu_~mlCTH'IHI npo6neMH 
KOJii3ii npHBKI'HHX 11l ny6ni110Hx hrrepecis B YM0BaX mumeMn COVID-19: Marep. 
BceyKp. HayK.- npaKT. KOHcl>epeHL\ii / 38 3ar. pe,A. €. 0. XapHTO_imsa._ O.u.e~a, 202~. 
c. 6-11; XapHTOHOB ¤.0., XapHTOH0BB 0.1. KoH4i,niKT Til coni.u.apH1cn, nrrepecm 
B }'M0B8X naH.D.eMii CO VID-19. tiaconuc l.\HBUiiCTHKH. 2021. N2 40. C. 5:~ 1; XapHT0-
008 ¤. 0. IlpHBKI'Hi, ny6ni11ui Ta cycni.JI1>Hi iHTCpecH B )'M0BaX naimeMu: HeM~~qa 
KOJii3iJI. IlpuBlmli Ta ny6ni11ui iHTCpecH s YM0BaX nau.u.eMii COVID-19: Konl3n Ta 
npaBOBi WnllXH BHpiweHWI: MOHOrpa4>ur; 3a pe.zr., npo4>. €. o. X~pHTOHosa,_ npo4>. 
0.1. XapHTOuosoi, .U.0l.\, K.I: Heid:. O.u.eca, 2021. C. 16-27. (CepU1: Ilpaso 1 no.u.o-
nauWI KJ)H3H, DOB'Jl38HOi 3 naH.D.eMIE:IO COVID-19). 
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• '" 0 nepe,n.6at1eHi tfHHHHM 3aKOHO,D;aBCTBOM, 
i nponecyan&Hl rapaHTll, npRM. "1' He 311rroeOJI&HJIIOTb npaBOMipHHX O'li-

., HOa,nKSX KOJIH taKl ,D;l ._ 
ane Hy ™_X B ' HH BtfHHJIIOTbCJI (yxeaJIIOIOTbCJI). 
K)'Ballb ~Cl?, CTOCOB~O JIKHX enpo JIMO noe'a3yl0Tb «ot1ircyeaHHJ1» Ta «iHTepe-

TleJIKl B1TtfH3HJIH1 aeropH • • 
1--'t 6 • ""'HatfHBWH mo H8pa31 Bl'fllH3HJIHB npaKTHICa TaK M M CJio o,n1H 3a.J , • 

CH». ' ' ' pie He c"'opMJBaJl8 CTaJIOI'O BH3H81:leHIUI IHCTH-
3 polrJIMY npHBaTHHX cno 'l' "' • iioro 3MiC1)' ra }'MOB 3acrocyeaHHJ1, nepH'i'Pa3Y-T'fTY 3aKOHHHX Otf1K}'B8Hb, 6' ,:;, ,no e pa.3i Hll,naHHJl cy;:i;oM 38XHC1)' Cy ¤KTHBHoro IOtfH ¤pHHra 3ayea)I()'..., ..... rr 6 • 
, ., '=pee MO)KHa Ha.3BaTH npaeoM. «10M}',- po HTJ, BlH BH-1mepecy TaKHH lnA"' . 

uua <,nnaea 3aKOHH0I'O 0111IcyBaHHJI)) TaJCO)K Ma¤ Ilpaao Ha CH0B0K,- BH3Haqennn ~•r 
• 21 lCHJBaHIDI» , ••• , . 

He no;:i;imnotfH TaK)' 003HUilO, ane epaxOBYf01IH 11 lCffYBaHHJI, MB¤MO 

3'1cyeaTH, npo J1KHH «imepec» TYf H,l.leTbCJI (JIICIUO MO)Ke HTHCJI). • 
IIpaeoMipHe oqi~ BHHHKa~ Y T?.MY BHIIll,nfCY, KOJIH ~HaCJI}AOK 3aJI~ 

11H o6iu,IHOK ei,n iMeHl OPraHY ny6JI11IHOl BJla;:i;H, a6o BHaCJI}AOK YCTaJieHOl 
npaKTHKH B oco6H ccpopMJBaJIOCJI. p03}'MHe cno,D;iBaH~, mo CTOCOBHO ,ll;O 
Hei opra.H ny6JiitfHoi BJia.nH 6y,ne ,nIJlTH caMe TaIC, a He rnaicwe. 

y npaKTHUi ¤CIUI Marepiam,Hi npaeoMipHi 01:1iicyeaHHJ1 BH3HaJOTLCJI 
<<MaHHOM» 3a )'MOBH, mo taKi 011iKyea.HIDI (1) CTOC)'IOTLCJI rreBHHX 6nar, KO-
TJ)i MaIOTb eKoaoMiqey uimnCTb, (2) e rumiJibHHMH 3a rany3ee010 HaJie)Kffi-
CTIO i (3) ,ll;OCTaTill,O BH3Ha11em ,ll;JlJI Toro, a6H 6ytH Ja6e3rreqeHHMH MO)KJIH-
BiCTIO cy,noeoro 3axHC1)'. 

Binnoei,nHo ,no ycraneHoi npaKTHKH ¤eporreiicLKoro CY'lI.Y ««MaHHOM» 
MOiKe 6ym «HaJIBHe MaHHO», a6o aICTHBH, BKJIIOtfHO 3 BHMOraMH, CTOCOBHO 
XKHX 3aJIBHHK 3,nateH ,noeecm:, mo eia Mae npHHaHMHi «npaeoMipHe 011ircy-
eaHID1» ,nieeoi peanhawi HOro MaHHOBOro npaea» 22• 

3ayBIDKHMO, mo y KOHTeKCTi npo6JieMaTHKH ,D;OCJim,KeHHJI ICaTeropii 
hrrepecy BaiKJIHBe 3HatfeHHJI Mae p03JMlliHJI ( o6paHHJI Haii6iJibw TOtfHoro 
ei,nnoei,nHHKa npH nepeKJia,ni) tepMiHY «legitimate». 

Legitimate expectation HaHtfacriwe rrepeKJia,naIOTL HK «npaeoMipHi oqi-
K}'BaHIDD>, ane TaKOiK i HK (<38KOHffi oqiK}'BaHHJI», «npaeoMipHi=3aKOHHi 
oqiKyeaHIDI» rnmo23• 

21 Cno6oAiH M. M. 3axoHHi o'liKysamm: pro et contra. IlpasoMipHi o'liK)'BaHHJI O'liK)'-
22 BllHHJI: 36.CT.; 3a peA. I._B. ~n~cH6o-<I>crreesoi. XapKiB, EKYC, 2020. C. 130. . 

KapHayx 6.Il. I1pasoM1pH1 O'IIKyBaHIDl B npaxnud ¤sponeiic1>KOro CYTJ.Y 3 npas mo-
23 mIBH. ~: h~://dspace.nlu.edu.ua/bitstream/123456789/12647/1/Kamaukh.pdf 

ri;s;MlpHI O'IIKyBaHIDl: 36. CT.; 3a peA, I. B. Cnacu6o- <I>an:esoi. XapKiB, . 2020. 
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Y 38' Jl3I<y 3 l(HM 3ayB8)KHMO, m;o Il03Haqemm O , 
. tflK)'Bam,, me <<38KOH· HHX», 3,D;8¤TLCJI HeKopeKTHHM, OCKlJI.bKH Qe MOiKe CTBO • , • PHTH BpaiKeHIDI MO>K-

JIHBOCTl Bl.AC1)'ny Bl.A npHHI.Ulny eepxoeeHCTBa npaea 'T'ouv 
• • • • .1 1 ... J no3HatielilUI 

«npaBOMlpHl 0111JCYB8HHJI)) BHI'JIJl,nae 6iJILm IlpHBa6mm K . 
I . . HM. PIM Toro, Bpa-

xoeyeMO, mo « eg1tlmate» Qe He JIHme «npaeoMipHHH» a.n:e T · 6 ., • .., , aICOiK I «O -
rpyHTOBaHHH», «cnpaB>KHIH», «p03)'MHHH», «oq>iQiHHo» <<1IHH · 

6
. , HHKH» Ta lH. 

ToMY, _JIK Ha Ham no~,n, • lJILID TOtfHHM 6yno 6 BeCTH MOBy npo «o6rpYH-
TOBaH1» a6o «p03YMHI)} 01IIJCYBaHHJI. 

p03y~i~'1Jl iH'I::J>ecy, JIK -~~oqiK}'BaHIUI», 01leBlf'AHO, 3ae.nwzye CBOEIO IIOll-
BOIO .l.(HB1Jl1CTH1l~IH tp~HI.{11, Kotpa ee,ne ceiii rroqaTOK ei,n qaciB PHMCl,KOro 
npaea, ,ne tepMlHOM «lHTepec» Il03H811aJiaCJI phHHJ.{Jl Mi)K 68iKaHHM i pe-
aJII,HHM (THM, mo B)Ke e): «IHTepec - Qe Te, qoro MeHi 6p8K}'e, ire, IllO 
JI Mir Ha6ytH» ():(.~6.8.13~. Y TaICOMy C~Hci DOIDl'ml «iHTepec» BHC1)1Iae, 
oqeeH,nno, Katerop1e10 06 eKTHeuoro. BlAII}'HIDI 3a.3HatfeHoro rri,nxo,ny 36e-
piraerLCJI ,D;O ULOro qacy He JIHille y npaKtffW ¤CIID, a.rre fi: y eittfH3IDIHHX 
npaBOBHX ,ll;OKtpHHax: ,D;emo MeHDIOIO Miporo -y IlpHBaTHO-npaeoeiii, 6in&-
lli0IO -y ny6ni11uo-npaeoeHi:24• 

Bi,nTaK MaeMo 3'gcyeam, 11H cJii,n BBaiKam «UHBiJn.HHH iHTepec :rcaTero-
piero cy6' ¤KTHBHOIO, 11H KateropieIO 06' E:KTHBHOIO. 3ayeaiKHMo, II(O H Te, H 
imne ii p03YMlliHJI e ,noctaTHbO nonmpeHHM B IOpHcnpy,neHI.J;ii25• KpiM roro, 
icHYe ouiHKa uiei KaTeropii HK TaKoi, mo Mae no.neiHHY CJTHiCTb, BHacni,noK 
11oro BH3HaCTbCH, m;o «B UffBUil,HOMY npaei BpaxoeylOTbcg HK 06' eKTHBHi, 
TaIC i cy6'eKTHBHi imepecH»26• 

Y teopii npaea iHTepec MO>Ke po3I'JIJl,naTHcg me cpeHoMeH, mo Mae o6'eK-
THBHi i cy6'eKTHBHi xapaicrepHCTHKH, a TOM)', 3 ,neHKHMH 3aCTepe)KeHIDIMH, 
MO)KHa BeCTH MOBY npo «o6'eKTHBHi» Ta «cy6'eKTHBHi» iHTepecH. 

Y UHBiniCTm.d 3 11acoM 6a11eHHJ1 cytHocri iHTepecy 3MiHHJIOCll i fi:oro 
noqaJIH po31"IDI)J;8TH JIK KaTeropiro, pa,nme, cy6'eKTHBey, HiiK o6'acrmrny, 
mo 36JIH)Kae ne nolUITTII 3 KaTeropiero «cy6'eKTHBHe npaeo». 

24 BiHHHK O. M. Ily6ni•1Hi Til npHBaTHi hrrepecH B rocnoAapcLKHX TOsapHCTBax: npo-
6neMH DpaBOBOro 3a6e:me11emu1: M0HOrp. K., 2003. C. 14-16. 

u fpH6aHOB B. n. HH1-epec s rpIDICJ{aHCKOM npase. Ocy~eCTBJieHHe H 3a~HTa rpll)l(-
AaHCKHX npas. M., 2000. C. 234-244; Kyp6.rros A. JI. Co11enurne 'laCTHLIX w H ny-
WIH'IHblX HHTepeCOB npH npaBOB0M peryJIHp0BaHHH npeJ(IlpHHHMa:reJJl,C.KOH AeR-

. TCJil,HOCTH. M., 2001. C. 52-57. 
26 TKaqyK A. JI., ~iwmoK A. I, ~BinLHo-npasoBHH 38XHCT oxopoHIOBa.HHX 3aKOHOM 

hrrepecis • .AK'ryam,Hi npo6neMH Aep)KaBH 1 npasa. 2003. BHn. 23. C. 123. 
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Bpax0B)'IOllH BHKJia):{eHe, M0>KeM0 ICOHCTa-ryBaTH, ~o «o6rpyHToBatti 
OlllK)'BaHIDI» (MO)KJIHBicn, 0TJ)HMaTH mocb, JIKa He pe~1~~aJiaca) Ta «iH-
repec» (nparneHIDI OTJ)HMaTH mocb) OilHHHJIHCJI • .?' pt3~1~ Iln0~HHi, T0Ai 
JlK «iirrepec» Ta «cy6'eKTHBHe npaB0» y cyqaCHIH nHBIJIICTHn1 3a3BH'laii 
p03fIDl,D;alOTbCJI, JIK Il0HJITTJI 0)1.H0I'O nopJl'AK)', 

<d.J;neiJibHHii iunpec» Ta «cy6'cKTHeue npaeo 
Mo)l(Ha BBa>KaTH, mo UHBUiiCTH'IHa TP~HniJI po3r~aTH «iHTepec» Ta 

«cy6'eKTHBHe npaBO» JIK KOpemrrH, a iHo,z:d, HaBiTb, JIK npaKTH11H0 TOTOX<Hi 
Il0IDl'ITJI, Be)J.e CBiH Il0'IaTOK Bi.n KOHQenuii Py)J.OJII,<l>a <l>oH ¤pHHra, K0TpHH 
xapaKrepH3)'133J3 cy6'eKTHBHe npaeo JIK «IOpH.n;H'IH0 3axHmeHHH iHTepec». 
Bin 3a3Haqae, mo BOJIJI He ¤ MeTOIO Ta pywiHHOIO CHJIOIO npas, IlOHJITTg 

eoni u BJia):{H He e 3M03i JJ.aTH HaM npaKTH1IHe po3YMiHHJ1 npasa. Ilpaso, .JIK 
IIp0.lJYKT Hap0'Aff0I'O )ICHTDI, mo }'TB0plOE:TI,CJI BHacni,noK 6opoTI,6H MiiK pfa-
HHMH eneMeHTaMH l.{bOI'O )ICHTDI, 3 uimno BCTaHOBJieHHJI JIIOACbKOro rypry, 
icH)'e He mKH .w:ui roro, mo6 3AIBCHHTH i,ne10 a6c-rpaKTuoi npasosoi soni, 
a .w:ui roro, mo6 CJIY>KHTH iHTepecaM i UUIJIM UHBjJII,Horo o6iry27• 

Ha TaK0MY ni,nrpYffTi y cyqacHiH HiMel.{bKiH npaeosiH JJ.OKT})HHi cy6'eK-
THBHe rrpaBO po3rJIJIAaE:TbCJI HK «CBOq>i,nHa npaBOBa BJI~a, mo H~aHa ic-
H)'IO"IHM rrpaB0II0P.JIAK0M cy6' E:KTaM npasa AIDI 3~0BOJieHHJI neBHHX iHTe-
pecis»28. 

KpHTHKH TaK0I'O ni,nxo.zzy HaII0JIJiralOTb Ha TOMY, mo cy6' E:KTHBHe npa-
B0 icH)'e ii 6e3 «3axumeHoro» hrrepecy, a ocTaHHiii e JIHWe csoq,i,nH010 
nepe.zzyM0B0IO BHHHKHeHHJI npasa, pymmHHM eneMeHT0M uoro peanhauii, 
BCTaH0BJieHIDI, 3MiHH i npHDHHeHHJI npaeoBi.nHOCHH, ane He e cy6' E:KTHB-
HHM npasoM. Ha ix .zzyMK)', «UHBjJII,Ho-npaBOBIUI oxopoHIOBaHHH 3aK0H0M 
iHrepec He M0)l(Ha OTOT0>KHIOBaTH 3 cy6' E:KTHBHHM npaB0M, OCKUILKH pe-
anhaui,i cy6'eKTHBHoro npasa nepe)J.6a11ae MOiKJIHBiCTb ynoeHoBaiKeHoi 
oco6H 3.1:{iHCHIOBaTH )J.ii B Me>Kax CB0I'O npaea, MO)KJIHBiCTL BHMaraTH 3)1.iifC-
HeHHJI neBHHX JJ.iii Bi.n 3060B '.sI.3aHOi oco6H, MO)KJIHBiCTb 3BepffYTHCJI )1.0 

K0MDeTeHTHHX opraHie 3a oxopoHoIO nopyweHoro npasa. Y ceo10 11epry, 
iHTepecy, Ha Bi.nMiH)' ei,n cy6'eKTHBHoro npasa, He KopecnoH.zzye 3yc-rpi1I-

. HHH o6oe'DoK. TamM 11HH0M, peanhauiJI npHeamoro oxopoHIOBaHoro 3a-
K0H0M iHTepecy nepe.D;6a11ae 3.D;iHCHeHHJI .z:i;iH B npaB0BOMY noni - ue yM0Ba 

27 Ihering. Geist des romanischen Rechts auf den verschiedenen Stufen seiner 
Entwicklung. III. Leipzig, 1865. P. 327. 

21 :>KanHucKHR A.3., P!puxr A.A. Bse.11.euue s ueMeitKOe npaso. M., 2001. C. 304. 
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nownpeHHJI 3aKOHH0f0 3aXHCTy i M0>KJIHBOCTi 3BepHyTHCJI ,Z{0 K0MIIeTeHT-
HHX opraHiB Y BHila)J.K)' BHHHKHCHIDl HC3aK0HHHX nepemK0)1.. Onice iHTepec 
e nepBHHHHM moAo cy6' E:KTHBHoro rrpasa, .KKe e si,Z{ HLoro noxi.Z{HHM. Iirre-
pec e yuiKaJibHHM IOpH)1.H1IHHM q>eHOMCHOM, nepeTB0plOI011HCI, Ha crroci6 
peani3aQii cy6'eKTHBHHX npaB i IOpH)1.H11HHX o6oB'J13KiB»29, 

Bapro 3ayB3)KHTH icHyBaHIDl Y UbOMY TBep.l()KeHHi BffYTPimm.oro rrpo-
THpill'IJI, 3 HbOI'O BHilJIHBae, mo iHTepec 3 rrepBHHH0ro CTae rroxi)1.HHM, orro-
cepe,nK0BYI011H peanhaui10 cy6'eRTHBHHX rrpas. OAHaK, mBH)1.me, cy6'ex-
THBHi npaea CTalOTb cnoco6oM peanfaauii iHTepecy, ocxinLm siH nepe,nye 
ix BHHHKHeHHIO. 

TaKHM 11HH0M, cy6' ¤KTHBHi npasa Ta 3aKOHHi iHTepecH oco6H, JIK rrpa-
BOBi MO)KJJHBOCTi, MalOTb JIK cninLHi, TaK i Bi.Z{MiHHi pHCH, mo 3)'M0BJIIOe 
neBH)' Henocni.Z{oBHiCTL KOHUemtii iHTepecy B ~BmLHOM}' 3aKOHOJl:aBCTBi. 
Qe 3)'M0BJIIO¤ AOl.{iJII,HiCTb 6inLm JJ.eTaJILHoro po3rmmy ICaTeropii iHTepecy 
y UK YxpaiHH. 

IIepe.zzyciM, 3aYBaiKHM0, mo BH3HaqeHHJI II0IDITTII «iHrepec» a6o «~-
BmLHHH iHrepec» UK YxpaiHH He Micrnn,. Xoqa 3ra.Z{Ka npo I.UO KaTeropi10 
3yc-rpi11aer1,cg Y. HH3ui CTaTeH rnasH 3, CT. 67, 69 Ta iH. iu,oro Ko)1.excy, ane 
npH UL0MY 11aCTHHa ,zq,yra CT. 15 UK YxpaiHH o6Mexcyen,c,i: BKa3isxo10 Ha 
Te, mo «K0)l(Ha oco6a Mae npaso Ha 3axHCT csoro iHTepecy, JIKHH He cyne-
pe11HTL 3af3JII,HHM 3aca,naM l.{HBmLHOI'O 3aKOHO,Z{aBCTBa>). 

TaKHM 11HHOM, 3aMiCTL BH3HaqeHHJI IIOIDl'ITJI «iHTepec» MaeM0 mmie 
BICa3iBIC}' Ha MO)KJJHBiCTL npasoeoro 3axHCTy hrrepecy Ta q>OpM}'IDOBaHHJI 
BHMOm TaKOro 3axHCTY - iHrepec Mae «He cynepe11HTH 3araJIF,HHM 3aca.n;aM 
l.{HBUILHOro 3aKOHO.l{aBCTBa». 

BriM, Ha Ham IIOl'.IIJl)J;, y TaKOMY ni,nxo,Z{i HeMae Hi.11oro ,Z{HBH0ro, JIKIO;0 
B3JITH .D;0 ysam, mo UK YxpaiHH He MiCTHTb TaK0)I( BH3HaqeHHJI ICJIIOqo-
eoro AJIJI UHBinLHoro 3aK0H0)J.aBCTBa II0IDITI'JI «QHBinLHe npaso», K0TJ)e 
y ~MY Ko.D;eKci y 6mmocri BHII~ Hep03pHBH0 110B'DaHe 3 II0IDl'ITJIM 
«urrepec». Bi,u:raK npHnyCKaE:M0, mo B UK YKpaiHH cei.Z{OMO He BICJIIOqeHe 
neram.ue BH3Ha11eHHJ1 uie:i KaTeropii 3 MeTOIO AOCTaTHl>O nmpoxoro ii po3y-
MiHHJI IlpH 3aCTOCysaHID Ha npaKTHl.{i • 

Bpaxosy1011H 3a3Ha'IeHe, npoaHanhyeMO BH3Ha11eHIDl II0IDl'ITJI Ta po3y-
MUIHJI cymocri KaTeropii «iHrepec» y BiT'IH3IDIH0M}' :nlfBUII,HOM}' 3aK0HO-
A&BCTBi, nocnyroey1011HCL rrpH UbOMY II0IDl'ITJIM QHBmLHOfO npasa JIK MO)K-

29 BeeeA}Ucr'Osa H.B. Oxpau.11eMldH 3aKOH0M mrrepec B rpIDK,D.auCKOM rrpase: MoHorp. 
. X., 2012. C. 134-135. . 
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mmoi noae.n;imrn: cy6' eKTa u;HBim.HHX Bi.n;HOCHH, KOTJ)HH .l(ie y npaB0B0My 
nom. 

Pa30M i3 THM, TaKHH BHCH0B0K CaM no co6i He ,l(ae KpHTepiiu BCTaH0B-
JieHIDI cniaai.n;HomeHIDI Kareropiii UHBim.Horo npasa Ta iHTepecy i TaKHM 
IIIJUIX0M BH3HaqeHIDI Il0IDITfjf 0CTaHHb0ro. Or>Ke, 6y.l(eMo cnHpaTHCJI Ha 
manh HopM rnauH -rpen,oi UK YKpaiHH «3axHCT UHBim,HHX npas Ta ia-
repecia», Ko-rpi MiCTIITJ, 3ra.l(KY npo «imepec» TaKHM 'IHH0M M0>KeMo or-
pHMaTH y.JIBJieHIDI npo KOHUenu;iro Bi~H3H.JIHOro 3aKOHO,l(aBCTBa mo,l(o oc-
TaHHb0ro. 

Cni.n; 3ayBa>KHTH, mo BKa3aHa rnaaa MiCTHTJ, 6iJ11>me IlHTaH&, Hi>K Bi.n;no-
Bi.n;eii Ha HHX. 

llepe.n;yciM BHHHKae DHTaHIDI, npo JIKHH caMe «iHTepec» H.l(eT1>c11 y QI< 
YKpaiHH: npo «imepec B UHBim.HOMY npaui» 'lJH npo «u;HBim.HH.H iHTe-
pec»? TaKe IlHTaHH.JI noa'J13atte 3 THM, mo i y Ha3Bi rnaBH TpeT&oi QI<, 
i y CT. 15-17 UK YKpaiHH B>KHBacr&CJI BHpa3 «u;HBim.Hi npaaa Ta imepe-
CH». To6TO, ~o CTOCOBHO Toro, mo «npaua» e «u;HBUll>HHMH», CYMHiBiB 
He BHHHKae, TO moA0 «iHTepeciB» UJ,0ro CKa3aTH He MO>KHa. 3aJIHWacr&CJI 
IlpffllYCICaTH, mo y HOpMax UK YKpaiHH, ,l(e H.l(eT&CJI npo «u;HBim,Hi npasa 
Ta iHTepecH», MaIOTl>CJI Ha yaa3i <<u;HBim.Hi npaaa Ta UHBUI&Hi iHTepecH», 
ane CJI0B0 <<u;HBiJil>HD) Y ,z:q>yroMY BHIIa,llK}' BHfiYmeHe 3 MipicyBaH& eK0H0-
Mii MiCUJI. Xoqa KOHCTJ>YKD;iJI CT. 15-17 UK YKpaiHH He 3,llacr&cH BAaJI0IO, 
0,lUlaK WIDIX0M TaK0ro npHfiYmeHIDI, MH OTpffMYE:M0 nepwy BmnpaBffY 
TOqzy )lJIJI Il0)laJil>WOi xapaKTepHCTHKH B>Ke He iHTepecy, ane «UHBim.Horo 
iHTepecy» HK Kareropii, Il0B 'H3aHOi 3 u;HBUIJ,HHMH npaBOBi)UIOCHHaMH. Ilpu 
IU>0M}' MaE:Mo Ha yaa3i, mo eneMeHTH oCTaHHix MO>KyTI, xapaicrepHJYBarnc,i 
TaK0>K 33 )l0il0M0roIO KaTeropii «imepec», mo IlO.l(UIJIE:Tl>CJI Ha ny6ni'IHHH 
Ta npHBaTIIHit30, 

y KOHTeKCTi ,llOCJii.n;>KeHIDI KOJihii iHTepecis Hae u;iKaBHTI, He «iHTepec» 
B3araJii, HK a6c-rpaKTHa KaTeropiJI, a po3YMiHH.JI UJ,0ro II0IDITI'JI y KOHUen.uii 
YKpaiHc&KOro UffBUIJ,HOro 3aK0H0,llaBCTBa. 

. Po3~aI0qff II0IDITI'JI iHTepecy ni,n; TaKHM K}'TOM 30py, IIIIDIX0M JI0· 
nqfforo 1 CHCTeMHoro TJiyMaqeHIDI H0pM UK YKpaiHH M0>KHa 3po6HTH su-
cuosoK, mo «iHTepec» po3YMiE:T1>c,i u KoAeKci JIK KareropiJI cy6' eKTHsua. 
Ha KOpH:°' TaK~i Il03Hu;~ CBi.n;qHTJ, Ta o6CTaBHHa, mo BHpa3 «UHBim.HHX 
npaa Ta IHTepecIB», HKHH B>KHBaE:Thc,i y Ha3Bi rnaau TJ)eTl>oi UK YKpai-

30 Bi.HHHIC O.M. 11y6.ni'lui Til npHBarHi iurepecu B rocno,AapcLKHX. rosapucrsax: npo-
6neMu npasosoro 3a6e3ne11:e1UU1. K., 2003. C. 8-28. 
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8 y Ha3Bi Ta TeKCTi CT. 15-17, y qacTHHi 4 CT. 67, qaCTHHi 3 CT. 69 Ta iH-
:~ H0pMaX UK YKpaiHH, e ycTaneHHM, CTa6im.HHM, To)li y cyK}'IlHocri 

3 TepMiHaMH «06' eKT», «npe.llMeT?> !omo B>KHBaHH.JI cnosa «~epec» He ?Y· 
c-rpiqaeT&C.11. Ein&m Toro, y Po3A~t TJ>eT&0MY nepwo1 UK ~Kpa~ 
«O6'eKTH UHBlll>HHX npas» Il0Ml>K TaKHX 06 E:KTIB (y T0MY 'IHCID Il0MDIC 
«MaTepian&HHMH Ta HeMaTepiaJI&HHMH 6nar:aMH~>) iHTepecH He 3ra.zzyroTLCJI. 

P830M i3 THM, y BHila)lKaX, KOJIH TepMIH «IHTepec» B>KHBacr&CJI Il03a 
ycTaJieHHM BHpa30M «UHBim.Hi ~aBa Ta iHrepecH:>, HHM Il03HaqaIOThcJI 
noHRTTJI, JIKi M8IOTI, ,l(OCTaTHLO q1TKO BHpa>KeHe cy6 eKTHBHe 3a6apBJieHH.JI. 
HanpHKJia,ll, y CT. 23 7 UK Y~aiHH 3a3Haqacri:ca, mo «He npe~cTaBHHK0M 
oco6a, JIK8 xoq i .l(ie B qy,KHX IHTepecax .. ane am BJiacHoro 1Meu1». Y qaCTH-
Hi 3 CT.2381-lK YKpaiHH rosopHThC.11, mo «npe,llCTaBHHK He M0>Ke BqffffJITH 
npauoqHHH si.l( iMeHi oco6H, J11CY siH npe,llCTaBJI.11e, y csoix iHTepecax a6o 
8 iHrepecax iHwoi oco6H, npe,llCTaBHHK0M HKoi aiH 0,lUloqacHo e.». 

.AHani3 3MiCTY T8 CIIpJIMOB8HOCri BKa3aHHX HOpM CB~ npo Te, mo 
«iHTepec» p03YMieT&CJI 'ryT RK cy6' eKTHBHa KaTeropiJI, OCKUIJ,KH UillKOM JI0-
riqHO aHIIDl)J;ae BHp83 <<.niHTH, Bpaxoayro'IH qy>Ki (caoi') npameHH.JI». Cnym-
HiCTh TaKOro npHflYID;eHlUI M0>KHa nepesipHTH Ha IlpHKJia)li B>KHBaHH.JI Bi.n;-
noai.n;Horo rro3HaqeHIDI y rnaui 79 1-lK YKpaiHH, Ko-rpa peryJIIOe si.n;HocHHH, 
mo BHHHK8IOTI, npH B'IHHeHHi AW B MaHHOBHX iHTepecax iHwoi oco6H 6e3 
ii ,ll0pyqeHWI. 

Ha rrepnnm norJIJl.l(, Mo>Ke 3.l(aTHca, mo KaTeropiJI «iHTepec» TYT MiCTHTh 
o6'eKTHBHi eneMeHTH. TaKe Bpa>KeHlUI BHHHKae, K0JIH BHXO,D;HTH 3 Toro, mo 
oco6a, mca B"IHIDle ):(ii B Ma.HHOBHX hrrepecax iHWoi oco6H 6e3 i"i .n;opyqeH-
WI, 3axmnae «6Jiaro» OCTaHHl>oi. Ilpore, TaKe Bpa>KeHH.JI e XH6HHM. IJ;e cTae 
noMiTHHM B>Ke TO.l(i, KOJIH MH cnpo6yE:Mo po3KpHTH noIDITfjf «iHTepec», HKe 
B>KHBacr&CR y ICOHTeKCTi CT. 115 8-1160 1-lK YKpaiHH, -qepe3 3ra.n;ysaae no-
llJl'ITJI «6naro». TaKe BH3HaqeHH.JI 0,l(H0ro Il0IDITfjf -qepe3 iHwe me HK0IOCL 
Miporo BHr'JIJl,l(ae npHIIyCTHMHM y qaCTHHi nepmm CT. 1158 UK YKpaiHH: 
BHp83 <~o MBHHOBHM iHTepecaM iHWoi oco6u 3arp0>KYe He6e3neKa ••• » 
3 AeJIICHM CTYIIeHeM YMOBHocri Mo>KHa 3aMiHHTH BHpa30M <~o MaiiHo-
BRM 6JiaraM iHIIIoi oco6H 3arpo>KYe He6e3neKa ... ». 

Bo,AH011ac, Hi CTOCOBHO H83BH rnauH 791-lK YKpaiHH, Hi CT0C0BH0 3Mi-
CTy llllIIHX ii HOpM TaKe TJ1yMa11eHID1 Il0H.JITT.11 «iHTepec» He BHrJ.Ul,ll;ae npH-
lammM. HanpHKJia)l, JIKID;O cnpo6ysaTH BHeCTH si.n;nosi.n;Hi 3MiHH B Ha3BY 
fflBBH 79 l.lK YKpaum, ro 3aMiCTh «BqHHeHH.JI ):(iii B MaHH0BHX iHmepecax 
imnoi 0Co6H 6es ii .l(OpyqeHIDI» o-rpHMaeM0 «B'IHHeHH.JI ,l(lli B MaHHOBHX 
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Ilpore, H~O BH3H8TH, mo oxopOHIOB8HHH 38KOHOM iHTepec onocepe~-

KOB)'CTl,C.JI cy6'E:KTHBHHM npaBOM, xoq 6H i oxopOHIOB8HHM, TO npo6neMa 
oxopomoeaHOI'O 38KOHOM iHTepecy 3HiMaE:TLCH 30BCiM, OCKIDLKH icHye ei.q-

noei.D;He cy6' E:KTHBHe npaeo. 
Y 38 'g3xy 3 BHICJia,D;eHHMH BHme IlOJIO)KeHHHMH eapro 3BepHyTH yeary 

Ha HeKopeKTHicn, 8)KHB8HHH BHpa3iB ((38KOHHHH iHTepec», «iHTepec, ~o 

oxop0HHCTl,C.JI 3aK0HOM», «oxopoHIOeaHHH 3aKOHOM iHTepec» TOIIJ;o. Oco-

6mmo, KOJIH H,Z:(eTLC.JI npo p03YMiHHH 38KOHHOI'O iHTepecy HK B~o6p8)KeHHJI 
e 06' E:KTHBHOMY npaei a6o Taxoro, mo BHnnHBae 3 iioro 3aram,HHX 3ac~ 
i neBH0IO Miporo rapaHTOeaHHH .n:ep)KaB0IO, npocntii IOp~H'IIHHH .D:03BiJI 

' Cilp.SIMOBaHHH Ha OTpHMaHHH neBHOI'O coniaJibHOI'O (3a,n;oeoneHHH neBHHX 
conia.m,HHX norpe6), mo He cynepe11HTL ny6ni11HOMY iHTepecoei 33• 

Ane y rany3j npHeaTHoro npaBa I(HBiJILHHH iHrepec, TaK CaMO JIK 
i cy6' E:KTHBHe npaBo, CaM no co6i He MO)Ke 6YTH «3aKOHHHM» a6o «He3a-
K0HHHM» (.Sl~O, 3BiCHO, He oniHroeaTH iioro 3 cyro Il03HTHBiCTCLKHX Il03H-
niu). A.n:,Ke nparaeHHH, 68)KaHHJI JIIO,n:HHH, JIKmO BOHH He BHpa)KeHi y .n:iJix, 
He Maron, 10pH,n:H11Horo 3Ha11eHHJ1. 

HaroMiCTL, 6inbm T011HHM 3.Zl:8CTl,Cjf BeCTH MODY npo «npaeoMipHiCTb» 
a6o «HenpaeoMipHicTL» 3,n:iff cHeHHJI I(HBim,HHX npae Ta iHTepecie, mo BH-
3Ha11aE:TLc.S1 fa epaxyBaHffjJ:M HOpM, BCTaHOBJieHHX .n:oroeopoM cy6'E:l(Tje ei.n:-
noei.n:HHX Bi.n:HOCHH, aKTaMH I(HBinbHoro 38K0H0.D:aBCTBa, 3BH11WIMH, a Ta-
KO)IC DOJIO)l(effb .D:OKTpHHH npaBa. 

3ei,n:CH BHnnHBae JIOri11Ha KOHCTpYKI(m: JIKm0 iHTepecH 3.D:iHCHIOIOTL 
npaeoMipHO, TO BOHH ni.n:mmtIOTL npaBOBOMY 3axHC1)'; memo - Hi, TO 3a-
XHCT 3aiHTepecoeaHiu oco6i He Ha,n;aE:TLc.SI. · • 

Ane Bi,n:TaK BHHHKae i npo6JieMa, KOTpy MO)l(Ha iMeH}'Bam «npo6JieMOIO 
.n:orrycTHMocri Il0WHpIOBaJILH0ro TJIYMa'IeHHH IlOHJITTII WHKaHH (3JIOB)l(H-
BaHIDI rurninbHHM npaeoM). 

llmmmcoM i"i BHHHKHeHHH e B)Ke 3ra.n:yeaHa HeneeHiCTh y BH3Ha"IeHHi - "°' 
cnieei,n:HomeHIDI nowm, «I(HBinbHHH ( oxopoHroeaHHii 3aKoHoM) iHTepec» 
Ta «cy6' E:KTHBHe I(HBinbHe npaeo». - . 

IloCHJIIOE:TLCJI I(JI HeneBHiCTL po36~HOCTJIMH (.SIK 3.D:8E:TLCJI 118CT0 He.n:o-
CTaTHLo MOTHB0BaHHMH a iHO,D;i B3ararri HeMOTHB0B8HHMH) y HaHMeHyeaH-
IDIX Ta 3Micri ~ae .npyroi Ta TpeTL01 Klrnrn nepmoi l{K YKpai'aH (a TaKO)K 
mcpeMHX cTaTeH UHX rnae ). 

33 Bi.Hume 0. M. Ily6nilfui Ta npHBaI'Hi iurepecu B rocno~a -
6JieMH npaB0B0ro 3a6e3nelfeHHJ1: M0H0rp. K., 2003. C. 1s:l,KffX TOBa~HCTBax: npo-
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TaK, rnaea 2 QI< Ha3HBaeTLC.SI «Ili.n:CTaBH BHHHKHeHIDI I(HBim,HHX np 
T8 o6oe'H3KiB. 3.n:Hi:cHeHHH I(HBUil,HHX npae Ta BHICOHaHIDI 06oe'g3IciB». aB 

IlpH I(hOMY «I.vlBiJILHi iHTepecH» He 3ra,rzy:ron,cg Hi y Ha3Bi rnaBH 2 Hi 
y Ha3BaX CTaTeii 11-14 QI< YKpa~HH, m;o BKJIIO'IeHi .IlO rnae. 3Bi;CH, 
Hi6HTO, BHIIJIHBae B)Ke 3ra.n:yeaHHH BHIIJ;e BHCHOBOK, m;o I(HBUil,HHH iHTepec 
q>aKTH'IHO «nor.JIHHaeTLC.SI» I(HBinbHHM npaBOM, a Bi.n:TaK He Mae: CaMOcriH-
uoro ropH,n:H'Illoro 3ua11eHHH. 

Ilpore Qeii eHcHoeoK o.n:pa3y nopo)Vl(ye C}'MHiB y 3B'}l3Ky 3 aaiiMeey-
eaHHJIM rnaeH 3, CT.CT. 15-17 IU< YKpaiHH, a TaKO)K IlOJIO)KeffIDIMH 3ra,l(a-
HHX CTaTeH. 

TaK, rnaea 3 QI< YKpaiHH Ha3HBaencg «3axHCT I(HBim.HHX npae Ta ia-
repecie»34. TaKi caMi q>opMYJIIOBaHHH B)ICHBaIOTLcg y Ha3Bax Ta 3Micri CT.CT. 
13-17 QI< YKpaiHH. 

Bim.m roro, 11aCTHHa 2 CT. 15 IU< YKpaiHH MiCTHTL cneniam,He nono-
)KeHHH mo.n:o 3aXHC1)' iHTepecy: «Ko)l(Ha oco6a Mae: npaeo Ha 3aXHCT ceoro 
iHrepecy, JIKHH He cynepe'IHTL 3araJILHHM 3aca,n;aM I(HBim.Horo 3aKOHo.n:aB-
cTea». TaKHM tJHHOM, uaee,n:eHa HOpMa <<BHOKpeMJnOe iHrepec» 3i, 3,llaeano-
ca 6, uepo3'eMHoro q>opMYJIIOeaHIDI <<nHBiJn.Hi npaea Ta imepecID>. 

He MeHW tJiTKo «cenapoeaHi» KaTeropn <<I(HBun,He npaBo» Ta «iHTepec» 
y oCTaHHLOMY pe11eHHi 11aCTHHH 2 CT. 16 IU< YKpaiHH: «Cy.n MO)Ke 3aXH-
CTHTH QHBUI&He npaeo a6o iHTepec UDIIHM cnoco6oM, m;o BCTaHOBJieHHH 
.n:oroeopoM a6o 38KOHOM». Onlce He «npaeo Ta iHTepec», a caMe «npaeo 
iIDQ iHTepec». 

BriM tJiTKiCTL no3Hnii mo.n:o MO)KJIHBOCTi ei.n:oKpeMJieHIDI 3aXHCTY «npa-
ea :m ~pecy» Ha 1.(1,0MY, npaKTH'IHO, 3axjaqyen,c.S1, OCKUil,ICH y CT. 18 
YKpaiml H,n:eTLCJI npo 3axHCT HOTapiycoM JIHme ((I(HBUII,HHX npae», e3aranl 
6e3 31'8,lUCH npo MO)KJIHBiCTL 3axHCT)' HOTapiycoM «iHTep~~iB». CT 

Tu CBMO ue 3ra,zzyIOTI,CJI iHTepecH i y CT. 19 UK YKpaIHH «CaMo3aXH 

IUIBW.HHX npae». ' . 
Yee 383Ha11eHe B cyxynHoCTi .n:ae ni,n:CTaBH .D:llil .Z(OCHTL eipon,naoro BHC-

Ho~rv II(O 38ICOHo.n:ae~i ceoro 11acy npocro 3aJIHIIIHJIH ne ~aHHJI rro3a 
•v, · • eTilI.(111.ll>OfO 110· 

)'Bal'OIO a si.z:tnuc sunimeHHH u:oro 3aJie)ICHTL BI.n tHTepnp 
' ··r nuTl'nilo) y KO)l(HOM)' 

Jlc»KCHHJI 1COpHC1)'88118MH ( OC06aMH, mo MaIOTL IOpHC,....n.LUJo 

BIIIIBJUCY OICpeMO. . . • nfaIBX KO)l(eH 
DpH Till Mero.n:onori'IHiH MaKCHMi, mo npH crropax Ta xo CTI> npH-

9'MBin y l'8Jly3i npHBaTHHX Bi.n;HOCHH Ma¤ BH})imyeaTHCjl Ha KOpH 
. ·' 

i ,qani nwq>eCJJeHO MHOIO-¤.X. 
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BaTHoi oco6H Ha ni,ncTaBi npe3)'Mnuii npaeoMipHOCTi Ta ,no6pocoe · • 
ll iHTepeciB, HaMipiB Ta )J.iH. lCHocr1 

B~o~ 3 UI>~ro, npHnycKaeMo, ll\O nonmKeHIDI HOpM rnae 2 i 3 QI< 
YKpalHH p1BHOIO MlpOIO CTOCyIOTbCH 3,niiicHeHIDI Ta 33XHCT)' HK UHBiJU, . . . . HHX 
npaB, TaK 1 UHB~HHX. 1HTepecrn. Ha TaKo~ Mero.nonori'IHOMy ni.nrpyHTi 
p~3rnHHeMO .nam npo6neMy ((3Il0B:>KHBaHIDI lHTepeC0M» y c4>epi U:HBiilbHHX 
81,nHOCHH. 

3JIOB,KHBaHHH QHBi.abHHMH npaB&MH 

Ta QHBUlbHHM inTepecoM 

He 6y,neMO 3ynHIDITHCH 'I)'T Ha npo6neMi 3JIOB:>KHBaHHH npaeaMH, JIKa 
.nocni.n:>KyBanac.a: Bil'IIH3HHHHMH H3yKOBu;HMH, 33.3BH1:13H, y KOHTeKCTi 6im,w 
3aram,Hoi npo6neMH 3,niiicHeHHH Ta 3ax.HCTY cy6' E:KTHBHHX :QHBUil,HHX 
npae 35, a HaTOMiCTh, KOHCTaTYE:MO, II(O KOHicpeTHi Il.HTaHIDI 3,1).iiiCHeHIDI :QH-
BillbHHX npaB B )'M0Bax eiiiHH, IlOKH II(0, e IlpaICTH1:lHO He BHB'IeHHMH, a ei,n-
TaK mrrpe6yioTh cneuiaJibHOro caMocTiiiHoro ,nocni,n:>KeHIDI. 

I1011arn eapro 3 aHani3y nono:>KeHb CT. 13 UK YKpaiHH, sKa HaJHBaen,c.a: 
«Me:>Ki 3)1.iiiCHeHHH UHBillbHHX npae». Haee.n.eM0 ii Il0JI0:>KeHIDI, mo CTOCy-
IOTbCH npo6neMaTHKH Hamoro .n.ocni,z:oKeHIDI, ,l).OCJiiBHO, B0,l).H0lJ:aC, orrycKa-
IOllH ri nonmKeHIDI, xKi He MaIOTh 6e3nocepe)J.HI,oro CTOcyHKY ,no 3,D;iiicHeH-
H.H I(HBillbHHX npaB Ta CTB0peHIDI 3arp03H ixHhOfO 3,1).iiicHeHIDI. IlpH U:bOM)' 
cnapaeMoc1> Ha eucnoBJietty emn;e Te3y, 3ri,l).Ho mil y 3Micri rnaeH 2 Ta 3 
UK YKpai'HH, He3ane:>KH0 ei.n cpopM)'JllOBaHh, He npoeo,Zl;HThCH tiiTKa MeiICa 
MDK TepMiHaMH «:QHBUil,He npaeo» Ta «iHTepec». 

OTiICe CT. 13 UK BCTaH0BJIIOe, mo: 

Js KO'l' O. O. 3JJ.iHcHeHWI Til 3axHCT cy6'E:Kl'HBHHX WfBim,HHX npas: npo6neMH -reopii 
Ta cy,nosoi npa.KTHKH: M0H0rp. K., 2017. 494 c.; KO'l' 0.0. Ilpo6neMH 3JJ.iHCHeHIUI Ta 
3axHCTJ cy6'eKTHBHHX UHBinbHHX npas: JJ.HC ••• JJ.OIO'. IOpHJJ.. uayx. K., 2017. 550 c; 
KpacHULKa JI. B. Ilpo6neMH 3JJ,iikueHWl Ta 3axHC1)' oco6HCTHX Ta MaHHOBHX npas 
6aTLKiB i JJ.iTeH: M0H0rp. K., 2014. 628 c.; Oco6nHBOcri 3JJ.iHCHeHWl cy6't:KTHBHHX 
npas yqacHHKaMH WfBinbHHX Bi}J.HOCHH: M0H0rp.; 3a 3ar. peJJ,. aKa,!teMixa HAilpH 
YKpaiHH B.B. Jlyug. K., 2011. 320 c.; IlpHsarnonpasosi Mexmli3MH 3.zdlkHeHWI Ta 
3axHCTY cy6't:KTHBHHX npas 4>i3H'IHHX Ta IOPHJJ.H'IHHX oci6: KOJJeKT. M0H0rp.; 3a 
peJJ. .. B.JI. RpoULK0ro. X., 2013. 272 c.; Cre4>aHqyKM.O. Me,1ci 3}J.ii-icHeHWl cy6'eK-
THBHHX UHBinbHHX npas: M0H0rp. K., 2008. 184 c.; Cre4>aHqyK M. 0. QHBinbHa npa-
socy6' eKTHicn, 4>i.3H'IHHX oci6 Ta oco6nHBOcri ii 3JJ.ilkHeHWI: MOHorpacj>iJI. KHiB, 
2020. 429 c.; Cre4>aHqyK P. 0. Oco6Hcri ueMaHHOBi npasa 4>i3H'IHHX oci6 y WfBinL-
H0MY npasi (norurrr,i:, 3MiCT, CHCTeMa, oco6JIHBOcri 3,QlliCHeHWI Til 3aXHC1)'): MOHOrp, 
XMenLHHULKHH, 2007. 626 c. 
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(( 1. UJmin&Hi npaBa oco6a 3.Z(iHCHIOE: y Me)Kax, Ha,ll3HHX iii ,Z(OI'OBOp0M 
a6o aKTaMH U:HBiJll,H0fO 3RKOHO,Zl;RBCTBa. 

2. flpH 3,niHcHeHHi csoix npae oco6a Jo6oe'sJaHa yrpHMYBaTHcs ei,n 
iii ,rKi MornH 6 nopywHTH npaea iHWHX oci6, •• • 

.n , - 6 3. He ,nonycKaIOTbCH All oco H, 11.\0 811HHXIOTLCH 3 HaMipoM Jae,naTH 
JllK0AH iHilliH oco6i, a TRK0:>K 3JI0BiICHBaHIDI npaBOM 8 iHWHX q>opMax. 

4. IlpH 3,ni.ifoHeHHi U:HBinbHHX npae oco6a Il0BHHHa .no.nep>KyBaTHCH MO-
pam,HHX 3acM cycninr,c-rea. 

s .... (He crocycr&cH 6e3nocepe,ll.H&0 npo6neMaTHKH, HKa Hae u;iKaeHTb). 
6. y p3.3i He.l(0,D;epiICRHIDI oco6010 npH 3,D;iiiCHeHHi CBoix npae BHMOf, HKi 

ecTaHoBJieHi qacTHHRMH ,npyro10- n' HT0IO uiei CTani, cy,D; MO)Ke 3060B 'ua-
TH ii npunHHHTH 3JI0BiICHBRHIDI CBOiMH npaeaMH, a TaK0)K 3aCTOcyeaTH iHwi 
Hacni.nKH, BCT8HOBJ1eHi 3RKOHOM». 

Po3rJVIHeM0 ,nani 11aee,neHi IlOJI0iICeHIDI 6in&w ,Zl;eTaJibH0, epaxOBYIQ11H, 
mo y 3aram,HOM)' BHIIDl,ll.i BHMOra ,Zl;0 HaJieiICHoro 3,D;iHCHeHIDI cy6'E:KTHBHHX 
npBB enpaiICeHa y cT. 68 KoucTHTYuii YKpaiHH, sKa nepe,D;fiaqae, mo KO)KHHH 

3o6oe's3aHHH HeyxHJibH0 .D:01J)HM)'BcITHCH K0Hcnny1.di YKpaiHH, He nocx-
raTH Ha npaea i ceo6o.D:H, 11ecTh i ri.nHiCTh iHmnx mo,neii. HopMH KoHcnrry-
uii YKpaiHH MiCTHTb i 6iJlbW KOHKpeTHi BHM0rH mo.D:0 3,D;iiiCHeHHH 01cpeMHX 
eH,D;ie Ba:>KJIHBHX n;HBim,HHX npae. 

Bi,nnoei,ll.Ho ,no u;&oro, J,niiicueHIDI u;ueinr,Horo npaea Mae ei,D;6yeaTHCH 
y MeiICax, BCTRH0BJieHHX ,noroeopoM a6o aKTaMH U:HBiJil>HOI'O 3aKOHO,naB-
CTBa. 

Cra1TI1 23 KoHCTHTYU:ii YKpaiHH nepe,nfiaqae, 11.\0 KO)KHa JIIO,nHHa Mae 
npaBo ua sim,HHii po3BHTOK csod oco6HcTOcri, HKm0 npn u;r,oMY He no-
pywyK)TbCH npaea i ceo6o,nH iHWHX n10,neii. U:e nono)KeHHH KoHCTmy1di 
e ni.zu}>yHTIIM npaeHJia 11. 2 CT. 13 QK, .HKe rroMrae e TOMY, mo npu 3,niiic-
Heuai ceoix npBB oco6a 306oe's3aHa yrpHM)'BaTHCH ei.n ,niii, sKi Mornn 6 
nopyuurm npaea iHWHX oci6, 3ae,naTH WK0.l(H )J.OBKinmo a6o KYJlb'l)'pHiii 
ClllWIOfHi. 

lJaCTHHa 3 CT. 13 UK polphIDie .n.ea BH.D:H 3JIOBiICHBaHHHM npaBoM: 
1) 3JI0BXCHBaHHJI rrpaeoM IllJUIX0M HaBMHCH0fO 3aB.Z(aHHH WKO.lO{ iHWiH oco-
6i; 2) 3JIOB:>KHBaHWI npaB0M, noe'aJaHe 3 BHK0pHCTaHHHM He.l{03BOJieHHX 
<l>oPM ftoro peaniJaui,i, ane y paMKax 3aram,Horo ,no3eoneHoro THIIY noee-
.lUHICH ~o.no ,naHoro npaea. 
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HaBMHCHe 3aB)laHIDI IIIKO)lH iHIIIiH oco6i E! l.{HBUILHHM rrpaeonopymeu-
IDIM, mo M0)Ke TIIITH 3a co6010 ei)lnoei.n:a.n:LHiCTL y BHr.JIJl)li ei.n;WKO.l(}'BaHIU( 
IIIK0)lH, CTMHeHIDI mrpaq>y romo. 

illtt:CfMOByIOqH BHKm1.n:eHe, MO)KHa 3po6HTH BHCH0BOK, mo ui Il0JI0)l(eH-
IDI, CTOCYE!TLCJI TaKO)K cmyauiu «3JIOB)KHBaHIDI» iHTepecaMH y cipepi UH-
BUILHHX Bi)lHOCHH, mo, BJI3CHe, i E! O)lHHM 3 qffHHHKiB BHHHKHeHHH Konhii' 
iHrepecie (y l.{LOMY pa3i - iHTepecy HenpaeoMipHoro 3 iHTepecaMH npaeo-
MipHHMH). OcKUILKH OCT3HHi MO)KYTL CTocyeaTHCJI, JIK OKpeMoi" oco6H, TaK 
i CIIUILHOTH, .n:a.n:i MaE!MO po3rJIJIH)'TH 33Ca)lH ixHLOro cnieiceyeaHHH, cnie-
Bi.n:HOIIIeHHH i B33E!MO)lii°. 

IHTepecu iimuei.nyaJJLHi Ta cycniJJLHi, 
npHB8THi T8 ny6Jii•rni 

OuiH101oqH oco6JIHeocri q>OpMfeaHHH, pea.n:hauii" Ta p036I)KHOCTeii 
rrpHBaTHHX i rry6niqHHX iHrepecie B yMoeax eiHHH, CK0pHCT3E:MOC'1 y HKO-

cri MeTO)lOJIOriqffOi" OCHOBH .n;HipepeHuiauii" iHTepecie KOHU;em::i;iE:10 reopra 
¤niHeKa (He no.n;UIJIIOqu 3ara.n:0M uoro no3HTHBiCTcLKi yrro.n;o6aHIDI), HKa 

3)l3CTLCJI aaii6UILIII IIpH)l3TH0IO )lJIJI BHpirueHHH KOJifaiii B fMOBaX Ha.z{3BH-
qaiiHffX cmyaurn, KOJIH Mae Miene o6'eKTHBHHH npouec 3poCTaHHH poni 

.n;ep)KaBH. 
Bi.n:MiHBOCTi Mj)K rrpHeaTHHM i rry6niqHHM npaeoM, HK 3a3Haqae r: ¤Jii-

HeK, MOXC}'TL 6}'TH 3ee.n;eHi .n:o rid roJIOBHOi" i.n:ei", mo y npHBaTHOMY rrpaei 
OKpeMi iHJUIBi.n:H IIpOTHCTOHTL o.n;He O)lH0MY HK npHHQHIIOBO cyni.n:PJI.n:Hi, 
BOHO peryJIIOE! TOMY 93aeMHi crocyHKH iH.n:HBi.n:ie HK T3KHX, ro.n:i HK rry6niq-
He rrpaeo HOpMfE! CTOCYffKH Mi)I( pfaHHMH cy6' E!KTaMH BJia)lH a6o opraHha-
ui10 Ta 4>ymcuii cy6'eKrie BJiatt:H Ta i"xue CTaBJieHHH .n:o ni.n:JiernHX uiii BJiatt:i. 

IlpH lll>OMY HocieM npHBaTHHX npae E! He a6crpaKTHHii, faoJILOBaHHH ei.n: 
c0uiaJILHHX Bi.n:H0CHH iH){HBi.n:, a qneH cycniJILCTBa, HKHii .n:ep)KaB3 BH3H8E! 
oco6010. ToMY npHBaTHe rrpaBo E! npaeoM col(iaJILHHM 

Bi.n:TaK y I<O)KHOMY o.rcpeM0MY npaeoeoMY crocymcy (ei.n:HomeHHi) iiTH-
c.11 MO)KC JIHIIIe npo Te, IIJf nepeBa)KaE! npH perymoBaHHi iioro o6'E!ICTHBHHM 
npaBoM iH)lHBi.zo'aJILHHii a6o couiaJILHHH iHTepec. Yci couiaJILHi, a TOMY 
A aepxamHi iHrepecH, Tal<O)K HeMoXCJIHBO ynHTH a6comomo ei.n:oiq,eM-
neHHMH ei.n: iHrepecie m.ztHBUO'aJil>HHX. b}'.z:tL-JIIC8 rp0Ma)lCLI<8 i ,l(ep)KaBH8 
.l{UI.Jlldlicn. y KiHI(eeoM)' ni.n:CYMICY 386e3neqye a6o, y I<OXCHOMY pa3i, MaE! 
386e3IleqyB8TH 01181'8 m.ztHBi.n:8. . . 
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C<l>epa rry6ni11110-npaeoea epaxoeye iHTepecH, rrepm 3a see, rry6ni1rni, 

Jl
i 

8 
OT)l(e - ,nep)l(aeHi. Y I(iii cipepi cy6'eKTHBHe npaeo 4>opMJen.-

3ara111, , • u 11opMaTHBJIHM, BOJIL0BHM npHHI.Ufil0M, 0CKIJILKH, KOJIH H,l{eTI,C.S: npo 
ca 38 6 · u • B' · ny

6
ni1JJ1e rrpaso, caMe ,nep)l(asa BHJHa11ae rry JI111HHH 1HTepec. IH .n;oMI-

uHX si,nJIOCHH3X, TYT BHp3)1(3E!TLC.II B0JIH .n:ep)l(3BH i ei.n;6yeaen.c.11 y3-
JIYE! Y .... 6' 36 

eJIJIH iJI.nHBi.n:YaJILHHX 1HTepec1B Y 1HTepec1 rry JI111HOMY • 
roJVK • 

. BpaxosyroqH B~KJia.n:e11e, ,nanl ~HXO,nH~~- 3 :i-oro, -~o BCIO CH~MY 
6'eKTHBJIHX rrpaB 13 spaxysaHIDIM IHTepeCIB lXHIX HOCIIB MO)l(Ha p03.n;IJIH-

cy . 6' . . . TH 11a rry6ni11Hi Ta npHBaTHl cy E!KTHBJII npaea, a IHTepecH - Ha npHBaTHI 

Ta ny6JiiqJii. . • u •u •u 

OcKiJil,KH OCTaHHI B fM0BaX Ha.z{JBffq3HHHX cmyaum, 30KpeMa, BIHHH, 
Ha6yB3IOT& nepesa)KHO couiaJILHOro 3a6~~BJieH~, ~~eMO TaKO)I( spaxoay-
saTH ,nouiJILHiCTL BHK0pHCTaHH.11 ICaTeropu «cycn1JILH11HTepecH», BHOKpeM-
JieffHH sKoi nos' sJa.He 3 i)lee10 «iHTerpan1>Horo cycnim.CTBa, e .IIKOMJ npo-
THJie)KHi qH cynepeqnHBi iHTepecH He npoTHCTaBIDIIOTl>C.11 O,nHH O.n;HOMJ, 
a 93aeMo.ni10TL Ha nap-mepcLKiH OCHOBi. u;e cnpH.IIE! nocHJieHHIO pHHKOBOl 
crparerii couiaJILHO ei,nnosi.n:aJILiloi .n:ep)KaBH, sKa e cyqacHHX nocri~-
crpiaJILHHX cycniJILCTBaX E! nepeB3)1(aIO"I0IO 10pH,2UAH0IO ipopMOIO 3.D:IHC-
HeHHH KOHlleilllii" OCHOBHHX (rrpHpO,nHHX) npae JIIO)lHHH ... 3 ormr.zzy Ha ue, 
cycni.JILHHH iHTepec JIBJI.IIE! co6oro rapMoHhoBaHHH iHTepec rry6ni"'IHHX 
i npHBaTHHX nap-mepiB Ta M0)Ke KBaJiiipiIC}'MI'HCS me cycniJILHa KOpHCTh, 
col(iaJILHHH eq>eKT ui.n: 3,niucHeHHH naprnepcrea B 6y,n1>-HKiii cipepi npaea. 
••• TaKe nap-mepcTBo Mae rpymymrrHc.11 Ha 3aca.nax npHHUHIIY nponopuiii-
uocri (principle of proportionality), SKHH yKpai"HCLKOIO qacro nepeKJia.n:a-
lOTL HK npHHllHil cniepo3Mipuocri, i ,rKHii nepe,n6a11ae cniepo3Mipue 06Me-
)KeHHJ1 np8.B Ta cso6o.n JIIO)lHHH .n:JIJI .nocMHeHHH rry6niqHHX I(Uleii»

37 
• . 

Ha J1YMKY P.A. Maii.naHHI<8, 3ri.n;Ho 3 npHHI(Hil0M nponopuiiiHocri I 
cniepo3Mipaocri opraHH BJia.n:H, 30KpeMa, ue M0)l(}'Th noKJia.n:aTH Ha rpoMa-
,IVlll 3000B 'R38HWI, JIKi nepeBHnzyIOTh Me)Ki aeo6xi.n:ffoCTi, mci BHnJIHBaIOTh 
i3 ny6Jii'Uloro hrrepecy, .ztJD1 .nocMHeHH.11 uineii, mci sHMaraen,c,r .nocJII'H}'TH 

311 .Emume1t r. 06mee yqeBHe o rocyAapcrse. Cil6., 2004. C. 376. · · · 
S7 Xany Mellt)' 6anaHcy cycnim,HHX i npHBaTHHX hrrepeciB c.ni.n BH3HaqlrfH 3 ypaxy-

lllRRnlycTaJieHHX npHHQHIIiB ,IJ;03BOJ1CHOl"O npaBOMipuoro BTPY11aHHJ1-foJIOBa Bep-
~on,~ Yrq,aiim Jlpoc.nu PoMaHJOK. URL: http://www.viaduk.net/clients/vsu/ 
~)/A3E272EC3B6249C8C2257EF300271D92 . - ' 
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3a .nonOMOI'OIO 3aCTOCOBYBaHOi Mi pH ( a6o .niH BJI~HHX opraHiB ). B~nOB. -
HO, 3aCTOCOBYBaHa Mipa Mae 6ym nponopn;iu:Ha (Mae B~IlOB~aTH) n:iIDIM~ 

Po3IIDl)(aIOqff cniBBi)(HoweHIUI KaTeropiii cycnim,Horo, ,nep)KaBHo~ 
Ta npHBaTHOI'O iHTepeciB Ha npHICJI~i 6opOTL6H fa no.nonaHIUIM naH.neMi" 
K?po~asipycy,_ M. B: CasqHH 3a3HaqaB, ll{O npo6neMY cycninLHHX iHTepe~ 
CIB Bl'f'IIH3IUIHI BqeHI ():{. 0. I'eTMaHn;eB) nepeBa)KHO aHanhysanH qepe3 ra-
ny3eBi IOpff)(ffqHi .l(HCn;HIIJiiHH, 'AOBO,lVl'IH, ll{O o6Me)KeHIUI, BKi BH3Haqeai 
y KOHCTH'I)'Il:ii, MaIOTI, 6YTH ~eKBaTHHMH, nponopn;iHHHMH, Heo6x~HHMH 
Ta cniBBizuIOCHTHCJI i3 n;inBMH o6Me)KeH:E,, BCTaHOBneHHX KOHCTH'I)'n;ie10, 
TO,ZU BK KOHCTH'I)'Il:iOHaniCTH BHCJIOMIOIOTL MipK}'BaHIUI, ll{O ny6niqHi iH-
TepecH e Haii6inLw 3Haqyll{HMH iHTepecaMH y cycninLCTBi Ta .nep)KaBi, Bi,n 
peanhan:ii JIKHX 3ane)KHTL 3a6e3neqeHID1 KOHCTH'I)'n:iiiHoro na.ny, po3Me)Ko-
ByioqH npH ru,OMY cycninLHi i .nep)KaBHi iHTepecH (I. Il. AH.npywKo ). • 

Mo)Kffa IlOI'O.Z{HTHCJI 3 M. B. CaBqHHHM y TOMY, WO OCTaHHi .Z{yMKH Ma-

lOTL 6iJILw BaI'OMe 3Haqeff1U1 y CBiTJii cy6CTaHTHBHOro Ta npon;e.nypHOrc> 

acneKTiB p03}'MiHIUI IlOIUITTJI «cycniJILHHH iHTepec». y cy6CTaHTHBHOM)' 
3HaqeHHi cycninLHi iHTepecB BHp3.)KaIOTLCB y rapaHTOBaHocri : .noczyny 
.no MaTepianLHHX i .nyxoBHHX 6nar, JIKi e H~6aHIUIM ycLoro cycninLCTBa. 
.HKU{O H,neTLCJI npo .nyKOBHi 6nara, TO TaKi CTaHOMJITL cninLay iHTeJieK-
TYanLHY cna.nnurny i e n:iHHiCTIO .nnB BCLOI'O cycninLCTBa • .HKin:o .H,l{eTLCJI 
npo cniBBi,D;HOWeHIUI Mi)I( cycninLHHM i .nep)l(aBHHWMYHin;HDanLHHM ny-
6JiiqffHMlf iHTepecaMH, TO cni.n I'OBOpHTH npo Bi.nHOCHHH ni,n3BiTHOcri Ta 
ni,nKOHTp<>JILHOCri ny6niqHoi Bn~H cycninLCTBy. 

Ilpon:e.nypHHH MOMeHT p03}'MiHHB cycninLHOro iHrepecy npOBBJIJleTI,-
CJI HacaMnepe'A y BH3HaqeHHi 6anaHcy npHBaTHHX Ta ny6niqeHX imepeciB, 
IlpH I(l,OMY B3.)KJIHBHM e .l(OCJlrHeHHJI Y3f'O'A)l(eHHJI U:HX imepecis TaKHM qff-

HOM, ll{06 niHHiCTL BHU{Oro nopB,nK)' OTpHMana CBiH 33XHCT. 3a6e3neqeHHJI 
cycninLHOI'O iHTepecy 33 paxyHOK npHBaTHOI'O iHTepecy MO)l(JIJfBe JIHWe 33 
YMOBH, JIICIUO TaKe cnpHBe 3a6e3neqeHHIO KOHCTHl)'l.{iHHoi ,neMOKpaTii39• 

31 XHTK}' Me)I(}' 6anaHcy cycninLHHX i rrpHBaTHHX iHTepecis cni,,:t BH3H8'18TH 3 ypaxy-
BaHHJIM ycranettux rrpHHLtHnis ~o3eOJiettoro npasoMipttoro BTPY'faHHJI.- ronoea 
BepxoeHoro Cy.zzy YKpai"HH Rpocnas PoMaHIOK. URL: http://www.viaduk.net/clients/ 
vsu/vsu.ns£1(print)/ A3E272EC3B6249C8C2257EF300271D92 

39 Cas'IHH M. B. CycrrinLHHJl iurepec RK KJ>HTepiff o6Me)KCHHJI npas JUO~HHH Ta 6o-
po-rL6a i3 naH,ll;eMi£IO ~pouasipycy. Ily6.ni'fue npaso. 2020. N!. 2 (38). C. 7-8. 
U~: h~s://www.publ1chne-pravo.eom.ua/index.php?option=com content&view= 
~•cle&1d=349%3Asavchyn-m-v-suspilnyi-interes-iak-kryterii-obmezhennia-prav-
11udyny-ta-borotba-iz-pandemiieiu-koronavirusu&catid=97&Itemid=483&1ang=uk 
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BHJCJia.zteHa Il03Hn:i.B, 6e3YMOBHO, e l..(iKaBOIO 3 IlOIIDI.Z{y ~e-ra.rrhal..(ii Kna-
cHq>iKaI.di iHTepeciB, a HMTO, Y «iHTerpanLHOM}' cycninLCTBi». Pa30M fa 

M so Ha He nepeWKO'A)l(8E: CTBOpeHHIO 3aran&Hoi KOHCTpyK1.di Y3I'O,lVKCHIUI 
:HsaTHHX T~ ny6niqHHX imepecie ei.nnoei.nffo ~o c~HTeHl..(ii «Ilpaeo O'Affi-
ei oco6H 3aK1HqyeTLCJI TaM, .ne noqHff3IOThCJI npaBa IHWHX JIIO~eii». 

3ayBa)l(HMO, In;O TaK caMO BOHa He 3anept,zye 3HatJeHHJI ~HXOTOMii «ny-
6niqaHit - npHBaTHHH» iHTepecH, OCKmLKH 3 IlOIIDI.Z{y TaKoi .lUIXOTOMii iH-
,nHBi.nYaJILHHH, KOJieKTHBHHH, cycn~LHHH Tomo im:_epecH _3a CBOE:IO cymi-
CTIO e iHTepecaMH npHBaTHHMH, TO'A} JIIC .nep:>ICaBHHH, MyHIQHIIa.JILHHH, co-
uianLHHH iHTepecH e ny6nitJHHMH. 

3HatJeHWI 3~aHoi .n;HXOTOMii imepecis (KOTpi po3YMi10TLcJ1 1Yl' BK 

cy6'E:KTHBH3 KaTeropi.JI) 3YMOBneHe THM, mo xapaKTep BCTaHOBJICHHJI a6o 
aa6yTTB cy6'eKTHBHHX npaB, C'I)'IliHL CB060)UI .n;iii i 3a.JIC)l(ff0cri ei,n BOne-
BHJIBJleHWI cy6'eKTie, WnBXH Ta 3aC06H 38XHCTY ny6JiiqffffX Ta DpHBaTHHX 
cy6'eKTHBHHX npae iCTOTHO si.npi3HJIIOTLCJ1 40

• Y CBOIO qepry, ue ennHBaE: 
T8KO)K i Ha BH6ip npaBOBHX 3aco6iB 3aJiaro'A)l(eHHJI KOJihii iHTepecie. 

y cq>epi ny6ni1IHHX cy6'eKTHBHHX npas y suna.iucy Konhii iHTepecie, 
ix 3aJiaf'O'A)l(CHIUI ei)(6yBaeTLCJI, f'OJIOBHHM lJHHOM, IIIJUIXOM 3aCTocyBaHIDI 
ny6niqHO-IlpaBOBHX 3aco6iB ynoeHOB3.)KCHHMH Ha Te opnmaMH .nep:>KaBHOi 
BJI~H Ta ix noc~oBHMH oco6aMH. 

~o crocyeTLCJI cq,epH IlpHBaTHHX npas, TO TYT 3a.Jiar'O,ll)KCHIDI KOJii3ii 
iHTepecis MO)Ke si,n6yBaTHcJI 3a .n;onoMororo npHBamo-npasosHX 3aco6is 
( CaMOBpJI.nyBaHIUI TOU{O ). IlpaBOMO)KHOcri, mo BXO,nJITL .no 3MiCTY cy6' E:K-
THBHOf'O UHBinLHOro npasa, npH3HaqeHi 3a6e3neqHTH 33,nOBOJieHIDI si.nno-
Bi.nHHX iHTepeciB q,hffqHHX oci6 - yqacHHKiB UHBmLHHX BmHOCHH. 3a ix-
HLOIO CYTffiCTIO npaBOMO)l(HOCTI e npaBaMH Ha snacHi .nii, OXOilJIIOJOqH npH 
.u&OMY T8KO)I( i npaBO Ha CaM038XHCT. 

Kouclt,Jihrr Ta KOJibiB iJ1Tepecie 
IIocnyroeyl()qHCL po3}'MiHHBM «iHTepecy», JIK nparneHL, 6IDI<aHL, 

YCTpeMJilllL, noe'DaHHX 3 Kareropiero cy6'eKTHBHHX npas, JIIC nepe.zzyMoBa 
i pe:Jym.TaT OCTaHHix, MO)Kffa 6yno 6 ,naTH BH3HaqeHHJI «KOHq>nhcry iHTepe-
ciB», JIK npo~ecy 3iTICHeHHB npomne)l(HO CilpJIMOBaHHX nparneHL. 

0)UIBIC, M8E:MO 3ayBIDKHTH, ll{O OCTaHHiM qacoM cnoCTepiraeTLCJI 3ey-
XCeHHJ1 ~ro DOHJITDI. ll;e 3MYillYE: 6im.w o6epe:>ICHO C!aBHTHCJI ,no BHKOpH-

40 XapHTOHOBa 0. I. ~MiHiC'l'J)&THBHO-npaeoei Bi.i:tHOCHHH (npo6neMH reopii): MOHOrp, 
O.1teca, 2004. C. 87-88. 
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CTilHIDI iioro y ~mrre~cri rrpo_6JieMaTHKH II0){0JiaHIDl cynepeqHOCTeii fiPH-
B3THHX Ta ny6mqffHX lHTepecIB. . · 

3HaqffOIO Miporo 3B}')KCHHIO po3yMiHIDI II0IDITTJI «KoH<f>JiiKTy iHi-epeciB>> 
cnpmma KoHBeHQm OOH 2003 pmcy, rrpHiiIDITa IIp0TH Kopym.1;ii, .n;e 811_ 
MOrH ~0,Zl;O 3ano6iraHID1 KOH<f>JiiKTY iHrepeciB BCT8HOBJIIOIOTLCSI He JlHIUe 
,Zl;O ,Zl;ep)l(88HHX ynpaBJiiHQiB, a ii ,Zl;0 .n:ep)l(aB. 3ri.n:Ho 3 KOHBem.1;iE:IO KO)l(Ha 
,n;ep)l(asa, ~o sxo.zum, ,Zl;O cKJia,n;y OOH, MaE: rrpaniyrH si,n;nosi){Ho .n;o npim-
~niB CBOI'O BH)'Tpill.lHLoro 38K0Ho,n;aBCTBa CTBOpIOBaTH, ni.n:TJ)HM}'BaTH Ta 
yicpinmoBaTH TaKi CHCTeMH, SIKi CilpHSIIOTL IIp030pocri Ta 3ano6iraIOTL BH-
HHKHeHHIO KOJii3ii iHTepeciB. 

Bi.n;TaK a;e IlOWl'ITII 3MiCTHJIOCH, I'OJIOBHHM qHHOM, ,n;o npo6JieM 3ano6i-
f8HIDI T8KHM KOH<pJiiKTaM, y cq>epy 6opOTL6H 3 Kopyna;iE:IO TOia;0. (A63aa; 
qeTBePTHii ll. l CT. l e pe.n;aKa;ii 3aKoey N2 224-VII si,n; 14.05.2013 pmcy; 
A63aa; CLOMHH tJ. l CT. l 3aKoey N2 1700-VII si.n 14.10.2014)41 • Bpaxoey10• 

'Ill U:IO o6CT8BHHy, ,n;oa;iJILHO y 38r8JILHOMY CeHci BeCTH MOBY He npo «KOH-
q>JiiKT», a npo «KOJii3iIO» iHTepeciB. 

KonhiIO BH3HaqaIOTL Dp8KTffqHO T8K C8MO SIK «KOHq>JiiKT», p03JMiI011H ri 
HK 3iTKHeHIDI IlpOTHJIC)l(HHX nor]ljl)];iB, nparHeHL, iHTepecis42• · 

P830M fa THM, nonpu KOHCTaTaa;iIO Toro, Ia;O TepMiH «KOJihiSI» BHKO-
PHCTOBYCTLCH B IOpH,n;ffqHifi Haya;i B pfaHHX CJIOBOCIIOJI}'lJeHIDIX («IOpH,n;ffq-
Ha KOJifam», «KOJifajg y npaei», «KOJifajg B 3aKOHO,Zl;8BCTBi» TOia;O ), npo T8I<y 
MO)l(JIHBiCTL HK «KOJii3iSI iirrepecis» He 3r3,ZzyCTLCH43 , 

J HaBiTL, Y THX BHil~KaX, KOJIH p03pi3IDIIOTLCH IOpH,n;ffqHi/npasosi KOJii-
3ii Y IIIHpOKOMy i BY3LKOMy 3H811CHHi U:LOro IlOIDITTII 3 KOHCTaTal.{ieIO Toro, 

~o Y IIIHpOKOMy p03)'MlliHi IOpH,n;ffqHa KOJii3iSI po3r.1.UI,l(aCTLCR HK phHo-
BH,n; IOpH,n;ffqHHX cynepe11HOCTeii ycepe,llHHi npaBOBOi CHCTCMH ,l{ep)l(8BH; 
Y BY3LKOMy P?3YMiHHi - JIK cynepe11HiCTL Mi)I( 11HHHHMH HOpMaMH npaea, 
3 RKHX Heo6Xt.l{HO o6pam 0.l{Hy H0pMy, .l{JIR iI Il0,l{aJILIDoro 33CTOCYB3HIDl, 
41 

~ep~ua ~KOpym:.dffua noniTHKa i 3ano6iraHWJ Ta DJ>OTHlliR Kopynl{ii" Ha ny-
6m11n1ff cny>K61 e oprauax ,n:ep>Kaeuoi' Bna.z(H i oprauax Micrreeoro ..... I ... CaMOBpR.i.yBaHHR' Monorpa'i'IR aB'l'Op. KOn.; 3a pe,n:. npo4>. IO. B. Koe6acroKa j npo4> B JI <l> • 
K., 20 I 6. 524 c. HecrepoeHq B. Cl>. 3aKouo,n:aeqe yperynroBaH • ,1,, •• • ~.l{OpeH~. 
B YKpaiui B KOHTeKCTi ,n:ocei,zzy KaHll,l(H. BiCHHK JI rauci. HR KOH'f'RJK'I)' IH~pec1s 
TC1Y enyrpiWHix cnpae iMeui E. o. ,l{i.n:opeHKa 261 1 KOro .n:ep)KUHoro yHieepcH-

42 CnoBHHK yKpaiHCI.KOi MOBH: B 11 TOMax. TOM 4 1973. N!c!! 1. Cnel{. BHDYCK. C. 23-32. 
43 IlornAhHJIK c rr • ... , . . 223. • ......,v • po KOn1311 e 38KOHo.n:aecTB · B · ... 
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HH. 2003. I (32). C. 26--33· Ilorpe6WJK C In ICH~K AKa.z(eMu npaeoemc HayK YKpai-
.lUllfHili nayl{i. BiCHHK A~eMii' npae • po Dl.l{XOJ{~ ,!{O DOHRTTR KOni3iii B IOpH-" 
211. aeoemc HayK YKpaIHH. 1999. N!! 4 (19). C. 204-

• • V 44 
npo ((J(OJiiliIO tHTepe~•~»: 3HOB?aKH He ~eTI,CJI • ToMy Tyl' la.JIHDiamc.11 

nycJCaTH, mo K0JI13lSI IHTepeclB BX0,lUITI, '/1.0 CKJia.ey 3~8HHX <<IOpH,lUlq .. npH .., • .• 
HHX cynepe11HoCTeH ycepe~HI npaso~ .. 01 CHCTeMH 71.ep)l(aBID>. 

Bi,w'aK BHHHKaE: CH'IY81.UJI, npH HKIH MaE:MO )U3a TepMIBH-CHHOHiMH, 
KHMH U03H8118IOThCJI q>aKTHlJHO TOTO)l(Hl KOHCTp)'KTH. Pa30M i3 mM, KO)l(eH 

jl ' .. 
3 HHX ua6yB CBOI'O ycTaJieHoro «3ByqaHHR» Ta neBH0I, DpaJCTHTmo TPIWf-
uiHuoi «ccpepH y,K~». Ilpu_ )l(OJ:l~H 3 HHX He BHOKpeMJIIOe 11irxo 

OHlhJiiKT iHTepeClB» 11H «K0JI13IIO IHTepectB» TaKHM 'IHH0M, ~06H Qe CTO-«~ 'i' . . . 
BaJIOCJI JIHIIIe npo6JieMaTHKH JJ.0CJil.,ZVKCHIDI 31TKHeHIDI lHTepeciB B }'MO-

:~ HMlBH118HHHX cmyal.{iii (y TOMi 11Hcni, eni.neMii, naimeMii, noom, no-
E:HHOI'O CT8ffY Tomo ). 

BHX~ 3 CHTJ81.{ii, mo CKJiaJl8CJI, s6a11acn,cg y TOM}', a6H .ztJI'1 '/1.0TpHMaH-
pHHilHIIY <<Jie3o OKaMH» nocnyrosynaTHCJI 383BH11aii BHpa3oM «KOJJfai.11 

n eciB» JC'Y"'HH, Ha s~iey si.l{ «KoHq>Jihcr iHTepecin», MeHIII noe'x-1HTep ' "Ar . B . 6' 
H" 3 yCTaJieHHM y npasi Ta 33KOHOJJ.8BCTBI DOIDITI'JIM. TIM, ~e IJil,fil 

38HH . , · • 6 
HeihpaJILHHM E: Il03H811eH~ «cynepe11HlCT& lHTepecm», KOTpHM MH 1 me-
MO nocnyroaysa-rHCH 11ac BI.I( 11acy. . ., . 

P830M i3 THM, Hep03Ba)l(JIHBHM 6yJio 6 H8MararHCJI 061HTHCJ, ~3aram_6e3 
BHKOpHCT8HIDI repMiHY «KOHq>IDKT» i noB'B:3aHHX 3 KO~ellTIB, OCICIJII,-
KH ,n;ocJii){)l(eHIDI 3iTICHeHIDI, cynepe11HOCTeH T0~0 rnrepectB B }'MOB~ 80-
E:HH0ro CTaffY HeMO)l(JIHBi 6e3 spaxyBaHIDI xo11a 6 6830BHX 38Ca'A COQI8JIJ,-

HOi KOHq>JiiKTOnorii. e ~o.no po 
' He ropKaI011HCL TYT npo6JieMHHX IlHTaHL, BH3H811HMOCJ, JIHIII • : 

3vuiHIDI JCOHUenriB SIKi CTOCYIOTLCJI npo6JieMaTHKH H~Oro ,nocJJ~eHlUI. 
"... ' , " lhn1 ynpaBJIIHHJI K0H'i"' .... KTaMH ICOHq>JiiKT, cycniJILHHH Ta C0l.{laJILHHH ICOH'i"' .... KT, ' 

romo. aKTHBHi B3aeMocnpmm-
, Onice H8ffq8CTiIIIe KOHq>JiiKT BH3Ha1Ial0Tb RK • HJII,HHMH eMO-

BaHi 'Aii dnoHeHTiB .ZJ:JIR peaJii331.{ii csoix ui.lleii, 3a6apBJI:H! c ne B' mmme 
• niam:.HHH K0H'f'mKT - .L\ .. l' 

a;iHHHMH nepe)l(HBaHHSIMH, HaTOMlCTL co.I.\ . . acHHICIB. coniam,HOi 
• 6' y6'E:KT1B 1 yTJ. ""' IlpOTHCTOSIHIDI, 3iTICHeHHSI ,l(BOX 1 IJILW C • • • ntvme6H iJrrepecH 

.. ,rroMJICHl HeCyMlCHl U'Al' ' 838E:MO,n;ii, IIpH11HHaMH UCOl E: yes...., 

i UiHHocri 45
• • ... iHrepeC po3rJIM8-

• HOi KOHq>JllKTOJIOnt " IlpH IU,0M}' 3 norJIR,Zzy COUlaJIL 6'"'KT8 JJ.0 o6'eKTa, JIKHH 
• • • eHe CTaBJieHWI cy CTLCJI u ycei.n:oMJieHe 1 331.{IKaBJI · . -

., acneICI'. Po36y,n:oea ,nep)l(ll-
44 llleeqeeKO T. B. IOpJmH'IHa KOnhiJI: -reop~~:=:. 2013 . .1<2 3. C. 13-18· · · 

BH i npasa: ~aHHJI reopii Ta KOH~TH1)'U~HH Jl&eis, 2015. c. 48. . 
45 I)rMeHJOK JI. H. Couian1,ea KOHcl>nncronorJR. 31 



e 3aco60M 33'A0BoneHIDI Tiei a6o iHmoi no-rpe6u i~usi.n:a a6o couiSJIL .. 
• · Ti ~"· ROI CillilLH0CTl. OM}' DplfllHH0IO K0H't"~IKTY M0>Ke 6yru TinLKH y CBi'AOMJieH 

6 . . a 
no-rpe a, .HKa BHc-rynae y 'i'0PMI lHTepecy. {)T)lce, 0CT8TO'IH0IO DpH'lHHOIO 
sc.HKoro coniam.Horo KoH4>niKTY e cynepetJHicTL ycsmoMneHux iHTepecie 
Mi>K iioro cy6' eICTaMH: i~HBi'AaMH, coniam,HHMH rpynaMH, cninLHOT8MH 
i cycninLCTBaMH 

IlpH'IHHH KOH4>niKTY DOAinxIOTL Ha ABi OCHOBHi rpynu: o6'eICTHBHi Ta 
cy6'eICTHBHi. O6'eICTHBHHMH e npH'IHHH, JiKi e D038 CBi'AOMiCTIO i BoneIO 
IlIOAeii, coniam.HHX cninLHOT, iHCTKcyTiB, opraui3aQiH i BHHHKaIOTL He 
3 npoXBiB CBi'AOMOCTi a6o Boni cy6'eKTiB, a MiCTKrLCSI B H3'Acy6'e1CTHHX 
'IHHHHKax, X0lla ixHi Aii DpOX0,l(JITL qepe3 CBi'AoMiCTL, Ha6yBaIO'lH Bi'ADOBi,D;-
HOi cy6'eICTHBHOi 4>opMH (MOTHB, 6a>KaHHX, nparHeHH.H, O'liKYB8HIDI Ta iH.). 

,D;o 06' eICTHBHHX DplfllHH Hane>KaTL: 3iTKHeHH.H MarepianLHHX i 'AYX0B-
HHX iHTepeciB mo.n:eii ni'A 'lac >KHTIE:)];iSIIlbHOCTi; cna6KiCTL H0pMaTHBH0-
npaaoeoi 683H, mo perynIOe 6e3KOHq>IliIITHe BHpimeHIDI npo6neM; amcyT-
HiCTL AOCTIITHix AJIJI HOpMam.Hoi >KHTieAiMLHOCTi mo.n:eii Marepiam.HHX 
i 'AYX0BHHX 6nar. 

Cy6' eICTHBHi DpH'IHHH KOHq>JiiKTIB e BHpa30M 06' eKTHBHHX DpH'IHH Ta ix 
iHTepnpeTaniii cy6' eICTaMu. Haii'laCTime ne cynepe1rnoCTi Mi>K iHTepecaMH 
JIIOAeii i H0pMaMH DOBe.IJ,iHICH B cycninLCTBi; cynepellHOCTI Mi>K 0AHaK0BH;.. 
MH iHTepecaMH phHHX cy6'eKTiB, cnpxM0BaHHMH Ha TOH C8MHH npe,n:MeT; 
npOTHJie)Klll iHTepecu phHHX cy6'eKTia; .Hep03YMiHIDI iHTepecia, HaMipis, 
Aiii cy6'eicraMH, xKi II0'IHH8IOTb 6a11HTH B HHX 38rp03y co6i Ta CBOeMY OT0-
'leHHI046. 

Ha3BaHi BHID.e cynepe'IHOcTilKOJii3iii'KOHcpJiiKTH npHBaTHHX Ta ny6ni'I-
HHX iHTepeciB B YM0BaX BlliHH 3H8'1H0IO MipoIO MO>K}'TL 6ym YC}'HeHi nu-
ainiCTHtJHHMH 3aco6aMH, AO JIKHX, 30KpeMa, HaJie>KaTI, HOpMH UHBinbHOI'O 
3aKOH0.IJ,aBCTBa, mo peryJIIOIOTL AiSIJILHiCTb B iHTepecax iHmoi oco6H - Ha 
ii np0XaHHX, a6o B CH.JI}' npmrncy HOpMH npasa, a6o 3 BJiaCHOi iHiUiaTHBH 
oco6u, XKa BllHIDle pwryaam,Hi .n:ii TOil{O. 

IlpoWieMa «3060B'H33Hb 3 emeepHeHHH 
WKO.l(H/ He6e3neKID> 

Ilepe.uyc~, 38YBa>KHMO 3pOCTaHIDI B YMOBax H8.D:3BH'laHHHX CH'l)'aniii 
(30KpeMa, ~IHHH, BOE:HHOI'O CT8Hy TOil{O) 3H8llCHIDI iMnepaTHBHOI'O ene-
MeH'l)' UHBinLHo-npaeoeoro MeT0JJY npaeoeoro peryJIIOBaHHX, 3yMoBJieHe 

46 rYMeHJOK JI.If. CoQianLHa KoHqiniKTOnoriR. J!Lsis, 2015. C. 63. 
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;zlHCHHXMH B yKJI3'AeHlri .IJ,Orosopie, .IJ.OTpHMaHIDIM ixHix }'MOB TO~o. 
yTPY,
3 

paiMo TaK0)I( ysary Ha Te, mo nSI o6CTaBHHa Mo>Ke Mam He JIHine ue-
ee ( . • TffBHC 3HaqeHHX 3MeHmyIO'IH npoCTlp A0I'OBipHHX CTOcymcie, THil0BHX :a U}IBinI,HOi c4>epu), _ane H BHK?HyBaTH D03~HY p0Jlb, 8KTHBi3}'10qH 

eHI<OpHCTaHHX ae.n:oroBlpHHX UHBIJibHHX 30008 jJ:38111,, ICOTpi M0)K}'TL BH-
crynaTH npaB0B~ 3aco60M 3_a6e3D~'leHIDI H~e>KHoi pe~hanii npaa i BH-
KOHaHJVI 060B 'X3KlB yqaCHHKlB UHBIIlLHHX Bl)UI0CHH, HaBITL, y CHTyaI{mx, 
XKi soHH caMi ae nepe.n;6aqanu Hanepe.n;. · 
. y TaKOMY KOHTeKCTi Mae 4>opMY5aTHCX TeimeH[lig AO 6iJILm aICTHBHO-

ro snopJIAKYBaHHX UHBmLHHX BiAHOCHH ny6ni11Ho-npaaoeHMH MeTO.D;8MH, 
o,n:HaK 3 MeTOIO nocnmoBHOI'O 3axHC1)' Dp8B DpHBaTHOi OC06H. 383HalleHe 
crocyen,cSI, nepe.n;yciM, T8K 3BaHHX, He.n;orosipHHX UHBiJILHO-npaBOBHX 30-
6oe 'SI3aH&. 

3ayBa>KHM0, mo, X0'la KaTeropiSI He.n;oroaipHHX 3000B'X3aHL y !linOM)' 
i oKpeMi BHAH OCTaHHix 6yJIH o6'eKTOM H8YKQBHX AOCJii.D)KeHL, OAffaK oco-
6nHBOCTI ixHL0I'O BHHHKHeHIDI Ta 3H~eHHX B YM0BaX eiiiHH (BOE:HHOro CTa-
HY) npaKTH'IH0 me Maibice He ni'AAaaanuc.JI HayKOBOMY auanhy. 

TaKHM 'IHHOM, emnosi.n;Ha npo6neMaTHK8 norpe6ye CIIe~iaJILHHX Hay-
K0BHX p03Bi'AOK 3 MeTOIO BH3HaqeHHSI HaDpSIMKiB nma~eHHX eq>eKTHBHOC-
ri 3aK0H0)J;aB110I'O peryJIIOBaHIDI y niii c4>epi 3 MeTOIO YA0CKOHaJieHIUl KOH-
nennii ae.n:oroeipaux 3060B' X3aHL, ~o 3a6e3ne11HTL 3pOCTaHHX iXHLoi poJii 
y 38XHCTi npaa IIpHBaTIIOi oco6H 3 0AH0qacHHM 3aJiar0.D;)l(eHIDIM KOHq>JiiKTY 
npHBaTHoro Ta ny6ni'lfforo iHTepecie. . 
. 3eepraIOllHCL .IJ.0 aHanhy KaTeropii He.n;oroeipHHX 306oe'X3aHL, K?1'P1 

po3}'Mi£Mo 1)'T JDC nHBinLHi npaaoei'AHOCHHH, ~o eHHHKaIOTL He BH8CJII.D;OK 
AOI'OBOpy, a 3 iHWHX ni'ACTaB (SIK nepe.n;6a11eHHX, TaK i Henepe.n6a11eHHX 3a-
KOHOM), MaeMo, nepe.n;yciM, BCTaH0BHTH iXHIO CHCTeMY. 
· Y l<HH3i n'mii QI< YKpaiHH «306oe's3an1,He npaao» po3pi3H.lll()Tl,cJI: 
1) A0I'OBipHi 3000B'XlaHWI (CT. 655-1143); 2) He,noroaipHi ,3o6~e'XlaHWl 
(c-r. 1144-1215). IlpH UL0MY H0pMH nmpo3.n;i.ny 2 ICHHrH n XTOI Ko.neKCY 

· · . T8""'uH BHHHKHeH-IlepeA68118IOT1, icll)'BaHWI Kin&KOX BHAIB pt3HHX 3a m,nc DU!.. • • 

• 6 ' <11uL• 1) ny6Jlll{ffa 061-BJI, 38C~aMH pery.JIIOBaHIDI Ta 38 CyTHICTIO 30 OB X3<ULU• . .. 
•v v ;~pecax IHlll0I oco6H IUIHKa BHHaI'O"")J;H" 2) BllHHeHHX AIH B M8HH0BHX llUV • 

r-, ' v ( 0M1pua 10pH-6e3 ii A0P}"leHHJI· 3) pnyBaHHX 3,nopoe'SI, )l(HTI'X, MaHHa rrpae 
' • • V • KO·nu• 4) cTBopeHIDI 3a-All'Dla a6o A.8KTH11Ba nl.H• MeTa AIH - emeepHeHIDI m --, •• 'i' ,... ' v 6 3 ,noCTann,01 

Ip03H; 5) ~aHIDI WKOAH; 6) Ha6yTTH, 36epe:>KeHHX MaHHa e 
DpaBoaoi ni.z(CTaBH. 
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Ocrcim.ICH CHCTeMaTH3au;iJI H0pM ni.l{p03.l{iny 2 KIUITH Il'Jrroi' TTYr Y: .. 
HH e" vu • • kpa1. ~OCHTI, J ,,aOBHOIO, .l{IDI HayKoeoro aHan13y Heo6xt.l{HOIO e i'xm1 i . . y , HCTHry. 
IJ;IO~~Ha ~}'K'IYPH3aU;t.JI. 38 R3Ky 3 IJ;HM 3~aE:M0, ll\0 y Bi'f11H3HJIHiij 
IJ;HBlJIICTHIJ;l np60Il~HyB8JIOC~ BHOKpeMJieHIDI Kareropii He.l(oroeipHHX pe-
ryIDITH~HHX 30 OB R3aHb, Ill)( RKHMH Ilp0il0HyE:TbCJI po3yMiTH «Ti, ll(0 no-
lCJIHKaHI BperyJIIOBaTH H0pManbHi B HenopymeH0My CTaHi Bi.l{HOCHHH M' 

6' · DIC 
c~ eKTaMH l.l;HBIJibHOro npaea i DpH l.l;bOMy BHHHKalOTb fa npaBoMipHHX 
nmCTae la Me)l(aMH ,ZJ;oroeopy, cepe.l{ RKHX ny6ni1rna o6in;RHKa BHHaropo-
.l{H. (ny6ni1rna o6in;RHKa BHHaropo.l{H 6e3 oronomeHIDI KOHI<ypcy i ny6ni1rna 
0611~HICa BHropO.l(H 3a pe3yJII>TaTaMH KOHicypcy); B1IHHeHID1 .l{iii y MaHHO• 
BHX IHTepecax TpeTbOi 0C06H 6e3 ii' .l{0pyqeHIDI, 306oe. R3aHIDI 3 PKI)'BaHHR 
(3.l{Opoe'JI Ta )KJfI'Tg q>i3H11HOi oco6H; MaiiHa iHmoi OC06H); 3000B'JI3aHIDI i3 
3aDOBi.l{aJibHOro Bi.l{Ka3y Ta 3anoei.l{an1>Horo DOKJI8,l{eHID1»47• TaICHM 11HHOM 
H,l{eTbCJI npo peryJIJITHBHi npaeoei.l{HocHHH, RKi BHHHKalOTh B pe3yJII>TaTi 
B11HHeHIDI npaeoMipHHX .l{iH, CDpJIM0BaHHX Ha ,ZJ;0CRrHeHIDI pe3ym.Ta-ry, KO• 
pHCHoro, JIK IlpaBHJI0, .l{IDI iHIDoi OC06H. 

On;iHIOIO'l{H 33Dp0il0H0BaHHH nepeniK He,l{oroeipHHX peryJIJITHBHHX 30-
6oe'JI3aHb 3 Il0r.JIJl.l{y iioro 3Ha11eHID1 .l{IDI q>yaKIJ;iOHyBaHIDI 0CTaimix B YMO-
Bax eiiiHH 3ayBa)l(HMo, ~o ){Ba 3 H83BaHHX BHIIJ;e pi31IOBH,ll;iB 3060B 'Jl33Hb, 
HaBpJI.l{ 11H, M3IOTh JIKicb OCOOJIHBOcri B )'MOBax eiiiHH. A, ~o H MalOTh, 
TO Ha,zcro HC3HatJHi, a6H 6YTH o6'eKTOM OicpeMoro ,ZJ;OcJii,l{)l(eHIDI y KOHTeKCTi 
3 'JICYBaHHJI D;HB:i.nLHo-npaBOBHX 3aco6ie, aK'I)'aJibHiCTh 3aCTOCYBaHIDI JIICHX 

B }'M0Bax Bi.mm 3pOCTae. H.n;eTbCJI npo ny6niqey o6iwfflrcy BHHarop0){H 6e3 
oronomeHHJI K0HI<ypcy Ta ny6ni11ey o6iu;RHrcy BHropo.l{H 3a pe3ym.TaTaMH 
KOHKypCy (rnaea 78 lU( YKpaiHH) i 33IlOBi){aJibHHH ei.ztK83 Ta 3anoei.l{an1>He 
Il0KJia,ZJ;eHHJI (CT. 1237-1240 lU( YKpaiim), KO'IJ)i B. M. IrnareHKO, JIK 3a-
3HatJan0CJI em:n;e, TaKOxc Bi.l{HOCHTb .l{O Di.l{CTaB BHHHKHCHIDl He.l{oroeipHHX 
peryJIJITHBHHX 3060B 'JI33Hb. ll.{o CTOCJE:TI,CJI 38DOBi.L{8JlbHOro Bi.l{Ka3y Ta 
3anoei.l{am.Horo n0KJia.z{eHHR, TO, HK aamy )O'MKy, o61})}'HTOBaHiCTh ei.l{He-
ceHIDI npaeoei.l{HocHH, ll\O DpH I{I,OMy BHHHKalOTI,, .LlO He.L{oroeipHHX 30-
6oe'JI3aHI, B3ar:ani e .zzyxce C)'MHiBHOIO (MO)l(ffil DpHII}'CTHTH, 11.{0 CaMe TOM)' 
3~HO~aBeIJ;L I ~6Me~JI 'I)'T JIHme THMH cnen:iaJibHHMH H0pMaMH, JIKi 
BMI~ew y KHH31 IDOCTJH I.U< Y.rcpai'HH «Cn8,l{I(()Be npaeo» ). 

, ToMy, BpaxOBYJOIIH cycniJII»Hy KOpHCHiCTL ta 3Haqeuu.. ' • 
.. • &UUJ. .LllJIJILHOCTl, 

CDpJIMOBaHOl Ha BJJVJepHeHIDI IDKO.Llff, 3,l{3E:TLCJI .LlOzti.m.HHM BH,LtineHIDI 

47 
ImareHxo B.M. BHJ<OHaHHJI He,l{orosipnmc pery~ 306o , 
archive.nbuv.gov.ua/e-joumals/tipp/20l2 l/Ignat pdHfIDC 8 Jl3aH&. URL: http:// _ en. 
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PeryIDITHBHHX He.l{OI'OBipHHX 306oe'g3am, B 0KpeMy I<areropiio 30-
3 t{JICJI8 •u G -

' 3aH&, mo BHHHKalOTb 3 IDH, BqHHeHHX oco OI0 6e3 II0BH0BIDICeJIIIJ( nmI 
gQ.D ¢iraHIDI 38[P03H 38B1I~HH.JI lliK~ll.? iHllliii ~~o6i. 3ri.zwo 3 KOIIIlemtiao 
:sin1>HOI'O K0,neKCY YKp~lHH ,no 1.ue1 KaT~:°Pll H_:Uie)l(an:: 1) 3060B'.113aH-

o BHHHKalOTI, BH8CJIJJJ;0K BlIHHellHJI ,lJ;lH y MaHH0BHX urrepecax imnoi JVI,:. 5e3 ii ,nopyqeHIDI (rnaea 79 QI< YKpaiHH), Ta 2) 306oa'.1133HHJ1, m;o 
oco . , d,.' -

HIC3IOT& BH3CJIJJJ;0K p,rrysaHIDI 3,nopoe .JI Ta )l(HTI'jJ: 'i'l3H'IH0I 0Co6H; Maii-
BH~i3WIHOi a6o 10pH,ll;HlJHOi oco6H (rnaea 80 QI< YKpaurn). 83 

Tyr sapro 3ra.z{aTH, ~o y npoeKTi QI< ~KpaiH~ 1 ~96 POKY Kono He,no-
rosipHHX 3060B '.Jl3aH&, mo BHHHKalOTh y 3B .Jl3K)' 13 BmBepHeHHJIM IllKO,lUf, 

IJJI3H)'B3JI0C.JI WHplliHl•~· IlpO'I'e, xo:a po3po6HH~ IlpOE:KTy HaroJI0IIl)'Ba.JIH 
npH iioro o6rosopeHHI Ha 3HatJeHHI TaKHX 3060B JI33HL, 30KpeMa Ha TOM)', 

w;o «cepe,n H0pM, JIKi peiyJIIOIOTb 383HaqeHi BmHOCHHH, Heo6xi.zulo BH.Z(i-
JIHTH H0pMH mo,no 3ano6iramul: IIIIC0.l{H Ta 38XHCTY IX Bi,D; He6e3neKH», 33· 
3H3'181<RH, mo ui H0pMH M3IOTb npeeeHTHBH0-BHX0BHHH xapaicrep, 60 CTH-

M)'JIIOIOT& 6epe>KJIHee CTaBJieHIDI ,no qyxcoro :>KHlTII, 3,D;OpOB'JI, BJiaCHOcri, 
a si)J;mKo.zzyBaHIDI IIIIC0.l{H oco6i, J11Ca BlJHIUIJia TaKi .nii, AO roro )I(, ii rapamye 
II0HOBJieHIDI MaHHOBOro CTaHy oci6, mo niKJJYIOThCJI npo 1l)')Ki MaHIIOBi iH-
TepeCH41, y 'IHHH0My QI< YKpaiHH «3o6oe'.J138HHJI, 111;0 BHHHKaIOTL BH3CJii-
,ll;0K si.l{eepHe.HWI IlIKO.l{H (3ano6iramDI IlIKO)U»), JIIC 0KpeMa (y3aram.HeHa) 
iarreropiJI, He 3ra,aylOTbcH. · · · 

3ayea>KHMo, mo p03po6HHKH npOCKTY QI< YKpaiHH y ~amrax pery-
moBaHHJI He,noroeipHHX Bi.l{HOCHH, ll\O BHHHICaIOfl, BH3~I,n;OK B~ee~ 
){iii CDpJIM0BaHHX Ha 3ano6iramul nnco,ni, JIICa 3arp0)l()'E: lHTepecaM IHlllOl 
oco'6H, neBH0IO MipolO npamynH cni.zzyecrm KOHnennii CT. 118 OcHOB nu-
eim.uoro 3aKOH0Aa&CTBa 1991 porcy, Kcrrpa nepe,n6a11ana, m;o oco6a, JIKa 

}'ICJiaJia vmnv e iHTepecax iuwoi oco6H, He MaroqH Ha ne noBHOB!l)l(em,, 
J • ...,"V • u ' wrn1IT 33 }'MO-

BnpaBi BHM&raTH Bmnn«>)O'B8HHJI U0HCCeHHX Y UlH yro,nt Baa&: 
BH no,l(am.moro c~eHIDI yroAH niero oco6oro. 3a amcyrno~ cxBaJieHIDI 
. • ax mco1 yic.n:a,nana-Heo6~ BHTpa'l'H KOMneucyron,cs oco6oro, B 1mepec . 

.. • BHI'OAH Kp1M w,oro, ~o 
C.I Yl'OAB, JJHDie B ·Me)l(ax arpHMaH0I no yro~l . . u 03i 36HTICiB 
Oco6a 6e3 Bi.zmOBWfHX U0BH0Ba)l(eH& 3ano61rna peaJII,~lH 3arp eHIDI 

• MO)l(JIHBICTI, nonepe.n,K 
Mafmy lllIIIHX oci6 B )'MOBaX, JIKI ~HKJI101IaIOT&_ oci6 ui,nnnco,uysaHHJI ix npo nucy 38I'p03)'; BOHa BDpaBl BHMaram Bl.l{ nHX . 6Jm<ls w;o 

' 6 • UCIU' mICO.llH Po3MIP 3 , 36~ 383H8HHX y 3B 'JI3K}' 3 3aD0 traHnn.,u . ' . 
· . - · y Yrnaiun .... .._;....______ •. - • l(Huim,HOI'O KO,l{CKC . "r 

"MBotipoaa A He,loroeipui 306oe'Jl3aIIWI Y npoeKTl . · 
1996 p. YICp8illc&Ke npaso. 1997. N2 3. C. lSO. . 
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n~ . I> Bl,llWICO)zyBaHHIO 
BepHyrOi IDICO,llH. , He IlOBHHeH nepe6in1>myeaTn . 

T 
~M1py· 

aKHM 'IHH0M Haeene 131.l(-, ..... Ha CTBTTII Oen "' 
B~H 3060B'H3aH&, ~o BHHHKMH BHaCJI' OB _'l'aICTHl.fHO o6'e)lHyeana 

cnpaB 6e3 .uopyqeHHJI, 2) 3ano6' l'AOK Bl'AB~pHeHHJI llIKOJlH: I) 13 ~ha 
IHWHX oci6 oco6010, JIKa .uwa 6e3 •;HHJI ~arpo:u peanbHHX 36HTKie M:':en-

O.aHax, BiT1.fH3HJIHi 3aKOH0,llae i}'ADOBl'AHHX ~~BHOB8)1(Cff1,. HHy 

~.ZleKcy Bi'A aHanori1moro piweHH: Bfu:~:aro1.1H1H pe)laKl.lii QneinLuoro 
BICTI> BHHHKHCHHJI IlHWe 3Nll naHH HnHCb, nepe,Zl6a1rnemn MO)l(]lu 

• - - & - X BH~e 3o6oe, Jl38HI> B . -
.ZllH B MaHHOBHX iHTepecax iHwoi" oco6H 6e ••• uacnl'AOK B'IHHCHHJI 
YKpaiHH) Ta BHacni'AoK PVTVBaHHJI ,3 n ,ZlopyqeHHJI (maea 79 QK 

- ,1,.· ... J 3.ll0poe .a Ta )KHTrJI "'" •• 
MaHHa 't'l3Hl.fHOi a6o IOpH,llH1.fH0i oco6H (maea 80 TTV ~~3H'IH01 0C06H, 

BnacHe, HHMH H8p83i ii o6Me . "-"'""' YKp81HH). 
3aHL, JIIci MO:>KyrL BHHHKaTH i E: a :>K)'CTl>CJI nepemK pery~THBHHX 306oe'.J1-o KTyMbHHMH B yMoeax BIHHH 
K 1.fCBH,llH~, on~Man&HHM BapiaHTOM BHpiweHHJI npo6Jie.M, IQ;~ BHHH-

aJOTL npH .D;UIX BI.n;BepHeHHJI He6e3neKH, JIKa 38rp0:>IC)'E: iHTepecaM iumoi 
oc~6H, 6yn~_6 3anpo~eHHJI y QHBUlbHOM)' ICO,ZleKci YKpaiHH Y3araJILHe-
HOl ira:reropn He,n;oroBipHHX 3060B'J13aHL- «3o6oe'J138HHJI, ~o BHHHK8IOTL 
BHaCnI.n;OK ycyHeHHJI He6e3neKH (ei.ueepueHHJI WKO,llH)» 49• TaKHM 'IHH0M 
MO)Kffa 6yno 6 DOBHiCTIO 3HJITH npo6JieM)' 38XHCTY oco6H, JIKa p.Jl'l)'B8118 
)KKITH, 3,ZlOpOB. JI 'Ill MaHHO iHmoi oco6H, MaHHO opnmfaau:ii, ,llW8 B iu-
Tepecax iHWoi oco6H 6e3 ii .uopyqeHHJI, B'IHHJIJl8 .uii" y 3aranLH0KOpHCHHX 
l(WJIX TOID;O. 

I..J;e .n;ano 6 MO)l(JIHBiCTb 3axHCTHTH hrrepecH ycix yqacHHKiB l.lHBiJILHHX 
BUlffOCHH Ha BHDa.D;0K He nume simm, ane ii BHHHKHeHWl 6y.aL-JIKHX H8.Zl-
3BWiaHHHX cwcyaid.ii y Maii6YTHL0M)'. A HMTO, K0JIH noCTasaTHMe nHTaH-
HJI npo 3axHCT coni.uapHHX iHTCpeciB ycix yqacHHKiB l.lHBiJILHHX ei.z{HOCHH, 
:w;o BHHHK810Tb npH ei.ueepHeHHi He6e:meKHI 3aip03 Ta ei,z{UIKO,llyBaHHJI, 
3a3H8HOi" npH ~OM)' .aiJOqJfMH oco6aMH WKO.,l{H. 

BpaxoeyroqH 3HaqeHHJI Bi.llflOBi.l{HHX BmH0CHH, oco6JIHBOcri yMOB Ta 
Hacni.i(KiB ,n;iJIJILHOcri B MaHHOBHX iHTepecax iHUIOi" oco6H 6e3 ii" .l{opyqeH-
HJI Ta p,nyBaHHJI )KHTTjl, 3.l{Opoe'H, MaHHa JIJO.l{eH Ta opraHfaal.liH B yMoBax 

49 XapHTOHOB €.0. CHCTeM8 3060B'R38Hl>, 11.{0 BHHHIGUO'fl> BHaCJii.z:{OK si.z:{sepneHHR 
WKO~H, 38 l.{HBinl>HHM KO~eKCOM YKpai"HH. AKzyaJII>Hi npo6.neMH npHBaTHOro npasa 
YKpai"HH: 36ipHHK cnrreii ~o 10sine10 ~oKTOpa 10pH.l{H'lHHX nayK, npo«f>ecopa Ha'J'8Jlff 
CeMeHiBHH Ky3He.qoaoi" / BiNJ. pe~. P.A. Maif.z{aHHK, O.B. Koxanosci.Ka. K.: IlpAT 
«IOp~H'{Ha npaKTHKB>>, 2014. C. 461-480. 
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M 
cnen:iam,Horo ~ocni,zvlceHIDI y 01<peMHX po3~inax 

1,npeJ1Me1"0 . 
Bl'ltfUI 6yp.yT 4'... · u . -

l
·d .fdOJIOrpa • HMO mo npo6neMa Bl){IlIKO,llyB8HIDI IIIKO.Zlff, 38B~aH01 

1l JC 3a)'Ba,IC ' • f{aocTaffO . cnp11MOB8HHMH Ha a1.neepHeHIDI WKO.ZlH B yMOBax 
• HMJf JlUIMff, . . .. ppasoMtPH e TaK0)IC po:JrJVJ,ZJ;aTHC11 Ill.Zl JCYTOM 3opy on;J.HKH lX, JIK 

c-raffY, M0)IC • . 
soeffH0rD • JCPaHHLOl Heo6Xl.llHOCT1. 

8
q1111eaHX B c;;t UK YJCPai"HH nepe.n6aqae, mo mKo.na, 3ae,naHa oco6i 

c,re:rr,i_ 1 ff.JIM .uiii, cnpJIMOBaHHX Ha ycyHeHIDI He6e3neKH, mo 
' .,.., 13 BlJHHeH . . .. "'. .. 6 

Y 
:JB 11:J•v • HM npaeaM qu 1HTepecaM mmo1 't'13WIHOI a o 10pH-

saJ18 l(ffBJJILH !JSfPOx<Y .nn ae6e3neIC}' 38 )laHHX )'MOB He Mo:>KHa 6yno yc)'HYTH 
co6Jf aICIU0 '-''~ . JVl'lffOI O 

6
• (-unaHH.JI Heo6xmuicn,), Bl)lIIIKO,ll0BYE:TLCJI oco6010, JIK8 

jJllllHMlf 3aco aMH ni-

iT :J~ana. a CTaTTR UK He MiCTHTI> BH3HaqeHHJI KpaHHbOi Heo6xi,n-
Xoqa aase)leH "' . 

8 
aaTOMiCTL, .uae 3aram,H)' xapaKTepucTHIC}' l.lLOro 't'eHoMeffY. 

H0CTl! 80 • a, qaCTffHH 1 CT. 1171 UK Jl03B0JIJIE: 3po6HTH BHCHOBOK, mo ni.Zl 
Aa8Jll3 :JMIC'IY . . aeo6xi.ZlffiCTIO» po3yMIE:TLCH CH"J"Y81.llJI, KOJIH 3ae,naHHJ1 WKO.ZlH 
<<KJ)aHffI>OIO • •• 6 . 6 BaHJ1M npaeaM T8 iHTepecaM 0.l{HlE:1 oco H B1.Zl yeaE:TLCJI 3 MeTOIO 
oxopoHIO · · ·· 6 · ycyffYTH 

8
e6e3neK)', 3arpo)l()'E: npaea Ta 1HTepecaM rnm01 oco H, 1 JIKa 

M0)l(e 6ym yC)'HYTil 1HIIIHMH 3aco6aMH. 
RC 3si.ztCH aHIIJIHB8E:, mo 03HaIC8MH ICpaHHbOi Heo6xi.l{HOCTi E:: 1) icHY9aH-
WI ue6e3neKH, peanLHOi 3arp03H :uueinLHHM npaeaM Ta iHTepecaM }"lac-
muca UHBiJILHHX BmffOCHH (npH l.lL0M)' He MaE: 3HaqeHHJI, Bi.a KOI"O qff Bi.n; 

110
ro noxo,nHTh He6e3neKa; 2) 3aB.QaHHJI 3 MeTOJO ei,ZlBepHeHHJI 383HaqeHoi 

3arp03H WKO)lll UHBiJILHHM npaeaM Ta iHTepecaM iHmoi oco6H (He DOB, Jl-

3aHOi 3j CTBOpeHHJIM He6e3neKH); 3) HeMO)KJIHBiCTb ycyHeHHJI 38I-p03H 
sHHHICHeHHJI mKO)lH iHUIHM crroco6oM (3aco6aMH); 4) 3ae,naHa mKo.aa He 
o6oB'Jl3I<OBO Mae 6}'111 MeHW0JO, uj)K Ta, ~o 3arp0>K)'BaJia (To6ro, ei,n .n;iro-
qoi OCOOH He BHMarBE:TLCJI OQiHKa crrieei.n;HomeHHJI 3ae,nauoi IDK0,Z{H i IDK0-
.IUI si.ztsepHeHoi). _ • , ; . , . , . . . 

Cy6'eKTOM, JIICHI 3~aE: mm.zor y CTaHi Kp~HH&oi Heo6XW1ocri, ~o>ICe 
!!':'8 JDC :OOi. I<OM)' 381pO)ICye mm.Aa, TaK i iHma oco6a. Ilorepnin010 e oco-

ICOTpil 38.JWlBO WKO)O', .. · , I • Ysooo • · · ' · 
Heo6xi.r.tu B Bl,l{lllKO.zo'BaHHH WK0.n;H, 3aB.D;aHOi y CTaHi ICpaHHbOi 
I'.' OCTt, Kpe,qRTOpoM E: DOTepni.Jnm a6o iHwi OCOOH BIC83aHi y 3""unH1· 
D0J))JCBBm~~38l'8JII, I QAU • 

IC}>IUlar,oi eo6. • npasHJioM, e oco6a, JIKa 3aB,Aana IDICOJO' y CTaHi 
imnoi OC: ,\ BC38.JleXCHo Bi.A roro, B tJHix hrrepecax ( cBOix 'IIH 

H1 BOHa ){UIJia, , • · - · ,. 
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V H 

OcKiJn,KH, nonpH BH3HaHWI ,l(l~, BqHHeHHX B CTaHl KpaHHl>0l Heo6xi~-
HOCTi, npaBOMipHHMH, 060B 'j{30K Bl,l(IIIK0,l()'BaHWI IIIKO.l(H Il0KJUl.l(aE:TLc.sr Ha 
oco6y, gKa ri 3aB,l(aJia ( qacTHHa 1 CT. 1171 I..U<), :QIO HOPMY He M0)KHa BH3Ha-
TH .TaK0IO, mo ,l(OCTaTHbO IlOBHO 3axHIIJ;a¤ iHTepecH oco6H, KOTpa HaMara.ria .. 
CH 3ano6iITH IIIKO,l(i. BnacHe, H.l(eTl,CjJ npo oco6JIHBHH BHil~OK Bi.l(WKo.zzy .. 
BaHH.K IDKO,l(H Ha 3afaJil,HHX 3acat(ax. 

y iu,oM)' ceHci 6in1,m reyqKHMH (i 6iJI&III nepcneKTHBHHMH 3 rrorm1.zzy 
3a6e3rreqeHH.K iHTepecie yqacHHKiB :QHBiJibHHX Bi.l(HOCHH, mo BHHHKalOTI) 
npH 3ano6iraHHi IIIK0,l(H B yMoBax B0E:HHOfO CTaHy) BHrJIH,ZJ;aIOTL npaBHJia 
qacTHHH 2 CT. 1171 IU< Yiq>aiHH. I(.s: H0pMa BCTaHOB.1110¤ BHIDITKH fa 3a-
ra.JILH0f0 npauHJia npo ei,l(mKo,zzyeaHIDI WKO,l(H oco6010, .s:Ka ii 3aB,llaJia, Ha-
AaI011H CY/J.Y IDHpOKi MO)l(JIHBOCTi ,llJUI BpaxyBaHIDI o6craBHH cnpaBH, oco-
6HCTOcTi Toro, XTO 3aBAaB IDK0AH, BH3HaqeHIDI cnieei,l(HOWeHIDI iarepeciB . 
CTOplH TO~O. 

3mcpeMa, cyA Mae npaeo: 
1) IlOKJiaCTH 060B '.K30K BmIIIKOJzyBaHIDI IIIKO,l{H Ha OC06Y, B imepecax 

mcoi AUUia oco6a, mca 3aBAana IIIK0AH y cTaHi KpaHHLoi aeo6xi.z(Hocri; 
2) 3060B ''13aTH oco6y, B iHTepecax HKoi" BllHIDIJIHCH ;:{ii, i oco6y, HKa 3aB-

AaJia IIIK0AH Y CTaHi KpaHHbOl Heo6xmHOCTi, Bi.l{IIIKO,ZO'BaTH IIIICO)O' B neB-
Hffi 11acmi; 

3) 3BUThHHTH llaCTIC0B0 BU( Biz:(mKO,nyBaHHH IIIIC0,l{H oco6y, HKa ii 3aB,n;a-
na, i oco6y, s iHTepecax HKOi BtJHHHJIHCH .nii s CTaHi KpaHHLOi Heo6xizmocri 
(To6ro, 3aJIHIIIHTH tJaCTK0B0 IIIK0,lO' Ha rrOTeprriJIOM}'); 

4) 3BiJILHHTH IIOBHicno BU( Bi.nIIIKO,lO'BaHIDI IIIK0.l(H oco6y, HKa ii 3aB,l{a-
na, i oco6y, s iHTepecax mcoi BtJHHHJIHCH ,nii s CTaHi KpaHHLOi Heo6xi,l{HOCTi 
(T06To, IIOBHiCTIO rrepeKJiaCTH HeraTHBHi H8CJIU(ICH 3aBAaHIDI IIIK0,ll;H Ha no-
reprrinoro) so. · . 

Pa3oM i3 ~M, :aapro 33.}'B~HTH, ~o 3a3Ha11eua HopMa, nepe,n;yciM, Mae 
MeTOIO p03IIO.ZUJI· (rrep~p03IIO.ZUJI) IIIKO.l(H, 3aB,nauoi IlpH Biz:(BepHelDli 3a o-
3H, ane He KOMIIeHC3.q1IO WK0.l(H ~co6i, HKa Biz:(BePTana WKo,n;y. rp 

MoiKHa npmiycmm, ~ 0 1)'T H.l(eThCH npo BHK0pHCTa ' 
~iB, a6~ mtii:6inl>m II0BHoro Miporo 3a6e3rretJHTH HIDI npae~BHX 3aco: 
lHTepecrn ycix yqacHHKiB Bi nnoBi nuuv . ~OCJII11eHIDI con~apaocTt 

.....,, .,,,..,,u..,.LA B~HOCHH ,l{mJ Il . . · • 
IIp~eHIIJI IC0pHCHHM 6yB 6H aHa.nfa aKT • • epeBtpICH TaKoro 
cnpaB B }'M0Bax B0CHHoro CT8J.JV TTe np HICH BHptmeHllJ{ Bi.l{noBiz:(HHX 

.... h ""... 0CTaHHJI Ha '\V'~ ni: . • H • • 
' 11\."'-IJ.u, apas1 Bl~CYTIDI. 

so B 
o~xos 0.A. 306os',i3aHHJ1 Bi w 

06XJ,1:{Hocri 3a l'.UfBUI& .Zl KO.ZO,BaHHJJ WICO)lH, 3as~aaoi' B . • u .. 

Hayx: 12 00 03 0 HHM 3aKOHO)lclBCTBOM YKpai'HH" A-. CTaHt KpaHH.hOl He-
. · , ~eca, 2009. 20 c. · aerope'f' . . ~He ... Ka~. rop~. 
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