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AHOTALIS

Koc’anenko C.O. llpunuun aut dedere aut judicare y mMizkHapoaHOMy
npasi. — KBanidikariiiina HaykoBa mpais Ha paBax pyKoOIUCY.

Hucepranist Ha 3100yTTs cTymneHs aokTopa (inocodii 3a cremiagabHICTIO
081 — IIpaBo. — HamionanbHuii yHiBepcuTeT «Ojechka HOPUANYHA aKaAEMIsD,
MOH VYkpainu, Oneca, 2024.

JucepTaliist mpucBsiueHa JOCHIKEHHIO NPpUHIUITY aut dedere aut judicare B
MDKHapogHoMy mpaBi. [lpunuun aut dedere aut judicare po3risimaeTbCcsi Kpi3b
MpU3MYy TPbOX B3aEMOIMOB’SI3aHUX ACMHEKTIB: TMO-NEpIie, 3aXUCTy I1HTEPECIB
MDKHAPOJHOTO  CHIBTOBApUCTBA (HENONMYyIIEHHS O€3KapHOCTI 3a BYMHEHI
MDKHApPOJHI 3JI0YMHM Ta 3a0e3MeYeHHs MIKHAPOJAHOTO TMOPSAIKY); MO-ApyTe,
3aXHUCTY I1HTEpECIB JAEp:KaBU (3alMUTYIOUOi Ta 3aMHUTYBaHO1) HIOJO0 EKCTpaulIii,
KpPUMIHAJBHOTO TMEpecliyBaHHs Ta KPUMIHAJIBHOI IOPUCIAUKINT (30Kpema,
YHIBEpCAJIbHOI IOPUCAMKIIII) Ta, MO-TPETE, 3aXUCTy MpaB Ta IHTEpeciB 0ci0, ski
N1JUISITaI0Th KPUMIHAJIBHOMY MEPECTITYBAHHIO UM €KCTPAINLI].

3 ypaxyBaHHSIM €BOJIOLII JOKTPUHU Ta TNPAKTUKK MIDKHAPOIHOTO
KpPUMIHAJBLHOTO TIpaBa MPEACTABICHO MEPIOAMU3alI0 PO3BUTKY MNPUHILUIY aut
dedere aut judicare: niepioj] MOSBU 3arajJbHUX KOHTYPIB MPUHIUITY O€3KapHOCTI,
aK1 Oyau copMynbOBaHi B Ipallsix TakKuxX aBTopiB, sik @. Bitopis, I'. I'pomiit ta E.
Batrtens (16-18 cT.); mepioJ akTUBHOTO PO3BUTKY EKCTpaAuIlli Ta 3apOjKEHHS
3BUYA€BOTO 3000B’s3aHHS 3aTpUMyBaTH a00 KapaTd MiJO3PIOBAHUX Yy BUYMHEHHI
neBHuX 3104nHIB (18 - 1o cepenunau 20 ct.); mepion 3 1945 p. 1o 90-x pp. 20 cT.
(mosiBa MIXKHAPOJAHUX KPUMIHAIBHUX TPUOYHANIB ad hoc, pO3BUTOK YHIBEpCaIbHOI
IOPUCIMKIT Ta BKJIIOUEHHS 3000B’s3aHHS aut dedere aut judicare 1o
MDKHAPOJHUX 0araToCTOPOHHIX 1 JABOCTOPOHHIX JOTOBOPIB MpO OOpOoTHOY 3
MDKHAPOJHUMH 3704MHaMu); mepio 3 90-x pokiB 20 cT. mo TemepimiHid yac
(po6ota Kowmicii mizkaapognoro npaBa OOH Ha Temy 3000B’s3aHHs BUaaBaTu abo
3IMCHIOBATU CYyJOBE IMEpEeCciAyBaHHs; MMOsABa MOCTIHHOrO OpraHy MiXKHAapOJHOIO

KPUMIHAJBHOIO MPABOCYI Ta 1HIIMX MIKHAPOJHHUX 1 CHEIIali30BaHUX CYMIB 1



TpuOyHaNIB, WII0 MPU3BEIIO JO0 TMOABU «TPEThOI QJIbTEPHATUBU» SK MOJEII
3000B’s13aHHs aut dedere aut judicare).

[IponoHyeThCsl aBTOPChKE BU3HAUECHHS MPUHLUIY aut dedere aut judicare 3
ypaxyBaHHAM TPHhOX MOXJIMBUX adbTEPHATHB 1 IIJICH NMPUHIUIY: TPUHIAT aut
dedere aut judicare BCcTaHOBIIOE 3000B’si3aHHS a00 BHUJATH WMOBIPHOTO
MPaBOIOPYIIIHKUKA, a00 TMepelaTh CIpaBy KOMIETEHTHHM OpraHaM 3aluTyBaHOi
JepKaBU IS 3M1MCHEHHST KPUMIHAJIBHOTO TMepeciiayBaHHs, abo mepenatu
WMOBIPHOTO MPaBOMOPYIIHUKA KOMIIETEHTHOMY MIXHApOJAHOMY (T1I0pUIHOMY)
KPUMIHAJIBHOMY CyAYy 4YM TpUOyHalIy 3 METOI 3a0€3Me4eHHS MIKHApOJHOIO
MPaBOMOPSIKY, 3aXUCTYy IHTEPECIB 3aMHUTYHO4Oi Ta 3alUTyBaHOI JIepXkKaB Ta
3a0e3nedeHHs npaB oci0, sIK1 0epyTh y4acTh Y KpUMIHAJIbHOMY MPOBAKEHHI.

Bucgitneno nisuibHicTh Komicii MixkHapogHoro mpaBa OOH Han temoro
«3000B’s13aHHs BUJIaBaTU ab0 3M1MCHIOBATU CyJOBE mepeciinyBaHHs (aut dedere
aut judicare)». Y po0OOTI MpoaHani30BaHO TaKli OCHOBHI JOKYMEHTH, IO OyJu
npeactasieni Komiciero MikHapogHoro npaBa OOH: ITlomepeani 3ayBakeHHs
«3000B’s13aHHs BUAaBaTU a00 3/1MCHIOBATH CYJIOBE INepeciilyBanHs («aut dedere
aut judicare») y MDKHapOJHOMY TIpaBi», peacTaiieHi CrienialbHUM JOMOBIIauyeM
3. lNamuupkum (2004); gvotupu gomosiai CremnianbHoro gomosigada 3. ['aauibKoro
o TeMi «3000B’s13aHHs BUJaBaTH ab0 3A1MCHIOBATH CYyJI0OBE MepeciiyBaHHs (aut
dedere aut judicare)» (Ilonepenus nomnoBias 2006 p., Apyra momosines 2007 p.,
Tpets ngomnosias 2008 p., UerBepra monosias 2011 p.), Jonosias Pobouoi rpymnu
010 3000B’si3aHHS BUAABaTH a0O0 3MIMCHIOBATH CYJIOBE NepeciigyBaHHs (aut
dedere aut judicare) (2013), Ocrarouna monoBiab PoOouoi rpynu moa0
3000B’s3aHHS BUJaBaTH a00 3/1MCHIOBATH CyAO0BE NepeciiayBanHs (aut dedere aut
judicare) (2014). BctanoBieHo, mo aecaTWITT po6oTu Komicii MiXkKHApOIHOTO
npaBa OOH nan temor «3000B’s3aHHS BUJaBaTh abo0 31MCHIOBAaTH CYJIOBE
nepecninyBanus (aut dedere aut judicare)» He TPUHECIO CYTTEBUX PE3YJbTaTIB,
70 TpUKIaAy, MPOEKTIB CTaTed Mpo 3000B’si3aHHS BUJaBaTU abo0 3A1HMCHIOBATH
CyJIOBE MEPECIIiTyBaHHS.

OcobOnuBy yBary OyJi0 TPUIUJIEHO aHajii3y YHMCICHHUX KOHBEHIIH,
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CIpSIMOBaHUX Ha OOpoTHOy 3 MIDKHApPOJHMMH Ta TpaHCHAIIOHAIBHUMU
3JI0YMHAMHM, 1110 MICTATh MOJIOXKEHHS aut dedere aut judicare. KonBeH1ii, 110
MICTATh KJay3yly aut dedere aut judicare MoO)Ha KilacU(iKyBaTH 3a TpboMa
OCHOBHUMHM TpyHaMu B 3aJ€KHOCTI BijJ CHIBBIAHOIICHHS MK 3000B’SI3aHHSIM
BHJIaBaTH Ta 3000B’sI3aHHSAM 3IIMCHIOBATU CyJl0Be mepechiayBanHs. [lepiia rpymna
JIOTOBOPIB MICTHUTH IOJIOKEHHS, SKI MOKJIaJaloTh 3000B’s3aHHS IIOAO0 BHUJadil, a
3000B’s13aHHS CyJIOBOTO MEpPECiiyBaHHS BUHUKAE JIMIIE Y BUNAAKY BIJIMOBH BIJ
ekcTpanuiii. B TakoMy pas3i mpioputer Hamaerbes excrpamuiii. pyra rpyna
KOHBEHI[IIl BKJIIOYA€ ITOJOKEHHS, fAK1 ITOKJIAIalOTh 3000B’SI3aHHS 31HCHIOBATH
CyJIOBE NEpeCHiAyBaHHs Y pa3i, KOJU MiI03PIOBaHUI MPaBOMOPYIIHUK MepedyBae
Ha TEPUTOPIi Jep>KaBU-YUACHUII, HE3AJIEKHO BiJl TOTO, YU 3alUTYE 1HIIA JIeprKaBa-
y4JacHULS eKcTpajauuiro. TpeTs rpymna JOroBopiB MICTUTh IOJIOXKEHHS, SKi
nependavyaroTh aabTEPHATUBY JUISL JIEPKABH, HAa TEPUTOPIi AKOT 3HAXOAUTHCS
HMOBIpHUI TTpaBONOpPYIIHUK. JlepkaBa, OCKIIbKM BOHA Ma€ cBOOOYy Yy peamizallii
OJIHOTO 3 JIBOX BaplaHTiB, OPIEHTYETHCS HA BUOIp pillIeHHS, HAMOUIBIII CYyMICHOTO 3
i1 HaIllOHAJTBLHOIO TTPABOBOIO CHCTEMOIO.

[IpoanamizoBaHO pi3HI JKepena 3000B’sA3aHHS BUAaBaTH ab0 3A1HCHIOBATH
CyJIOBE IEpeCiilyBaHHs 3 METOK BU3HAUEHHS XapakTepy Ta oOcsry 3000B’si3aHHS
aut dedere aut judicare y wixHapoAHOMY IipaBi. 3poOJICHO BHCHOBOK, IO
3000B’s13aHHs aut dedere aut judicare BUTIIIMBA€E HE JIUIIIE 3 TIOJIOXKEHb KOHKPETHHUX
MDKHApOJAHUX JIOTOBOPIB, aje M 13 3BHYAEBHX HOPM MIKHApOJIHOIO IIpaBa.
[IpoaemMoHCTpOBaHO, 1110 HAIIOHAJIbHE KPUMIHAIBHE MPABO € BAKIUBUM JKEPEIOM
3000B’s13aHHs BHUJIaBaTH a00 3I1MCHIOBAaTU cyJoBe mnepeciigyBaHHs. EdexTuBHa
peanizallis npuHuuny aut dedere aut judicare y KO)KHOMY KOHKPETHOMY BHUIIAJIKY
3aJIe’KaTUME B1J] BAKOHAHHS JIEPAKABOIO K CBOIX MIKHApOJHUX 3000B’s13aHb, TaK 1
peanizaiii HeoOX1THUX 3axO0diB (30KpeMa I0J0 BCTAHOBJICHHS FOPUCAMKINIT HaL
KpPUMIHAJbHUMH TPABOMOPYIICHHSIMUA Ta NPaBONOPYUIHUKAMHU), BU3HAUCHUX Y
HalllOHAJIbHOMY 3aKOHOJABCTBI 3 TMHUTaHb EKCTPaJMIli Ta KpPUMIHAJIBLHOIO
nepecyiyBaHHs.

BcTranoBieHo, 1110 BHUKOHAaHHS 3000B’Si3aHHS  3/A1MCHIOBATH  CYJOBE



nepeciiyBaHHs MOB’si3aHE 13 BUKOHAHHSM HHU3KHU J1d: MPOBEICHHS J0CYJI0BOTO
pO3CIiTyBaHHs, HAIMpaBICHHS MPOBAJKEHHS JO BIAMNOBIIHUX OpraHiB s
MPUTATHEHHS /10 KPUMIHAJIBHOI BIAMOBIJATBHOCTI, BUKOHAHHS BHUMOT MO0
CBO€YACHOCTI MPUTSITHEHHS [0 KPUMIHAIBHOI BIAMOBIJATBHOCTI, NPUUHSITTS
HEOOXITHOTO 3aKOHOJABCTBA IIOJ0 KpUMIHATI3allli MEBHUX BHUIIB JisiHb,
BCTAHOBJICHHSI BIJIMOBIIHOI KPUMIHAJIBHOI IOPUCIMKIN, CHIBOpals Ta OOMIH
1H(opMaIIi€ro 3 IHITMMH JepkaBaMy a00 MDKHApPOJHUMHU OpraHizamisiMu. Bumorn
11010 3000B’sI3aHHS 31MCHIOBATH CYJOBE MEPECIIiIyBaHHS BapilOIOTHCS 3aJIEKHO
B1Jl A0roBopy. BukoHaHHs 3000B’s3aHHS 3MIMCHIOBATU CYJIOBE MEPECIITyBaHHS
3QJIEKUTH B1Jl HAABHOCTI Ta JOTPUMAHHS HAI[lIOHATBHUX MaTepiaibHO-MPABOBUX Ta
MpoIeCyalbHUX HOPM, 30KpeMa IIOJO0 JOCTaTHIX [I0OKa31B Jid MOPYIICHHS
KpPUMIHAJIBHOI CHpaBH, MOJOXEHb MPO aMHICTII0 ab0 MNPUTYIOK, HEOOXITHOCTI
MPUCYTHOCTI OOBMHYBA4YE€HOTO, IMOJOXEHb MPO IMYHITET MOCAaJOBUX OCIO BijJ
1HO3eMHO1 KPUMIHAJIBHOI FOPUCAMKINI TOHIO. 3a BIACYTHOCTI JOCTATHIX JOKa3iB
JepkaBa He 3000B’s13aHa MPUTATYBATH 0CO0Y JOKPUMIHAIBHOI BIANIOBIAAIBHOCTI.

[IpoananizoBaHO TPU OCHOBHI KOHCTPYKIIii, 1[0 BU3HAYAIOTh 3B’SI30K MIXK
IBOMa 3000B’s3aHHAMM (BHaBaTH a00 3[1MCHIOBATH CYJIOBE MEPECIiTyBaHHS),
BUKJIAQJICHUMH B TNPUHIMUNIL aut dedere aut judicare: KOHCTPYKIIiS, sIka Hajaae
nepeBary eKCTpajuilii, a He CyJ0BOMY IEpeciilyBaHHIO; KOHCTPYKIIis, sIKa HaJla€e
nepeBary CyJ10BOMY NEpeCiiyBaHHIO, a HE €KCTPAJUIIil; albTePHATUBHUHN MIAX1J.
Byno BcTaHoBIEHO, IO 3MICT 3000B’A3aHHS BUJABAaTU a00 3/1MCHIOBATU CY/IOBE
nepeciiyBaHHs 3aJIeKUTh BiJl MOJO0KEHb JOTOBOPIB, YKIAJACHUX MK CTOPOHAMU
Ta OOCTaBMH KOXHOiI chpaBu. PillleHHS Tpo eKCTpaaulliio abo CcynoBe
nepeciiyBaHHs] Ma€ TpUNAMaTHUCS JEpKaBOK BIAMOBIAHO 10 ii BHYTPIIIHBOTO
3aKOHOJABCTBA Ta MI)KHAPOIHO-IIPABOBUX 3000B’ 13aHb.

BcTanoBieHo, 1110 3a HasBHOCTI BIJIMOBIAHUX MOJIOKEHb IOTOBOPY, TPUHITUIIL
aut dedere aut judicare nependayae peanizaiilo TPEThOi AIbTEPHATUBU (TIOPSI 3
EKCTPAAMIIIEID Ta CYJOBUM INIEPECIIIyBaHHAM Yy BIACHUX CYyAaX JAEpP’KaBH).
Jlep>kaBa, Ha TepUTOpPii SAKOI 3HAXOAUTHCS WMOBIPHUN NPABOMOPYILIHUK, Ma€e

MOXJIMBICTh BHKOHATH CBOi 3000B’s3aHHS MUISXOM IIepeaadl Takoi ocoOu
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MDKHapOJHOMY KpHMIHaJIbHOMY Cyay 4M TpuOyHanmy. Hapasi Taki MiXKHapoJHI
KOHBEHIIIi K MIDDKHApOJHa KOHBEHIIISl MPO 3aXUCT yCiX OCI0 BiJ HACHIBbHHUIIBKUX
3HukHeHb 2006 p., AdpukaHcbka XapTis 3 NHTaHb JEMOKparii, BUOOpPIB U
ympasniaas 2007 p., JlwoOnsnceko-I'aazbka KoHBeHIist mpo MiXKHApOJHE
CHIBpOOITHULITBO MpPH PO3CIIAYBaHHI Ta NEpPECciHiIyBaHHI 3J0YMHY TEHOIUAY,
3JIOYHMHIB MPOTH JIOASHOCTI, BOEHHHUX 3JI0YMHIB Ta 1HITUX MIKHAPOIHHUX 3JT0YMHIB,
gaka Oyna mignucana B jroTomy 2024 p., 3akpilUIIOIOTh MEXaHi3M, 10 JT03BOJISE
Jep>KaBaM-y4acHUIISIM OOMpaTH MIXK TphOMa BapiaHTaMU: Cy/I0BE IIEPECIIiyBaHHs,
eKcTpaauilisi abo mepenaya 0 MIDKHAPOJHOTO KpPUMIHAIBHOTO cyay. IIpoext
Konekcy 31ounniB mpotu Mupy Ta Oe3meku JroAcTBa 1996 p. Takox 3aKkpiruitoe
MOJIeIb TOTpitHOTrO BUOOPY, 3ampornoHoBaHy Kowmiciero MIKHApOAHOTO IpaBa
OOH.

BucgsitiieHO 3B’A30K MK TpuUHUIUNOM aut dedere aut judicare Ta
MPUHILUIIOM YHIBEpCAJIbHOI IOpUCAMKII. BcTaHoBIeHO, 110 YHiBepcajabHa
IOPUCIUKIISL 3aCTOCOBYETHCS 3@ BIJICYTHOCTI 1HIIOIO 3B’S3KYy 3 JIEpPKaBOIO
(TepuTOpiaNbHICTh, TPOMAJIIHCTBO YM 1HIIA MIJICTaBa); 3000B’s3aHHs aut dedere
aut judicare nependavae nepegady CpaByd KOMIIETEHTHUM OpraHam JUisl CyJ10BOIO
nepeciiyBaHHs YU €KCTPaJullii, a HE BCTAHOBJICHHS IOPUCIUKINI. 3000B’I3aHHS
aut dedere aut judicare He OOMEXKYEThCS CUTYyalllsIMU, $KI MOTPEOYIOTh
3aCTOCYBaHHS YHIBEPCAJIbHOI IOPUCIAUKINI JJIsi CYJAOBOTO NEPECHiAyBaHHS YU
eKCTpaIuIIii.

HaronomryeTthbes, 110 BU3HaHHS 3000B’si3aHHS BHUaBaTU a00 3A1MCHIOBATU
CyJIOBE€ MEPECIiTyBaHHS 32 3JIOUMHHM jus cogens sk 3000B’sI3aHHS erga omnes €
CripHuM. 3 OJHOro OOKy, Yy MDKHApOJHINM TMpaKkTUIll MOXHA 3HAWUTHU
MIJITBEP/PKEHHS, 110 y pa3l BUMHEHHS MIDXKHAPOJIHUX 3JI0YMHIB, 110 JOCITAIOTh
CTaTyCcy jus cogens, JiepXkaBu 3000B’s3aHi 31MCHIOBATH KpHUMIHAJIbHE
nepeciiyBaHHs a00 EKCTPaJUIlil0 MPAaBOMOPYIIHUKIB 1 Take 3000B’s3aHHS
HaOyBae XapakTepy erga omnes. 3 1HIIOTO OOKy, TOU (DaKT, 1110 KOHKpPETHA HOpMA
Halyna CcTaTycy jus cogens, HE O3Hauae, IO IOB’S3aHUM 3 HEIO OOOB’A30K

3MIMCHIOBATH EKCTPaJuLII0 ab0 CyJOBE NEpeciiIyBaHHA TaKoX HAaOyB LBOIO
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cTaTycy. Y MpaKkTUlll € MNPUKIAAM HAJaHHS aMHICTIi 4M MPUTYJIKY 0cobam, sKi
BUYMHUIIA 3JIOYUHHU jus cogens.

KarouoBi cioBa: 3000B’s3aHHS BHJABaTH, 3000B’SI3aHHS 3J1HMCHIOBATH
CyJIOBE TepecliayBaHHs, eKCTpaauilisi, OopoThba 3 OE3KapHICTIO, OCHOBHI
MDKHApOJHI 3JIOYMHU, TPAHCHAI[IOHAIBHI 3JIOYMHU, BIAMNOBIJATIBHICTH 32
MDKHApPOJIHI 3JJ0YUHH, OPTaHU MIKHAPOJAHOI KpUMIHAIBHOI FOCTHIIIT, YHIBEpCaIbHa
IOPUCIMKIIIS, MDDKHAPOJHA CHIBIpalsl y 00poTh01 31 3II0YMHHICTIO, MIXKHApPOJIHE

CITIBTOBAPHCTBO, MpaBa JIOANHN, MXKHAPOIHE KPUMIHAIBHE MPABO.



ABSTRACT

Kosianenko S.0. Aut dedere aut judicare principle in international law. —
Qualifying research work as manuscript.

Doctoral thesis for an academic degree of the Doctor of Philosophy in
specialty 081 — Law. — National University «Odesa Law Academy», Ministry of
Education and Science of Ukraine, Odesa, 2024.

The thesis is devoted to a study of the aut dedere aut judicare principle in
international law. The principle of aut dedere aut judicare is considered through
the prism of three interrelated aspects: firstly, protection of the interests of the
international community (preventing impunity for committed international crimes
and ensuring international order); secondly, protection of the interests of a state
(requesting and requested) regarding the extradition, criminal prosecutions and
criminal jurisdiction (in particular, universal jurisdiction) and; thirdly, protection
of the rights and interests of persons subject to prosecution or extradition.

Based on the evolution of the doctrine and practice of international criminal
law, a periodization of the development of the aut dedere aut judicare principle is
presented: the period of the initial general contours of the principle of impunity,
which were formulated in the works of such authors as F. Vitoria, G. Grotius and
E. Vattel (16-18th centuries); the period of active development of extradition and
origins of the customary obligation to apprehend or punish alleged perpetrators of
certain crimes (18 - to the middle of the 20th century); the period after 1945 to 90s
of the 20th century (the emergence of the international criminal tribunals ad hoc,
the development of universal jurisdiction and inclusion of the aut dedere aut
Jjudicare clause in international multilateral and bilateral treaties on combating
international crimes); the period from the 90s of the 20th century to the present
(the work of the UN International Law Commission on the topic of the obligation
to extradite or prosecute; the emergence of a permanent body of international
criminal justice and other international and specialized courts and tribunals, which

led to the emergence of a «third alternative» as a model of aut dedere aut judicare



obligation).

The author’s definition of the principle of aut dedere aut judicare is proposed,
taking into account three possible alternatives and purposes of the principle: the
aut dedere aut judicare principle establishes either the obligation to extradite the
alleged offender or to transfer the case to the competent authorities of the requested
state for prosecution or to surrender an alleged offender to a competent
international (hybrid) criminal court or tribunal in order of ensuring international
order, protection of the interests of a requesting and requested states and ensuring
rights of persons involved in criminal proceedings.

The activities of the International Law Commission on the topic «Obligation
to Extradite or Prosecute (aut dedere aut judicare)» has been highlighted. The
following main documents submitted by the International Law Commission has
been analysed: Preliminary remarks «The Obligation to Extradite or Prosecute
(«aut dedere aut judicare») in International Law» (2004) by Special Rapporteur Z.
Galicki; four reports of the Special Rapporteur Z. Galicki on the obligation to
extradite or prosecute (aut dedere aut judicare) (the Preliminary report of 2006, the
Second report of 2007, the Third report of 2008, the Fourth report of 2011); the
Report of the Working Group on the Obligation to extradite or prosecute (aut
dedere aut judicare) (2013); the Final report of the Working Group on the
Obligation to extradite or prosecute (aut dedere aut judicare) (2014). A decade of
study of the topic «Obligation to Extradite or Prosecute (aut dedere aut judicare)»
of the ILC has not produced substantive results, such as draft articles on the
obligation to extradite or prosecute.

Special attention was given to the analysis of the numerous conventions
aimed at combating international and transnational crimes which contained aut
dedere aut judicare clause. Conventions containing the aut dedere aut judicare
clause can be divided into three main groups, depending on the relationship
between the obligations to extradite and prosecute. The first group of the treaties
includes provisions that impose an obligation to extradite, and criminal prosecution

is an obligation only in case of refusal to extradite. Therefore, in this case, priority
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is given to extradition. The second group of conventions includes provisions that
impose an obligation to prosecute, whenever the alleged offender is present in the
territory of the State party, regardless of whether some other State party seeks
extradition. The third group of treaties contains provisions which provide for an
alternative for the state in whose territory the alleged offender is located. The state,
because of the absolute freedom it has in the implementation of one of the two
options, should be oriented at choosing the solution which is the most compatible
with its national legal system.

The analysis of the various sources of the obligation to extradite or prosecute
is carried out with a view to determining the nature and scope of the obligation aut
dedere aut judicare in international law. It was concluded that the obligation aut
dedere aut judicare arises not only from the provisions of specific international
treaties, but also from customary international norms. It has been shown that
national criminal law constitutes an important source of the obligation to extradite
or prosecute. The effective implementation of the principle of aut dedere aut
judicare in each specific case will depend on the state’s fulfillment of both its
international obligations and the implementation of the necessary measures (in
particular, regarding the establishment of jurisdiction over criminal offenses and
offenders) defined in national legislation concerning extradition and prosecution.

It has been found that the fulfillment of the obligation to prosecute is
conditioned by a number of actions: to conduct a preliminary inquiry, to submit the
case to the relevant judicial authorities for prosecution, to fulfill the requirements
regarding the timeliness of prosecution, to adopt the necessary legislation in order
to criminalize certain types of conduct, to implement the relevant criminal
jurisdiction, to co-operate and to exchange information with other states or
international organizations. The requirements for the obligation to prosecute vary
from treaty to treaty depending in particular on the type of international crime
covered by the treaty. Fulfillment of the obligation to prosecute depends on the
availability and compliance with national substantive and procedural norms

regarding the conduct of criminal proceedings, in particular, the availability of
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sufficient evidence for the initiation of proceedings, provisions on amnesty or
asylum, the need for the presence of the accused in the proceedings, provisions on
the immunity of public officials from foreign criminal jurisdiction, etc. In the
absence of sufficient evidence, the state is not obliged to prosecute the alleged
offender.

Three main constructions of the relationship between the two obligations (to
extradite or prosecute) set forth in the principle of aut dedere aut judicare have
been analyzed: the construction that favors extradition over prosecution; the
construction that favors prosecution over extradition; an alternative approach. It
has been shown that the content of the obligation to extradite or prosecute depends
on the provisions of the treaties concluded between the parties and on the
circumstances of each case. The decision to extradite or prosecute should be made
by the state in accordance with its domestic laws and international legal
obligations.

It has been found that in the case of the appropriate treaty provisions, the
principle of aut dedere aut judicare provides for the implementation of a third
alternative (along with extradition and prosecution before the state’s own courts).
The state in whose territory the alleged offender is located may be able to satisfy
its obligations through the transfer of such person to an international criminal court
or tribunal. Currently, such international conventions as: the 2006 International
Convention for the Protection of All Persons from Enforced Disappearance, the
2007 African Charter on Democracy, Elections and Government, the Ljubljana-
The Hague Convention on International Cooperation in the Investigation and
Prosecution of the Crime of Genocide, Crimes against Humanity, War Crimes and
other International Crimes, the last one was signed on February 2024 — enshrine a
mechanism that allows states parties to choose between three options: prosecution,
extradition or transfer to an international criminal court. The 1996 Draft code of
crimes against the peace and security of mankind also enshrines the «triple» choice
model proposed by the International Law Commission.

The relationships between the aut dedere aut judicare principle and
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principle of universal jurisdiction have been brought to light. It has been found that
the universal jurisdiction applies when there is no other connection to the state
(territoriality, nationality or any other basis); aut dedere aut judicare obligation
entails the transfer of the case to the competent authorities for prosecution or
extradition, not the establishment of jurisdiction. Aut dedere aut judicare
obligation is not limited to the situations in which a universal jurisdiction is
required to be applied for the prosecution or extradition.

It is emphasized that the recognition of the obligation to extradite or
prosecute for jus cogens crimes as an erga omnes obligation is debatable. On the
one hand, in international practice, one can find confirmation of the position that in
case of committing international crimes that reach the level of jus cogens, the
states are obligated to prosecute or extradite the perpetrators and such an obligation
has acquired the character of erga omnes. On the other hand, the mere fact that a
particular rule has acquired the status of jus cogens automatically does not mean
that its related duty to extradite or prosecute has also gained that status. In practice,
there are examples of granting amnesty or asylum to individuals who have
committed jus cogens crimes.

Key words: obligation to extradite, obligation to prosecute, extradition,
fight against impunity, international core crimes, transnational crimes,
responsibility for international crimes, international criminal justice bodies,
universal jurisdiction, international cooperation in the fight against crime, sources
of international law, international community, human rights, international criminal

law.
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INTRODUCTION

The substantiation of the choice of research topic. The threat of
international and transnational crimes has increased to unprecedented levels in
recent years, posing unprecedented challenges to international security in general,
and to the national security of states in particular. As part of efforts to eliminate
«impunity» for these crimes, the obligation to extradite or prosecute has important
practical implications. As a fundamental principle of extradition and international
criminal law in general, the application of the aut dedere aut judicare clause is
essential for the accountability of people who have committed crimes of
international concern by ensuring that they are prosecuted and punished within the
relevant jurisdiction.

The Special Rapporteur of the United Nations (hereinafter — UN)
International Law Commission (hereinafter — ILC) on the topic «Obligation to
extradite or prosecute (aut dedere aut judicare)» Z. Galicki noted that «although
the obligation to extradite or prosecute may look, at first, as a very traditional one,
we should not be misled, however, by its ancient, Latin formulation. The
obligation itself cannot be treated as a traditional topic only. Its evolution from the
period of G. Grotius up to recent times and its significant development as an
effective tool against growing threats deriving for States and individuals from
criminal offences can bring us easily to one conclusion — that it reflects new
developments in international law and pressing concerns of the international
community» [275, p. 321].

«With the beginning of the russian armed aggression against Ukraine in
2014» [1; 9; 11; 25; 34; 39], «which turned into a full-scale invasion on February
24,2024» [215], the legal content and practical implementation of the principle of
aut dedere aut judicare acquires special importance. Human rights are being
massively and grossly violated, and thousands of international crimes are being
committed on the territory of Ukraine, which requires, in particular, the

cooperation of Ukraine and other states on criminal matters and ensuring the
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punishment for crimes committed. It is crucial for Ukraine to minimize impunity
for crimes committed through international cooperation, specifically due the
application of the aut dedere aut judicare principle, while adhering to existing
international standards regarding extradition and prosecution.

It i1s important to note that «on May 2023 in Ljubljana, Slovenia, 80 states
approved the text of the Convention on International Cooperation in the
Investigation and Prosecution of Genocide, Crimes against Humanity, War Crimes
and Other International Crimes (the Ljubljana - the Hague Convention)» [261] and
in February 2024, «a number of states, including Ukraine, signed this convention»
[42]. This Convention outlines the obligations of states with respect to cooperation
and extradition in the investigation of crimes under international law. In addition to
cooperation between states, the Convention also lays down a fundamental legal
principle for the prosecution of the most serious crimes by states in black and
white: the obligation aut judicare aut dedere (Article 14 of the Convention).
According to this Article, every state-party has an obligation to prosecute anyone
found on its territory who has allegedly committed international crimes under this
Convention. And if a state does not wish to prosecute on its territory, it is then
obliged, according to this principle, to hand over the suspected person either to
another state or to an international tribunal for prosecution. This article was hotly
debated, and as a result, the right to formulate a reservation on the principle aut
judicare aut dedere for a renewable period of three years was declared [255].

Despite the fact that the principle of aut dedere aut judicare has been widely
reflected in numerous international treaties, state and judicial practices, the
application of the aut dedere aut judicare principle raises a number of complex
questions that are discussed and debated both at the legal and political levels and
require careful examination and resolution. These questions include, but are not
limited to defining the range of crimes covered by the aut dedere aut judicare
principle; the hierarchy between the obligation to extradite and prosecute;
consistency between treaties containing the aut dedere aut judicare clause;

ambiguity on the existence of customary obligation aut dedere aut judicare;
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connection between amnesty and aut dedere aut judicare obligation; absence of a
universal international treaty regarding the aut dedere aut judicare obligation.

As a part of the effort to safeguard Ukraine’s interests in the face of russian
aggression, it is especially important to develop universal jurisdiction, which
provides for criminal prosecutions to be brought by states for international crimes
committed against Ukraine and/or on its territory.An important aspect of universal
criminal jurisdiction is the application of the principle of aut dedere aut judicare,
which is intended to prevent impunity for committed crimes.

Thus, it appears that there are a number of significant uncertainties in regards
to the application of the obligation to extradite or prosecute, which necessitates
further study of the aut dedere aut judicare principle. It is notable that in Ukrainian
legal science the principle of aut dedere aut judicare has not been the subject of
separate monographic studies and, therefore, deserves further in-depth analysis.
The relevance of the presented research is determined by the need to present the
modern comprehensive vision of the aut dedere aut judicare principle in
international law at the level of fundamental scientific research.

Connection of work with scientific programs, plans, topics. The
dissertation was carried out within the framework of the planned research topic of
the National University «Odesa Law Academy», namely, «Legal and social life of
Ukraine in the human-centered dimension in the digital era» for 2021-2025 (state
registration number 0122U000266) and within the framework of the research work
plan of the Department of International Law and European law of the National
University «Odesa Law Academy», namely, «International law and protection of
human rights in the digital era» for 2021-2025.

The aim and objectives of the study. The aim of the doctoral thesis is to
reveal the content, nature, scope and features of the application of the aut dedere
aut judicare principle in international law.

To achieve the aim, the following research objectives were set forth:

— to reveal the genesis of the aut dedere aut judicare obligation through the

prism of the fight against impunity (from «Grotius formula» to «triple
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alternative»);

— to determine approaches to understanding the essence of the maxim aut
dedere aut judicare in the doctrine and practice of international law;

— to trace the work of the International Law Commission on the topic «The
obligation to extradite or prosecute» (aut dedere aut judicare);

— to consider the international treaties as sources of the obligation to
extradite or prosecute;

— to consider the international custom as a source of the obligation to
extradite or prosecute;

— to reveal the issue of national legislation as a source of the obligation to
extradite or prosecute;

— to define the scope of the obligation to extradite or prosecute;

— to find out the specifics of the three constructions of the relationship
between the obligation to extradite and the obligation to prosecute (priority of
extradition, priority of prosecution, alternative obligations) under the aut dedere
aut judicare clause;

— to characterize the option of surrender to international criminal tribunal or
a hybrid tribunal («third alternativey);

— to highlight the issue of the relationship between the aut dedere aut
Jjudicare principle and concept of universal jurisdiction;

— to consider whether the obligation aut dedere aut judicare exists as a
matter of erga omnes and jus cogens.

The object of the study is the international relations that arise between states
when the aut dedere aut judicare principle is applied.

The subject of the study is the aut dedere aut judicare principle in
International Law.

The research methods are determined by the aim and objectives of the study.
In order to conduct a comprehensive research and substantiate the scientific
findings, the thesis employed a variety of philosophical, general scientific, and

special legal methods.
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The dialectical method became the basis for the scientific analysis of the
study and made it possible to establish the relationship of the principle of aut
dedere aut judicare with other legal phenomena and categories in the field of
extradition, prosecution and fight against crime in general, to consider the
obligation to extradite or prosecute in a multifaceted way, taking into account
changes in perception about the main functions of such an obligation (chapters 1-
3). The historical-legal method enabled the study of the evolution and
understanding of the principle of aut dedere aut judicare from its inception to the
present day (1.1, 1.2). The instrumental method was useful for understanding the
autdedere aut judicare principle as a valuable legal tool to prevent impunity for
international crimes committed (1.1). The comparative legal method was applied
in order to compare various approaches to understanding the essence of the aut
dedere aut judicare principle (1.2), as well as to distinguish the principle of aut
dedere aut judicare from universal jurisdiction (3.1). The systematic method was
used for studying the relationship between obligation to extradite and obligation to
prosecute as structural elements of the principle aut dedere aut judicare (2.4, 2.5).
The formal legal method was applied in the analysis of international treaty and
customary law relating to obligations to extradite and prosecute, decisions of
international and national courts (chapters 1-3). The logical method was used to
clarify the main categories based on the analysis of the doctrine and practice of
international criminal law (chapters 1-3). In their complex, the specified methods
were used to achieve the most objective and comprehensive analysis of this
subject.

The theoretical basis of the research is the scientific provisions contained in
the works of such scientists as: S. Andreichenko, M. Cherif Bassiouni, O. Bazov,
H. Behruz, Yu. Blazhevich, V. Bortnytska, J. Brownlie, M. Buromenskyi, O.
Butkevych, A. Caligiuri, A. Cassese, J. Crawford, R. Cryer, V. Denisov, N.
Dryomina-Volok, J. Foakes, Z. Galicki, G. Geoff, G. Gilbert, M. Gnatovsky, V.
Gutnyk, V. Hrebenyuk, K. Gallant, K. Kittichaisaree, S. Kivalov, T. Korotkyi, O.
Kyyivetz, M. Mattarolo, P. Michael, M. Scharf, A. Nollkaemper, M. Pashkovsky,
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A. Pidhorodynska, M. Plachta, V. Pylypenko, C. Soler, M. Svistulenko, C.
Tiribelli, S. Vykhryst, O. Vynogradova, G. Werle, E. Wise, R. Wolfrum, O.
Zadorozhnii, K. Zadoya, N. Zelinska, M. Zgonec-RoZej and others.

The normative and empirical basis of the study consists of treaties and
other international acts, documents of the International Law Commission,
international customs, national legislation of different states, and decisions of
international and state courts.

The scientific novelty of the obtained results is that the dissertation is the first
comprehensive monographic study in Ukraine of the aut dedere aut judicare
principle in international law. The main theoretical and practical results are
specified in the following provisions:

for the first time:

— the principle of aut dedere aut judicare is comprehensively considered
through the prism of three interrelated aspects: firstly, protection of the interests of
the international community (preventing impunity for committed international
crimes and ensuring international order); secondly, protection of the interests of a
state (requesting and requested) regarding the extradition, criminal prosecutions
and criminal jurisdiction (in particular, universal jurisdiction) and; thirdly,
protection of the rights and interests of persons as a subject to prosecution or
extradition;

— the author’s definition of the principle of aut dedere aut judicare is
proposed, taking into account three possible alternatives and purposes of the
principle: the aut dedere aut judicare principle establishes either the obligation to
extradite the alleged offender or to transfer the case to the competent authorities of
the requested state for prosecution or to surrender an alleged offender to a
competent international (hybrid) criminal court or tribunal in order of ensuring
international order, protection of the interests of a requesting and requested states
and ensuring rights of persons involved in criminal proceedings;

— the periodization of the development of the aut dedere aut judicare

principle is proposed, taking into account the evolution of the doctrine and practice
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of international criminal law: the period of the initial general contours of the
principle of impunity, which were formulated in the works of such authors as
F.Vitoria, G.Grotius and E.Vattel (16-18th centuries); the period of active
development of extradition and origins of the customary obligation to apprehend or
punish alleged perpetrators of certain crimes (18 - to the middle of the 20th
century); the period after 1945 to 90s of the 20th century (the emergence of the
international criminal tribunals ad hoc, the development of universal jurisdiction
and inclusion of the aut dedere aut judicare clause in international multilateral and
bilateral treaties on combating international crimes); the period from the 90s of the
20th century to the present (the work of the UN International Law Commission on
the topic of the obligation to extradite or prosecute; the emergence of a permanent
body of international criminal justice and other international and specialized courts
and tribunals, which led to the emergence of a «third alternative» as a model of aut
dedere aut judicare obligation);

improved.:

— understanding the fulfillment of the obligation to prosecute, which is
determined by the number of actions: to conduct a preliminary inquiry, to submit
the case to the relevant judicial authorities for prosecution, to fulfill the
requirements regarding the timeliness of prosecution, to adopt the necessary
legislation in order to criminalize certain types of conduct, to implement the
relevant criminal jurisdiction, to co-operate and to exchange information with other
states or international organizations. It was established that the requirements for
the obligation to prosecute vary from treaty to treaty and depend on the availability
and compliance with national substantive and procedural norms regarding the
conduct of criminal proceedings;

— understanding of the relationship between the two obligations (to extradite
or prosecute) set forth in the principle of aut dedere aut judicare (construction that
favors extradition over prosecution; construction that favors prosecution over
extradition, «pure model»). It is proved that the decision to extradite or prosecute

should be made by the state in accordance with its domestic laws and international
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legal obligations, with a focus on combating crime, preventing impunity, and
upholding individual rights;

— the provision that in case of appropriate treaty provisions, the principle of
aut dedere aut judicare provides for the implementation of a third alternative
(along with extradition and prosecution before the state’s own courts), namely, the
state in whose territory the alleged offender is located may be able to satisfy its
obligations through the transfer of such person to an international criminal court or
tribunal («triple» choice model);

— justification of the difference between the categories of universal
jurisdiction and aut dedere aut judicare. It is proved that aut dedere aut judicare
obligation is not limited to the situations in which a universal jurisdiction is
required to be applied for the prosecution or extradition of an individual;

— provisions regarding the interaction of the aut dedere aut judicare principle
with the concepts of erga omnes obligation and jus cogens crimes. It was
established that on the one hand, in international practice, one can find
confirmation of the position that in case of commissions of international crimes
that reach the level of jus cogens, states are obligated to prosecute or extradite the
perpetrators and such an obligation has acquired the character of erga omnes. On
the other hand, the mere fact that a particular rule has acquired the status of jus
cogens automatically does not mean that its related obligation to extradite or
prosecute has also gained that status;

acquired further development:

— the provision that the obligation aut dedere aut judicare arises not only
from the provisions of specific international treaties, but also from customary
international norms, in relation to certain categories of international crimes;

— characteristics of national legislation as an important source of the
obligation to extradite or prosecute. The effective implementation of the principle
of aut dedere aut judicare in each specific case will depend on the state’s
fulfillment of both its international obligations and the implementation of the

necessary measures (in particular, regarding the establishment of jurisdiction over
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criminal offenses and offenders) defined in national legislation concerning
extradition and prosecution;

— statement about the necessity of using a flexible approach when applying
the principle of aut dedere aut judicare, taking into account the interests of the
international community, the interests of a requesting state and a requested state
and the rights and interests of persons subject to prosecution or extradition.

The practical significance of the obtained results. The conclusions and
proposals obtained as a result of the study can be used in the research field: as a
basis for further scientific research of international criminal law and its institutions;
law enforcement practices: in the development and improvement of legislative acts
related to issues of extradition, prosecution, cooperation in the fight against crime
and activities of government bodies; educational process: in applying the results of
the work in the practice of teaching such disciplines as: «International criminal
law», «Public international lawy», «International human rights law», as well as in
the development of training programs, teaching aids and textbooks, manuals.

The approbation of the dissertation results. The conclusions and provisions
of the dissertation were discussed at the meetings of the Department of
International Law and European law of the National University «Odessa Academy
of Law».

The main results of the dissertation were presented at the following
international scientific and practical conferences: International scientific and
practical conference «European guidelines for the development of Ukraine in the
conditions of war and global challenges of the 21st century: synergy of scientific,
educational and technological solutions» (Odesa, Ukraine, May 19, 2023); 2-nd
International scientific and practical Internet conference «Global Society in
Formation of New Security System and World Order» (Dnipro, Ukraine, July 27-
28, 2023); 3rd International scientific and practical conference «Recent Advances
in Global Science» (Vilnius, Lithuania, September 16-18, 2023); International
scientific and practical conference «Twenty-second autumn legal readings»

(Khmelnytskyi, Ukraine, October 13, 2023); VII International scientific and
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practical conference «Scientific Research: Theoretical Foundations and Practical
Applications» (Vienna, Austria, January 24-26, 2024); International scientific
conference «Scientific innovations in law amidst the impact of the Russian-
Ukrainian war on the legal system»: conference proceedings (Riga, the Republic of
Latvia, February 7-8, 2024).

The publications. The main provisions and conclusions of the study are
reflected in 12 scientific publications, including 4 articles in scientific periodicals,
recommended by the Ministry of Education and Science of Ukraine, 2 articles in
periodical scientific publications of a member country of the Organization for
Economic Co-operation and Development and the European Union, 6 publications
in the materials of scientific and practical conferences.

The work structure. The dissertation consists of an introduction, three
chapters including twelve subsections, conclusions and a list of references. The
total volume of work 1s 234 pages, of which the main text is 176 pages, the list of

sources used is 283 items on 30 pages, the appendix is presented on 8 pages.
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CHAPTER 1.
GENERAL THEORETICAL AND LEGAL FRAMEWORK OF AUT
DEDERE AUT JUDICARE PRINCIPLE IN INTERNATIONAL LAW

1.1.  Genesis of aut dedere aut judicare obligation through the prism of

the fight against impunity (from «Grotius formula» to «triple alternative»)

The central research question to be investigated is how the current form of
obligation aut dedere aut judicare appeared and interacted in the international
society during the ages. It should be noted that the intellectual tradition and
reasoning behind aut dedere aut judicare did not appear out of nowhere. They can
be found in the annals of legal scholarship over the centuries.

The researchers have examined the problems of the rationale behind this
obligation and its connection to broader objectives, such as reducing impunity. «In
the early stages of the development of international law, the existence and logic of
the concept of individual responsibility and the obligation of the State to take
actions against individuals can be traced» [214, p. 2]. «The initial general outlines
of the principle of non-impunity, based on overarching social values and the
responsibility of individuals through the prosecution of specific criminal acts, were
articulated in the works of such authors as: F. Vitoria, A. Gentili, H. Grotius,
C. Wolf and E. Vattel» [214, p. 2].

F. Vitoria argued for a link between the international community and the
notion that the obligation to prosecute under international law is binding as it arises
in the community, on the various subjects involved in state affairs. «With A.
Gentili’s universalization of international law, the initial, rough contours of the
obligation aut dedere aut judicare became more refined. «A. Gentili postulated
that there are certain acts which constitute crimes against natural law, and reason
and nature equally bestow upon any nation the right to resort to correct such
violations» [214, p. 12-13]. A. Gentili asserted that «there was an inherent right to

intervene because crimes against nature, like crimes against humanity, were a
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threat to all of humanity» [213, p. 356].

It should be noted that extradition, as well as the other forms of interstate co-
operation, turn largely on reciprocal self-interest. «The practice of extradition is
quite easily explicable in terms of the interests of the existing states. Each state has
self-interest in getting back fugitives who flee to a foreign country trying to escape
the punishment from the national legal system.To secure their return on a regular
basis, however, a state may have to agree to extradite them in its own turn. This is
the general motive for making extradition treaties. Such treaties are predicated on
considerations of mutual advantage on the part of the essentially self-regarding
members of a «society of states» [276, p. 117]. «There is, however, an alternative
line of argument, also starting with the premise that the international system
comprises a «society of states», but reaching a different conclusion. This is the line
of argument adopted, in essence, by H. Grotius and E. Vattel. It goes back to
J. Bodiny» [276, p. 117-118]. All states assert, in one form or another, an obligation
to extradite. Each of them is interested in suppressing crime. This vision is shared
by all members of the «international community». «The argument in support of the
obligation to extradite was that the international system is a «society of states» and
that there is a need to avoid harming another sovereign. It was not about the
obligation to extradite a fugitive in order to achieve a common interest in the
prevention and suppression of crime» [78, p. 492]. J. Bodin’s argument is stated as
follows: «[E]very prince by the laws both of God and nature . . . [is] bound to do
justice. . . . Magistrates in the same Commonweal are by mutual obligation bound
to help one another . . . why then should princes be exempted from the like bond,
so well agreeing with the laws both of God and nature? Wherefore I hold it to be
an injury unto the estate of another man, to detain a guilty fugitive after he is
demanded to be again unto his own prince restored» [80, p. 492].

In the view of some writers, such as D. Covarruvias and H. Grotius, it was
considered intolerable that a foreign criminal should be permitted to enjoy
peacefully the fruits of his crimes on the territory of another state. Consequently,

they argued that «perpetrators of certain particularly serious crimes should be
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prosecuted not only in the country where the crime was committed, but also in the
country where they sought refuge. The state, in their opinion, was obligated to
arrest, followed by extradition or prosecution, in accordance with the maxim aut
dedere aut judicarey» [184, p. 3].

H. Grotius suggests, in response to J. Bodin’s argument on the question of
returning an alien fugitive to «his own prince» that «it makes no difference
whether the fugitive is an alien or a subject: the same rules apply. Those rules give
the right to prosecute or punish the offender to the state where a crime has
occurred. The state where the accused or guilty person resides ought not to
interfere with this right. But since it has not been usual or expedient for a state to
permit the forces of another country to enter its territory with the purpose of
inflicting punishment, the state where one who has been found guilty lives should
do one of two things: either punish him / her itself or deliver him / her to the
requesting party» [80, p. 492-493].

H. Grotius made an essencial contribution to the advancement of the
rationalization of accountability and justice principles in international law. He
elevated justice to the highest value within the international legal order. According
to H. Grotius, «the application of punishment is possible in case of harm that
affects not only the states directly, but excessively violates the law of nature or
nations in regard to any persons whatsoever» [214, p. 13-15]. «H. Grotius coined
the phrase aut dedere aut punire for the first time» [154, p. 236]. «He incorporated
the duty as part of State responsibility. When a crime is committed, the sovereign
is indirectly injured by that offence. When a fugitive flees to another State, the
crime remains unpunished. The harbouring State of the fugitive becomes liable in
two ways according to H. Grotius. First, the custodial State fails to prevent
recurrent injurious acts towards the requesting State by not apprehending the
fugitive whom Grotius called patientia. Second, the State is liable for harbouring
the fugitive who protracts the non-punishment of the injury to another State, which
H. Grotius labeled receptus» [257, p. 236].

According to H. Grotius, «... since for one State to admit within its
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Territories another foreign Power upon the Score of exacting Punishment is never
practised, nor indeed convenient, it seems reasonable, that that State where the
convicted Offender lives or has taken Shelter, should, upon Application being
made to it, either punish the demanded Person according to his Demerits, or else
deliver him up to be treated at the Discretion of the injured Party. This is that
delivering up so commonly to be met with in History» [154, p. 1062].

It is important to note that H. Grotius does not base the obligation to
extradite or punish on a common interest in the prevention and repression of crime.
Like J. Bodin, he treats it as «a matter of bilateral obligation, of respect for the
prerogatives of another sovereign and only where that sovereign has been in some
special sense injured by a particular offense. H. Grotius discusses extradition in the
course of talking about what we would now call state responsibility for the acts of
private individualsy» [80, p. 493].

«The concept of civitas maxima, described by Ch. Wolff in the eighteenth
century as the foundation of the law of nations, despite the fact that it was later
rejected by Emmerich de Vattel, later influenced the development of the theory of
international law, including the field of international criminal law, and in
particular, aut dedere aut judicare obligation» [186, p. 86]. «The purpose of the
great community of nations is to promote the general welfare of states through
their cooperation in accordance with the norms arising from the civitas maximay
[16].

Emerich de Vattel in 1758 highlighted that «international law imposed a
definite legal duty on the state to extradite persons accused of serious crimes»
[276, p. 136]. E. Vattel follows H. Grotius in considering extradition as a way of
avoiding state responsibility for the acts of private individuals. Where J. Bodin
contemplated only the extradition of aliens, E. Vattel contemplates only the
extradition of nationals. Vattel’s argument was the following: «Since the sovereign
should not permit his subjects to trouble or injure the subjects of another state,
much less be so bold as to offend a foreign power, he should force the offender to

repair the evil, if that can be done, or punish him as an example to others, or



33

finally, according to the nature and circumstances of the case, deliver him up to the
injured state, so that it may inflict due punishment upon him. A sovereign who
refuses to repair the evil done by one of his subjects, or to punish the criminal, or,
finally to deliver him up, makes himself in a way an accessory to the deed, and
becomes responsible for it» [195, p. 494].

E. Vattel linked the obligation to punish or to release the offender with the
responsibility of the state. Both with J. Bodin and with H. Grotius, «the Vattelian
obligation to extradite derives from a particular view of the duties which a state
owes to other sovereigns, not on the criminal justice policy of an «international
community» [80, p. 494]. At the time of H. Grotius and until the twentieth century,
international cooperation was essentially limited to extradition. Thus, «the legal
literature of almost five hundred years remained focused on extradition, whose
rationale, however, extends to all other forms of international cooperation in penal
matters» [80, p. 488].

«The historical development of the practice of extradition reveals that the
surrender of fugitives, which originated with the need to preserve the internal order
of the respective states, was not deemed to be a tool of international cooperation
for the preservation of common societal interests. Hugo Grotius first articulated
this latter concern in 1624 and it gained momentum between the seventeenth and
eighteenth centuries as part of the efforts of the international community to combat
piracy. Thus, extradition, which at one time had manifested itself as a practice
designed to preserve the personal interests of monarchs and the political and
religious interests of states, gradually shifted to serve xenophobic and militaristic
tendencies, before it finally evolved into an international means of cooperation in
the suppression of criminality. This was due in part to philosophers of the Age of
Enlightenment, such as: Voltaire, Samuel von Pufendorf, Emerich de Vattel, and
Jean-Jacques Rousseau. In the eighteenth century Cesare Beccaria built on these
theories and argued for the extradition of common criminals» [80, p. 6].

In Europe, the history of international extradition did not match the practice

of the older civilizations of the eastern and southern Mediterranean. Prior to the



34

18th century, the newly-born and independent sovereign states in Europe did not
see the necessity for collaborative initiatives, largely due to the prevailing
atmosphere of suspicion or frequent warfare among them. As a result, «asylum was
typically provided to individuals seeking refuge from the justice systems of other
states, and a sovereign could only compel the return of these fugitives through the
use of arms. Since the specter of war was ever-present, it didn’t significantly serve
as a deterrent to granting asylum. The practice of extradition, aimed at promoting
peaceful relations and amicable cooperation between states, began to emerge in
Europe between the 1700s and 1800s and has continued to grow, especially since
the beginning of the twentieth century» [80, p. 6].

«The exploration of the complex interaction between specific crimes, treaties
and custom as regards aut dedere aut judicare principle may be traced back to the
late 19th-early 20th centuries. The origins of the customary obligation to
apprehend or punish alleged perpetrators of crimes against non-nationals was
founded on the notion of the international minimum standard in international law.
This nascent regime resembled the substance of the ‘extradite or prosecute’
principle as the primary obligation on the custodial States was to initiate
proceedings against the alleged perpetrator of criminal acts against non-nationals.
The international minimum standard also alludes that the obligation to prosecute
and punish offenders is not exclusively based on a bilateral relation between the
custodial State and the State of the victim but as a community interest» [214, p.
202].

It should be highlighted that «the modern practice of extradition began to
develop in the eighteenth century» [181, p. 214]. After that, «the principle aut
dedere aut judicare can be found in the Nuremberg and Tokyo Tribunals and then
in the Statutes for the International Criminal Tribunal for Yugoslavia and the
International Criminal Tribunal for Rwanda from 1993 and 1994» [270, p. 215].
«The 1998 Rome Statute established the International Criminal Court (hereinafter
—1CC) and contained a more specific obligation on State parties to either extradite

or prosecute crimes against humanity offenders» [196, p. 75].
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Since the conclusion of the Second World War, the world has observed a
substantial rise in diverse manifestations of international and transnational criminal
activities. Consequently, extradition has gained significance as states increasingly
aim to manage various kinds and manifestations of international and transnational
criminality. Thus, «not since the 1600s when piracy threatened world order has the
maxim of H. Grotius, aut dedere aut punire, been more relevant than it has been in
the last years. Its inclusion in international criminal law conventions and in
multilateral and bilateral treaties under the formulation aut dedere aut judicare (the
duty to prosecute or extradite) has added new dimensions to the processes of
extradition. Among them these is the question of whether extradition is a
concurrent or alternative duty to prosecution; this remains to be settled» [80, p.
52].

As highlighted by M. Cherif Bassiouni, historically, the duty to prosecute
and extradite was not limited to certain international crimes as it emerged and
developed in scholars’ writings. Indeed, it was advocated as «civitas maxima with
respect to all common crimes that states recognized in their respective legal
systems, because that was a way of preserving world public order. The duty to
prosecute or extradite, even in the writings of scholars, is an imperfect obligation
with respect to non-international crimes as domestic crimes require either the
existence of extradition treaties, national legislation, or both» [80, p. 12].

«In the course of the evolution of international criminal law, the duty can
also be construed as imperfect because it emerged on an ad hoc basis in
international criminal law conventions; some conventions do not even explicitly
state the duty. But after consistent reaffirmation of the duty to prosecute or
extradite in conventional international criminal law it can be argued that this
principle constitutes an emerging customary duty. The duty itself has not been
expressed with sufficient specificity to indicate whether it is an alternative or a
coexistent duty. Whatever doctrine there is on the subject, it is unclear whether the
duty to prosecute or extradite is disjunctive or coexistent» [80, p. 12-13]. «The

obligation to prosecute or extradite is nevertheless more justified in the era of
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globalization with respect to international crimes because of worldwide consensus
flowing from commonly-shared values and interests of the global society which
impel worldwide interests in preventing and suppressing such crimes» [80, p. 494].

Up to the end of the XX™ century «the most instruments just expressed the
obligation in terms of a dual option - either extradite to another state or prosecute
before the courts of the state where the suspect was located. Since the
establishment of the ad hoc International Criminal Tribunals, the ICC and a
number of other international courts later, it appears to be reasonable to conclude
that a state handing over a person requested by any international court would
satisfy its duty and would not be breaking any obligation under international law.
States have begun to provide for such a triple option in legislation, which is not
only state practice, but evidence that two branches of the state — the legislature and
the executive — believe that the legislation is permitted under international law»
[64, p. 9-10].

Thus, the idea of fulfilling a State party’s obligation by handing over the
alleged perpetrator to an international court or tribunal, often termed as a «third
alternative», has gained prominence in recent times through the establishment of
the ICC and «other international and specialized courts and tribunals. States have
expressed their desire to cooperate among themselves, and with competent
international tribunals, in the fight against impunity for crimes, in particular
offences of international concern and in accordance with the rule of law» [174].

The oldest international law society, the Institute of International Law,
concluded in 1983 that «the rule aut judicare aut dedere should be strengthened
and amplified, and it should provide for detailed methods of legal assistance» [64,
p. 9]. «The ILC included a rule on aut dedere aut judicare obligation in 1996 Draft
Code of Crimes against the Peace and Security of Mankind (1996 Draft Code),
explaining: «The fundamental purpose of this principle is to ensure that individuals
who are responsible for particularly serious crimes are brought to justice by
providing for the effective prosecution and punishment of such individuals by a

competent jurisdiction» [129].
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The obligation to extradite and prosecute is recognized as a fundamental
element of international cooperation in the strict fight against impunity and
violence. «The fight against impunity is one of the most important principles in
international criminal law. Every person guilty of committing a crime under
international law is a subject to criminal responsibility and punishment» [66, p.
309].

«Aut dedere aut judicare clause constitutes an effective instrument to
achieve the aim of the fight against impunity, without which the requirement of the
prohibition of offences would be insufficient to combat illegal conducts» [86, p.
257].

«Impunity means the impossibility, de jure or de facto, of bringing the
perpetrators of violations to account — whether in criminal, civil, administrative or
disciplinary proceedings — since they are not a subject to any inquiry that might
lead to their being accused, arrested, tried and, if found guilty, sentenced to
appropriate penalties, and to making reparations to their victims. Impunity arises
from a failure by States to meet their obligations to investigate violations; to take
appropriate measures in respect of the perpetrators, particularly in the area of
justice, by ensuring that those suspected of criminal responsibility are prosecuted,
tried and duly punished; to provide victims with effective remedies and to ensure
that they receive reparation for the injuries suffered; to ensure the inalienable right
to know the truth about violations; and to take other necessary steps to prevent a
recurrence of violations» [132, p. 6-7].

Pursuant to the resolution of the UN Commission on Human Rights
(2004/72), «the Set of Principles for the protection and promotion of human rights
through action to combat impunity have been updated to reflect recent
developments in international law and practice, including international
jurisprudence and State practice, and taking into account the independent study on
impunity (E/CN.4/2004/88) commissioned by the Secretary-General pursuant to
resolution 2003/72» [132, p.2].

«The UN Commission on Human Rights in its resolution 2003/72» [272] of
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25.04.2003 emphasized «the importance of combating impunity to the prevention
of violations of international human rights and humanitarian law and urged States
to give necessary attention to the question of impunity for violations of
international human rights and humanitarian law and to take appropriate measures
to address this important issue (para. 1). The UN Commission on Human Rights
recognized «that crimes such as genocide, crimes against humanity, war crimes
and torture are violations of international law and that perpetrators of such crimes
should be prosecuted or extradited by States», and urged all States «to take
effective measures to implement their obligations to prosecute or extradite
perpetrators of such crimes» (para. 10) [272].

«The UN Principles to Combat Impunity (2005), developed under the aegis of
the UN Commission on Human Rights and then affirmed by the Human Rights
Council, are today widely accepted as constituting an authoritative reference point
for efforts in the fight against impunity for gross human rights abuses and serious
violations of international humanitarian law» [268].

According to the Principles, states should initiate criminal prosecution against
persons in respect of which there is credible evidence of the commission of serious
crimes under international law if extradition has not occurred or if these persons
have not been brought to an international court.

«The phrase serious crimes under international law encompasses grave
breaches of the Geneva Conventions of 12 August 1949 and of Additional Protocol
I thereto of 1977 and other violations of international humanitarian law that are
crimes under international law, genocide, crimes against humanity, and other
violations of internationally protected human rights that are crimes under
international law and/or which international law requires States to penalize, such as
torture, enforced disappearance, extrajudicial execution, and slavery» [132, p. 6].

Principle 21 under the title «Measures for strengthening the effectiveness of
international legal principles concerning universal and international jurisdiction»
claims: «States should undertake effective measures, including the adoption or

amendment of internal legislation, that are necessary to enable their courts to
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exercise universal jurisdiction over serious crimes under international law in
accordance with applicable principles of customary and treaty law. States must
ensure that they fully implement any legal obligations they have assumed to
institute criminal proceedings against persons with respect to whom there is
credible evidence of individual responsibility for serious crimes under international
law 1f they do not extradite the suspects or transfer them for prosecution before an
international or internationalized tribunal» [132].

Principle 26 under the title «Restrictions on extradition / non bis in idem»
deals with possible grounds for refusal in extradition. At the same time, it is
stipulated that if extradition is refused, the requested state shall forward the case
for prosecution to the competent authorities.

Principle 26 claims the following: «Persons who have committed serious
crimes under international law may not, in order to avoid extradition, avail
themselves of the favourable provisions generally relating to political offences or
of the principle of non-extradition of nationals. Extradition should always be
denied, however, especially by abolitionist countries, if the individual concerned
risks the death penalty in the requesting country. Extradition should also be denied
where there are substantial grounds for believing that the suspect would be in
danger of being subjected to gross violations of human rights such as torture;
enforced disappearance; or extra-legal, arbitrary or summary execution. If
extradition 1s denied on these grounds, the requested State shall submit the case to
its competent authorities for the purpose of prosecution» [132].

«The obligation to cooperate in combating impunity is given effect in
numerous conventions, inter alia, through the obligation to extradite or prosecute»
[176]. For exmple, «states parties to the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (1984) have a common
interest to ensure, in view of their shared values, that acts of torture are prevented
and that, if they occur, their authors do not enjoy impunity» [171]. «Extradition
and prosecution are alternative ways to combat impunity in accordance with

paragraph 1 Article 7 of the Torture Convention» [171].
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«The view that the obligation to extradite or prosecute plays an important role
in combating impunity is broadly shared among states» [176]. For instance,
«Belgium considers that all States must cooperate in suppressing certain extremely
serious crimes — particularly crimes of international humanitarian law (crimes
against humanity, genocide and war crimes) — since such crimes pose a threat, both
qualitatively and quantitatively, to the most fundamental values of the international
community. This contribution to the suppression effort may take the form of direct
prosecution of the alleged perpetrators of such crimes or of extradition of those
responsible to any State that wishes to prosecute them. Thus, there is indeed an
obligation to prosecute, but of judicare vel dedere rather than aut dedere aut
Jjudicare nature. This is a customary obligation» [175].

The Nordic countries agreed that the duty interact in the fight against
impunity and violence underpinned the obligation to extradite or prosecute. The
common aim of combating impunity 1s a key policy objective of their
Governments. «With the principle of universal jurisdiction, the obligation to
extradite or prosecute ensured that there would be no safe haven for the
perpetrators of international crimes» [150].

Italy confirmed that «the obligation to extradite or prosecute (aut dedere aut
judicare) was a normative mechanism intended to fill gaps that might allow those
responsible for the most serious crimes to escape prosecution and punishment»
[150].

«The obligation to extradite or prosecute applies in respect of a wide range
of crimes of serious concern to the international community and has been included
in all sectoral conventions against international terrorism concluded since 1970»
[174]. «Impunity is not tolerated for genocide, war crimes and crimes against
humanity or for violations of international humanitarian law and gross violations
of human rights law, and such violations are properly investigated and
appropriately sanctioned, including by bringing the perpetrators of any crimes to
justice, through national mechanisms or, where appropriate, regional or

international mechanisms, in accordance with international law, and for this
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purpose States are encouraged to strengthen national judicial systems and
institutions» [149].

«In multilateral conventions the clauses relating to aut dedere aut judicare
obligation have an important place within the repressive system to fight against
impunity» [86, p. 256]. The principle aut dedere aut judicare ensures that
international and national judicial organs administer justice, thus fulfilling the task
of combating international crime.

Judge Trindade convincingly formulated the position regarding the fact that
«in this second decade of the XXIst century, after a far too long a history, the
principle of jurisdiction, as set forth in the CAT Convention (Articles 5(2) and
7(1)), appears nourished by the ideal of a universal justice, without limits in time
(past or future) or in space (being transfrontier). Furthermore, it transcends the
inter-State dimension, as it purports to safeguard not the interests of individual
States, but rather the fundamental values shared by the international community as
a whole. There is nothing extraordinary in it, if we keep in mind that, in historical
perspective, international law itself precedes the inter-State dimension, and even
the States themselves. What stands above all is the imperative of universal justice.
This is in line with jusnaturalist thinking. The contemporary understanding of the
principle of universal jurisdiction discloses a new, wider horizony [149].

Currently the principle aut dedere aut judicare «becomes the bridge between
the vertical and horizontal systems of enforcement. Both systems are engrafted
upon aut dedere aut judicare. In a nutshell, all this reveals that aut dedere aut
Jjudicare is not merely confined to the horizontal system of enforcement. It is the
pivot upon which the general enforcement of international criminal justice
hinges.An Office’s of the Prosecutor of the ICC policy paper in fact found that ‘the
duty to exercise criminal jurisdiction should be read in a manner consistent with
the customary obligation aut dedere aut judicare, and is therefore satisfied by
extradition and surrender, since those are criminal proceedings that result in
prosecution’.It is hence not surprising that the historical roots of complementarity

derive directly from aut dedere aut judicare rule. The net effect of this is that a
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State which declines to exercise jurisdiction favours an ICC prosecution to the
extent that William Schabas paradoxically deems such State conduct as reflective
of a theory whereby «a State respected its obligation to prosecute by failing to
prosecute» [252, p. 174].

In this regard international criminal tribunals play a pertinent role in the
functioning of aut dedere aut judicare obligation and the elimination of impunity.

Taking into account the above mentioned, such stages of the development of
the aut dedere aut judicare principle can be determined:

- the period of the initial general contours of the principle of impunity, which
were formulated in the works of such authors as: F. Vitoria, A. Gentili, H. Grotius,
C. Wolf and E. Vattel (16-18th centuries), it should be noted that H. Grotius first
introduced the phrase aut dedere aut punire and considered this duty as a part of
state responsibility; extradition, like other forms of interstate cooperation, was
mostly based on mutual self-interest of sovereigns;

-the period of active development of extradition and origins of the
customary obligation to apprehend or punish alleged perpetrators of certain crimes
(from the eighteenth century — to the middle of the twentieth century);

- the period after 1945 to 90s of the twentieth century (the appearance of the
international criminal tribunals ad hoc, the development of universal jurisdiction
and inclusion of aut dedere aut judicare clause in international multilateral and
bilateral treaties on combating international crimes);

- the period from the 90s of the twentieth century to the present time (the
active work of the UN International Law Commission on the topic of the
obligation to extradite or prosecute and the recognition of this principle as an
important tool in the fight against impunity for committed international crimes; the
emergence of a permanent body of international criminal justice and other
international and specialized tribunals and courts which led to the appearance of a
«third alternative» as a model of aut dedere aut judicare obligation).

Thus, summing up, the obligation aut dedere aut judicare continues to exist

throughout the centuries and is known from the time of such eminent writers as:
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F. Vitoria, A. Gentili, H. Grotius, C. Wolf and E. Vattel. The understanding of the
essence and goals of the principle aut dedere aut judicare has undergone an
evolution: from Grotius’ understanding of the protection of the interests of another
state (sovereign), to the recognition of the need to protect human rights during the
extradition procedure, as well as ensuring fair prosecution and the necessity to
defend the interests of the international community. The obligation to extradite and
prosecute currently is recognized as a fundamental element of international
cooperation in the fight against impunity. In spite of the item that the aut dedere
aut judicare obligation has existed throughout the ages, its purpose remains

relevant today.

1.2. Approaches to understanding the essence of the maxim aut dedere aut

judicare in the doctrine and practice of international law

Firstly, it should be marked that «the expression aut dedere aut judicare 1s a
modern adaptation of the phrase used by H. Grotius: aut dedere aut punire (either
extradite or punish)» [79, p. 4]. However, it seems that for applying it nowadays,
«a more permissive formula of the alternative obligation to extradition
(«prosecute» (judicare) instead of «punish» (punire)) is suitable, having
additionally in mind that Grotius contended that a general obligation to extradite or
punish exists with respect to all offences by which another State is injured» [275,
p. 312].

«From the viewpoint of contemporary international criminal law, aut dedere
aut judicare 1s a means to an end, a tool in the enforcement paradigm» [259, p.
325]. «A logic of aut dedere aut judicare principle is set out by the President
Guillaume of the International Court of Justice (hereinafter — ICJ) in his Separate
Opinion in the Arrest Warrant case of 2000» [69]: «The primary aim of the
criminal law is to enable punishment in each country of offences committed in the
national territory. That territory is where evidence of the offence can most often be

gathered. That is where the offence generally produces its effects. Finally, that is
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where the punishment imposed can most naturally serve as an example....
However, the question has always remained open whether States other than the
territorial State have concurrent jurisdiction to prosecute offenders. A wide debate
on this subject began as early as the foundation in Europe of the major modern
States» [184, p. 3].

Judge V. den Wyngaert in dissenting opinion in the Arrest Warrant case,
paid attention to the issue of codifying the principle aut dedere aut judicare. Judge
V. den Wyngaert noted that «Article 146 of the IV Geneva Convention lays down
the principle aut dedere aut judicare for war crimes committed against civilians»
[70]. «From the perspective of the drafting history of international criminal law
conventions this is probably one of the first codifications of this principle, which,
in legal doctrine, goes back at least to Hugo Grotius but has probably much older
roots. However, 1t had not been codified in conventional international law until
1949. There are older Conventions such as the 1926 Slavery Convention» [251] or
«the 1929 Convention on Counterfeiting» [168, p. 418], «which require States to
lay down rules on jurisdiction but which do not provide aut dedere aut judicare
obligation. The 1949 Conventions are probably the first ones to lay down this
principle in an article that is meant to cover both jurisdiction and prosecution.
Judge V. den Wyngaert pointed out that subsequent Conventions have refined this
way of drafting and have laid down distinctive provisions on jurisdiction on the
one hand and on prosecution (aut dedere aut judicare) on the other hand. The
examples are the following: 1970 Convention for the Suppression of Unlawful
Seizure of Aircraft 133 (Articles 4 and 7 respectively) and the 1984 Convention
against Torture (Articles 5 and 7 respectively)» [70, p. 59].

«The principle aut dedere aut judicare may be defined in many ways
because it does not encompass a ‘one size fits all” prototype. The nature and status
of the aut dedere aut judicare principle are greatly influenced by the circumstances
underlying and surrounding it» [252, p. 350]. Chair of the Working Group on the
obligation to extradite or prosecute by name K. Kittichaisaree in his fundamental

work «The Obligation to Extradite or Prosecute» (2018) pointed out, that «the
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complex nature of aut dedere aut judicareis not cast in stone but is still clouded by
controversy. Aut dedere aut judicare may be referred to in many ways ranging
from: a customary obligation of international law; a customaryright, an
entitlement, under international law; a general principle of law which bestows
rights and obligations bilaterally, between the State where an offender is present
and the State directly linked to the offence; a principleof customary international
law; an obligation, habitually by States and prosecutors; an obligation specifically
deriving from the UNC; an erga omnes obligation; a corollary of the principle of
complementarity; a defence, by counsel before the ICC; a jus cogens norm, by a
few publicists; a dead letter; a general norm of international law; a ground of
jurisdiction; a form of universality; a jurisdiction-bestowing device; a system; a
communitarian principle; an open-ended concept» [252, p. 322].

According to Kriangsak Kittichaisaree, «the obligation to extradite or
prosecute is the obligation assumed by a State having custody of an alleged
offender to extradite that person to stand trial in another State or, failing that, to
prosecute the person in the custodial State itself. Its underlying rationale is to close
any gap and eliminate any safe haven that would allow perpetrators to remain
unpunished for serious crimes they have committed» [184, p. 69].

M. Cherif Bassiouni and E. Wise, devoting fundamental work to the
principle aut dedere aut judicare («Aut Dedere aut Judicare: The Duty to Extradite
or Prosecute in International Law» 1995), stated that «the formula extradite or
prosecute (in Latin aut dedere aut judicare) is commonly used to designate the
alternative obligation concerning the treatment of an alleged offender»... «which is
contained in a number of multilateral treaties aimed at securing international
cooperation in the suppression of certain kinds of criminal conduct» [79, p. 3]. M.
Cherif Bassiouni and E. Wise made an invaluable contribution to the
understanding of the principle aut dedere aut judicare.

M. Cherif Bassiouni published a number of works in which the issues of
understanding and application of the principle aut dedere aut judicare were

discussed in relation to other categories of international law («International
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Crimes: Jus Cogens and Obligatio Erga Omnes» (1996), «Universal Jurisdiction
for International Crimes: Historical Perspectives and Contemporary Practice»
(2001), «International extradition: United States law and practice» (2014). E. Wise
analyzed the principle as a whole («The obligation to extradite or prosecute»
(1993), as well as made special emphasis on the hypothesis of civitas maxima
(«Extradition: the hypothesis of a civitas maxima and the maxim aut dedere aut
Jjudicare).

M. Plachta, several of whose works are devoted to the principle aut dedere
aut judicare («Extradition and the principle aut dedere aut judicare in the new
Polish legislation» (1998), «Aut Dedere Aut Judicare: An Overview of Modes of
Implementation and Approaches» (1999), «Contemporary Problems of Extradition:
Human Rights, Grounds for Refusal and the Principle Aut Dedere Aut Judicare»
(2001), pointed out that «under the aegis of the aut dedere aut judicare maxim,
instead of it being the last resort if extradition is refused on the grounds of
nationality of the fugitive offender, prosecution and trial in the requested state
would be elevated to a more pro-active status in international criminal law» [220,
p- 73].

M. Plachta emphasizes that when interpreting the maxim aut dedere aut
punire (as originally formulated by Hugo Grotius), it must be remembered today
that «the scope of this maxim was limited to crimes which in some way affect
human society as a whole, and which in contemporary language can be identified,
to a certain extent, as international crimes. M. Plachta pointed out, that while in the
original wording an alternative to dedere was punire, it cannot be held that Grotius
really meant exacting punishment without first establishing guilt» [220, p. 72]. In
fact, H. Grotius seems to have been aware of the principle of fundamental justice,
as he made the following remark: «Surrender should be preceded by judicial
investigation; it is not fitting ‘to give up those who have not been tried» [220, p.
73]. M. Cherif Bassiouni in this regard noted that «the accused fugitive may turn
out to be innocent. Thus, the most that can rightly be demanded from the requested

state in lieu of extradition is to put him on trial, or prosecute him officially
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(judicare)» [82, p. 5].

According to M. Plachta, for «the effectiveness of the system based on the
obligation to extradite or prosecute three problems must be resolved: the status and
scope of application of this principle under international law; the hierarchy among
the options embodied in this rule, provided that the requested State has a choice;
practical difficulties in exercising judicare» [219, p. 332].

«R. Pedretti, offering a comprehensive assessment of the norms of
customary international law regarding the immunity of heads of state and other
public officials in the context of crimes under international law («Immunity of
Heads of State and State Officials for International Crimes», 2015), examines the
relationship of such norms with universal jurisdiction and the obligation aut dedere
aut judicare. From the point of view of R. Pedretti, the obligation aut dedere aut
judicare 1s best described as the State’s duty to submit a case involving a crime of
international concern to its competent authorities for the purpose of prosecution or
extradition» [216, p. 383].

S. Panov in his PhD thesis devoted to the topic «The obligation aut dedere
aut judicare (extradite or prosecute) in international law: scope, content, sources
and applicability of the obligation extradite or prosecute» (2016) notes that «the
obligation aut dedere aut judicare is broadly defined as the duty of a state, which
has custody of a person who is accused of committing a crime to either hand over
the person to another state willing and able to try him or initiate legal proceedings
against the same person in its own domestic legal system» [214, p. 8-9]. According
to the writer, «an individual criminal responsibility and the fight against impunity
are strongly facilitated through the obligation aut dedere aut judicare in order to
uphold the rule of law at both international and national levels» [214, p. 8-9].

R. Kolb, considering the exercise of criminal jurisdiction over international
terrorists, focuses on the obligation to prosecute or extradite. He writes that «the
obligation of the State is not to try, but to submit the case to the competent
authorities in view of prosecution. That is the reason why it is preferable to speak

of autdedere aut prosequi rather than using the more freguently encountered
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version of aut dedere aut iudicarey» [185, p. 263]. It should be noted the following:
«working on the topic «The obligation to extradite or prosecute (aut dedere aut
Jjudicare)» some members of the International Law Commission, including Special
Rapporteur Z. Galicki, questioned the use of the Latin formula «aut dedere aut
judicare». This was especially true of the term «judicare», which, in their opinion,
did not quite correspond to the scope of the term «prosecution». However, the
Special Rapporteur considered at the time that it would be premature to delve into
the precise definition of terms and would be better to leave for a future draft article
on «Use of termsy. In the report, the Commission decided to proceed on the basis
that the priority of mandatory «extradition» over «prosecution» or vice versa
depends on the context and the applicable legal regime in particular situationsy
[275, p. 143]. Even though «a literal translation of aut dedere aut judicare may not
fully convey the meaning of the obligation, the Commission preferred to use the
term in the title since it has been commonly used when referring to this type of
obligation» [233, p. 92].

In the Ukrainian doctrine of international law, aut dedere aut judicare
principle did not find its proper reflection. The obligation to extradite or prosecute
1s considered within «the framework of issues of international cooperation of states
in the fight against crime, in particular, within the framework of the institution of
extradition, or in the context of the implementation of the criminal law or criminal
procedure law of Ukraine. For instance, N. Dromina-Voloc in the work «The
Concept of Racial Discrimination in International Law» (2016)» [20, p. 501]
devoted to the holistic international legal concept of racial discrimination
examined the application of the aut dedere aut judicare obligation in connection
with jus cogens crimes, in particular racial discrimination and its individual
manifestations. V. Bortnitskaya in PhD thesis, «dedicated to the development of
theoretical provisions and recommendations aimed at improving the simplified
procedure for extradition of persons from Ukraine («Simplified procedure for
extradition of persons from Ukraine», 2020), considered the principle aut dedere

aut judicare as one that together with a number of other general and special
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principles ensures the operation of a simplified extradition procedure» [6, p. 59].
S. Nesterenko [44] in the work «International Legal Human Rights Protection in
Extradition Proceedings» (2010) considered «aut dedere aut judicare principle in
the context of the international legal system of human rights protection in
extradition proceedings». Certain aspects of the application of aut dedere aut
Jjudicare principle are discussed by such scientists as: S. Vykhryst [12], K. Zadoya
[26], N. Zelinska [27], M. Svistulenko [50], A. Pidhorodynska [47] and others. For
instance, A. Pidhorodynska noted that «the existence of such a form of
international cooperation as taking over criminal proceedings is conditioned by the
principle of «extradite or procecute» (aut dedere aut judicare), as a result it may be
postulated the following: when extradition of a person for criminal prosecution is
impossible, it is necessary to take over the criminal prosecution of a person and
resolve the issue of the further implementation» [89, p. 191]. Meanwhile, there are
no separate monographic studies devoted to the principle aut dedere aut judicare.

As noted earlier, there are different approaches to understanding the
principle. M. Plachta distinguishes two traditional approaches to the principle aut
dedere aut judicare based on the available legislative pronouncements and treaty
stipulations: «offence-oriented approach» and «offender-oriented approach» as
well as proposes a compromise approach.

The «offence-oriented approach» is «based on an inseparable link between
duty to prosecute and the offence as defined in the international instrument. This
approach has been widely applied in multilateral conventions prescribing
international crimes. Typically, the solution adopted in those instruments consists
of two provisions which are of interest here. The chronological first one either
confers a jurisdictional competence on the signatory states to prosecute the
respective offence or obliges them to establish such a jurisdiction. The
jurisdictional clause is usually followed by a separate stipulation on the principle
aut dedere aut judicare» [220, p. 81]. One of the examples of the «offence-
oriented approach» to the principle aut dedere aut judicare is represented by the

Draft code of crimes against the peace and security of mankind, of 1996» [220, p.
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81]. The crimes which are defined in the Draft Code are the following: aggression
(Article 16), genocide (Article 17), crimes against humanity (Article 18), crimes
against United nations and associated personnel (Article 19), and war crimes
(Article 20).

«The obligation to prosecute or extradite is imposed on the custodial state on
whose territory an alleged offender is present. The custodial state has an obligation
to take action to ensure that such an individual is prosecuted either by the national
authorities of that state or by another state which indicates that it is willing to
prosecute the case by requesting extradition. The custodial state is in a unique
position to ensure the implementation of the present Code by virtue of the presence
of the alleged offender in its territory. Therefore the custodial state has an
obligation to take the necessary and reasonable steps to apprehend an alleged
offender and to ensure the prosecution and trial of such an individual by a
competent jurisdiction» [220, p. 82].

«This kind of approach to the principle aut dedere aut judicare has been
adopted in the 1970 Hague Convention for the Suppression of Unlawful Seizure of
Aircraft and several international instruments patterned after it. The Convention
does not subordinate the duty to prosecute to the requested state’s rules of
competence regarding the extraterritorial jurisdiction. The obligation to prosecute
arises whenever the extradition is not granted» [220, p. 82]. Article 7 of the
Convention for the Suppression of Unlawful Seizure of Aircraft states: «The
Contracting Party, in the territory of which the alleged offender is found, shall be
obliged, without exception whatsoever and whether or not the offence was
committed 1in its territory, to submit the case to its competent authorities for the
purpose of prosecution if it does not extradite the offender. Those authorities shall
take their decision in the same manner as in the case of any ordinary offence of a
serious nature under the law of that state» [105].

«This mechanism for the implementation of the rule aut dedere aut judicare
has been replicated in several subsequent conventions for the suppression of

international offences concluded under the auspices of the United Nations or its
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specialized agencies» [103, p. 177]. «The following two variants of the Hague
Convention formula can be discerned: a) the alternative obligation to submit a case
for prosecution is subject, where a foreigner is involved, to whether a state has
elected to authorize the exercise of extraterritorial jurisdiction» [273]; b) «the
obligation to submit a case for prosecution only arises when a request for
extradition has been refused» [139], [220, p. 83].

Offender-oriented approach relates to the duty to prosecute on the grounds
for refusal in extradition. The author notes «as a ground for refusal the nationality
of the requested person, as a relevant and appropriate basis for this obligation. This
approach presupposes that the scope of application of the principle aut dedere aut
Jjudicare should not be limited to the most serious international crimes; instead it
should encompass all extraditable offences. Offender-oriented approach focuses on
the situation where the requested state refuses to surrender its own nationals and
perceives such a case as extremely frustrating to the whole system of international
extradition. To avoid the most blatant abuses whereby that state might take
advantage of this exception in order to grant protection against punishment to its
citizens, it is only logical to demand from that state to institute the criminal
proceedings against the requested persons and subject them to its domestic
criminal justice system. In this approach, it is not the offence that matters and is
decisive — it is the offender himself that is the so called a triggering element for the
mechanism aut dedere aut judicare» [220, p. 81-83].

«The examples of this approach can be found in both multilateral
conventions and bilateral treaties on extradition. The 1957 European Convention
on Extradition provides one of them. Article 6, paragraph 1 (a) confers on the
contracting states a right to refuse extradition of their nationals» [220, p. 83]. Some
bilateral treaties also contain provisions to the same effect. For example, Article
44(a) of the 1992 «Treaty on Legal Assistance in Criminal Matters, Transfer of
Sentenced Persons and Extradition» [60] «between Poland and Egypt has been

modelled on the European Convention on Extradition. Also the United Nations
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Model Treaty on Extradition incorporated a clause formulated along the similar
linesy» [274], [220, p. 84].

In some international conventions, drafters have developed a variant formula
that represents a compromise between the two approaches mentioned previously.
«The middle position takes account of differing views among states on whether the
exercising criminal jurisdiction over offences committed abroad is proper, useful,
and reasonable, the extradition notwithstanding. The compromise formula allows
the states involved to consider and evaluate such factorsy» [220, p. 84].

«This formula was adopted in the 1929 Convention for the Suppression of
Counterfeiting Currency whose drafters abandoned the rigid clause and favored a
more flexible solution which confers, to a certain extent, discretion on the
requested state with respect of exercising its jurisdiction to prosecute in lieu of
extradition. To accommodate both the variety of views and the discretion, two
different procedures have been provided for depending on the nationality of the
requested person. If that person is a national of the requested state and his status is
the only ground for refusal of his surrender, that is, if there are no other obstacles
to extradition, Article 8 provides that he should be punishable in his home country
for an offence committed abroad. On the other hand, the Convention has imposed a
slightly diminished burden on the requested state with respect to foreigners. They
should be punishable for offences committed outside the borders of the requested
state only if it has been established that the domestic law of that country recognizes
as a general rule the principle of prosecution of offences committed abroad (Article
9). Furthermore, the obligation to prosecute is conditioned on two other
circumstances: first, the extradition request has been submitted by another state;
second, the grounds for refusal are not offence-related» [220, p. 84].

M. Plachta stated that «as opposed to the existing system under which the
requested state’s criminal jurisdiction and judicare are treated not only as two
separate elements but, more importantly, as the former being a necessary
precondition for the latter, the new approach suggests that stipulation of the

principle aut dedere aut judicare itself constitutes sufficient jurisdictional basis for
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the competent authorities of the requested state to prosecute and punish the
offender. In a sense, the proposed mechanism would be similar to the system of the
so called «vicarious administration of Justice» based on the «principle of
representation» [220, p. 85].

Thus, the understanding of the essence and goals of the principle aut dedere
aut judicare has undergone an evolution: from Grotius’ understanding of the
protection of the interests of another state (sovereign), to the recognition of the
need to protect human rights during the extradition procedure, as well as ensuring
fair prosecution and the necessity to defend the interests of the whole international
community.

Therefore, based on the modern understanding of international law, our
comprehensive interpretation of aut dedere aut judicare principle, requires three
dimensions to be considered. First, through the prism of protecting the interests of
the international community (i.e. preventing impunity for the most serious crimes).
Secondly, through the prism of protecting the interests of a specific state (requested
or requesting) with respect to criminal prosecution and extradition.Thirdly, through
the prism of protecting the rights of the person to be extradited or prosecuted.

The three directions mentioned above do not conflict with each other, as
they share a common objective — to punish international and transnational crimes
on the grounds defined in international and national law and to prevent impunity
for committed crimes. However, the application of these approaches in each
specific case impacts the implementation of aut dedere aut judicare principle:
regarding the scope of obligations to extradite or prosecute; relationship between
two obligations, namely, to prosecute and to extradite; the possibility of referring
to various legal sources for the obligation to extradite or prosecute; the possibility

of applying for an alternative transfer to international criminal courts and tribunals.
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1.3. The work of the International Law Commission on the topic «The

obligation to extradite or prosecute» (aut dedere aut judicare)

The progressive development of the rules concerning the obligation to
extradite or prosecute is extremely important.

«Pursuant to the Statute of the International Law Commission (Commission,
ILC), this body composed of persons who have recognized competence in
international law and represent as a whole the major forms of civilization and the
major legal systems of the world, has the purpose of the promotion of the
progressive development of international law and its codification (Art. 1 of the
Statute of the International Law Commission).

The topic «Obligation to extradite or prosecute (aut dedere aut judicare)»
appeared on the list of planned topics as early as the first session of the
Commission in 1949. However, «the subject had not been addressed by the
Commission for more than half a century, until it was briefly considered in articles
89 of the draft Code of Crimes against the Peace and Security of Mankind of
1996» [173]. In these articles, as it is seen, «the minimum contours of the principle
aut dedere aut judicare were indicated, as well as the related principle of universal
jurisdiction» [173].

The Commission, in developing the draft Code of Crimes against Mankind,
incorporated the aut dedere aut judicare rule, while simultaneously explaining its
rationale: «The obligation to prosecute or extradite is imposed on the custodial
State in whose territory an alleged offender is present. The custodial State has an
obligation to take action to ensure that such an individual is prosecuted either by
the national authorities of that State or by another State which indicates that it is
willing to prosecute the case by requesting extradition. The custodial State is in a
unique position to ensure the implementation of the Code by virtue of the presence
of the alleged offender in its territory. Therefore the custodial State has an
obligation to take the necessary and reasonable steps to apprehend an alleged

offender and to ensure the prosecution and trial of such an individual by a
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competent jurisdiction. The obligation to extradite or prosecute applies to a State
which has custody of an individual alleged to have committed a crime. This phrase
is used to refer to a person who is singled out, not on the basis of unsubstantiated
allegations, but on the basis of pertinent factual information. As noted by the
Commission, the decision to prosecute or extradite would depend on the
sufficiency of the evidence. However, there is a disagreement between the laws of
different states regarding the amount of evidence required in order to initiate a
criminal prosecution or to comply with the extradition request» [173].

In 2004 the International Law Commission had an idea to come back to the
topic that was identified firstly for thorough study in 1949 and to involve the issue
«obligation to extradite or prosecute (aut dedere aut judicare)» as a part of its
long-term program of work.

In 2005 the ILC «agreed to include the topic on Obligation to extradite or
prosecute (aut dedere aut judicare) in its programme of work and appointed Mr.
Z. Galicki as Special Rapporteur. The General Assembly by its Resolution 60/22
of 23 November 2005 endorsed that decision» [143].

Special Rapporteur Z. Galicki, in his «Preliminary remarks» (2004) noted
that «the topic of «The Obligation to Extradite or Prosecute (aut dedere aut
Jjudicare) in International Law» has achieved «a sufficient substantial maturity for
its codification, with a possibility of including some elements of progressive
development». The Special Rapporteur also in «Preliminary remarks» commented
on the question «regarding the form of the final product of the Commission’s work
on the subject under consideration. More precisely, he noted that at that time it was
not possible to determine what form the document should have, which would be
the final product of the Commission’s work: draft articles, guidelines or
recommendationsy [232].

Special Rapporteur Z. Galicki introduced 4 reports on the topic under
discussion: the preliminary report (2006), the second report (2007), the third report
(2008) and the fourth report (2011).

It’s worth considering briefly the main content of each report.
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«The Preliminary report (2006) referred to the following issues: universality
of suppression and universality of jurisdiction; universal jurisdiction and the
obligation to extradite or prosecute; sources of the obligation to extradite or
prosecute; scope of the obligation to extradite or prosecute; methodological
questions; preliminary plan of action» [173].

It should be marked that «the Preliminary report (2006) was a very
preliminary set of initial observations, identifying the most important points for
further consideration and for the Commission’s future work in the field relating to
aut dedere aut judicare principle» [173].

«The General Assembly, in resolution 61/34 of 4 December 2006, invited
Governments to provide the Commission information on legislation and practice
regarding the topic «The obligation to extradite or prosecute (aut dedere aut
judicare)» [144]. «Pursuant to this, the states were invited to provide information
to the ILC on international treaties to which they were bound, containing the
obligation to extradite or prosecute and reservations made to limit the application
of this obligation; domestic legal regulations concerning the obligation; judicial
practice reflecting the application of the obligation and crimes or offences to which
the obligation is applied in the legislation or practice of a state» [178, p. 21].

«The second report (2007) made by the Special Rapporteur Z. Galicki was
closely connected with the preliminary report introduced to the Commission in
2006. This report consisted of four main parts. The first two parts were of an
introductory character, summarizing briefly the work of the ILC on these topics. In
the third part of the second report, the Special Rapporteur indicated that «he
intended to address some old and new questions regarding the topic to the newly
elected members of the Commission and to have the preliminary report reviewed»
[248]. The fourth part of the second report contains «the formulation of draft
articles, rules, principles, guidelines or recommendations reflecting «the actual
status quo of international law and the practice of states in a certain field of
international relations» [248].

«The second report (2007) contained one draft article on the scope of
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application of the draft articles as well as a proposed plan for further development.
At that session, the Commission also had the comments and the information
received from Governments in relation to this topic» [177]. «The General
Assembly, in resolution 62/66 of 6 December 2007, invited Governments to
provide to the Commission the information on practice regarding this topic» [145].
By means of Resolution 62/66, the invitation to participating states was widened to
cover some more topics, such as: «a) whether the state has authority under its
domestic law to extradite persons in cases not covered by a treaty or to extradite
persons of its own nationality; b) whether the state has authority to assert
jurisdiction over crimes occurring in other States that do not involve one of its
nationals; c) whether the State considers the obligation to extradite or prosecute as
an obligation under customary international law and if so to what extent» [178, p.
22].

In 2008, Special Rapporteur Mr. Z. Galicki submitted to the Committee the
third report (2008). A review of this report was undertaken by the ILC along with
the comments and information provided by governments. The third report
continued the process of formulating questions on the most substantive aspects of
the subject that were addressed both to States and Committee members. The
Special Rapporteur, on the basis of an examination of such questions, had to reach
a final conclusion on the main question of whether «the obligation aut dedere aut
Jjudicare existed as a matter of customary international law» [269]. The Committee,
taking into account the basis of the third report of Mr. Z. Galicki, also discussed
«the issue of the connection of aut dedere aut judicare principle with universal
jurisdiction, the issue of transfer of persons to international tribunals and
procedural issues that should be considered in the future» [177].

In 2009, the Commission considered «the latest views and comments
received from governments» [264]. «In 2009 at the sixty-first session of the ILC,
an open-ended Working Group was established under the chairmanship of Mr.
A. Pellety» [176]. During this session, «the chairman of the Working Group
presented his oral report» [142].
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«The Working Group proposed the following general framework for the
Commission’s consideration of the topic: (a) the legal bases of the obligation to
extradite or prosecute; (b) the material scope of the obligation to extradite or
prosecute; (c) the content of the obligation to extradite or prosecute; (d) the
relationship between the obligation to extradite or prosecute and other principles;
(e) the conditions for the triggering of the obligation to extradite or prosecute; (f)
the implementation of the obligation to extradite or prosecute; and (g) the
relationship between the obligation to extradite or prosecute and the surrender of
the alleged offender to a competent international criminal tribunaly [142].

«The ILC reconstituted the Working Group at the sixty-second session
(2010) and entrusted it with the leadership of Mr. E. Candioti in the absence of its
Chairman» [150]. «As part of the Working Group’s efforts to assist the Special
Rapporteur with his work, it continued its discussions focused on identifying the
concerns that need to be addressed. In addition, the Commission received a
Secretariat-prepared Survey of multilateral conventions relevant to its work along
with a general framework developed by the Working Group in 2009» [177].

The survey indicates that there are more than sixty multilateral agreements,
both global and regional, that contain provisions that combine extradition and
prosecution as alternative punishment methods.

According to the survey, relevant instruments are described and classified,
and the preparatory work of some important conventions that have become models
in this field is reviewed. Among other things, considerations were made regarding
the relevant provisions, as well as similarities and differences between the
provisions and their development of different conventions. Based on the survey,
general conclusions were provided «regarding: (a) the relationship between
extradition and prosecution in the relevant provisions; (b) the conditions applicable
to extradition under the various conventions; and (c) the conditions applicable to
prosecution under the various conventionsy [142].

The Special Rapporteur also presented the Working Group with a working

paper titled «Bases for discussion in the Working Group on the topic The



59

obligation to extradite or prosecute (aut dedere aut judicare) for the
consideration» [77, p. 367-371]. According to the Working Group, future reports
of the Special Rapporteur should generally include «draft articles for consideration
by the Commission, based on the framework agreed upon in 2009, taking into
account the Commission’s experience in developing international law and
codifying it» [177]. «In its resolution 65/26 (2010), the General Assembly
requested that the Commission should give priority to the examination of this
topic, among others» [146].

In 2011, the Commission examined Z. Galicki’s fourth report at the sixty-
third session. A major focus of this report was «the question of the source of the
obligation to extradite or prosecute. The report focused on treaties and customs as
sources of the obligation to extradite or prosecute. Three draft articles were
proposed: Article 2: Duty to cooperate; Article 3: Treaty as a source of the
obligation to extradite or prosecute; Article 4: International custom as a source of
the obligation aut dedere aut judicare» [142]. «As stated in its resolution 66/98
(2011), the General Assembly invited the Commission to give priority to the issue
and to work towards its resolution» [147].

«After Z. Galitsky was no longer a member of the Commission in 2011, no
other Special Rapporteurs were appointed» [176, p. 5].

In 2012, during its sixty-fourth session, «the ILC established an open-ended
Working Group on the obligation to extradite or prosecute (aut dedere aut
judicare), which was chaired by K. Kittichaisaree. The task of the group was to
evaluate the progress of work on the topic and study possible future options for the
Commission [177]. Special attention of the group was given to the judgment of the
ICJ in the Belgium v. Senegal case (2012)» [150].

The Chairman «K. Kittichaisaree submitted four informal working papers at
the sixty-fourth session (2012) and another four informal working papers at the
sixty-fifth session (2013). The Working Group’s discussion of those informal
working papers formed the basis of the 2013 Working Group’s report» [176].

«The Working Group held 7 meetings, on 8, 14, 16 and 28 May, on 5 June
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and on 18 and 24 July 2013. On 31 July 2013, the Commission took note of the
report of the Working Group» [65]. This report was «intended to summarize and to
highlight particular aspects of the work of the Commission on the topic «The
obligation to extradite or prosecute (aut dedere aut judicare)», in order to assist
States and to facilitate discussion on the topic in the Sixth Committee» [176].
«Based on the 2013 report, the working group developed its final report» [174].

«The Working Group also discussed issues that were partially or not covered
in the 2013 report but were subsequently raised in the Sixth Committee during the
sixty-eighth session of the General Assembly, namely: gaps in the existing
conventional regime; the transfer of a suspect to an international or special court or
tribunal as a potential third alternative to extradition or prosecution; the
relationship between the obligation to extradite or prosecute and erga omnes
obligations or jus cogens norms; the customary international law status of the
obligation to extradite or prosecute; and other matters of continued relevance in the
2009 general framework» [177].

In 2014 at its sixty-sixth session, «the ILC Commission took note of the
report of the Working Group, which was subsequently adopted as its final report»
[177].

«The final report (2014) noted that all the issues remaining to be analyzed in
relation to this topic were exhausted. Therefore, the Working Group recommended
to the ILC to adopt the 2013 report of the Working Group and the present final
report of the Working Group as well as conclude consideration of the topic
«Obligation to extradite or prosecute (aut dedere aut judicare)» [176].

«Due to the diversity in the formulation, content, and scope of the obligation
to extradite or prosecute in conventional practice, the effort at drafting specific
articles related to the obligation seems to have been abandoned» [196, p. 97]. In
fact, in 2013, the Working Group noted that «it would be futile for the Commission
to engage in harmonizing the various treaty clauses on the obligation» and
«consider[ed] that when drafting treaties States can decide for themselves as to

which conventional formula on the obligation to extradite or prosecute their
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objective in a particular circumstance suits best» [196, p. 97]. «[Wlhile it is
possible to identify some general trends and common features in the relevant
provisions, conclusive findings regarding the precise scope of each provision need
to be made on a case-by-case basis, taking into account the formulation of the
provision, the general economy of the treaty in which it is contained and the
relevant preparatory works» [262].

In resolution 69/118 (2014), the General Assembly demonstrated its
appreciation to the work of the Commission for «the completion of the work on the
topic «The obligation to extradite or prosecute (aut dedere aut judicare)» by the
adoption of the final report on the topic» [148]; taken «note of the final report on
the topic and encouraged its widest possible disseminationy» [148].

As N. Dryomina-Volok rightly pointed out, despite the lack of a practical
result, the conducted by the ILC research on the following topic «The obligation to
extradite or prosecute (aut dedere aut judicare)» has extraordinary scientific
value» [23, p. 93]. «The Final Report, by not comprising draft articles, has the
potential to impact a wider audience of actors in the field of international law, «one
made up not just of states, but also of attorneys, judges, policymakers, and
academicsy [198, p. 146-147].

Thus, the evolution of aut dedere aut judicare principle from the period of
Grotius to the present demonstrates the effectiveness of this tool in the fight
against international crime, as well as the undeniable development of international
law 1in this area. During the ILC’s work on such «topic as: Obligation to Extradite
or Prosecute (aut dedere aut judicare), facing various complex legal and political
issues» [193, p. 188], the following main documents such as: preliminary remarks
of 2004, four reports of the Special Rapporteur Mr. Z. Galicki (2006, 2007, 2008,
2011), the presented report of the Working Group (2013), the final report of the
Working Group (2014) were introduced.

In conclusion it can be noted that a decade of study on the topic under
consideration «Obligation to Extradite or Prosecute (aut dedere aut judicare)»

carried out by the ILC has not produced any substantive results, such as draft
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articles on the obligation to extradite or prosecute. For this, only the political will

of the states was not enough.
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CHAPTER 2.
SOURCES, SUBSTANTIVE ELEMENTS AND CONTENT OF THE
OBLIGATION AUT DEDERE AUT JUDICARE

2.1. International treaty as source of the obligation to extradite or

prosecute

The examination of the various sources concerning the obligation to
extradite or prosecute is necessary in order to define the scope and nature of aut
dedere aut judicare obligation in international law.

«The duty to extradite or prosecute has traditionally been established by
treaties» [244, p. 750]. «The aut dedere aut judicare principle has become a
fundamental component within a wide range of international treaties» [197, p. 88].
«By including this clause in treaties, states affirm their commitment to combatting
impunity and upholding accountability for grave violations of international law. It
should be taken into account that the way of the reflection of the maxim aut dedere
aut judicare in national legislation and its effect differ from state to state and even
from category to category of offence within a single country» [83, p. 103].

The list of treaties that contain the rule extradite or prosecute is «extensive
and includes international humanitarian law treaties and treaties against genocide,
apartheid, enslavement, the prostitution of others, piracy, the hijacking of aircraft,
drug trafficking and terrorism» [197, p. 88].

As C. Soler asserts, «scholars identified seventy-two instances where in «aut
dedere aut judicare rule appears, after having examined three hundred and twelve
international legal instrumentsy» [252, p. 320].

«According to Amnesty International’s research, a minimum of 37
international or regional agreements incorporate aut dedere aut judicare
obligation. Additionally, several bilateral extradition agreements also include this
obligation, further clarifying its essence and extent» [178, p. 22-23].

«Aut dedere aut judicare obligation is contained in conventions of different
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nature, covering both crimes under international law as well as ordinary crimes of
international concern and international private law» [178, p. 9]. «Number of
international treaties, which address international (or transnational) crimes, oblige
the State Parties to investigate and prosecute the offence in question, or to extradite
suspects to another State Party willing to do so» [124, p. 58]. «The aut dedere aut
iudicare formula is incorporated at international and regional conventions» [244, p.
750]. «These are both substantive treaties, defining particular offences and
requiring their criminalization and the prosecution or extradition of offenders, as
well as procedural conventions, dealing with extradition and other matters of legal
cooperation between States» [275, p. 313].

Multilateral conventions which have provisions aut dedere aut judicare may
be categorized judging by different criteria, however, as A. Caligiuri writes «none
of which fully succeeds to draw the complexity of convention practice in this
regard». A. Caligiuri introduces the following classification: «Aut dedere aut
judicare Model; Primo dedere secundo judicare Model; Model with a Third
Option» [86, p. 247-254].

«In the Fourth Report on the obligation to extradite or prosecute (aut dedere
aut judicare)» [142] four models of classification of treaties are mentioned. They
embrace the clause in question: «(a) the classification of M. Cherif Bassiouni and
E. Wise; (b) the classification of Amnesty International; (c) the classification of S.
Mitchell and d) the classification of the Secretariat of the International Law
Commission» [86, p. 246].

A typology and comparative analysis of multilateral conventions that may be
relevant to «the Commission’s work on the topic The obligation to extradite or
prosecute (aut dedere aut judicare) is reflected in Survey prepared by the
Secretariat, aims at assisting the Commission by providing information on
multilateral conventions which may be of relevance to its future work on the
present topic» [262, p. 323].

There i1s a need to consider the classification proposed by the International

Law Commission as the main body responsible for developing the topic named
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The obligation to extradite or prosecute (aut dedere aut judicare).

«Conventions including provisions on the obligation to extradite or
prosecute have been classified into the following four categories:

(1) The International Convention for the Suppression of Counterfeiting
Currency;

(2) The Geneva Conventions for the protection of war victims and the
Protocol additional to the Geneva Conventions of 12 August 1949, and Protocol I;

(3) Regional conventions on extradition;

(4) The Convention for the Suppression of Unlawful Seizure of Aircraft and
other conventions that adopt a similar approach» [262, p. 323].

«This classification combines chronological and substantive criteria. First of
all, 1t roughly reflects an evolution in the drafting of provisions combining the
options of extradition and prosecution, which is useful for understanding the
influence that certain conventions (such as International Convention for the
Suppression of Counterfeiting Currency (1929) or Convention for the Suppression
of Unlawful Seizure of Aircraft (1970)) have exercised over conventional practice
and how such provisions have changed over time. Secondly, the classification
highlights some fundamental similarities in the content of provisions pertaining to
the same category, thus facilitating a better understanding of their precise scope
and of the main issues that have been discussed in the field. However, it must be
pointed out at the outset that this classification, while revealing some general
tendencies in the field, should not be understood as reflecting a separation of the
relevant provisions into rigid categories: conventions pertaining to the same
category are often very different in their content, and drafting techniques adopted
by certain conventions have sometimes been followed by conventions belonging to
a different category» [262, p. 323].

A brief overview of each of the above-mentioned 4 convention groups is
presented below.
(1) «The International Convention for the Suppression of Counterfeiting

Currency (1929) encompasses provisions on extradition and prosecution, setting an
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illustrious example for a series of subsequent treaties dedicated to suppression of
international offenses (for instance, Convention of 1936 for the Suppression of the
[llicit Traffic in Dangerous Drugs; Convention for the Suppression of the Traffic in
Persons and of the Exploitation of the Prostitution of Others of 1950; Single
Convention on Narcotic Drugs of 1961, and Convention on Psychotropic
Substances of 1971)» [168, p. 418].

Article 9 of the International Convention for the Suppression of
Counterfeiting Currency says the following: «Foreigners who have committed
abroad any offence referred to Article 3, and who are in the territory of a country
whose internal legislation recognizes the principle of the prosecution of offences
committed abroad as a general rule, should be punishable in the same way as if the
offence had been committed in the territory of that country.

The obligation to take proceedings is a subject to the condition that
extradition has been requested and that the country to which application is made
cannot hand over the person accused for some reason which has no connection
with the offence» [168, p. 418].

The mechanism embraced within the framework of the Convention was
widely regarded as an indispensable manifestation of the fundamental principle
that counterfeiting currency must be met with unequivocal punishment, leaving no
room for impunity anywhere across the globe. The same notion is also reflected in
the first article of the Convention, in which the parties recognize the rules laid
down in part I of the Convention «as the most effective means in present
circumstances for ensuring the prevention and punishment of the offence of
counterfeiting currency. Under article 3, the parties undertake to make the offences
concerned punishable as ordinary crimes» [262, p. 323].

«The mechanism in the Convention makes a distinction between nationals and
non-nationals of the State concerned. States employ different practices with regard
to the exercise of extraterritorial jurisdiction and therefore does not oblige States to
assert jurisdiction in every case in which extradition is refused» [262, p. 323].

(2) «Four Geneva Convention 1949 encompass war crimes classified as
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‘grave breaches’ and contain an identical provision regarding the repression of
‘grave breaches’ of international humanitarian law (Convention I at Art. 49,
Convention II at Art. 50, Convention III at art.129 and Convention IV at Art. 146).
For instance, Article 49 of the Convention I states: «The High Contracting Parties
undertake to enact any legislation necessary to provide effective penal sanctions
for persons committing, or ordering to be committed, any of the grave breaches of
the present Convention defined in the following Article.

Each High Contracting Party shall be under the obligation to search for
persons alleged to have committed, or to have ordered to be committed, such grave
breaches, and shall bring such persons, regardless of their nationality, before its
own courts. It may also, if it prefers, and in accordance with the provisions of its
own legislation, hand such persons over for trial to another High Contracting Party
concerned, provided such High Contracting Party has made out a prima facie
case...».

The wunderlying principle for the mechanism enshrined in Geneva
Conventions is «the establishment of universal jurisdiction over grave breaches of
the Conventions» [262, p. 239]. The imperative to implement measures against an
alleged offender remains unencumbered by any jurisdictional constraints imposed
by individual states. In addition to this, the mechanism also provides an obligation
to prosecute and as an alternative, the accused may be extradited. An alleged
offender is obliged to be prosecuted regardless of whether or not another party
seeks extradition.

At a conceptual level, the provision of a title of universal jurisdiction in
relation to the repression of grave breaches is based — in contrast to what happens
for the conventions that accept «the Hague formula — on the view that the grave
breaches are part of the core international crimes and that the purpose of their
repression is not to protect the interests of individual states but to safeguard the
fundamental values of the international community as a whole» [86, p. 252].

For other serious violations of the Geneva Conventions, which are not grave

breaches, «the principle does not apply under the treaty scheme, but States still
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have a right, although not a duty, to prosecute such violations» [124, p. 58].

(3) «Extradition and prosecution are offered as options under a number of
regional extradition conventions. These conventions are concluded between states
«agreeing to extradite persons for ordinary crimes or to submit them to their own
system for prosecution» [183, p. 532].

«Regional treaties on extradition are often concluded in addition to bilateral
treaties. In large part, this is aimed at preventing impunity when civil law states
refuse to extradite their own nationals. As a result, many of these treaties do not
require use of universal jurisdiction, but only subsidiary nationality jurisdiction»
[183, p. 532]. For instance, «in the Fujimori extradition case, the Supreme Court of
Chile declared that the 1932 Extradition Treaty between Chile and Peru permits
both states to deny the extradition of a national citizen. However, the Supreme
Court also recognized that in such cases there is a duty to prosecute the case before
national courts as if the crime had been committed in its own territory. Chile had
reported to the ILC that the 1932 Extradition Treaty contained the aut dedere aut
Jjudicare obligation» [264, p. 26].

«Regional conventions on extradition can change, supplement bilateral
treaties, and impose obligations on the parties to amend national legislation. The
conclusion of regional conventions on extradition contributes to the harmonization
of national extradition legal systems. Within the third group, we will consider the
conventions concluded within the American («Bustamante Code» 1928, Inter-
American Convention on Extradition 1981, Inter-American Convention on Forced
Disappearance of Persons 1994) and European (European Convention on
Extradition 1957) contexts, the League of Arab States Convention on the
Extradition 1952, ECOWAS Convention on Extradition of 1994. The conventions
concluded within the American and European regional systems appear to be the
most influential» [262, p. 332].

«The American conventions relating to extradition appear to be among the
first ones to provide for a combination of extradition and prosecution options. The

Convention on Private International Law («Bustamante Code»)» [106, p. 23] in
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Article 344 establishes:

«In order to render effective the international judicial competence in penal
matters, each of the contracting States shall accede to the request of any of the
others for the delivery of persons convicted or accused of crime, if in conformity
with the provisions of this title, subject to the dispositions of the international
treaties and conventions containing a list of penal infractions which authorize the
extradition». Article 345 stipulates: The contracting States are not obliged to hand
over their own nationals. The nation which refuses to give up one of its citizens
shall try him» [106, p. 23].

«The 1981 Inter-American Convention on Extradition holds that a state
refusing to accede to extradition requests shall, in turn, prosecute the accused
within its own jurisdiction «when its laws or other treaties so permity» [159].

Article 8 «Prosecution by the Requested State» states: «If, when extradition is
applicable, a State does not deliver the person sought, the requested State shall,
when its laws or other treaties so permit, be obligated to prosecute him for the
offense with which he is charged, just as if it had been committed within its
territory, and shall inform the requesting State of the judgement handed downy.
This requires a state «to use any of its ordinary jurisdictional bases to prosecute a
person for whom extradition is refused» [183, p. 523].

«The Inter-American Convention on Forced Disappearance of Personswhile
addressing various repercussions of enforced disappearance, provides for the
obligation to extradite or prosecute» [160].

Article IV of the Convention contains a provision that «Every State Party
shall, moreover, take the necessary measures to establish its jurisdiction over the
crime described in this Convention when the alleged criminal is within its territory
and it does not proceed to extradite him» [160].

Article VI of this Convention provides that if a«State Party does not grant the
extradition, the case shall be submitted to its competent authorities as if the offense
had been committed within its jurisdiction, for the purposes of investigation and

when appropriate, for criminal action, in accordance with its national law. Any
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decision adopted by these authorities shall be communicated to the state that has
requested the extradition» [160].

«The European Convention on Extradition» [137, p. 24] «incorporates
provision combining the options of extradition and prosecution and partially served
as a model for the corresponding provision included in the Convention for the
Suppression of Unlawful Seizure of Aircrafty [262, p. 334], [246].

Article 1 of the European Convention confirms the obligation to extradite:
«The Contracting Parties undertake to surrender to each other, subject to the
provisions and conditions laid down in this Convention, all persons against whom
the competent authorities of the requesting Party are proceeding for an offence or
who are wanted by the said authorities for the carrying out of a sentence or
detention order» [262], [246].

«Under article 2, paragraph 1, [e]xtradition shall be granted in respect of
offences punishable under the laws of the requesting Party and of the requested
Party by deprivation of liberty or under a detention order for a maximum period of
at least one year or by a more severe penalty» The subsequent provisions of the
Convention spell out exceptions to these rules, as well as the conditions for
extradition. These include the non-granting of extradition for political offences or
when the request for extradition is made for the purpose of prosecuting or
punishing a person on account of his race, religion, nationality or political opinion
or when the person’s position may be prejudiced for any of these reasons (art. 3),
the possibility of refusing extradition when the offence was committed in whole or
in part in the territory of the requested State (art. 7) or when the competent
authorities of such State are proceeding against the person or a final judgment has
been passed for the offence for which extradition is requested (arts. 8 and 9), the
possibility to refuse extradition when the relevant offence is punishable by death
under the law of the requesting party and the death penalty is not provided for in
respect of such offence by the law of the requested party or is not normally carried
out, unless the requesting party gives sufficient assurance that the death penalty

will not be carried out (art. 11), etc.» [262].
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Article 6 includes aut dedere aut judicare clause, imposing the following: «If
the requested Party does not extradite its national, it shall at the request of the
requesting Party submit the case to its competent authorities in order that
proceedings may be taken if they are considered appropriate. For this purpose, the
files, information and exhibits relating to the offence shall be transmitted without
charge... The requesting Party shall be informed of the result of its request» [262].

«The Economic Community of West African States (ECOWAS) Convention
on Extradition of 1994 [133] is also based on the general obligation of States
Parties to extradite individuals at the request of the requesting State (Article 2).
Extradition may be refused, for example, if the request concerns a national of the
requested State. If extradition is denied, there is an alternative obligation to
prosecute the alleged perpetrator».

«Article 10 of the ECOWAS Convention on Extradition establishes: «1. The
extradition of a national of the requested State shall be left to the discretion of that
State. National status is assessed at the time of the commission of the offense for
which extradition is requested. 2. The requested State which does not extradite its
national shall, at the request of the requesting State, submit the case to the
competent authorities so that legal proceedings can be instituted if necessary. To
this end, the files, information and objects relating to the offense will be
transmitted free of charge either by diplomatic means or by any other means which
will be agreed between the States concerned. The requesting State will be informed
of the follow-up which will have been given to its request» [133].

«A similar provision is contained in the League of Arab States Convention on
the Extradition of 1952. Article 7 of the Convention provides for the possibility of
refusing to extradite own citizen, but with the condition that such a person be
prosecuted by requested state» [260].

(4) «The fourth category of conventions containing an aut dedere aut judicare
clause, according to the classification proposed by ILC, are conventions that
establish clear obligations for member states to detain a criminal suspect on their

territory and either extradite him or refer the case to their own authorities for
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criminal prosecution (the Hague Convention formula)» [260].

According to E. Wise, «the expression aut dedere aut judicare has been
widely adopted to describe the principle embodied in the Hague formula. «As so
used, it refers to the obligation incumbent on particular states with respect to the
particular offenses set out in these conventions; possibly, with respect to war
crimes, on all states. Up to a point, use of the Hague formula has been inspired by
thinking about the common good of an ‘international community» [278, p. 122].

The object of the Hague Convention was to deny aircraft hijackers a safe
haven in any part of the world. An absolute obligation to extradite hijackers
seemed unacceptable. «Efforts therefore centered on imposing an obligation to
prosecute where extradition is refused. But even in such cases, the parties were not
prepared to undertake an absolute obligation to prosecute and punish. The
negotiations nearly foundered over this issue. The formula appearing in article 7
was an eleventh hour compromise» [278, p. 121].

«This principle is formulated in Art. 7 of the Convention for the Suppression
of Unlawful Seizure of Aircraft 1970» [105, p. 105], «Art. 7 of the Convention for
the Suppression of Unlawful Acts against the Safety of Civil Aviation 1971» [103,
p. 177], «Art. 7 of the the Convention on the Prevention and Punishment of Crimes
against Internationally Protected Persons, Including Diplomatic Agents 1973»
[111, p. 167].

Thus, «Article 7 of the Convention for the Suppression of Unlawful Seizure
of Aircraft, signed in the Hague on 16 December 1970, sets out that: «The
Contracting State in the territory of which the alleged offender is found, shall, if it
does not extradite him, be obliged, without exception whatsoever and whether or
not the offence was committed in its territory, to submit the case to its competent
authorities for the purpose of prosecution. The Hague Convention for the
Suppression of Unlawful Seizure of Aircraft explicitly establishes the obligation of
the state in which the accused is located to initiate prosecution if extradition is not
carried out» [105, p. 105].

«As Plachta M. pointed out the Hague Convention formula can be categorized
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into two distinct variants:

«(a) the alternative obligation to submit a case for prosecution is subject,
where a foreigner is involved, to whether a State has elected to authorize the
exercise of extraterritorial jurisdiction;

(b) the obligation to submit a case for prosecution only arises when a request
for extradition has been refused» [219, p. 360].

«The majority of treaties incorporating the Hague formula also incorporates
a clause stipulating that the «authorities shall take their decision in the same
manner as in the case of any ordinary offence of a serious nature under the law of
that State party». This provision was included to avoid the possibility of invoking
political grounds, which could lead to misunderstandings between states.
Therefore, the usual procedures relating to serious crimes, both in relation to
extradition and criminal proceedings, are subject to application.

In his Separate Opinion in the Judgment of 20 July 2012 of the International
Court of Justice in Questions relating to the Obligation to Prosecute or Extradite
(Belgium v. Senegal), Judge Yusuf addresses the typology of «treaties containing
the formula aut dedere aut judicare» and divides them into two broad categories.
The first category comprises clauses which impose an obligation to extradite, and
in which submission to prosecution becomes an obligation only after the refusal of
extradition. These conventions are structured in such a way that gives priority to
extradition to the State in whose territory the crime is committed. The majority of
these conventions does not impose any general obligation on States parties to
submit to prosecution the alleged offender, and such submission by the State on
whose territory the alleged offender is present becomes an obligation only if a
request for extradition has been refused, or some factors such as nationality of the
alleged offender exist. Examples of this first category are article 9, paragraph 22 of
the 1929 International Convention for the Suppression of Counterfeiting Currency,
article 15 of the African Union Convention on Preventing and Combating
Corruption, and article 5 of the Optional Protocol to the Convention on the Rights

of the Child on the sale of children, child prostitution and child pornography»
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[174].

«The second category of international conventions comprises clauses which
impose an obligation to submit to prosecution, with extradition being an available
option, as well as clauses which impose an obligation to submit to prosecution,
with extradition becoming an obligation if the State fails to do so. Such clauses in
this second category can be found in, for example, the relevant provisions of the
four Geneva Conventions of 1949, article 7, paragraph 1 of the 1970 Hague
Convention for the Suppression of Unlawful Seizure of Aircraft, and article 7,
paragraph 1 of the Convention against Torture» [174].

«The Committee against Torture has concluded, while explaining the scope
of Article 7 of the Convention against Torture, that: «The Committee recalls that,
under article 7 of the Convention, «the State Party in the territory under whose
jurisdiction a person alleged to have committed any offence referred to in article 4
1s found shall in the cases contemplated in article 5, if it does not extradite him,
submit the case to its competent authorities for the purpose of prosecutiony. It
notes that the obligation to prosecute the alleged perpetrator of acts of torture does
not depend on the prior existence of a request for his extradition. The alternative
available to the State party under article 7 of the Convention exists only when a
request for extradition has been made and puts the State party in the position of
having to choose between (a) proceeding with extradition or (b) submitting the
case to its own judicial authorities for the institution of criminal proceedings, the
objective of the provision being to prevent any act of torture from going
unpunished» [258, p. 24].

It should be marked that «the obligation to extradite or prosecute under a
treaty applies only to facts that have occurred after the date of entry into force of
the treaty for the State concerned, unless a different intention appears from the
treaty or is otherwise established.Upon becoming a party to a treaty containing the
obligation to extradite or prosecute, a State may, with effect from that date, request
compliance by another State party. Consequently, the obligation to criminalize and

establish necessary jurisdiction over acts proscribed by a treaty that contains an
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extradition or prosecution obligation must be implemented as soon as the State
becomes bound by it» [174].

«The State is, however, not prohibited from investigating or prosecuting acts
committed prior to the entry into force of the treaty for that State. The scope of the
obligation to extradite or prosecute under the relevant conventions should be
analyzed on a case-by-case basis» [174].

«It was found by the Committee in the case O.R. et al. versus Argentina» [92,
p. 108] that «the CAT Convention did not apply to acts of torture alleged to have
occurred prior to Argentina’s entry into force of the Convention. However, since
then, the Committee has adopted a different approach, as illustrated in two
subsequent cases. Thus, in 2003, in the case of Bouabdallah Ltaief versus Tunisia,
the Committee considered allegations of acts of torture allegedly committed in
1987, notwithstanding the fact that the Convention entered into force for Tunisia in
1988. Therefore, the Committee made no distinction between acts allegedly
committed before the entry into force of the CAT Convention for Tunisia and
those allegedly committed afterward» [87, p. 144]. «Similarly, in 2006, in the case
of Suleymane Guengueng et al. versus Senegaly [258], «the Committee again did
not differentiate between those that occurred before and those that occurred after
the entry into force of the Convention for Senegal. Thus, it can be considered that
the approach of the Committee, as illustrated by these two decisions of 2003 and of
2006, has been to apply the CAT Convention without distinguishing between acts
alleged to have occurred before the Convention entered into force for the
respondent State, and those alleged to have occurred thereafter» [87, p. 144].

Thus, «the goal of joint efforts by States to fight impunity for international
and transnational crimes committed finds practical expression in numerous
conventions that, among other provisions, include the obligation to either extradite
or prosecute (the aut dedere aut judicare principle).

The important thing to pay attention to is the different wording of the treaties
suggests that the requirement to prosecute differs between them. Furthermore, a

notable distinction lies in the fact that certain treaties address crimes under
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universal jurisdiction, in accordance with customary international law, while others
do not» [188, p. 73].

«The principle aut dedere aut judicare is enshrined in conventions of
various natures: these conventions can relate to both international crimes and
ordinary crimes; these can be universal and regional conventions (international
humanitarian law treaties, treaties against genocide, enslavement, piracy, the
hijacking of aircraft, drug trafficking, terrorism and others), as well as bilateral
extradition treaties; these can be both substantive treaties and procedural
conventionsy [188].

«All conventions containing aut dedere aut judicare clause can be divided
into three main groups, depending on the relationship between the obligations to
extradite and prosecute. The first group of treaties includes provisions that impose
an obligation to extradite, and criminal prosecution is an obligation only in case of
refusal to extradite. Therefore, in this case, priority is given to extradition (for
instance, the Convention for the Suppression of the Traffic in Persons and of the
Exploitation of the Prostitution of Others (Art. 9))» [102].

«The second group of conventions includes provisions that impose an
obligation to prosecute, whenever the alleged offender is present in the territory of
the State party, regardless of whether some other State party seeks extradition.
Extradition is also a possible option in this case. The obligation to prosecute can be
absolute if no request for extradition has been received (for instance, the Geneva
Convention for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field (Art. 49); the Geneva Convention for the Amelioration
of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at
Sea (Art. 50); the Geneva Convention relative to the Treatment of Prisoners of War
(Art. 129)».

«There are also treaties, the provisions of which provide for a clear
alternative for the state in whose territory the alleged offender is located. The first
formulation of this model appeared with The Hague Convention for the

Suppression of Unlawful Seizure of Aircraft (1970) (the Hague formula). The
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state, because of the absolute freedom it has in the implementation of one of the
two options, should be oriented at choosing the solution most compatible with its
national legal system. If the state does not receive any extradition request, it cannot
choose between the two options» [105].

A careful analysis of the conventions with the aut dedere aut judicare
provision affords to conclue that although an aut dedere aut judicare mechanismis
one of the effective instruments in combating impunity for international and
transnational crimes, it has its weaknesses. For instance, the content of the
conventions does not usually enable a state to determine a clear legal framework
when it is faced with the decision of whether or not to extradite or prosecute. The
comprehensive analysis of the obligation to either extradite or prosecute, as
stipulated in the relevant conventions demands a thorough scrutiny of each
individual scenario.

It should be stated that as a result of the conclusion of an increasing number
of treaties that embrace aut dedere aut judicare clause, it would become that the
obligation to extradite or prosecute is in the process of the development under
customary international law. The question connected with the obligation to
extradite or prosecute in customary international law will be considered in the next

subsection.

2.2. International custom as a source of the obligation to extradite or

prosecute

For decades, the following questions have been asked: «Is there an obligation
to extradite or prosecute under customary international law, binding on all states?
If so, does it apply in respect of all or merely some crimes under international
law?» [283, p. 3].

«The question of whether the obligation to extradite or prosecute is a
customary nature is debatable and has both its supporters and opponents. At the

General Assembly Sixth Committee’s sixty-eighth session (2013) some
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delegations expressed their position that under customary international law, there
was no obligation to extradite or prosecute and that the obligation was derived
from treaty provisions. Other delegations believed that the question merited further
consideration and suggested that a review of state practice be conducted in order to
address this issue» [172].

In the scientific literature, «there is a confirmation of the position according
to which a duty to prosecute or extradite exists in customary international law and
regardless of whether a state is a party to the treaty, this duty would apply» [124,
p.59].

The well-known leading researchers such as: M. Cherif Bassiouni [78], C.
Edelenbos [134], D. Orentlicher [212], N. Roht-Arriaza [238], L. Sadat, [241] have
argued that «there is a customary international law duty to prosecute persons
accused of crimes against humanity» [202, p. 751].

M. Scharf notes that the principle, «the duty to extradite or prosecute» can
also be established by customary international law. Customary international law,
which is just as binding upon states as treaty law, arises from a general and
consistent practice of States followed by them from a sense of legal obligation
referred to as opinio jurisy [202, p. 751]. A Caligiuri claims that «treaties are also
proof of custom since they «manifest a certain conception of the legal obligation of
contracting states (opinio juris)..., contributing to the birth of one or more rules of
customary law, especially if they are instruments with a universal or almost
universal character» [86, p. 265]. According to R. Mattarollo, «the most evident
conventional obligation, which has become a principle of customary international
law, is the obligation to «prosecute or extradite» included in treaties that
criminalize human rights violations such as torture or disappearances. This is so
because such conventional norms codify principles well recognized in the doctrine
for a long time. In 1758 E. de Vattel recognized the duty to extradite persons
accused of serious crimes» [197, p. 183]. «Multilateral treaties have the potential to
contribute to the formation of new customs» [187, p. 183].

The following main arguments are used to justify the existence of a
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customary obligation to extradite or prosecute:

(1) the Resolutions of the UN General Assembly;

(2) the nature of international crimes;

(3) the existence of the international community (a civitas maxima).

It is worth considering these provisions in more detail.

«For the purpose of justifying the customary duty to extradite or prosecute,
some resolutions of the General Assembly are referred to as expressions of opinio
jurisy [124, p. 60]. «For instance, UNGA Resolution Question of the punishment of
war criminals and of persons who have committed crimes against humanity
(1971), UNGA Resolution Principles of international cooperation in the detection,
arrest, extradition and punishment of persons guilty of war crimes and crimes
against humanity (1973). In advocating the customary international law duty to
prosecute or extradite, the 1967 UN Declaration on Territorial Asylum 1is
frequently cited as «the earliest international recognition of a customary law
obligation to prosecute perpetrators of crimes against humanity» [202, p. 751].
«Art. 1 (2) Declaration on Territorial Asylum provides that «the right to seek and
to enjoy asylum may not be invoked by any person with respect to whom there are
serious reasons for considering that he has committed a crime against peace, a war
crime or a crime against humanity, as defined in the international instruments
drawn up to make provision in respect of such crimes» [202].

Another argument is that the obligation to prosecute stems from the nature of
international crimes. Core international crimes violate the jus cogens norms and
entail erga omnes obligations to the entire international community. The obligation
erga omnes 1s not to leave unpunished the perpetrators of such core international
crimes and thus to carry out either prosecution or extradition. This argument finds
support in the case law of the International Court of Justice in relation to genocide»
[124, p. 60].

«The next argument is related to the previous one and concerns the existence
of an international community — a civitas maxima. It should be noted that various

names have been used to refer to the hypothetical international community. That
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popularized by Christian Wolff in the eighteenth century, speaks of a civitas
maxima, a supreme state or body politic» [278, p. 109].

The concept of civitas maxima, described by Ch. Wolff in the eighteenth
century as the foundation of the law of nations, despite the fact that it was later
rejected by Emmerich de Vattel, later influenced the development of the theory of
international law, including the field of international criminal law.

«Ch. Wolff’s claims on behalf of a civitas maxima are to be found in his great
work on the law of nations, Jus gentium methodo scientifica pertractatum,
published first in 1749» [211, p. 282]. «Ch. Wolff’s remarks on power follow a
discussion of the duties of a nation and, because the nation has formed itself into a
civitas, its form of government (status) and finally its head (rector civitatis)» [211,
p. 292]. «Ch. Wolff considers nations as an organized community, association,
state, which he calls civitas maxima, which in turn consists of separate civitates,
that is, states, which are associations of individuals» [16]. «Civitas maxima
according to Wolff is rational consensus of all human beings and of all states» [90,
p. 563]. «The purpose of the great community of nations is to promote the general
welfare of states through their cooperation in accordance with the norms arising
from the civitas maxima» [16].

«Although civitas maxima not formally an issue of customary international
law, some commentators have argued that a general obligation to extradite or
prosecute an alleged offender exists in respect of international crimes because
these are offences - reprehended by the international community as a whole. They
are offenses against the world public order. They are of concern to all states and all
states ought therefore to cooperate in bringing those who commit such offenses to
justice» [204, p. 55].

«In light of this position, the international community has a common interest
in preventing international crimes. At the same time, every state has the right to
prosecute international crimes. Subsequently, states have a legal obligation to
prosecute or extradite. «Hence, shared moral values have turned into a legal

obligation» [124, p. 60-61]. As explained by E. Wise, so far as extradition is
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concerned, «the hypothesis of a civitas maxima, of a moral order binding on all
humanity, seems to imply a common concern with crime wherever committed.
This common concern both justifies and requires the extradition of offenders, or
else their trial by a state that refuses extradition» [278, p. 116]. «This approach is
consistent with the view that the international community is moving from a system
where the nation State is the dominant element to one where the common good of
the global community is more central» [204, p. 53].

E. Wise considering the question of the connection between the idea of «a
civitas maxima and the maxim aut dedere aut judicare, draws attention to the fact
that there are elements in international relations that lend plausibility to the
hypothesis of a civitas maxima. There also are elements, however, that lend
plausibility to two other competing and very different images or pictures of what
relations between states really are like; two alternative constellations of thought
about the nature of international relations» [278, p. 112]. To these two competing
elements, E. Wise attributes «the school of thought that sees the international
system as essentially anarchical (not subject to rule), a field of perennial conflict
and power politics» and the theory according to which the international system «is
a moral and legal vacuum)». E. Wise also identifies a third model pattern of
thought about international relations, according to which the international system
is seen neither as a «state of nature, nor as the inclusive moral community implicit
in the hypothesis of a civitas maxima, but rather as a «society of states». In this
international society, there is no «common superior», «but, neither is there such
complete anarchy». E. Wise concluded that «international relations cannot be
adequately described entirely in terms of any one of these three patterns. None
provides a completely accurate account of what the reality of the international
system and relations actually is like» [278, p. 113-115].

«Whilst most, if not all, international lawyers see something intrinsically
desirable in an international order in which states take certain actions because they
are seen as enhancing the common interest of the international community as a

whole, it is equally apparent that this remains an ideal. States very seldom look to
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the common interest of mankind as a motivation for action. However, even
advocates of the civitas maxima acknowledge that it is still an imperfect obligation,
unless it is explicitly included in an international agreement or is accepted tacitly
by state practice» [204].

«Thus, as desirable as it may seem to find a general obligation to extradite or
prosecute for international crimes based on an idealistic notion of the good of the
international community as a whole, it is necessary to look at State practice and
opinio juris to determine whether this obligation exists beyond those treaty
obligations willingly accepted by States» [204].

«The position of the ILC regarding the nature of the obligation to extradite
or prosecute deserves special attention. Special Rapporteur Z.Galicki emphasized
that the «rules of the Draft Code of Crimes against Peace and Security of Mankind
(1996) (Articles 8 and 9) were an expression of a codification of customary
international law. Article 8 «Establishment of jurisdiction» of the Draft Code of
Crimes Against the Peace and Security of Mankind states: «Without prejudice to
the jurisdiction of an international criminal court, each State Party shall take such
measures as may be necessary to establish its jurisdiction over the crimes set out in
articles 17, 18, 19 and 20, irrespective of where or by whom those crimes were
committed. Jurisdiction over the crime set out in Article 16 shall rest with an
international criminal court. However, a State referred to in article 16 is not
precluded from trying its nationals for the crime set out in that article» [129].

«Article 9 (Obligation to extradite or prosecute» of the Draft Code of Crimes
Against the Peace and Security of Mankind) writes the following things: «Without
prejudice to the jurisdiction of an international criminal court, the State Party in the
territory of which an individual alleged to have committed a crime set out in
Articles 17, 18, 19 or 20 is found shall extradite or prosecute that individualy.
These are such crimes as: «Crime of genocide», «Crimes against humanity,
«Crimes against the United Nations and associated personnel» and «War crimes»
[129].

«These texts were the result of a codification exercise of customary
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international law rather than a work aimed at its progressive development, as
confirmed by the adoption of the Statute of the ICC in 1998» [86, p. 262].

«Z. Galicki pointed out in his Third Report, that the number of international
and regional treaties containing this obligation is growing every year and this could
be an indication of state practice. The Special Rapporteur stated that «the
development of international practice based on the growing number of treaties
establishing and confirming such an obligation may lead at least to the beginning
of the formulation of an appropriate customary norm» [269]. According to
M. Mendelson, «the possibility that multilateral treaties can become a source of
inspiration for the conduct of states and contribute to the process of forming a new
custom is not excluded» [199, p .328].

«In the context of the issue under consideration, the question arises whether
there is a customary obligation to extradite or prosecute in relation to all
international crimes or in relation to specific core crimes. The claim is sometimes
made by reference to a particular crime, but sometimes by reference to all
international crimes» 124, p. 59]. M. Cherif Bassiouni asserts that «the obligation
may apply to all international crimes however prescribed» [151, p. 293]. «Much
commentary, largely from the non-governmental organization community
opposing impunity for international crimes, argues that states are required to assert
universal jurisdiction over core international crimes under customary international
law» [183, p. 516].

«Amnesty International paper concerning the obligation to extradite or
prosecute (aut dedere aut judicare) shows that several states have provided for the
obligation to extradite or prosecute while implementing the Rome Statute or
amending their criminal legislation, even for crimes whose conventions do not
contain such a provision (such as genocide and some war crimes which do not
amount to «grave breaches»), or crimes which are not covered by any convention
(such as murder, extermination, deportation and most sexual crimes). Therefore,
the existence of an obligation under customary international law or its beginning

could reasonably be presumed. Several decisions by national courts seem to
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confirm such an interpretation, at least regarding crimes under international law,
such as genocide, crimes against humanity, war crimes, torture, enforced
disappearances and extralegal, arbitrary or summary executions» [265, p. 29].

«The International Law Commission in Articles 8 and 9 of the Draft Code of
Crimes against Peace and Security of Mankind of 1996 has recognized the
existence of the obligation in question, it has done it, however, exclusively in
relation to a strictly limited and defined group of offences, described generally as
crimes against the peace and security of mankind (with exclusion of «Crime of
aggression»). In any case, this recognition may be considered as a beginning point
for further consideration of to what extent this obligation may be extended on other
kinds of offences» [275, p. 315].

According to A. Caligiuri, «the work of the International Law Commission
does not provide any useful contribution in defining the customary nature of the
aut dedere aut judicare obligation» [86, p. 263]. «The Working Group on the
obligation to extradite or prosecute (aut dedere aut judicare) did not express
support for a position on the existence of a customary obligation to extradite or
prosecute but did not reject such a possibility. The Working Group’s final report
did not exclude the possibility that the obligation to extradite or prosecute has
become or is yet crystallising «into a rule of customary international law, be it a
general or regional one» [172, p. 53].

Several examples from the court practice can be presented. They demonstrate
the customary status of the aut dedere aut judicare principle.

«The Court of Justice of the European Union, in the Petruhhin case» [116]
«seems to consider the aut dedere aut judicare principle as a general principle of
law applicable to any situation, in order to guarantee the effectiveness of
ternational cooperation between states and to ensure an accused person is not left
without punishment [86, p. 269].

The ICTY Appeals Chamber in Tihomir Blaski¢ case has stated that
«[n]ational courts of the states of the former Yugoslavia, like the courts of any

State, are under a customary-law obligation to try or extradite persons who have
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allegedly committed grave breaches of international humanitarian law» [157].

«In the case of the Native Title Amendment Act 1998 and Arabunna People,
the Federal Court of Australia confirmed the customary character of the obligation
aut dedere aut judicare. The Court noted that: «It follows from the obligation to
prosecute or extradite, imposed by international customary law on Australia as a
nation State, that it would be constitutionally permissible for the Commonwealth
Parliament to enact legislation providing for the trial within Australia of persons
accused of genocide, wherever occurringy». It was noted, that the prohibition of
genocide 1s a peremptory norm of customary international law, giving rise to a
non-derogatable obligation by each nation State to the entire international
community. This is an obligation independent of the Convention on the Prevention
and Punishment of the Crime of Genocide. It existed before the commencement of
that Convention in January 1951, probably at least from the time of the United
Nations General Assembly resolution in December 1946. The obligation imposed
by customary law on each nation State is to extradite or prosecute any person,
found within its territory, who appears to have committed any of the acts cited in
the definition of genocide set out in the Convention. It is generally accepted this
definition reflects the concept of genocide, as understood in customary
international law» [178, p. 25]. In responding to the refusal by Guatemala to grant
the five extradition requests, the investigating judge in Madrid asserted that «the
aut dedere aut judicare obligation is based not only on conventional law but also
on customary international law and it arises out of the jus cogens character of the
prohibition of genocide and crimes against humanity» [178, p. 28].

«The Lockerbie Case before the International Court of Justice» [223] «has
brought a lot of interesting materials in this field, especially through dissenting
opinions of five judges to the decisions of the Court of 14 April 1992 not to
exercise its power to indicate provisional measures» as requested by Libya.
Although the Court itself was rather silent as it concerns the obligation in question,
the dissenting judges have confirmed in their opinions the existence of «the

principle of customary international law aut dedere aut judicare» [224, p. 69] and
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of «a right recognized in international law and even considered by some jurists as
jus cogens» [225, p. 82]. «These opinions, though not confirmed by the Court,
should be taken into account when considering the trends of contemporary
development of the said obligation» [275, p. 317].

In the context of the problem under consideration, attention should be
focused on the question of whether state practice can take the form of state
statements.

«Although state practice has been strictly characterized as being composed
of the conduct of states without regard to their public pronouncements, a better
view seems to be that state practice consists not only of what states do, but also of
what they say» [62, p. 29]. States «in conjunction with a significant number of
legal scholars (and arguably the International Court of Justice), [have] asserted that
these resolutions and declarations [of international organizations, particularly those
of the U.N.] are important instances of state practice which create, or at least
indicate, rules of customary international law» [85, p. 118], [135, p. 628]. «There
is a strong support for the notion that state practice can come in the form of both
state action or state assertions, the latter emerging primarily in the form of written
documentsy» [135, p. 628].

«In the Nicaragua Case, the International Court of Justice stated that in
order for statements made by states to attain customary norm status there must be
evidence of action» [203, p. 98]. «Although the Court declared that opinio juris
must be confirmed by stateby practice» [203, p. 98], «it also found opinio juris in
verbal statements» [200, p. 41-43]. «If, on the one hand, the Court stated that
opiniojuris must be confirmed by state action, and then on the other, found that
opinio juris may emerge simply from statements made by states, it appears that
what the Court is supporting is the proposition that what a state says is equivalent
to what a state does with respect to the determination of the content of state
practice» [135, p. 628].

According to C. Mitchell, the national legislation that would enable the aut

dedere aut judicare clause to operate is «another source of state practice relevant to



87

the customary nature of the extradition or prosecution clause» [202].

S. van Raphaél, connecting the issues of state practice, national legislation
regarding extradition and jurisdiction and customary nature of the aut dedere aut
Jjudicare obligation, writes the following. «According to the classical conception of
the customary law formation and given the numerous state declarations made on
the subject, it would be difficult to deny ascribing a customary status to the
obligation to extradite or prosecute. This customary obligation is nonetheless
limited in some respects. First, as evidenced by state practice, it is only concerned
with core international crimes such as genocide, crimes against humanity or war
crimes» [256, p. 1115]. «A second fundamental limit comes from the declarations
in which prominent states have strongly opposed affording a customary nature to
the obligation to extradite or prosecute due to concern over incompatibility with
domestic provisions regarding extradition and state jurisdiction. This opposition is
overcome, however, by limiting the ascription of a customary status to the
obligation as ‘a rule’, that is, to the obligation as conceived independently of the
implementation system to which it is generally associated and which provides
obligations concerning both extradition and state jurisdiction. In other words, the
existence of a customary obligation to extradite or prosecute can be asserted only if
it leaves the discretionary nature of extradition and state jurisdiction unaffected.
Thirdly, the customary obligation does not imply any automatic obligation to
extradite or prosecute. As the obligation to extradite or prosecute does in most of
the treaties embodying it, it only requires the custodial state to submit the case to
the competent authorities for the purpose of extradition or prosecution» [256, p.
1116-1117].

As noted earlier, numerous authors state that there is no customary
obligation to extradite or prosecute. Let’s consider this position in more detail.

According to J. Murphy, «this general rule does not apply, and the duty to
prosecute or extradite only arises where it is expressly stated in the conventions»
[205, p. 62], [151, p. 293]. As L. Reydams points out, «where there is a treaty

obligation and the transnational fugitive offender is found on the territory of a
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State, then that State must extradite or prosecute» [237, p. 61-68], [151, p. 293].
According to Reydams, «while extradition itself is premised on the basis of some
formal agreement and, that in the absence of a treaty, it is only a moral obligation
arising out of the comity of nations, then the better view is that the principle aut
dedere aut judicare still only applies, at present, when expressly formulated in
multilateral conventions on international criminal law» [237, p. 80]. G. Gilbert
argues that it «may be that the provision in a particular treaty has become
declaratory of customary international law with regard to the relevant crime, but
there is no generic duty in international law, at least so far, of aut dedere aut
judicarey [151, p. 294].

Some scholars note that «close scrutiny of the wording and voting record
gives rise to doubts, and the majority of State practice, particularly on amnesties,
speaks against an existing customary duty to prosecute international crimes» [122,
p .60].

M. Scharf emphasized that «in the case of UN Declaration on Territorial
Asylum (1967), according to the historic record of this resolution, [t]he majority of
members stressed that the draft declaration under consideration was not intended to
propound legal norms or to change existing rules of international law, but to lay
down broad humanitarian and moral principles upon which states might rely in
seeking to unify their practices relating to asylum». According to M. Scharf, «this
language suggests that, from the outset, the UNGA resolutions and other non-
binding international instruments concerning the prosecution of crimes against
humanity were meant to be aspirational only, and not intended to create any legal
duties. In addition to this contrary legislative history, the trouble with an approach
to proving the existence of customary international law that focuses so heavily on
words in non-binding legal instruments is «that it 1s grown like a flower in a hot-
house and that it i1s anything but sure that such creatures will survive in the much
rougher climate of actual State practice» [202, p. 751].

A. Caligiuri criticized the position of the Special Rapporteur Z. Galicki, set

out in the Preliminary report, that «the rules of the Draft Code of Crimes against
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Peace and Security of Mankind of 1996 are an expression of a codification of
customary law». A. Caligiuri agreed with Z. Galicki that Articles 8 and 9 of the
Draft Code of 1996 «were the result of a codification exercise of customary
international law» [86, p. 262]. However, a criticism was raised regarding the
typology of crimes for the punishment of which the aut dedere aut judicare
obligation had to be applied. The 1996 Draft Code concerned only international
crimes (war crimes, crimes against humanity, and genocide), and said nothing
about the application of the obligation in question to other crimes, such as
transnational crimes. According to A. Caligiuri, the reference to the Rome Statute
as a crystallization of an alleged customary rule that contains the obligation in
question is the result of miscalculation by the Special Rapporteur. Indeed, the
Statute of the ICC does not provide for the application of the aut dedere aut
judicare obligation by the contracting states, but only affirms a generic principle
according to which contracting states have the primary responsibility of punishing
perpetrators of international crimes. «In the light of this, the assertion that the rules
of the 1996 Draft Code are an expression of a codification of customary law lacks
any legal basis», — noted A. Caligiuri [86, p. 262].

G. Mettraux, considering the question of the existence of customary
international law regarding the obligation to cooperate in the investigation or
prosecution of crimes against humanity, concluded that «customary international
law does not yet seem to provide for a general obligation of states to cooperate
with other states or jurisdictions in the investigation and prosecutions of crimes
against humanity». According G. Mettraux, «GA Resolutions as well as the terms
of the UN Charter make it abundantly clear that co-operation among relevant
actors in the pursuit of accountability for crimes against humanity is strongly
encouraged by the international community so that a state would act in a manner
consistent with its international obligations were it to provide cooperation and
assistance to others in the pursuit of accountability for crimes against humanity.
Outside the context of obligations arising from a treaty or a resolution of the

Security Council, states appear to have provided such co-operation and assistance
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on a voluntary basis rather than out of a sense of legal obligation» [201, p. 106].

According to S. van Raphaél, «the main reason why states reject the idea of a
customary obligation to extradite or prosecute is the fear that their courts will be
obliged, in cases of non-extradition, to try the suspect even if he or she has no
connection with the crime» [256, p. 1106].

«The practice of granting amnesty or asylum to those who commit crimes
against humanity, rather than prosecuting or extraditing them, is widespread.
Algeria, Angola, Argentina, Brazil, Cambodia, Chile, Columbia, El Salvador,
Guatemala, Haiti, Honduras, Ivory Coast, Nicaragua, UN Peru, Sierra Leone,
South Africa, Togo, and Uruguay as part of a peace arrangement granted amnesty
to members of the former regime that committed international crimes within their
respective borders» [202, p. 751].

«In addition to amnesty (which immunizes the perpetrator from domestic
prosecution), exile and asylum in a foreign country (which puts the perpetrator out
of the jurisdictional reach of domestic prosecution by the State whose nationals
committed the crime or in whose territory the crimes occurred) is often used to
induce regime change, with the blessing and involvement of significant States and
the UN. Peace negotiators call this the «Napoleonic Option», in reference to the
treatment of French emperor Napoleon Bonaparte who, after his defeat at Waterloo
in 1815 was exiled to St Helena rather than face trial or execution» [202, p. 751].

A number of authors emphasize that «a duty to prosecute or extradite does not
automatically resolve the scope of criminal jurisdiction to be exercised by States,
in particular third States. Crimes that are considered to be subjects to the principle
of extradition or prosecution are subjects to permissive ‘universal jurisdiction’ by
States. An argument of mandatory ‘universal jurisdiction’ (due to the jus cogens
status of the crimes or otherwise) would in fact result in most States being in
constant breach of the obligation, which brings into question whether State practice
does indeed indicate the existence of such a custom» [124, p. 61].

«The Working Group on the obligation to extradite or prosecute (aut dedere

aut judicare) in its Final report noted that the International Court of Justice in
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Belgium v. Senegal ruled that it had no jurisdiction to entertain Belgium’s claims
relating to Senegal’s alleged breaches of obligations under customary international
law» [226, p. 422]. Thus, «an opportunity has yet to arise for the Court to
determine the customary international law status or otherwise of the obligation to
extradite or prosecute» [176, p. 5].

«It may be recalled also that in 2011 the Special Rapporteur Galicki, in his
Fourth Report, proposed the following draft article:

«Article 4

International custom as a source of the obligation aut dedere aut judicare

1. Each State is obliged either to extradite or to prosecute an alleged offender
if such an obligation is deriving from the customary norm of international law.

2. Such an obligation may derive, in particular, from customary norms of
international law concerning [serious violations of international humanitarian law,
genocide, crimes against humanity and war crimes].

3. The obligation to extradite or prosecute shall derive from the peremptory
norm of general international law accepted and recognized by the international
community of States (jus cogens), either in the form of international treaty or
international custom, criminalizing any one of acts listed in paragraph 2» [142].

«However, the draft article was not well received either in the Commission or
the Sixth Committee. There was general disagreement with the conclusion that the
customary nature of the obligation to extradite or prosecute could be inferred from
the existence of customary rules proscribing specific international crimes» [172].

It should be noted that the issue concerning the customary character of the
obligation autdedere aut judicare is rarely addressed by international and national
judicial practice.

«In the Belgium v Senegal case, conserning the UN Convention against
torture and other cruel, inhumanr degrading treatment or punishment, the
International Court of Justice has held that the fundamental criminal definition of
torture has passed into customary international law and is now a jus cogens crime»

[226]. The Court stated that «parties to the treaty are required to exercise universal
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jurisdiction over torture or extradite the alleged offender» [226] but «did not
address whether non-party states are so required under customary international
law» [183, p. 516].

K. Gallant emphasizes that «state practice of exercising universal jurisdiction,
outside of a treaty requirement, is very sparse. There have not been many
prosecutions of persons for war crimes, crimes against humanity, or genocide on a
universal basis. It is even harder to see that many states have exercised authority
pursuant to universal jurisdiction because of a belief that such exercise is required
(as opposed to merely permitted) by customary international law. Practice is
similarly sparse with regard to a purported extradite or try (aut dedere aut
Jjudicare) requirement in customary international law» [183, p. 516-517].

According to M. Zgonec-RoZzej and J. Foakes, «the state practice
demonstrates that there is no clear answer to the question whether the obligation to
extradite or prosecute for core crimes under international law has become part of
customary international law. States’ implementation of this obligation seems to be
primarily based on treaties to which they are parties. It is thus questionable
whether state practice beyond treaties is sufficient to meet the requirements
prescribed for the formation of customary international law» [283, p. 5].

A. Caligiuri points out that «states show no consistent trends on the existence
of a customary rule that expresses the aut dedere aut judicare obligation» [86, p.
262]. «Some states perceive the obligation in question as arising mainly from
convention sources, although some argue that a customary rule is being formed in
connection with repression of some of the most serious international and
transnational crimesy [86, p. 3], [263], [264], [175].

Considering the question about «the existence of an obligation to extradite or
prosecute under customary international law, attention should be paid to the
question of the role of treaties in the formation of a custom.

E. Wise and M. Cherif Bassiouni took the position that «the aut dedere aut
judicare obligation as a rule of general international law was not a result of the

traditional process of custom. Multilateral and bilateral treaties affirm the
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customary nature of the obligation to extradite or prosecute» [79]. «This is the
doctrinal conception of the formation of customary law based on the idea that
treaties are ‘the preferred indicators’ of the existence of general international rules.
Based on this logic, the conclusion and ratification of a growing number of treaties
that embodies an aut dedere aut judicare clause should be evidence of the
formation of a customary rule of similar content» [86, p. 264].

«At the Sixth Committee of the 61st Session of the UN General Assembly,
the representative of China noted thatmany treaties concluded in recent years
contain obligations to extradite or prosecute in connection with certain crimes.
Given the universality of these treaties, at least in certain areas, such as the fight
against terrorism, extradition and prosecution obligations are «gradually obtaining
universal acceptance of the international community» [253, p. 264].

According to Enache-Brown Colleen, «it is reasonable to assert that if a state
has signed and ratified a significant number of treaties containing the aut dedere
aut judicare formula, then that state has demonstrated through this practice that aut
dedere aut judicare is a customary norm. The state, through the act of signing
related international agreements, articulates the belief that aut dedere aut judicare
is an accepted norm and that it is the most effective way of preventing certain
forms of conduct. This belief satisfies the requirement of opinio juris when
establishing customary norms. If a state accedes to a large number of international
treaties, all of which have a variation of the aut dedere aut judicare principle, there
is strong evidence that it intends to be bound by this generalizable provision, and
that such practice should lead to the entrenchment of this principle in customary
law. By agreeing to the formula of aut dedere aut judicare in multiple treaties that
are concerned with international offenses, a state has indicated that with respect to
international offenses it believes that the best way to ensure compliance is to
impose such an obligation» [135, p. 629].

«Treaties manifest a certain conception of the legal obligation of contracting
states (opinio juris), in a given sector, contributing to the birth of one or more rules

of customary law, especially if they are instruments with a universal or almost
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universal character» [86, p. 265]. «Therefore, if treaties in question receive an
increasing number of participants, it will have the effect that the conduct of non-
contracting states will be in a minority or even absent, and their counter-weight
will become irrelevant when determining the existence of a customary rule
contrary to the rules of those treaties» [86, p. 265].

However, «a customary obligation which arises from several conventions
would be somewhat generic. Indeed, this custom would result from a process of
abstraction and generalization of treaty rules that adopt different models of the aut
dedere aut judicare obligation» [86, p. 265].

«The possibility that a treaty generates a customary rule was recognized by
the International Court of Justice in its judgment on the North Sea Continental
Shelf case» [155, p. 41], «where it stated that it constitutes indeed one of the
recognized methods by which new rules of customary international law may be
formed. The Court established» [155, p. 41] «strict criteria to govern the possibility
that one or more ‘almost universal’ rules of a treaty may create law for non-
contracting states, and thereby become rules of general international law» [86, p.
265].

In practice, it is quite rare to encounter a treaty which is at the origin of the
process of formation of a customary rule. It should be noted that «generally, a state
does not sign a treaty with the intention to activate the process of creating a new
customary rule. In other words, the fact that a contracting state undertakes to apply
the rules of the treaty does not mean that state practice should be ascribed as an
objective element of custom. The same argument may be assumed for the opinio
juris of the contracting state, which is only the manifestation of the conviction to
apply the rules of a treaty and does not express an opinion on compulsory
behaviour within the international community» [86, p. 266].

A. Caligiuri noted that «many treaties containing the aut dedere aut judicare
obligation did not receive a broad number of ratifications or accessions, considered
a key element by the International Court of Justice when evaluating a treaty as the

basis for the creation of a new customary rule. The same considerations apply to
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those conventions, such as the Geneva Conventions of 1949 and the Protocol I of
1977, which although ratified by an increasing number of states, are often
disregarded by these states when implementing their basic obligations. These cases
also fail to comply with the ICJ criterion for the emergence of a new custom,
where large number of treaty ratifications must be matched by treaty application by
the contracting states» [86, p. 266].

K. Gallant says that «although treaty practice requiring states to adopt
extradite or prosecute jurisdiction for treaty crimes is widespread, it is difficult,
however, to say that these treaties create a customary international law requirement
of «extradite or prosecute» even for the core international crimes, except some war
crimes» [183, p. 517]. For example, regarding the «grave breaches» provisions of
the 1949 Geneva Conventions. «Grave breaches apply to the most important of the
rules of international armed conflict relating to the protection of persons in war laid
down in the Conventions. However, war crimes as defined in customary
international law today include a much broader category of acts, including
atrocities in non-international armed conflict and some non-atrocity crimes. As a
result, the near-universal acceptance of the Geneva Conventions cannot be treated
as requiring states to create extradite-or-prosecute jurisdiction as a matter of
customary law for crimes not specified as «grave breaches» in the treaty» [183, p.
517]. The fact that, in most cases, «states fail either to prosecute or to extradite
perpetrators of grave breaches of the Geneva Conventions weakens the claim of
the obligations to prosecute or to extradite perpetrators of grave breaches to
customary law status, writes judge Th. Meron» [200, p. 61].

According to A. Caligiuri, «the formation of new customary law affects only
the definition of aut dedere aut judicare general obligation, without indicating the
operational limitations and normative environments of this obligation. States,
although considering the aut dedere aut judicare principle as a customary
obligation, are ready to apply it only in terms permitted by their domestic laws.
Thus, a distinction should be made between the obligation as a repressive ‘system’

that would be imposed on the states only on a treaty basis and the obligation as a
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‘rule’ that would be customary in nature but with generic normative content» [86,
p. 203].

For now, there are no clear answers as to whether or not an obligation aut
dedere aut judicare with respect to international crimes falls within international
customary law.

To justify the existence of a customary obligation to extradite or prosecute the
following primary arguments are used: UN General Assembly resolutions (these
resolutions emphasize the importance of combating international crimes and
seeking justice); the gravity of international crimes (these offences are so egregious
that they must not go unpunished and that states have a duty to hold the
perpetrators accountable); the existence of an international community (civitas
maxima) (this concept refers to the idea that international law applies universally to
all members of the international community; there should be no safe havens for
criminals, and states should cooperate in bringing offenders to justice, regardless
of where the crimes were committed or the nationality of the perpetrators); the
customary nature of the obligation to extradite or prosecute is confirmed by the
fact that the obligation aut dedere aut judicare is the result not of a traditional
process of custom formation, but through the adoption of multilateral and bilateral
treaties containing this clause; state practice can take the form of state statements
(i.e. opinio juris may be confirmed in verbal statements of the state).

The main arguments against the existence of a customary obligation to
extradite or prosecute are as follows:

- the absence of consistent state practice or opinio juris to support the view of
the customary nature of an obligation to extradite or prosecute;

- the principle of aut dedere aut judicare applies only when it is expressly
formulated 1n multilateral conventions on international criminal law;

- extradition in the absence of a treaty is only a moral obligation;

- an obligation to prosecute or extradite does not automatically resolve the
question of the scope of state criminal jurisdiction;

- core crimes have the status of jus cogens and violate the customary
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international law, which provides for universal jurisdiction over them, but this is
not the ground for the assertion of the existence of the customary rule of aut dedere
aut judicare;

- existing state practice on amnesty, exile and asylum indicates that there is no
existing customary duty to prosecute international crimes;

- preparatory documents for international documents, for example the UN
Declaration on Territorial Asylum (1967), testify to the absence of states’ desire to
adopt international legal norms, but only to establish moral principles on which
states can rely;

- fear on the part of the states that their courts will be obliged, in cases of
refusal of extradition, to try the suspected even if there is no connection with the
crime; the lack of a clear position by the International Law Commission on the
existence of a customary international law obligation to extradite or prosecute.

In our view, with respect to specific categories of international crimes,
obligation aut dedere aut judicare arises not only from the provisions of specific

international treaties, but also from customary international norms.

2.3. National legislation as a source of the obligation to extradite or

prosecute

«States are united in the fact that the perpetrators of international crimes
should not go unpunished. At the same time, states seek to retain their
discretionary powers over both extradition and jurisdiction. This situation is the
result of a conflict of interests: the desire for repression of core international crimes
versus the reluctance to surrender a suspect to states that do not have a similar
judicial and political system, combined with the reluctance to prosecute those
suspected for certain political reasons» [256, p. 1106]. There is a necessity to
defend the interests of the international community simultaneously with the
protection of state sovereignty, taking into consideration the interests of persons

involved in criminal prosecution. One of the legal instruments that contributes to
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the achievement of such goals is the principle of aut dedere aut judicare. This
principle ensures the fight against impunity for the commission of criminal
offenses (in particular, the most serious international crimes) and is implemented at
the international and national levels. The effective implementation of the principle
of aut dedere aut judicare is possible through the fulfillment by the state of its
international legal obligations in combination with compliance with the obligations
to carry out prosecution or extradition under national law.

As noted by a number of authors, «national prosecutions are not only the
primary vehicle for the enforcement of international crimes, they are also often
considered a preferable option — in political, sociological, practical, and legitimacy
terms — to international prosecutions» [123, p. 54]. Therefore, highlighting the
issue of the role of national legislation and state practice in implementing the aut
dedere aut judicare principle has significant theoretical and applied significance.

This subsection will reveal the position of the UN International Law
Commission on the role of national legislation and state practice in implementing
the obligation to extradite or prosecute; the practice of individual states regarding
the legal establishment of the obligation to issue or prosecute was considered; the
measures that states must follow at the national level in order to effectively
implement the principle of aut dedere aut judicare are defined.

It should be noted that «during the drafting of UNGA Resolution 3074
(XXVIII), despite agreeing with the idea of the obligation to prosecute or extradite
in connection with genocide, crime against humanity or war crime, many states,
however less, explicitly or implicitly asserted that the fulfilment of this obligation
should be considered within the framework of the light of their national
legislation» [256, p. 1106-1107].

According to M. Plachta, «it seems to be obvious that the main stream of
considerations concerning the obligation to extradite or prosecute goes through the
norms and practice of international law» [232, p. 317]. At the same time, as
Plachta notes, «efforts towards optimalization of the regulatory mechanism rooted

in the principle aut dedere aut judicare may be undertaken either on the
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international level or on the domestic level» [219, p. 332]. «Internal criminal, and
even constitutional regulations should be taken here into consideration on equal
level with international legal norms and practices, - Z. Galicki points out» [232, p.
317]. As O. Butkevych pointed out, «the issue of compliance and fulfillment by the
state of its international obligations is related to the legislative regulation of the
entry into force of international treaties for it» [10, p. 347].

«The effective fulfillment of the obligation to extradite or prosecute requires
undertaking necessary national measures to criminalize the relevant offences,
establish jurisdiction over the offences and the person present in the territory of the
State, investigate or undertake primary inquiry, apprehend the suspect, and submit
the case to the prosecuting authorities (which may or may not result in the
institution of proceedings) or extradition, if an extradition request is made by
another State with the necessary jurisdiction and capability to prosecute the
suspect» [174].

«One of the main measures that states must take to implement the principle of
aut dedere aut judicare 1s to establish jurisdiction over the relevant offense and the
person who (allegedly) committed the offence» [37, p. 271]. According to C.
Mitchell, «the vast majority of recent treaties that include an aut dedere aut
judicare clause oblige States to take such measures as may be necessary to
establish jurisdiction over the offences in the circumstances where the alleged
offender is present and it does not extradite him or her» [204].

«The Geneva Conventions require a state party to enact the legislation
necessary to provide effective penal sanctions for persons committing, or ordering
the commission of, any of the grave breaches of the conventions. A state party
must search for alleged offenders, and, regardless of their nationality, bring them
before its own courts. Although the obligation to extradite or prosecute is limited
to grave breaches, the states parties are required to take measures to suppress all
acts contrary to the conventions other than grave breaches» [94], [95], [96], [97].
«Similarly, the 1996 Draft Code requires states to take the necessary measures to

establish their jurisdiction over genocide, crimes against humanity, war crimes,
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and crimes against the UN and associated personnel, irrespective of where or by
whom they were committed. The obligation to establish extraterritorial jurisdiction
in certain circumstances is also imposed in the 1970 Hague Convention, and other
subsequent conventions, including the Torture Convention» [105], [283, p. 8].

G. Goodwin-Gill emphasizes that «States generally (and specifically in the
case of parties to treaties dealing with serious crimes of international concern)
ought therefore to adopt the necessary legislative and other measures to ensure that
jurisdiction is clearly established, (1) in regard to international crimes and to
serious crimes of international concern, and (2) over any person alleged to have
committed such a crime who is present in state territory, irrespective of the
nationality of the person concerned or the place in which the crime was committed.
States ought to ensure further that (3) appropriate mechanisms are in place,
competent (4) to conduct the necessary preliminary enquiry into the facts, in co-
operation where appropriate with other states or with international organizations,
(5) to determine whether a sufficient case has been made out for the purpose of
extradition or prosecution, (6) to determine whether a ‘protection obstacle’ stands
in the way of submitting the accused to another jurisdiction, and if so, (7) in lieu of
extradition, to initiate either prosecution before the local courts, or the surrender of
the person concerned to a competent international tribunal» [152, p. 222].

Generally, «States have used one or more of the following methods to allow
for the prosecution of foreigners for international crimes. The methods are
grounded on the following:

a) on the legislation which directly implements particular conventions or
treaties. This involves separate legislation for each convention, promulgated in
order to comply with the obligation to ensure jurisdiction contained in the
particular conventions. Each separate piece of legislation will include the necessary
provisions to give it extra-territorial effect [202];

b) «on the «blanket» norm or provision, which is often found in the State’s
Penal Code, that does not refer to a particular convention or crime but rather

establishes universal or extra-territorial jurisdiction over a class of crimes» [202];
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c) «on the situation when a State’s constitution allows for direct incorporation
of international law, either conventional or customary. A number of States have
indicated that they do have jurisdiction to enable prosecution in default of
extradition under an aut dedere aut judicare obligation by referring to this method
of incorporation. This view is certainly not without controversy. In its detailed
report on universal jurisdiction, Amnesty International points out that while this
view may on occasion be enough to allow courts to exercise universal jurisdiction
over crimes under international law, it is not always clear whether such provisions
incorporate only the substantive criminal law provisions of treaties, or also the
procedural ones, such as the need for jurisdiction to prosecute an offender for an
act that occurred elsewhere» [202].

On the example of some states, we will consider cases of enshrining
provisions in national legislation that provide for either extradition or prosecution.

«The Criminal Code of Azerbaijan» [118] provides that «citizens or
foreigners who have committed crimes against the peace and mankind, war crimes,
terrorism, hostage-taking, torture, piracy and also other crimes, including those
contained in treaties to which Azerbaijan is a party, shall be punished, irrespective
of a place of committing a crime. The Code appears to contain a provision stating
that if they are not extradited, a criminal proceeding shall be instituted» [178, p.
11].

Articles 12 (3) of the Code states: «Citizens of the Azerbaijan Republic,
foreigners and persons without the citizenship, who have committed crimes against
the peace and mankind’s, war crimes, terrorism, financing of terrorism, stealing of
an air ship, capture of hostages, torture, a sea piracy, illegal circulation of narcotics
and psychotropic substances, manufacturing or sale of false money, attack on
persons or the organizations using the international protection, the crimes
connected to radioactive materials, and also other crimes, punish of which
stipulated in international agreements to which the Azerbaijan Republic is a party,
shall be instituted to criminal liability and punishment under the Present Code,

irrespective of a place of committing a crime» [118].
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Article 13 (3) stipulates: «If the persons, who have committed a crime outside
of limits of the Azerbaijan Republic, shall not distributed out to the foreign state,
and this action (action or inaction) is admitted as a crime according to the present
Code, they shall be instituted to criminal proceedings in the Azerbaijan Republicy
[118].

«In Finland, the Penal Code» [218] «provides for the duty to try or extradite
as long as the conduct, committed outside of Finland, is punishable by
imprisonment for more than six months and if the state in whose territory the
offence was committed has requested that charges be brought in a Finnish court or
that the offender be extradited because of the offence, but the extradition request
has not been granted. The aut dedere aut judicare principle does not seem to be
limited to crimes under international law» [178, p. 14].

«Section 8 (626/1996) of the Code provides: «Other offence committed
outside of Finland Finnish law applies to such an offence committed outside of
Finland for which a sentence of imprisonment of more than six months may be
imposed under Finnish law, if the state in whose territory the offence was
committed has requested that charges be brought in a Finnish court or that the
perpetrator be extradited because of the offence, but the request has not been
granted» [218].

The Penal Code of Estonia [217] «includes a provision stating that when a
foreign offender who allegedly committed a crime abroad is not extradited, he or
she must be held accountable before national courts «if such act constitutes a
criminal offence pursuant to the penal law of Estonia and is punishable at the place
of commission of the act, or if no penal power is applicable at the place of
commission of the act». The provision appears to apply to all crimes, without
exception» [178, p. 14].

Article 7 is worth consideration. Applicability of penal law by reason of
person concerned provides:

«The penal law of Estonia applies to an act committed outside the territory of

Estonia if such act constitutes a criminal offence pursuant to the penal law of
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Estonia and is punishable at the place of commission of the act, or if no penal
power is applicable at the place of commission of the act and if:

1) the act is committed against a citizen of Estonia or a legal person registered
in Estonia;

2) the offender is a citizen of Estonia at the time of commission of the act or
becomes a citizen of Estonia after the commission of the act, or if the offender is
an alien who has been detained in Estonia and is not extradited» [217].

«The Criminal Code of Bosnia and Herzegovina» [117] «provides for the
duty to prosecute a non-citizen who has committed abroad a crime against a
foreign state or other non-citizen, as long as the crime is punishable by no less than
five years’ imprisonment under the law of the place of perpetration of the crime
and extradition has not been granted. This provision is not limited to crimes under
international law» [178, p. 11-12].

Article 12 is worth consideration. Applicability of the Criminal legislation of
Bosnia and Herzegovina to Offences Perpetrated outside the Territory of Bosnia
and Herzegovina provides: «(5) In the cases referred to in paragraphs 2 and 3 of
this Article, the criminal legislation of Bosnia and Herzegovina shall be applied
only if the perpetrator of the criminal offence is found within the territory of
Bosnia and Herzegovina, or has been extradited to it, while in the case referred to
in paragraph 4 of this Article, only if the perpetrator is found within the territory of
Bosnia and Herzegovina and is not extradited to another state» [330].

The Criminal Code of The Former Yugoslav Republic of Macedonia [119]
includes «aut dedere aut judicare provision for all kinds of crimes, as long as the
conduct committed abroad by a foreigner found in Macedonia is punishable with a
five-year imprisonment term or a more severe punishment» [178, p. 15].

Article 119 1s worth consideration. The article on the topic Application of the
criminal legislature to a foreigner who commits a crime abroad states:

«(1) The criminal legislature is applicable also to a foreigner who commits a
crime outside the territory of the Republic of Macedonia but directed against it or

against its citizen, also when this does not concern crimes listed in article 117, if he
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finds himself on the territory of the Republic of Macedonia or is extradited.

(2) The criminal legislature is also applicable to a foreigner who commits a
crime abroad, against a foreign country or a foreigner, who according to that
legislature may be sentenced to five years of imprisonment or to a more severe
punishment, when he finds himself on the territory of the Republic of Macedonia,
and when he is not extradited to the foreign country. If not otherwise determined
by this Code, in such a case the court may not pronounce a punishment more
severe than the punishment that is prescribed by law of the country in which the
crime was committed» [119].

«The 2008 Act on the Punishment on Crimes under the Jurisdiction of the
ICC of the Republic of Korea, seems to implicitly incorporate the obligation
regarding genocide, crimes against humanity and war crimes. Article 3 stipulates:
This Act shall be also applied to a foreigner, who is present in the territory of the
Republic of Korea after having committed any crime against humanity, etc. outside
the Republic of Korea» [178, p. 15].

«The Penal Code of Portugal» [267] provides «the duty to prosecute if a
foreigner is found within Portugal and his or her extradition request or an
European arrest order is denied. The Penal Code applies to all crimes, save those
contained in the Act implementing the Rome Statute — in which case the triple
alternative applies» [178, p. 16-17].

«The Criminal Code of Ukrainein Art. 10 (2) provides that «foreign nationals
or stateless persons residing in the territory of Ukraine who have committed crimes
outside Ukraine may be extradited to a foreign state for criminal prosecution and
committal for trial» [120].

Part 3 of Art. 10 enshrines the provision according to which «Ukraine may
take over criminal proceedings in which the judiciary of a foreign state has not
passed a sentence against citizens of Ukraine and foreign nationals residing in the
territory of Ukraine who have committed crimes outside Ukraine, but who cannot
be extradited to a foreign state or their extradition was denied, provided the act in

connection with which the transfer of criminal proceedings has been requested is
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deemed a crime under this Code» [120].

The 1ssue of the consequences of the state not adopting the relevant national
criminal legislation regarding the establishment of jurisdiction over persons who
have committed criminal offenses and jurisdiction over relevant criminal offenses,
which is considered an obstacle to the realization of the principle of aut dedere aut
Jjudicare, deserves special attention.

The state’s failure to adopt the necessary criminal legislation to establish
jurisdiction over a person who has committed a certain crime, if this is provided
for in a convention (to which this state is a party), constitutes a violation of the
state’s international obligations under such a convention and entails international
responsibility.

For instance, «in the Decision of the Committee Against Torture under
Article 22 of the Convention Against Torture and other Cruel, Inhuman or
Degrading Treatment and Punishment (2001)» [126], the complainants claimed to
be victims of a violation by Senegal of article 5, paragraph 2, and article 7 of the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (para. 1.1).

«The complainants pointed out that, in its ruling of 20 March 2001, the
Court of Cassation stated that «article 79 of the Constitution [which stipulates that
international treaties are directly applicable within the Senegalese legal order and
can accordingly be invoked directly before Senegalese courts] cannot apply when
compliance with the Convention requires prior legislative measures to be taken by
Senegal» and «article 669 of the Code of Criminal Procedure [which enumerates
the cases in which proceedings can be brought against foreigners in Senegal for
acts committed abroad] has not been amended». They also noted that, while the
State party has adopted legislation to include the crime of torture in its Criminal
Code in accordance with Article 4 of the Convention, it has not adopted any
legislation relating to Article 5, paragraph 2, despite the fact that this provision is
the «cornerstone» of the Convention, referring in this connection to the travaux

préparatoires (para. 3.2)» [126].
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The Committee concluded that «Senegal violated Article 5, paragraph 2, and
Article 7 of the Convention (para. 9.12). In accordance with Article 5, paragraph 2,
of the Convention, the State party is obliged to adopt the necessary measures,
including legislative measures, to establish its jurisdiction over the acts referred to
in the present communication. Moreover, under Article 7 of the Convention, the
State party is obliged to submit the present case to its competent authorities for the
purpose of prosecution or, failing that, since Belgium has made an extradition
request, to comply with that request, or, should the case arise, with any other
extradition request made by another State, in accordance with the Convention
(para. 9.10)» [126].

Here is a brief overview of the case's circumstances.

Between 1982 and 1990, during which period Hissene Habré was President of
Chad, the complainants were purportedly tortured by agents of the Chadian State
answerable directly to President Hissene Habré. The acts of torture committed
during this period formed the subject of a report by the National Commission of
Inquiry established by the Chadian Ministry of Justice; according to that report
40,000 political murders and systematic acts of torture were committed by the
Habré regime (para. 2.1). The complainants have submitted to the Committee a
detailed description of the torture and other forms of ill-treatment that they claim
suffered. Moreover, the relatives of two of them, Valentin Neatobet Bidi and
Ramadane Souleymane, have disappeared. On the basis of developments in
international law and the case law of various international bodies, the complainants
consider this equivalent to torture and other inhuman and degrading treatment,
both for the disappeared persons and, in particular, for their relations (para. 2.2).
After being ousted in December 1990, Hissene Habré took refuge in Senegal. In
January 2000, the complainants lodged a complaint against him with an examining
magistrate in Dakar. On 3 February 2000, the examining magistrate charged
Hissene Habré with being an accomplice to acts of torture, placed him under house
arrest and opened an inquiry against a person or persons unknown for crimes

against humanity (para. 2.3).
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On 4 July 2000, the Indictment Division dismissed the charge against
Hisséne Habré and the related proceedings on the grounds of lack of jurisdiction,
affirming that «Senegalese courts cannot take cognizance of acts of torture
committed by a foreigner outside Senegalese territory, regardless of the nationality
of the victims: the wording of article 669 of the Code of Criminal Procedure
excludes any such jurisdiction» (para. 2.5)» [226].

«Following this ruling, the Special Rapporteurs on the question of torture
and on the independence of judges and lawyers of the United Nations Commission
on Human Rights expressed their concerns in a press release dated 2 August 2000.
According to the press release, «the Special Rapporteur on the independence of
judges and lawyers, Mr. Dato Param Cumaraswamy, and the Special Rapporteur
on the question of torture, Sir Nigel Rodley, have expressed their concern to the
Government of Senegal over the circumstances surrounding the recent dismissal of
charges against Hissene Habré, the former President of Chad. The Special
Rapporteurs reminded the Government of Senegal of its obligations under the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, to which it is party. They also drew its attention to the resolution
adopted by the Commission on Human Rights on the question of torture
(resolution 2000/43), in which the Commission stressed the general responsibility
of all States to examine all allegations of torture and to ensure that those who
encourage, order, tolerate or perpetrate such acts be held responsible and severely
punished» [126].

«On 7 July 2000, the complainants filed an appeal with Senegal’s Court of
Cassation against the ruling of the Indictment Division, calling for the proceedings
against Hissene Habré to be reopened (para. 2.6). On 20 March 2001, the
Senegalese Court of Cassation confirmed the ruling of the Indictment Division,
stating inter alia that «no procedural text confers on Senegalese courts a universal
jurisdiction to prosecute and judge, if they are found on the territory of the
Republic, presumed perpetrators of or accomplices in acts [of torture] ... when

these acts have been committed outside Senegal by foreigners; the presence in
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Senegal of Hissene Habré cannot in itself justify the proceedings brought against
him» (para. 2.7)» [126].

«On 19 September 2005, a Belgian judge issued an international arrest
warrant against Hissene Habré, charging him with genocide, crimes against
humanity, war crimes, torture and other serious violations of international
humanitarian law. On the same date, Belgium made an extradition request to
Senegal, citing, inter alia, the Convention against Torture (para. 2.8). On 25
November 2005, the Indictment Division of the Dakar Court of Appeal stated that
it lacked jurisdiction to rule on the extradition request. The Senegalese Minister for
Foreign Affairs stated that Hissene Habré would remain in Senegal and that,
following a discussion between the Presidents of Senegal and Nigeria, it had been
agreed that the case would be brought to the attention of the next Summit of Heads
of State and Government of the African Union (para. 2.10). In 2006, the Assembly
of the African Union decided to set up a committee of eminent African jurists, who
would be appointed by the Chairman of the African Union in consultation with the
Chairman of the African Union Commission, to consider all aspects and
implications of the Hisséne Habré case and the possible options for his trial (para.
2.11)» [92].

It is essential to mark that in case «when a state fails to comply — or is
unable to fulfill — its treaty obligations regarding the application of the aut dedere
aut judicare clause, the international community may intervene in promoting the
repressive action and assuring the fight against impunity. However, the
international community can intervene in favouring the repression of certain
crimes only if there is no correct functioning of the treaty mechanisms of
repression of these crimes. In these circumstances, even the intervention of a
regional organization is justified. This intervention will aim to prevent the
impunity of perpetrators of international crimes, although it must be related to a
statutory aim of the organization» [86, p. 271].

Thus, in the above mentioned Habré case, «the African Union has overcome

the impasse that occurred in the application of the UN Convention against Torture
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of 1984 by Senegal, replacing the power of the Senegal’s Government with its own
and making a choice between dedere and judicare to enforce the treaty obligation
subscribed by its member state. Senegal’s President referred the matter to the
African Union seeking a decision on how Habréshould be tried. A Committee of
Eminent African Jurists recommended Senegal to prosecute Habre on behalf of
Africa» [229, p. 36-42]. However, «in 2009, Belgium filed an application with the
International Court of Justice arguing that Senegal had violated the obligation to
prosecute or extradite under the 1984 UN Convention against Torture and
customary international law rules by rejecting extradition on several occasions, in
whose it affirmed, among other things, ‘a State cannot divest itself of its
international obligations by handing a matter over to a regional organization» [86,
p. 272].

Attention should be paid to A. Cassese’s fair remark that the adoption of
legislation alone is not enough. «Some multilateral treaties on international crimes
require contracting states to pass legislation fo establish criminal jurisdiction (i.e.
to provide for the applicability of the relevant criminal prohibition) on certain
specific grounds. The best illustration of this category of treaties may be found in
the 1984 UN Torture Convention, whose Article 5(1) obliges each contracting state
to ‘take such measures as may be necessary to establish [their] jurisdiction’ over
acts of torture (or over participation or complicity in torture) on the basis of the
principles of territoriality, active nationality, and conditional universality (but
subject to the principle aut dedere aut judicare). Other multilateral treaties on
international crimes, in particular those prohibiting terrorist acts, adopt the same
pattern as the 1984 UN Torture Convention and oblige contracting states to adopt
specific jurisdictional grounds» [88, p. 284]. Clearly, «these conventions aim to
prevent impunity and deter specific offences by guaranteeing that there is always a
state that has jurisdiction over such offences. Nonetheless, to ensure the most
effective repression of international crimes, it may be not sufficient merely to
oblige contracting states to provide for the applicability of the relevant criminal

prohibition on the basis of specific grounds of jurisdiction. This is particularly so if
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one considers that, in some states, prosecutors are not always obliged to institute
criminal proceedings if faced with a notitia criminis; that is, if they become
cognizant of the perpetration of a crime, but rather enjoy discretionary powers. A
state may, then, fully comply with its international obligation by adopting the
required criminal legislation, but nonetheless fail to bring to justice alleged
perpetrators of international crimesy [88, p. 285].

According to A. Cassese, «the most effective means of preventing
international crimes and avoiding impunity is «the imposition of an international
obligation to prosecute alleged perpetrators. This fact is all the more true if one
takes into account the practical consequences stemming from such an international
obligation. First, if a state is internationally duty-bound to prosecute and punish the
alleged authors of international crimes, it may not enact national laws or conclude
international agreements granting amnesty for such crimes without breaching
international commitments and incurring international responsibility. Indeed, it
would be appropriate for other states having jurisdiction over those crimes to
refuse to recognize the validity of the state’s national legislation and transactions,
and to initiate their own proceedings against the alleged perpetrators. Second, the
existence of an international obligation to exercise criminal jurisdiction has a
considerable impact on those states where prosecutors enjoy discretionary powers
as to the initiation of investigations and prosecution. In such states, the
aforementioned international obligation would make judicial penal action by
prosecutors mandatory. It follows that a state under such an obligation will incur
international responsibility if a complaint about an international crime is lodged
with one of its prosecutors, or the prosecutor in any way is made cognizant of the
commission of any such crime, and on account of his/her general discretionary
powers, the prosecutor fails to commence investigation or institute proceedings.
Third, there may be rules of international law establishing an international
obligation to prosecute on the basis of legal grounds not already envisaged by
national systems; for instance, universality. If this is the case, such rules may have

a self-executing character as far as jurisdictional grounds for penal action are
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concerned: this occurs where national legislation does contain a provision
expressly referring back to international law; that is, providing that national courts
may exercise jurisdiction on any legal ground (e.g. universality) provided for in an
international treaty» [88, p. 285].

Thus, international law, as one of its aims, provides for proper interstate
cooperation with a view to improving the national prosecution for international
crimes. In addition to treaty and customary (at least for the most serious
international crimes) enshrining the principle of aut dedere aut judicare, national
criminal law constitutes an important source of obligation to extradite or prosecute.
The effective implementation of the principle of aut dedere aut judicare in each
specific case will depend on the state’s fulfillment of both its international
obligations and the implementation of the necessary measures (in particular,
regarding the establishment of jurisdiction over criminal offenses and offenders)

defined in national legislation concerning extradition and prosecution.

2.4. The scope of the obligation to extradite or prosecute

It is necessary to start with the question why prosecution or extradition is
mandatory. The first answer is self-evident: states have a duty to prosecute a
national crime when the crime is within their jurisdiction. However, the duty to
prosecute is not always so evident, for example, «when the crime has been
committed elsewhere, or when neither the perpetrator or the victim are nationals of
the state» [80, p. 488]. «The second answer, concerning extradition, appears less
compelling in the absence of a duty to do so. Therefore, the threshold question is:
What are the controlling goals that compel the practice of surrendering fugitives?
Extradition, after all, is not an end in itself» [80, p. 488-489].

«All the difficulties concerning the scope of application and the contents of
an obligation envisaged by various formulas in which this principle appears
notwithstanding, the validity of the system based on aut dedere aut judicare has

been confirmed not only in numerous international instruments, but also in
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domestic jurisprudence in many states» [220, p. 74].

For example, «the Inter American Court of Human Rights in Case of
Goiburuet al.v. Paraguay» [162] explained the scope of the aut dedere aut
judicare obligation regarding the terms of the American Convention on Human
Rights by concluding that: «the States Parties to the Convention should collaborate
with each other to eliminate the impunity of the violations committed in this case
by the prosecution and, if applicable, the punishment of those responsible.
Furthermore, based on these principles, a State cannot grant direct or indirect
protection to those accused of crimes against human rights by the undue
application of legal mechanisms that jeopardize the pertinent international
obligations. Consequently, the mechanisms of collective guarantee established in
the American Convention, together with the regional and universal international
obligations on this issue, bind the States of the region to collaborate in good faith
in this respect, either by conceding extradition or prosecuting those responsible for
the facts of this case in their territory» [178, p. 24].

The Austrian Supreme Court held that where the extradition of a national
has been refused «the right to prosecute must, as a general rule and without
prejudice to the continued existence of the right to prosecute of the State in whose
territory the offence has been committed, be offered to the home State of the
offender» [73, p. 134], [220, p. 75]. On some occasions, «the principle aut dedere
aut judicare is relied upon to demonstrate that it works «both ways». In the
Pesachovitz case where an extradition request was submitted to the Israeli
authorities under the European Convention on Extradition, the court assuming that
Israel is obligated to do one of two things: either to extradite Pesachovitz or to
punish him decided to order the extradition of the fugitive on the grounds that
prosecution was precluded under Israeli law» [220, p. 75].

«Given the differences in the provisions in the various treaties, the precise
content of the obligation to extradite or prosecute has to be assessed on a case-by-
case basis. The relevant provisions imposing this obligation must be read in

connection with the rules relating to the criminalization of the offences, the
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establishment of jurisdiction, the search for and arrest of alleged offenders, the
investigation, rules on cooperation in criminal matters and the regime of
extradition» [283, p. 6]. «As regards the content of any emerging rule of customary
international law, the practice is not yet clear enough to enable a conclusion to be
drawny [283, p. 6].

Establishing the scope, that is the range of crimes covered by the obligation,
1s an important practical issue.

«The duty to ‘extradite or prosecute’ is inextricably linked to the nature of the
criminal act» [214, p. 30]. «Although from theoretical point of view, any criminal
activity may be deemed to hurt the interests of States, it would be practically
impossible to prosecute any primarily domestic crimes abroad» [214, p. 9-10]. «It
is hard to claim that there is a free standing version of the ‘extradite or prosecute’
obligation to all crimes in international law» [214, p. 5].

There are over seventy conventions in international criminal law that contain
an alternative to aut dedere aut judicare. Therefore, participating States are
required to criminalize the offense in question and establish jurisdiction over it.
Most transnational crimes do not raise questions regarding the criminal prosecution
of the suspect, as well as bringing him to criminal responsibility. A more complex
situation arises in case of violations of jus cogens crimes.

«The ILC final report observed that there are important gaps in the present
convention regime governing the obligation to prosecute or extradite that need to
be closed. These gaps concern crimes against humanity, war crimes other than
grave breaches thereof and war-crimes in non-international armed conflicts. The
ILC was of the opinion that the international regime regarding genocide could be
strengthened beyond the rudimentary regime under the 1948 Genocide convention.
In Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia and Herzegovina v Serbia and Montenegro), the ICJ held that
article VI of the Genocide convention obligates contracting parties to institute and
exercise territorial criminal jurisdiction and to co-operate with an ‘international

penal tribunal’ under certain circumstances» [76, p. 208].
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«Following the Court’s decision in Questions relating to prosecution or
extradition (Belgium v. Senegal), which held that the prohibition of torture is a jus
cogensnorm, the formula of the obligation to extradite or prosecute, outlined in the
Convention against Torture, can be used as a model for prosecution or extradition
of other serious crimes under international law, including genocide, war crimes and
crimes against humanity.

The Convention against Torture contains an aut dedere aut judicare clause.
The aut dedere aut judicare obligation related to the jus cogens prohibition of
torture has acquired customary status and can be invoked even in the absence of a
treaty provision.

As far as grave breaches of the Geneva Conventions are concerned, the
threshold for the prosecution test of the aut dedere aut judicare obligation is to
initiate judicial proceedings before the judicial authorities of the State where the
alleged perpetrator is sought for and apprehended. As soon as the person is
apprehended by the authorities of the custodial State, the same State is under a
duty «to ensure that the person concerned is...prosecuted with dispatch. The
articles 49 of the Geneva Convention I, 50 of the Geneva Convention II, 129 of the
Geneva Convention III, and 146 of the Geneva Convention IVare based on three
fundaments: the obligation to enact special legislation for suppressing breaches of
the Conventions, a duty to search for any alleged violator, and an obligation to try
such person, or, if the Party prefers, to transfer the person to another State
concerned. No reservations have been made with regard to these common
provisions» [214, p. 79-102].

«While R. Kress doubts the customary nature of the obligation aut dedere
aut judicare in respect of war crimes committed in non-international armed
conflicts as a fait accomplity [122, p. 109-110]; another commentator,
C. Maierhofer, argues that customary international law has developed to that
effect. C. Maierhofer highlights that «especially since the mid-1990s and the case
law concerning crimes committed during the Rwandan genocide, a non-

international armed conflict, the obligation aut dedere aut judicare in respect of
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war crimes has attained customary statusy» [122, p. 373].

M. Zgonec-Rozej and J. Foakes pointed out that «there is no treaty-based
obligation aut dedere aut judicare for genocide, crimes against humanity and,
except in the case of grave breaches, for serious violations of the laws and customs
applicable in armed conflicts of an international or non-international character»
[283, p. 3].

«In the context of the peculiarities of genocide, one must add that the
customary regime applicable to the domestic suppression of genocide is not
identical to that of the Genocide Convention since the former municipal
enforcement system, unlike the Genocide Convention, allows for universal
jurisdiction, a principle of jurisdiction which does not require any nexus between
the forum State and the crime, and which is not defined neither by treaty law nor
by customary international law» [252, p. 326].

«There is a scholarly opinion that the obligation aut dedere aut judicare has
acquired customary status with regard to a limited circle of core crimes, i.e.
genocide, crimes against humanity and war crimes. This conclusion was mainly
reached on the basis of various State declarations and votes in international fora
that concerned the prosecution of severe crimes and recall a State’s obligation not
to let the offenders of crimes pursuant to international law get away without
punishment» [256, p. 1099-1102]. «If this approach is followed, it means that
every State 1s under an obligation to submit a case concerning an alleged offender
of crimes pursuant to international law to its competent authorities for the purpose
of prosecution or extradition. In other words, when it comes to such severe crimes,
each State is obliged to institute an investigation, and where warranted, to
prosecute or extradite the alleged offender» [122, p. 374].

According to S. Panov, «core crimes, in particular genocide, grave breaches
of the Geneva Conventions, crimes against humanity, including the prohibition of
torture, directly and inherently afflict most damage on the international society.
This type of criminal behaviour threatens the society of humankind responds

through international criminal law. The universal character of the obligation to
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prosecute denotes the interest of all States to close down the impunity for such core
crimes, related to the erga omnes nature of the obligation aut dedere aut judicare.
In this sense, the primacy of prosecution and the subsidiary role of extradition may
reflect the role of the obligation to prosecute core crimes as the «trustee of the
fundamental values of the international community» [194, p. 567]. The nature of
the criminal conduct afflicting the international society as a whole is what
distinguished such core crimes from the other two types of internationally-related
crimes which trigger the obligation aut dedere aut judicare in various forms as
each State shares an inherent equal interest to prosecute core crimes [214, p. 77].

«The customary aut dedere aut judicare obligation has formed or crystallized
for core crimes or some jus cogens prohibitions such as torture, genocide, grave
breaches of international humanitarian law, including war crimes, and crimes
against humanity. As regards the offences against the safety of civil aviation and
hijacking, terrorism-related activities, international drug trafficking, and crimes
against UN personnel, the evidence is mixed and it might be more appropriate to
conclude that an emerging custom of the obligation extradite-or-prosecute for the
said crimes is forming» [214, p. 5-6]. Consequently, «two main types of the
obligation may be identified depending on the crime triggering the duty: first, an
obligation with an emphasis on the duty to prosecute for core crimes of
international law such as genocide, torture, grave violations of international
humanitarian law and crimes against humanity; and, second, an -either-or
disjunctive obligation with no exact preference for extradition or prosecution for
transnational crimes such as hijacking of the civil aviation and terrorism-related
activities» [214, p. 3].

E. Mack, examining the question of whether there is an obligation in
customary international law «to extradite or prosecute persons accused of crimes
against humanity, comes to the conclusion that «the lack of draft articles devoted
to the obligation to extradite means that the gaps in the enforcement of egregious
international criminal offences, such as crimes against humanity, remain» [196, p.

97]. Additionally, the inconsistency, fluctuation, and discrepancy in State practice,
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and lack of opinio juris demonstrates that no obligation yet exists as a matter of
customary international law. Therefore, in order to help close the enforcement
gaps, an effort to establish a Convention on crimes against humanity should
include an obligation to extradite or prosecute imposed on State parties» [196, p.
97].

«The aut dedere aut judicare rule is important for the suppression of
transnational organized crimes. In these types of crimes, more than in others (and
unlike in the case of core crimes), cooperation by States is more forthcoming. The
entire repressive regime, in fact, heavily relies on cooperation obligations which
occasionally may only apply to transnational crimes involving an organized
criminal groupand on other duties emanating from legal instruments intended to
curb such crimes.This is probably because States perceive that these crimes cannot
be localised, but have trans-boundary aspects and effects which can haunt them in
the near future. States also tend to protect reciprocity by complying with the
requests of other States because they know that they can and probably will be in
the same situation of such other States one day or another» [252, p. 123].

«In terms of jurisdiction, transnational crimes trigger more limited extra-
territorial jurisdiction in comparison to the universal core crimes. Transnational
crime treaties create subsidiary universality which is applicable once extradition of
the relator does not take place, based on the presence of the accused on the
territory of the custodial State. Hence, the jurisdictional bases indicate the
preference for extradition or, at least, equal weight of the extradition and
prosecution prongs» [214, p. 91].

A. Nollkaemper pointed out, that «The Hague formula, found in the Hague
Convention for the Suppression of Unlawful Seizure of Aircraft and replicated in
multiple widely ratified conventions dealing with transnational crimes, is not
explicit in giving priority to one of the two alternatives of prosecution or
extradition» [214, p. 90-91]. Some scholars believe that «a preference is to be
given to extradition which follows the determination of non-forum States with

greater interest to request the transfer of the relator for the purpose of prosecution»
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[256, p. 1112].

«The obligation of states to prosecute persons guilty of crimes, the prohibition
of which is established at the international legal level, depending on the legal status
of the prohibition norm and the nature of the act, may have a different scope of
implementation. The enforcement mechanism in any case is the exercise of
criminal jurisdiction, the principles of which may be subject to correlation with the
nature of the crime» [23, p. 92].

«According to the authors of the book «In An Introduction to International
Criminal Law and Procedure», beyond treaty obligations, genocide, crimes against
humanity and, at least in part, war crimes are also criminalized in customary
international law. Some national prosecutions have taken place, but these are rare
and actual State practice does not support the position that States have a general
duty to prosecute international crimes. In legal commentaries, it has been
suggested that a duty to prosecute or extradite nevertheless exists in customary
international law; if correct, the duty would bind States regardless of whether they
are parties to the relevant treaty. The claim is sometimes made by reference to a
particular crime, but sometimes by reference to all international crimes» [123, p.
59].

We embrace the position that «the applicable scope of crimes under the
obligation to extradite or prosecute should include at least two categories, namely,
international offences and transnational crimes. The obligation, as a means to end
impunity and to ensure that all crimes are punished, should certainly cover
international offences and transnational crimes of the most serious nature including
war crimes, crimes against humanity, genocide, torture and terrorist crimes. In
some cases, certain crimes under domestic law should also be included in the scope
of application under this obligation. Indeed, crimes under domestic laws fall
primarily under the extradition treaty as applicable targets, but some crimes under
domestic law cause significant harm to the State and the public interest of the
people, and the degree of harm might be no less than that of international crimes.

Some traditional arguments for refusing to extradite have in fact constituted
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serious impediments to the punishment of the offences mentioned above.
Therefore, if the obligation of a State to extradite or prosecute is established
against these offences, it will help to ensure that the offenders receive due
punishment, thus restoring law and order in the state and upholding justice for the

people» [253].

2.4.1. Meaning of the obligation to prosecute

«The role of the prosecution is crucial because actions by States to put
perpetrators of certain international crimes to trial by ensuring that impunity is not
tolerated for genocide, war crimes, crimes against humanity and for violations of
international humanitarian law and gross violations of human rights law, and that
such violations are properly investigated and appropriately sanctioned, including
by bringing the perpetrators of any crimes to justice, through national mechanisms
or, where appropriate, regional or international mechanisms, in accordance with
international law» [214, p. 41].

«Both the treaty-based bodies and those created by the Commission on
Human Rights, especially the thematic bodies and the special rapporteurs, have
systematically urged States to enforce the rule of «prosecute or extradite. What has
always been considered essential in such cases is the fact that investigation and
prosecution serve as a deterrent against future violations. For instance, in 1991
when the Working Group Forced Disappearance of person of the UN Commission
on Human Rights presented a report on its work over the previous ten years, it
identified impunity as the principal factor contributing to enforced disappearances»
[197, p. 88].

The question «whether and to what extent there exists a duty to prosecute on
the part of third states is of supreme legal and practical relevance» [277, p. 63].

«The conventions use various formulations to describe the obligation to
prosecute, including to try, to bring before their own courts and to submit the case

to its competent authorities for the purpose of prosecution» [262].
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«J. Wouters noted that «the international duty to prosecute only applies to
the state on whose territory the ordinary crime has been committed. However,
once the threshold of an international law crime has been crossed, states have an
international legal obligation to prosecute not only those crimes committed on their
own territory, but also those crimes committed on another state’s territory» [180].
The sixth recital of the Rome Statute’s Preamble recalls that «it is the duty of every
State to exercise its criminal jurisdiction over those responsible for international
crimes» [180]. «Although the Rome Statute does not contain clarification on the
scope of the application of such a duty» [36, p. 213].

«As stated by Antonio Cassese, Paola Gaeta and John R.W.D. Jones in their
commentary on the Rome Statute, the said recital addresses itself primarily to the
State on whose territory international crimes have been committed and to the State
of nationality of the alleged offender. However, they add: «At the same time, it is
possible that the Statute also provides an impetus for other States to prosecute an
alleged offender on the basis of other jurisdictional principles, in particular the
universality principle» [180].

«The ICJ applied a factual approach to determining whether the obligation to
prosecute is satisfied: starting with the timely preliminary inquiry and ending with
the submission of the case to the relevant judicial authorities, who still retain the
power to review the case at pre-trial level; a definition incorporating and respecting
the different penal procedures of each State. Additionally, proceedings relating to
the implementation of the obligation to prosecute should be undertaken without
delay, as soon as possible, in particular once the first complaint has been filed
against the suspect» [174], [226]. «The timeliness of the prosecution must be such
that it does not lead to injustice; hence, necessary actions must be undertaken
within a reasonable time limity» [174], [226].

«The ICJ held in the Belgium v. Senegal case that a state’s failure to adopt the
necessary legislation to implement the Torture Convention interferes with that
state’s obligation to prosecute. The obligation for the state to criminalize torture

and to establish its jurisdiction over it must be implemented by the state concerned
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as soon as it is bound by the convention thereby equipping itself with the necessary
legal tools to prosecute this type of offence» [226], [283, p. §].

According to G. Goodwin-Gill, «the obligation to prosecute would seem to
entail the obligation also to conduct a preliminary enquiry into the facts, to co-
operate, and to exchange information with other states or international
organizations having a recognized interest in the matter or the offender, as well as
obligations generally relating to process, impartiality, and so forth» [152, p. 220].

A. Caligiuri pointed out that «contracting states are affected by several
factors in the choice of prosecution: existence of appropriate titles of jurisdiction
within their criminal legal system (for example, not all states provide for universal
jurisdiction); compliance with national procedural rules to conduct criminal
proceedings (need for sufficient evidence to undertake proceedings; effects of
amnesty laws on proceedings; and need for the presence of the accused in
proceedings); and compliance with the customary rules on immunity of state
officials from foreign criminal jurisdiction» [86, p. 259].

K. Gallant notes that «Extradite or prosecute is a slogan which must be
examined carefully. It does not mean that the suspect must be put on trial if not
extradited» [183, p. 506]. «Most of the treaties only require that the matter be
submitted to national authorities for prosecution» [166], [164], [105]. This means
there must be a jurisdictional scheme in the state «allowing for prosecution on the
basis of universal jurisdiction. The treaties often place an obligation on states to
decide on how to proceed using the same standards as cases of similar severity or
gravity. The state will actually try the suspect only if the investigation reveals
evidence that would justify bringing the case to trial under its substantive and
procedural criminal law for crimes of similar seriousness» [183, p. 506].

Thus, the obligation to prosecute, however, «does not necessarily imply that
proceedings will be undertaken, and still less that the alleged offender will be
punished» [262]. «The ICJ in Belgium v. Senegal held that the obligation ‘to
submit the case to the competent authorities’ may or may not result in the

institution of proceedings, depending on the evidence available against the
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suspect» [226]. Thus, «if there is insufficient evidence, the state is not obliged to
prosecute the alleged offender; nor, of course, does the obligation to prosecute
entail an obligation to punish in the absence of a conviction» [283, p. 9]. «The
competent authorities decide whether to initiate proceedings, in the same manner
as they would for any alleged offence of a serious nature under the law of the State
concerned (paras. 90, 94)» [174].

S. Murphy, Special Rapporteur in his second report on crimes against
humanity noted, that «although regularly termed the obligation to extradite or «to
prosecute», the obligation imposed by the Convention on the suppression of
unlawful seizure of aircraft is to submit the case to prosecution, meaning to submit
the matter to prosecutorial authorities who may or may not seek an indictment. If
the competent authorities determine that there 1s insufficient evidence of guilt, then
the accused need not be indicted, nor stand trial or face punishment. The travaux
préparatoires of the Convention indicate that the formula established «the
obligation of apprehension of the alleged offender, a possibility of extradition, the
obligation of reference to the competent authority and the possibility of
prosecution» [254], [247].

C. Mitchell emphasized on this occasion, that «the obligation to
«prosecuten«generally is not to prosecute, as such, but rather to submit the case to
a State’s competent authorities for the purpose of prosecution». This nuance
appeared first in the Hague Convention and all multilateral conventions (and most
regional conventions) subsequent to that treaty retain the same nuance. The
distinction was inserted into the Hague Convention as it was considered that an
absolute obligation to prosecute a hijacker may be repugnant to those States that
wanted to preserve the traditional right or discretion of States, there being concern
that there may be exceptional instances where humanitarian reasons or lack of
evidence would not justify bringing a prosecution. Thus, although spoken of as an
obligation to prosecute, the duty is in reality to submit the case to the relevant
prosecutorial authorities, which are then to consider whether or not to prosecute»

[204].
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It’s important to highlight that «the varying language of the treaties implies
that the requirement for prosecution differs among them. There is also a difference
in that some treaties involve crimes generally considered matters of universal
jurisdiction in customary international law, while others do not» [183, p. 504].

For instance, the International Court of Justice has held that the Convention
against Torture «requires the State concerned to submit the case to its competent
authorities for the purpose of prosecution, irrespective of the existence of a prior
request for the extradition of the suspect» [226]. This applies «whether or not the
case or the actor or the events had any connection with any state party to the treaty
at the time of the act. This effectively makes «extradite or prosecute» jurisdiction
under the treaty into a requirement that the state exercise primary universal
jurisdiction» [183, p. 504].

«There are two reasons for applying the Convention in this way» [183, p.
504]. First, «treaty language requires that as soon as the state of refuge discovers
that a torture suspect is in its territory, it must begin a preliminary investigation
into the matter» [226]. Second, «torture is a customary international law crime and
is among the most reprehended of all crimes» [226]. «One point of the Torture
Convention is to ensure that all known suspects have their cases investigated and
brought to trial, if the facts justify this under the standards of the state of refuge for
other crimes of similar seriousness» [183, p. 504].

It should be noted that «the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment and the International Convention
for the Protection of All Persons from Enforced Disappearance have sentence
which provides that, in situations where the State party’s jurisdiction is based
solely on the presence of the alleged offender, the standards of evidence required
for prosecution and conviction shall be no less stringent than the standards which
apply in other States that have jurisdiction (for example, jurisdiction based on
territoriality or nationality). This sentence seeks to ensure that alleged offenders
are not prosecuted by a third State on the basis of insufficient or inadequate

evidence. According to some writers, if the evidence in the third State is
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insufficient, and the territorial or national State is not able or willing to supply the
necessary evidence, the third State should extradite the alleged offender where
possible to a jurisdiction where the evidence exists, or should delay proceedings in
order to negotiate a solution with the concerned States. A practical difficulty with
such an obligation, however, is the assumption that prosecutors and judges in a
State party can readily ascertain and apply the standards of evidence required for
prosecution and conviction that apply in other States parties having jurisdiction
over the matter» [246].

«The Hague Convention for the Suppression of Unlawful Seizure of Aircraft»
[105] has language making it clear that the state where the accused is found must
prosecute whenever it does not extradite. «[I]f the offender or the alleged offender
is found in the territory of a State other than the State of registration of that
aircrafty, the provision requiring prosecution applies if there is no extradition»
[183, p. 504].

K. Gallant draws attention to that fact, that «there is less general agreement on
the customary law status of the crimes in treaties other than the Geneva
Conventions and the Torture Convention. Some or all of these treaties might be
read to obligate states to prosecute or extradite only after a request for extradition
is received. The reason, however, would probably not be because of the similarity
or differences of the language of these treaties, which were all written before the
ICJ gave its interpretation of the Torture Convention. The real question would
likely be whether the parties to the treaties had considered these crimes as so
serious that they would create an erga omnes obligation to each other, so that any
could complain about a failure to prosecute, even if it did not have a special
interest in the case involved» [183, p. 505].

G. Werle noted that «the Inter-American Court in Veldzquez Rodriguez case»
[163] had decided that «a state has a legal duty to prevent human rights violations,
seriously investigate evidence of such violations, identify those responsible,
impose suitable penalties and ensure suitable restitution to the victims. Under this

interpretation of human rights instruments, which has since been affirmed by the
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European Court of Human Rights and the UN Human Rights Committee, the duty
to prosecute follows from the duty of states to guarantee human rights and ensure
effective legal protection. An important instrument for guaranteeing human rights
is the criminalization of their violation. Therefore, in the interests of effective legal
protection and the duty to guarantee human rights, Conventions entail a duty to
prosecute on the part of the state of commission, though it is limited ratione
personae to the state parties» [277, p. 63].

Along with the obligation to prosecute, the obligation to investigate should
also be distinguished.

The obligation to investigate according to the ICJ «consists of several
elements» [174]. As a general rule, «the obligation to investigate must be
interpreted in light of the object and purpose of the applicable treaty, which is to
make more effective the fight against impunity. The obligation is intended to
corroborate the suspicions regarding the person in question. The starting point is
the establishment of the relevant facts, which is an essential stage in the process of
the fight against impunity. As soon as the authorities have reason to suspect that a
person present in their territory may be responsible for acts subject to the
obligation to extradite or prosecute, they must investigate. The preliminary inquiry
must be immediately initiated. This point is reached, at the latest, when the first
complaint is filed against the person, at which stage the establishment of the facts
becomes imperative» [174].

However, «simply questioning the suspect in order to establish his/her
identity and inform him/her of the charges cannot be regarded as performance of
the obligation to conduct a preliminary inquiry. The inquiry is to be conducted by
the authorities who have the task of drawing up a case file and collecting facts and
evidence (for example, documents and witness statements relating to the events at
issue and to the suspect’s possible involvement). These authorities are those of the
State where the alleged crime was committed or of any other State where
complaints have been filed in relation to the case. In order to fulfill its obligation to

conduct a preliminary inquiry, the State in whose territory the suspect is present
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should seek cooperation of the authorities of the aforementioned States. An inquiry
taking place on the basis of universal jurisdiction must be conducted according to
the same standards in terms of evidence as when the State has jurisdiction by virtue
of a link with the case in question» [174].

It should be noted that «compliance with the obligation to prosecute may be
complicated by a number of practical problems. Such problems may arise due to a
lack of goodwill on the part of the requested State. Furthermore, the impunity of an
offender and the frustration of justice should be viewed as a result of their inability
to break with the rule of non-extradition of nationals, on the one hand, and to
overcome difficulties inherently involved in prosecuting and punishing offenders
for crimes committed abroad, on the other hand. Admittedly, in some instances the
requested country may be unwilling or unable, because of legal or other reasons, to
prosecute its national whose extradition has been requested by another state.
Moreover, even when the requested state institutes criminal proceedings, problems
may arise. At the least, the refusal to extradite may strain relations between the
requesting and the requested states. Furthermore, the former may believe, and the
facts may in some instances support this belief, that the latter will inadequately
pursue the prosecution, with the result that the accused will be acquitted or will
receive a too lenient sentence» [220, p. 79], [244, p. 151-152].

«For instance, in 1938, the United States Secretary of State Hull complained
that «such punishment as has been inflicted upon nationals of other countries in the
own lands for offenses committed in the United States has, in general, been much
lighter than the offenses committed appeared to warrant, and in many cases no
punishment at all has been inflicted and the trials held have resulted in acquittalsy.
Much earlier, it was declared that since a government has not substantial interest in
punishing crimes committed in the territory of another state, prosecution and trial
in such cases will be conducted in a «careless, indifferent and intermittent manner»
[220, p. 79].

«Even where the competent authorities of the requested state have instituted

criminal proceedings against the national of that country whose extradition was
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refused, frequently they cannot to carry them out because to pursue their
investigation they need evidence which, obviously, can only be found in the
territory of the requesting state where the offence was committed. The latter,
however, is either not in a position or unwilling to put such evidence at the
disposal of the requested state. Worse still, the problem may not always be
satisfactorily corrected through the use of mutual (legal) assistance for it may be
precluded on the grounds of order public, especially where the state seeking such
an assistance exercises its own inherent criminal jurisdiction over an offence. Even
to the extent that seeking evidence abroad is legally possible, that operation creates
three types of problems: first, bringing witnesses from distant countries imposes a
heavy financial burden on both them and the accused, not to mention serious
practical difficulties; second, some evidence are not available at all, such as the
viewing of the scene of the crime; third, if the evidence were taken abroad the
court might have troubles to use them at the trial due to possible procedural
restrictions on such evidence. To overcome the latter impediment, the law of
evidence would have to be substantially changed, especially in the common law
countries» [220, p. 79-80].

According to M. Plachta, «the judicare option should be interpreted in
functional and not strictly legal (legalistic) terms. Consequently, the meaning of
this alternative should not be limited to two stages of the criminal process, i.e.
prosecution and trial. The requested state should be allowed to fulfill its obligation
under the rule aut dedere aut judicare by undertaking to enforce the final sentence
imposed on the offender whose extradition was requested. This rule should,
therefore, be supplemented by a new clause: aut dedere aut poenam persequiy
[221, p. 191-193], [220, p. 85].

«International Law Commission in its Final Report on the obligation to
extradite or prosecute noted that the preference for prosecution under universal
jurisdiction to extradition to a state with a traditional claim to authority is recent.
Before World War 11, a great deal of scholars favored extradition to the place of

commission for crimes considered offenses against all nations and peoples. As a
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result, the International Law Commission Final Report on the Obligation to
Extradite or Prosecute» [176] is somewhat equivocal. «When it speaks of the
requirement to prosecute on a universal jurisdiction basis, whether or not there has
been a request for extradition, the Commission is rather careful to limit its specific
discussion to torture and other crimes which are «covered by peremptory norms
(jus cogens), such as genocide, crimes against humanity, and serious war crimes»
(para. 15). It points out there are important gaps in the present conventional regime
governing the obligation to extradite or prosecute which may need to be closed.
Notably, there is a lack of international conventions with this obligation in relation
to most crimes against humanity, war crimes other than grave breaches, and war
crimes in non-international armed conflict (para. 14)» [183, p. 505-506]. «The ILC
was encouraging the creation of a Torture Convention-type extradite- or-prosecute
treaty regime for these crimes. It has sent a Draft Convention on Crimes against
Humanity» [128] «containing such provisions to the UN General Assembly for
consideration» [183, p. 506].

K. Gallant points out that «here is no real answer to the question of whether
states have erga omnes obligations to each other concerning many other treaties
using the Hague Hijacking Convention/Torture Convention-type language, so that
they have obligations to prosecute alleged offenders in their territories even
without a request for extradition from a state with a special interest in a case.
Depending on the nature of the crimes involved, the answer may well vary among
treaties with very similar language» [183, p. 506].

Thus, the obligation to prosecute is considered to be one of the mechanisms in
international law designed to combat impunity, as well as to prevent and deter
further serious violations of international law.

The requirements for states to comply with the obligation to prosecute have
evolved over time. As evidenced by the practice, the fulfillment of the obligation to
prosecute is conditioned by the performance of a number of actions: to conduct a
preliminary inquiry, to submit the case to the relevant judicial authorities for

prosecution, to fulfillment of requirements regarding the timeliness of prosecution,
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to adopt the necessary legislation in order to criminalize certain types of conduct,
to implement the relevant criminal jurisdiction, to co-operate and to exchange
information with other states or international organizations.

The requirements for the obligation to prosecute vary from treaty to treaty
depending in particular on the type of international crime covered by the treaty.
There are options when a state’s jurisdiction is based solely on the presence of an
alleged offender regardless of whether extradition has been requested, or the state
should prosecute if extradition has been refused.

Fulfillment of the obligation to prosecute is dependable upon the availability
and compliance with national substantive and procedural norms regarding the
conduct of criminal proceedings, in particular, regarding the availability of
sufficient evidence for the initiation of proceedings, provisions on amnesty or
asylum, the need for the presence of the accused in the proceedings, provisions on
the immunity of public officials from foreign criminal jurisdiction, etc. In the
absence of sufficient evidence, the state is not obliged to prosecute the alleged
violator.

The obligation to prosecute based on the universal jurisdiction, whether or not
extradition has been requested, is limited to certain crimes that fall within the
category of jus cogens, such as torture, genocide, crimes against humanity and
serious war crimes. There is an acknowledgment of the insufficiency of
international conventions similar to the Torture Convention that would encompass
the aut dedere aut judicare obligation for most crimes against humanity, war
crimes other than serious violations, and war crimes which take place in non-

international armed conflicts.

2.4.2. Meaning of the obligation to extradite

«Extradition constitutes only one, albeit the most important, aspect of the

broader spectrum of mutual legal assistance between states in criminal matters»

[136, p. 327]. «The institution of extradition has gone through a long evolutionary
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path of development - from the times of slave ownership to the current period of
development of international law and international relations, although in the
modern sense it began to take shape mainly from the 17th century. The relevance
of this institute is determined by the need for urgent measures to combat crime, as
well as the implementation of a system of treaties between states on the provision
of legal assistance in criminal cases. Extradition of persons belongs to those
institutions of international law that are on the border of international and domestic
law. The institution of extradition contains both international legal norms and
norms of national criminal and criminal procedural law. This is what determines its
complex character» [13, p. 386], [2, p. 144-151], [48, p. 20-28], [51, p. 208-214].
«A number of interpretations of specific aspects of extradition have led to a
number of interpretations of extradition itself. Extradition is traditionally defined
in international law as the surrender of an individual suspected, accused or
convicted of a crime by the State within whose territory or effective control the
individual is found to the State under whose laws the individual is alleged to have
committed or have been convicted of a crime» [214, p. 96]. As M. Cherif
Bassiouni noted, «extradition is a means by which states enable their criminal
justice systems to make sure that the purposes to be served are not frustrated by the
ability of putative wrongdoers to flee the jurisdiction and obtain asylum in another
state» [179, p. 489]. «Extradition is an important proof that a State is exercising its
sovereignty, namely to carry the independent judicial process over its territorial
jurisdiction» [153, p. 10].
Obligation to extradite should be regarded in the light of such main aspects:
- the legal basis for extradition,
- grounds for the refusals in extradition,
- ensuring human rights during the extradition process, and
- due process of law in extradition proceedings.
It is worth considering each of these elements further.
«The formation of the legal basis for extradition, on the one hand,

contributed to a significant deepening of cooperation between states in matters of
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stopping crimes that encroach on the international and national legal order,
ensuring the inevitability of responsibility and punishment of criminals, and on the
other hand, it ensured the formation of agreed rules and principles regulating
extradition (specialization, double criminality, etc.) and which guarantee the rights
of the individual in connection with extradition» [4, p. 136].

«The legal basis of extradition, which regulates providing legal assistance
between states, includes international and national legislation, namely,
international multilateral and bilateral extradition treaties» [137], «international
multilateral and bilateral agreements on mutual legal assistance in criminal
matters» [138], «international agreements on combating certain types of crimesy,
[102], [273], [104], [58, p. 145], [5, p. 132], [53, p. 131]. In the absence of a treaty,
most states do not consider extradition to be a mandatory obligation. However,
even if there is a treaty between the requesting and requested state, the requested
state has a certain degree of discretion in this matter, since it uses the right to
refuse extradition if there are appropriate grounds. It should be also noted that
decisions of the international and regional courts and national judicial bodies play
an essential role in solving extradition issues.

Reflecting on the legal nature of extradition, I. Shearer noted that «the fathers
of international law did not dispute the efficacy of the practice of extradition but
differed as to whether a legal or merely a moral obligation to surrender criminals
existed. H. Grotius took the former view and held that the State of refuge should
either punish the criminal itself or hand him back to the State seeking his return;
according to H. Grotius, therefore, the strict legal basis was not so much a duty to
deliver up the fugitive criminal as a disjunctive duty to punish, either by
prosecuting in the asylum State or by surrendering him to be tried in the State
where the crime was committed. E. Vattel appeared to consider extradition a clear
legal duty, at least in the case of serious crimes and between states on terms of
amity. These views were supported broadly by J. Heineccius, J. Burlamaqui,
T. Rutherford, P. Schmelzing and Chancellor Kent» [249, p. 23-24], [28, 176].

«On the other hand, respectable proponents of the opposing viewpoint were
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not lacking. Samuel vonPufendorf regarded extradition as a matter of imperfect
obligation only, which was required to be confirmed and regulated by special
compact in order to secure the force of international law. In this view he was
joined by Voet, Martens, Kliiber, Leyser, Kluit, Saalfeld, Schmaltz, Mittermaier
and Heffter» [249, p. 24]. According to 1. Shearer, «the practice of States has
overhelmingly reflected the latter point of view. The general practice of States
confirms the observation that extradition is not looked upon as an absolute
international duty, and that if a State wishes to ensure that it secures the return of
its own criminals it must enter into treaties with other States» [249, p. 25].

«The Supreme Court of the United States definitely laid down in 1840 that no
obligation to extradite existed apart from that imposed by treaty. The same attitude
has been taken by the British courts. In 1815 the law officers advised that without
statutory warrant no person might be surrendered to a foreign State. Since that time
British practice has fairly consistently maintained that no power to extradite
existed apart from statute at all events the Extradition. The practice of the civil law
countries has demonstrated a greater willingness to grant extradition in the absence
of treaties but in a few instances has the view been espoused that extradition in
such circumstances was based on anything more than mere politeness» [249, p. 24-
26].

«In the Lockerbie Case (1992) eleven judges, both concurring and dissenting,
supported the proposition that as a matter of general or customary international
law, every state has the sovereign right not to extradite» [152, p. 212].

For instance, «the conventions that require compliance with the ‘Hague
formula’, although favouring the extradition process» [105], never impose an
obligation to extradite. «An obligation to extradite can only arise if the two states
involved are bound by an extradition treaty — recalled by the Convention —
imposing extradition. Only in this case does the requesting state have the right to
be granted the extradition, in accordance with the conditions set by the invoked
extradition treaty. However, it must be stressed that the obligation to extradite does

not arise because of the existence of the aut dedere aut judicare clause, but is a
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part of another treaty regime to which the cited convention refers. In such a
circumstance, the obligation to extradite imposed by the extradition treaty does not
find a further guarantee for its implementation in the convention that recalls it.
Indeed, the requested state remains free to opt for prosecution» [86, p. 250].

Likewise, general international law contains no limitations on the State’s
freedom to extradite, except for «those fundamental human rights that can be
considered as part of jus cogens. Whether, beyond that bar, extradition is
admissible in the absence of a treaty is decided solely under domestic law. While
the common law countries are prevented from extraditing in the absence of a
treaty, most civil law countries do grant extradition without treaty on the basis of
reciprocity and according to the rules of their national extradition acts» [136, p.
329].

«The conventions differ in the mechanisms they establish to provide a legal
basis for extradition of the relevant offences. A number of conventions establish a
system by which the relevant offence shall be deemed to be included as an
extraditable offence in any existing extradition treaty between states parties, and
states undertake to include the offence as an extraditable offence in every future
extradition treaty to be concluded among them» [262]. «They also provide that
states parties that make extradition conditional on the existence of a treaty may
consider the relevant convention as the legal basis of extradition and states parties
that do not make extradition conditional on the existence of a treaty shall recognize
the offence as an extraditable offence between themselves. It follows that these
conventions do not contain an obligation to extradite, but they operate a renvoi to
extradition treaties, which would provide the legal basis for extradition, but may
also provide by themselves, in certain circumstances, such legal basis» [262], [283,
p. 10].

The ILC found that «various conventions differed regarding the obligation to
extradite and the option to extradite. Moreover, the common Articles 49, 50, 129
and 146 of the 1949 Geneva conventions clearly illustrate the obligation (each state

party shall bring persons — regardless of their nationality — alleged to have
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committed, or have ordered to be committed, grave breaches to those conventions,
regardless of their nationality, before its own courts) and the option (may also, if it
prefers hand such persons over for trial to another member state concerned). The
ILC final report emphasized that the problems caused by the fact that the option
between prosecuting or extraditing not carrying the same weight, needed to be
clarified as state responsibility could become an issue. This was because all
member states to a convention have a legal interest in invoking the international
responsibility of another member state for being in breach of its obligation to
extradite or prosecute» [76, p. 209].

Consider, for example, obligation to extradite individuals suspected of
committing crimes against humanity. There is some uncertainty regarding the
existence under international law of a general obligation to extradite individuals
suspected of committing crimes against humanity. «The 1968 Convention on the
non-applicability of statutory limitations calls upon States parties to take steps with
a view to making possible extradition for the crime without expressly providing for
an obligation to extradite» [201, p. 92]. Article III of the Convention states: «The
States Parties to the present Convention undertake to adopt all necessary domestic
measures, legislative or otherwise, with a view to making possible the extradition,
in accordance with international law, of the persons referred to in article II of this
Convention» [109].

«The International Conference on the Great Lakes Region Protocol for the
Prevention and the Punishment of the Crime of Genocide, War Crimes, and Crimes
Against Humanity and all forms of Discrimination of 29 November 2006» [222]
provides for the outline of a regional regime of extradition in relation to
international crimes. Article 14 (1) Legal Basis for Extradition states: «Crimes
within the field of application of this Protocol shall be extraditable. Member States
shall include these crimes in any extradition treaty applicable to them» [109].

«Beyond these instruments, no international treaty specifically addresses the
question of extradition in relation to crimes against humanity. Academic literature

is conflicting on the question of the customary status of an obligation to extradite
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individuals suspected of crimes against humanity» [201, p. 92].

Thus, customary international law still does not contain a general obligation
to extradite a person who is suspected of committing crimes against humanity. A
state’s failure to extradite such a person, however, may be interpreted as failure of
that state to fulfill its obligation to punish crimes against humanity.

«The framework of international co-operation in the suppression of crime
consists very largely of binding international commitments, whether of a bilateral
or a multilateral nature. The viability of these instruments is of the utmost
importance in extradition law and practice. Just as divergent rules and confusing
procedures resulting from such a large number of instruments have prompted a
number of international bodies at various times to canvass the possibility of
concluding a single convention or a model code of extradition, so too the need for
a common obligation to give extradition would be well served by a single
instrument having world-wide application. All such attempts, however, have so far
met with no success» [249, p. 23].

«Most of the conventions specify that extradition is subject to the conditions
provided by the law of the requested state, which means that the requested state has
the right to refuse extradition of an individual on the basis of the provisions of its
domestic legislation» [256, p. 11]. «The legal assistance is not provided if its
provision may harm the sovereignty or security of the state or contradicts the basic
principles of its legislation» [29, p. 118]. «The states therefore retain certain
discretion in the extradition process» [256, p. 11].

The grounds for refusal of an extradition request aimed at «justifying the
decision in the requested state include, among others, the following: the double
criminality rule; rule of speciality; non bis in idem (or prohibition of double
jeopardy); aut dedere aut judicare clause, non-extradition of nationals; protection
against political discrimination; amnesty or pardon to the requested person; the
application of life imprisonment» [41, p. 142-154].

The grounds for refusal of an extradition request «ensuring compliance with

due process of extradition and international legal guarantees of human rights
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include the following: if extradited persons face death penalty, ensuring their right
to life; protection from torture, cruel, inhuman or degrading treatment and
punishment; observance of guarantees of the rights and freedoms of persons during
arrest and detention for extradition» [56, p. 50-55], [57, p. 40-46], [30, p. 15].

«Issues of guaranteeing human rights in criminal proceedings deserve special
attention» [15, p. 12]. «International standards of the functioning of criminal
justice, aimed at achieving the dual goal of the criminal process: punishment of the
guilty and protection of human rights. At the same time, human rights standards
dominate the overall set of procedural standards for the functioning of justice» [32,
p. 3]. International human rights standards must be rigorously enforced to combat
impunity, and the accountability process is not compromised by whether a person
has committed the alleged crime or not. As a result of implementing the aut dedere
aut judicare principle, human rights guaranteed at the international and national
levels should not be violated.

«The principle of respect for fundamental human rights and freedoms as a
basic principle of international law is gaining more and more importance in
connection with the general recognition that one of the main functions of the state
is to ensure compliance with human rights, including as the foundation of
international relations» [25, p. 613].Thus, the principle aut dedere aut judicare, on
the one hand, contributes to the struggle of the international community against
international crime, on the other hand, serves humanitarian purposes to ensure
fundamental human rights.

«The right to due process of law in the system of international legal protection
of human rights during extradition can be defined as the principle according to
which a person involved in the extradition process has the right to full compliance
with all established international legal standards of human rights» [44, p. 186]. «To
protect the rights of a person subject to extradition, it is necessary to ensure the
legality of the application of detention and arrest; compliance with the terms of
detention and keeping a person in custody; the possibility to appeal against

unjustified detention, detention, detention periods; compensation for damage
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caused by illegal arrest, detention. The habeas corpus procedure in the institution
of extradition gives anyone deprived of liberty as a result of arrest or detention for
the purpose of extradition the right to initiate proceedings in which the court
without delay determines the legality of the detention and decides on release if the
detention is unlawful» [44, p. 186].

«The right of a person involved in the extradition procedure to «a fair trial» is
a complex set of principles and rules that are implemented by ensuring those rights
and obligations that are part of its content and are provided for by international
legal acts and norms of domestic legislation. One of the effective tools for the
protection of human rights in the institution of extradition is the possibility of
refusing extradition, if the person was convicted in absentia in the requesting state,
did not have sufficient opportunity to provide defense and will not have the
opportunity to conduct a retrial in his presence, as this is contrary to concepts of a
fair trialy [44, p. 187], [52, p. 287].

«Some conventions include specific provisions relating to the extradition
process. For example, the Geneva Conventions specify that the option of
extradition to another state is subject to the condition that that state ‘has made out a
prima facie case» [94], [95], [96], [97]. Many conventions specify that the offences
shall be treated, for the purpose of extradition between states parties, as if they had
been committed not only in the place in which they occurred but also in the
territories of the states required to establish their jurisdiction in accordance with
such conventions» [262]. The Geneva Conventions regime and the 1996 Draft
Code recommend that particular consideration should be given to the request of the
state in whose territory the alleged offence has occurred» [130], [283, p. 11].

«The fact that states have reserved the right not to extradite in certain
circumstances i1s a major obstacle to any construction of an obligation to
extradite.Since some states do not permit extradition of their nationals, or of
persons suspected of political crimes, the Torture Convention includes the
obligation to prosecute as a fallback option» [79, p.16]. «Moreover, certain states

may not allow for the extradition of persons in the absence of an extradition treaty.
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Also Article 8(2) of the Torture Convention may speak against such an obligation,
as it provides that ‘If a State Party which makes extradition conditional on the
existence of a treaty receives a request for extradition from another State Party
with which it has no extradition treaty, it may consider this Convention as the legal
basis for extradition in respect of such offences (emphasis added).’ It also provides
that Extradition shall be subject to the other conditions provided by the law of the
requested State. In this light, it can be concluded that Article 8 ‘did not make

extradition itself mandatory or automaticy» [206, p. 511].

2.5.  The relationship between the obligation to prosecute and the

obligation to extradite

One of the most sensitive issues to be addressed in determining the function
of the aut dedere aut judicare clause is «to ascertain the amount of freedom that a
contracting state has in implementing the two options: does it have full freedom to
choose or is the choice of the state influenced to prioritize one of the options?» [86,
p. 246], [192, p. 160-161].

«Conventions that contain an aut dedere aut judicare clause, although they
require contracting states to contribute to the fight against impunity, do not always
provide a clear legal framework within which states must operate» [86, p. 259].
«Provisions containing the obligation to extradite or prosecute in multilateral
conventions vary considerably in their formulation, content and scope. This is
particularly so in terms of the conditions imposed on States with respect to
extradition and prosecution and the relationship between these two courses of
action» [176]. Thus, «the relationship between the obligation to prosecute and the
obligation to extradite, and thus the contents and meaning of the aut dedere aut
Jjudicare principle, differs between treaties» [206, p. 504].

It should be noted that «the difference between the conventions is based on
the specificity of the crimes and the appropriateness of the forum to prosecute and

try alleged offenders. When a crime is of concern to the international community
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as a whole, the custodial state appears to have the freedom to choose between
extradition and prosecution. Conversely, where the interests to be protected do not
exceed those of the state, it seems reasonable to give priority to extradition to the
more interested state rather than to prosecution in the custodial state» [256, p.7].

M. Cherif Bassiouni drew attention to the fact that «there is also much
question as to whether the duty to prosecute or extradite is in the disjunctive or in
the conjunctive, which of the two has priority over the other and under what
circumstances, and, finally, whether implicit conditions of effectiveness and
fairness exist with respect to the duty to prosecute and with respect to extradition
leading to prosecution» [81, p. 66]. According to G. Gilbert, regardless, of the
precise scope of the duty, a much more important question is to determine how to
apply the duty. Is it co-existent or disjunctive? If it is disjunctive, then the primary
response must be to extradite and, where that is not carried out, only then would
the supplementary duty to prosecute arise. As Gilbert noted that «disjunctive
approach would seem to be the approach envisaged in relation to the United
Nations multilateral conventions. There is still a preference for the crime to be

dealt with where it occurred» [151, p. 294].

2.5.1. Priority of extradition

«In a number of conventions, the ‘Primo dedere secundo judicare’ model has
been fixed» [86, p. 252]. «This construction of the relationship between the
obligation to prosecute and the obligation to extradite is to give priority to
extradition. According to this variant, prosecution is only an obligation if an
extradition request has previously been denied» [256, p. 1111], [206, p. 505], [283,
p. 7]. «This model requires that two obligations be addressed to the contracting
states, although such obligations are not alternatives» [86, p. 252]. «Treaties that
fall in this category usually apply to ordinary crimes with an international nexusy
[256, p. 1111], [206, p. 505], [283, p. 7].

In general, «treaties of this category are modelled on the basis of the
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International Convention for the Suppression of Counterfeiting Currency of 1929»
[168]. Article 9 of the above-mentioned Convention provides: «Foreigners who
have committed abroad any offence referred to in Article 3, and who are in the
territory of a country whose internal legislation recognizes as a general rule the
principle of the prosecution of offences committed abroad, should be punishable in
the same way as if the offence had been committed in the territory of that country.
The obligation to take proceedings is subject to the condition that extradition has
been requested and that the country to which application is made cannot hand over
the person accused for some reason which has no connection with the offence»
[168].

«Treaties with similar provisions include the following conventions:
Convention for the Suppression of the Illicit Traffic in Dangerous Drugs» (1936)
[101], «Convention for the Prevention and Punishment of Terrorism (1937)» [100],
«Convention for the Suppression of the Traffic in Persons and of the Exploitation
of the Prostitution of Others 1950» [102], «Single Convention on Narcotic Drugs
(1961)» [250], «Convention on Psychotropic Substances (1971)» [108], [206, p.
505] and «Second Protocol to the Hague Convention of 1954 for the Protection of
Cultural Property in the event of armed conflict (1999)» [245].

«The ‘Primo dedere secundo judicare’ model has received broad consent,
particularly in the context of regional organizations, where its success seems to be
related to common legal traditions between the member states» [86, p. 253]. For
example, this model is reflected in the following conventions adopted within the
Council of Europe: «European Convention on the Suppression of Terrorism
(1977)» [139]; «Convention on Cybercrime (2001)» [107].

«The following conventions have been adopted on the African continent,
which contain an aut dedere aut judicare clause and strengthen the priority of
extradition: OAU Convention for the Elimination of Mercenarism in Africa
(1977)» [209]; «OAU Convention on the Prevention and Combating of Terrorism
(1999)» [210]; «SADC Protocol Against Corruption (2001)» [242]; «AU

Convention on Preventing and Combating Corruption (2003)» [72].
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«The model under consideration is characterized by two aspects. First, it does
not oblige states to create jurisdiction over persons committing these crimes.
Second, even if national law of the custodial state has established jurisdiction, the
obligation to initiate proceedings is only triggered by a request for extradition, and
the custodial state cannot extradite the person ‘for some reason which has no
connection with the offence’. Although this model does recognize to some extent a
shared responsibility, — in that both states may prosecute — the entitlements are not
of equal weight. Extradition, not prosecution, is the primary instrument through
which objectives of the treaties are to be achieved» [206, p. 505].

A. Caligiuri singles out the following characteristic features of such approach
to the relationship between the two options in aut dedere aut judicare clause: «the
facilitation of extradition procedures, narrowing the grounds on which extradition
may be refused. For example, some texts provide that contracting states should not
consider treaty crimes as political offences; a state is not obliged to prosecute an
alleged offender who is located in its territory if it has not received a request for
extradition. The obligation to prosecute the person in custody would arise from the
required state only if the latter refuses extradition» [86, p. 253].

«In the Martinez de Peron case, the National Court of Spain (Audiencia
Nacional), while rejecting an extradition request made by Argentina against an
alleged perpetrator of imprisonment, enforced disappearances and torture in the
period between 1 July 1974 and 24 March 1976, stated the if an extradition is not
granted, Spain was obliged to submit the case to its own competent authorities for
the purpose of prosecution» [263, p. 28].

The formulation of this model is supported by the preparatory travaux of the
conventions, according to which the state loci delicti commissi is primarily
concerned with bringing the offender to justice, whereas the state in which the
alleged offender has found refuge has a secondary interest in prosecuting.As a
practical matter, the drafters of these conventions appreciated the fact that state loci
delicti commissi could conduct investigations and collect evidence more easily,

ensuring a more effective fight against impunity. Thus, «these conventions create a
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solidarity system that does not rely on the idea that treaty crime in itself poses a
threat to peaceful coexistence of the contracting states.Rather, it is a phenomenon
in which states decide to cooperate closely in criminal matters in order to achieve
greater integration between their legal systems as members of the same regional
organization» [86, p. 253].

It should be noted that conventions that give priority to extradition, «also
provide that prosecution arises only if the alleged offender has the nationality of
the requested state or if this state is competent to try the alleged offender. The
mechanism for the punishment of offenders is based on the idea that the state in
whose territory the crime was committed will request extradition of the offender
who has fled to another country and that extradition would, in principle, be
granted. A state, however, may be unable to extradite in some cases, for example,
if the offender is its own national, and the obligation to prosecute is thus provided
as an alternative» [262], [283, p. 7].

Thus, in the model that favors extradition over prosecution, a person may only
be prosecuted if the state refuses to extradite the individual. This construction
confirms the position that the state should first decide whether extradition is

possible.

2.5.2. Priority of prosecution

In this model the obligation to prosecute has priority, and the obligation to
extradite can be regarded only as an option.

A number of international treaties impose obligations to prosecute whenever
an alleged offender is on the territory of a state: «the obligation arises as soon as
that presence is discovered, regardless of any request for extradition. It is only
when such a request is made that the alternative course of action — extradition —
becomes available to the state. The emphasis is on the prosecution of the alleged
offender: extradition is available to facilitate the prosecution in the most

appropriate forum.
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Thus, the Geneva Conventions (and Additional Protocol I) require that states
must prosecute alleged offenders, regardless of their nationality, but may also, if
they prefer, hand them over for trial to another state party concerned» [94], [95],
[96], [97].

Thus, «the four Geneva Conventions of 1949y [94], [95], [96], [97] provide
the following.

«EBach High Contracting Party shall be under the obligation to search for
persons alleged to have committed, or to have ordered to be committed, such grave
breaches, and shall bring such persons, regardless of their nationality, before its
own courts. It may also, if it prefers, and in accordance with the provisions of its
own legislation, hand such persons over for trial to another High Contracting Party
concerned, provided such High Contracting party has made out a prima facie case.
A. Nollkaemper noted that this type of provision has not been replicated in later
treaties» [262], [206, p. 507].

«The Article 9 of the 1996 Draft Code does not give priority to either course
of action but gives the custodial state discretion to decide whether to transfer the
individual to another jurisdiction for trial in response to a request received for
extradition or to try the alleged offender in its national courts» [130]. «The
obligation to prosecute, however, arises independently from any request for
extradition» [283, p. 6].

«This model contains a clearer priority for prosecution compared to
extradition. States may decide not to prosecute, and extradite persons to another
state. But there is no obligation to extradite, even if a state for any reason would
not prosecute. There thus is no question of an alternative obligation — there is only
an obligation to prosecute with an option to release oneself from the obligation by
extradition. This construction appears to be justified by the idea that, given the
nature of the prohibited conduct with respect to which the obligation to extradite or
prosecute 1s imposed, all states have an equal interest in prosecution. It is therefore
said that the formula prosequi vel dedere seems to be more suitable than aut

dedere aut judicare: this ‘reflects that states bound by this obligation have a free
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choice between prosecution and extradition, while emphasis is put on prosecution.
Extradition appears only as a means at the disposal of the custodial state for
complying with its obligation to prosecute» [256, p. 1113-1114], [206, p. 507].

M. Zgonec-RozZej and J. Foakes draw attention to the fact that «the terms of
the provisions embodying the obligation to extradite or prosecute modelled on the
so-called ‘Hague formula’, which was developed in the Convention for the
Suppression of Unlawful Seizure of Aircraft (the 1970 Hague Convention), are less
clear. This formula combines the options of extradition and prosecution by
providing that the state party in the territory of which the alleged offender is found
is obliged to submit the case to its competent authorities for the purpose of
prosecution if it does not extradite the alleged offender» [105]. «This formula
requires states parties to assert jurisdiction over the prohibited conduct even in the
absence of any link between the state party and such conduct (universal
jurisdiction). The ambiguous clause ‘if it does not extradite him’ raises the
question whether the obligation to prosecute arises once a suspect is found or only
once the request for extradition is submitted and not granted» [283, p. 6].

«This question has been considered by the ICJ in the dispute between
Belgium and Senegal in the context of the Torture Convention, which incorporates
the Hague formula» [283, p. 6]. «In 2009, Belgium took Senegal to the ICJ,
alleging that it had failed to comply with its obligations under the UN Convention
on Torture to prosecute H. Habré for acts including crimes of torture and crimes
against humanity or to extradite him to Belgium to face trial there. The ICJ held
that under the Torture Convention the obligation to prosecute arises irrespective of
the existence of a prior request for the extradition of the suspect. The ICJ
explained: If the State in whose territory the suspect is present has received a
request for extradition in any of the cases envisaged in the provisions of the
Convention, it can relieve itself of its obligation to prosecute by acceding to that
request. It follows that the choice between extradition or submission for
prosecution, pursuant to the Convention, does not mean that the two alternatives

are to be given the same weight. Extradition is an option offered to the State by the
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Convention, whereas prosecution is an international obligation under the
Convention, the violation of which is a wrongful act engaging the responsibility of
the State» [226, p .456].

A. Caligiuri, referring to the above interpretation of the ICJ in Belgium v.
Senegal case, noted that «for a long time, there were some arguments that the two
options had equal weight, which would oblige the forum state to comply with two
specific obligations defined at treaty level» [86, p. 249]. However, «although
judicare and dedere are designed as two alternatives which both support the
purpose of the conventions, which is the fight against impunity, as is apparent from
their travaux preparatoires, the state in whose territory the alleged offender is
present has a unique obligation, the obligation to prosecute» [226, p. 456].

K. Gallant pointed out that «it is not clear how many true cases of aut
Jjudicare jurisdiction are prosecuted pursuant to treaty obligations by states which
have no connection to the suspected offender, victim, or crime other than the
presence of the suspected offender on the territory of the state, and the inability or
unwillingness to extradite to a state with a connection that would support a
traditional ground of jurisdiction. The International Committee of the Red Cross
study of Customary International Humanitarian Law contains a number of cases in
which war crimes and crimes against humanity have been prosecuted by states
other than the territorial state or the state of defendant’s nationality. In most of
these cases, it is not clear from the reports if extradition was ever offered to or
requested by the states with territorial or nationality jurisdiction. Many of the cases
are post-World War II cases. At the time of the acts during World War II (at the
time of the trials), there were no relevant treaties with extradite or prosecute
provisions» [183, p. 514].

«One case of true aut judicare jurisdiction was that of Mohammed Ali
Hamadei, convicted in a West German court of murder for participating in
hijacking a United States-registered TWA airliner and taking it to Lebanon, where
the hijackers killed a US military member on board the plane» [182, p. 515].

«M. Hamadei was arrested in West Germany, a state with no other relevant
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connection to the case. West Germany refused to extradite him to the United States
and chose to prosecute him pursuant to its domestic law and its obligation under
the aut dedere aut judicare provision of the 1970 Hague Convention for the
Suppression of Unlawful Seizure of Aircraft and then-effective United States-West
German Extradition Treaty» [271]. «The United States, West Germany, and
Lebanon were all parties to the Hague Convention when the killing occurred. M.
Hamadei was convicted and served nearly nineteen years of a life sentence. He was
paroled at the end of 2005, over the objection of the United States. In this case, at
least, no greater sentence was given than could have been given in the United
States, though German courts do not always follow this rule in subsidiary universal
jurisdiction cases» [183, p. 115].

«If the content of the aut dedere aut judicare clause is examined in view of
the system of the international responsibility of states, according to the
International Court of Justice, the forum state is held internationally liable for the
violation of the clause only because it has not complied with the obligation of
prosecution. In other words, the clause does not express two alternative
obligations, but two alternative options. In this system, the option to extradite
appears as a cause of exemption from international responsibility for failure to

implement the international obligation to prosecute» [86, p. 249].

2.5.3. Alternative obligations

According to the next approach, «on the one hand, states are under certain
conditions obliged to establish jurisdiction. On the other hand, prosecution and
extradition are equal obligations. The obligation of a custodial state is not
contingent on a prior request for extradition» [206, p. 505], [262].

There is a pure and simple ‘aut dedere aut judicare model’, which states that
the state of the forum deprehensionis has complete freedom of choice to meet one
of the two options: prosecute or extradite the alleged offender found in its territory.

The state fulfils its convention commitments if it acts in one way or another,
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without elaborating the reasons that prompted it to make a particular choice. «The
state, by reason of the absolute freedom it has in implementing one of the two
options, 1s supposed to be oriented to select the solution most compatible with its
national legal system. However, this model only works on the assumption that
bilateral relations exist between states. In particular, if the forum state does not
receive any request for extradition, it cannot make a choice between the two
options. In this hypothesis that state is a subject to the obligation to judicare, which
will be exercised on the basis of the jurisdictional criteria listed in or allowed by
the convention of reference. This obligation to prosecute arises as soon as the
presence of the alleged offender in the territory of the state concerned is
ascertained. The first formulation of this model has occurred with The Hague
Convention for the Suppression of Unlawful Seizure of Aircraft (1970)» [105],
[86, p. 247].

«This clause — known as the Hague formula — is unanimously acknowledged
as the model for most contemporary multilateral conventions for the suppression of
specific offences such as terrorist offences (Convention for the Suppression of
Unlawful Acts against the Safety of Civil Aviation (1971)» [103, p. 974],
«Convention on the Prevention and Punishment of Crimes Against Internationally
Protected Persons, Including Diplomatic Agents (1973)» [111, p. 167],
«International Convention against the Taking of Hostages (1979)» [165, p. 206],
«Convention on the Physical Protection of Nuclear Material (1979)» [110],
«SAARC Regional Convention on Suppression of Terrorism (1987)» [240],
«Convention for the Suppression of Unlawful Acts against the Safety of Maritime
Navigation (1988)» [104], «Convention on the Safety of United Nations and
Associated Personnel (1994)» [113], «International Convention for the
Suppression of Terrorist Bombings (1997)» [169], «International Convention for
the Suppression of the Financing of Terrorism (1999)» [170], «International
Convention for the Suppression of Acts of Nuclear Terrorism (2005)» [167],
«ASEAN Convention on Counter-Terrorism (2007)» [71], «Convention for the

Suppression of Unlawful Acts against the International Civil Aviation (2010))»
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[114]; «torture (Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (1984)» [98], «Inter-American Convention to
Prevent and Punish Torture (1985) [161]; forced disappearance of persons (Inter-
American Convention on Forced Disappearance of Persons (1994)» [160], and
«mercenarism (International Convention against the Recruitment, Use, Financing
and Training of Mercenaries (1989)» [164]. «The wording of the provision
suggests a clear alternative for the state in whose territory the alleged offender is
present» [86, p. 248].

«Under such treaties, states are to take measures to establish its jurisdiction
over the offence in case of a link of territoriality or nationality. A State in which an
alleged offender is present likewise shall establish jurisdiction over the offence if it
does not extradite to any of the states with a link based on territoriality or
nationality» [262]. «If a custodial state does not extradite, it has to act itself and
submit the case to its competent authorities for the purpose of prosecution» [206,
p. 506].

«The explanation of the difference with the approach of the priority of
extradition lies in the different nature of the crimes covered by these treaties» [256,
p. 1111, 1112], [206, p. 506] which are supposed to be more serious crimes. «The
significance attached to actual prosecution means that, on the one hand, states have
an affirmative obligation to establish jurisdiction» [70] and that, «on the other
hand, the prosecution should not be made dependent on a decision of a state to
request extradition» [135, p. 626]. «In this respect, it can be said that this
construction provides for alternative obligations to extradite or prosecute» [256, p.
1089, 1111], [206, p. 506].

The Commission recommended «that States consider the Hague formula in
undertaking to close any gaps in the existing conventional regime» [247]. «Special
Rapporteur Z. Galicki in his preliminary report» [173] «raised the possibility to
fulfill both parts of the obligation to extradite or prosecute, for example, by
prosecuting, trying and sentencing an offender and then extraditing or surrendering

the offender to another State for the purpose of enforcing the judgment» [174].
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A. Nollkaemper noted that «it is somewhat unclear whether treaties in this
category indeed reject a primary entitlement of the territorial state, however.
M. Cherif Bassiouni and Wise infer from the travaux preparatoires of the 1970
Hague Convention that the obligation to prosecute was meant as a residual
obligation, that was necessary because an absolute obligation to extradite could not
be realized in this Convention, since that would require the extradition of nationals
and also foreclose the possibility of political asylum in cases in which it might be
thought appropriate. The obligation to prosecute when extradition is refused was a
fall-back option» [79, p. 16], [206, p. 506]. «Arguably, outside these narrow
situations, the state requesting extradition would retain a primary position. The text
of the Torture Convention is not clear on this point and appears to support
alternative obligations. A. Nollkaemper noted that the open question is whether the
custodial state is obliged to extradite if it cannot itself prosecute» [206, p. 506-
507].

«According to A. Nollkaemper, even if the custodial state’s obligation to
prosecute has priority, this does not say anything on the legal obligations of that
state if it does not prosecute» [206, p. 510].

«An affirmative answer to the question whether a custodial state is or should
be obligated to extradite if it does not itself prosecute can be reached when we read
the relationship between the two alternatives in the light of the aim of the
Convention: to ensure that crimes of torture do not go unpunished. The Committee
against Torture found that The alternative [of extradition] available to the State
party under article 7 of the Convention exists only when a request for extradition
has been made and puts the State party in the position of having to choose between
(a) proceeding with extradition or (b) submitting the case to its own judicial
authorities for the institution of criminal proceedings, the objective of the provision
being to prevent any act of torture from going unpunished» [91], [206, p. 510].

«A. Boulesbaa argues that ‘the fact that no prosecution ensues does not
automatically mean that a duty to extradite arises, provided the State has made a

bona fide submission of the case to the authorities who have, in the end, decided
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not to prosecute» [61, p. 207]. «One may infer that when no such bone fide
submission is made, a duty to extradite may arise» [91], [206, p. 510].

From the point of view of G. Gilbert, «if trial in the requested State is to be a
full alternative to extradition, then, on present law, a new United Nations
multilateral convention will have to provide for universal jurisdiction expressly — a
co-existent analysis of the duty to extradite or prosecute does not exist in practice,
so international legislation is needed. Terrorism per se is not a universal crime as
yet, the multilateral and regional conventions merely outlaw aspects of terrorism.
Otherwise, there would be no need to include a universal jurisdiction clause in
each new convention; those clauses are not declaratory of some principle of
customary international law that holds that politically or ideologically motivated
offenders are subject to prosecution in whichever State they are apprehended.
However, on a purely quid pro quo basis, if extradition is to be refused to the State
of dispute in a case involving a politically or ideologically motivated offender,
then trial ought to take place in the requested State. To the extent that the fugitive
has ‘chosen’ the requested State, he has voluntarily submitted himself to its
jurisdiction, rather than that of the State of the dispute» [151, p. 296]. «Without
such a convention, which would have to receive wide international support, there
can be no progress beyond what already exists; that is, the possibility of trial in the
requested State only as a last resort in a limited number of specified cases. To go
beyond that minimal understanding of aut dedere, aut judicare, there would need
to be a new, widely accepted convention, concluded under the auspices of the
United Nations» [151, p. 297-298].

It can be concluded that as part of the fight against fugitives, extradition
remains a common tool. At the same time, the obligation to prosecute those who
are refused extradition increases the effectiveness of international law in
combating crime. The model of alternative obligations is enshrines at the 1970
Hague Convention for the suppression of Unlawful Seizure of Aircraft and has

been used in a number of treaties.
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2.6.  Option of surrender to international criminal tribunal or a hybrid

tribunal («third alternativey)

«The International Law Commission, analyzing various aspects of the
obligation to extradite or prosecute (aut dedere aut judicare), presented the
concept of the «third option» («triple alternative»), considering a possibility of
parallel jurisdictional competence to be exercised not only by interested States, but
also by international criminal courts» [232], [173, p. 315], [115] or «a competent
court whose jurisdiction the State concerned has recognized» [172], [232].

This aut dedere aut judicare model allows States Parties to transfer an alleged
offender to a competent international (hybrid) criminal court or tribunal (without
resorting to extradition or prosecution). Such a scenario of interaction between the
state on the territory of which the alleged offender is located and the relevant body
of international criminal justice will ensure the achievement of the main function
of the principle of aut dedere aut judicare - the fight against impunity for
committed international crimes. However, the above model regarding the aut
dedere aut judicare obligation raises a number of questions regarding its practical
application.

«The i1dea of satisfying the State party’s obligation by surrendering the
alleged offender to an international court or tribunal (sometimes referred to as a
«third alternative» or as part of the «triple alternative») has arisen in conjunction
with the establishment of the ICC and other international and special courts and
tribunals» [246].

«Although the world vowed after the Second World War never again to allow
atrocities to occur, they continue to be committed in many places around the world
and domestic prosecutions are far apart. Indeed, the international criminal
jurisdictions are an answer to the impunity that generally exists domestically»
[123, p. 54]. According to M. Buromenskiy, «international criminal law
jurisdiction was addedto national and extraterritorial jurisdiction because they did

not fully ensure the tasks of combating international organized crime» [54, p. 450].
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As Guy S. Goodwin-Gill pointed out, «prosecution of extraterritorial offences
may pose both practical and political difficulties. In such circumstances, the
custodial state may be able to satisfy its obligations by resort to an internationally
acceptable alternative, such as surrender of the person concerned to the jurisdiction
of a competent international tribunal» [152, p. 222].

«The phrase «international criminal tribunal» used in such a formulation is
intended to encompass not only the ICC, but also ad hoc international criminal
tribunals and special courts or tribunals that combine international and national
law. The phrase «whose jurisdiction it has recognized» would appear to be
unnecessary, although it implicitly acknowledges that not all States have accepted
the jurisdiction of the same international criminal tribunals and therefore that the
capacity to surrender to such tribunals will vary by State» [246].

«One of the earliest examples of such «third choice» is in the Convention for
the Creation of an International Criminal Court (1937)» [99]. «The Court was
intended to be established for the trial of persons accused of an offence dealt with
in the Convention for the Prevention and Punishment of Terrorism.In accordance
with the provisions of Article 2 of the first Convention, the persons accused could
be prosecuted either by a State before its own courts, or extradited to the State
entitled to demand extradition, or committed for trial to the ICC» [232], [275, p.
316]. Unfortunately, «the two conventions were never ratified, although their
conclusion was hailed as a significant step‘ouvrant des voies nouvelles au droit
punal international» [86, p. 254]. «In accordance with the Statute of the ICC of
1998, the possibility of choosing between two alternatives is provided in relation to
the person who committed the offense. The Statute gives a choice between
exercising jurisdiction over an offender by the State itself or having him
surrendered to the jurisdiction of the ICCy» [232], [275, p. 316].

«The triple option was expressly included in the 1996 Draft code of crimes
against the peace and security of mankind, adopted by the ILC, with respect to
other crimes under international law. The Draft Code sets out the aut dedere aut

judicare obligation in its Article 9, as follows: «Without prejudice to the
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jurisdiction of an international criminal court, the State Party in the territory of
which an individual alleged to have committed a crime set out in article 17
[genocide], 18 [crimes against humanity], 19 [crimes against United Nations and
associated personnel] or 20 [war crimes] is found shall extradite or prosecute that
individual» [130], [178, p. 10]. «An explanation of a third alternative is provided
in the ILC’s commentary to that article. In that case, a state would fulfill its
obligations under international law either by extraditing the alleged offender who
is found 1n its territory to another state, surrendering him or her to an international
criminal court or prosecuting that person before its own courts» [178, p. 10].

«The 2006 International Convention for the Protection of All Persons from
Enforced Disappearance» [166] explicitly states for three alternatives for states
[178, p. 10]. Article 11 reads as follows:

«The State Party in the territory under whose jurisdiction a person alleged to
have committed an offence of enforced disappearance is found shall, if it does not
extradite that person or surrender him or her to another State in accordance with its
international obligations or surrender him or her to an international criminal
tribunal whose jurisdiction it has recognized, submit the case to its competent
authorities for the purpose of prosecution» [166].

«The model with a ‘third option’ is accepted by the African Charter on
Democracy, Elections and Governance of 2007» [59]. «In the case of
unconstitutional changes of government, the Charter establishes, among other
things, a system of sanctions against individuals responsible for the commission of
such acts (Article 25). In particular, the Charter provides a legal framework that
allows to determine individual criminal responsibility. In fact, it is stated that
Contracting States ‘shall bring to justice the perpetrators of unconstitutional
changes of government or take necessary steps to effect their extradition’ (Article
25, para. 9), but also that ‘[pJerpetrators of unconstitutional change of government
may ... be tried before the competent court of the Union” (Article 25, para. 5)» [86,
p. 255-256].

«The Working Group on the Obligation to Extradite or Prosecute in its 2013
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report noted, that with the establishment of the International Criminal Court and
various ad hoc international criminal tribunals, there is now the possibility that a
State faced with an obligation to extradite or prosecute an accused person might
have recourse to a third alternative — that of surrendering the suspect to a
competent international criminal tribunal» [174], [124].

«In dissenting opinion in Belgium v. Senegal, Judge Xue opines» [226] «that
had Senegal surrendered the alleged offender to an international tribunal
constituted by the African Union to try him, they would not have breached their
obligation to prosecute under article 7 of the Convention against Torture, because
such a tribunal would have been created to fulfill the purpose of the Convention,
and this is not prohibited by the Convention itself or by State practice. Of course, if
«a different intention appears from the treaty or is otherwise established» so as not
to permit the surrender of an alleged offender to an international criminal tribunal,
such surrender would not discharge the obligation of the States parties to the treaty
to extradite or prosecute the person under their respective domestic legal systemsy»
[174], [234].

«A number of States have provided a third alternative when enacting
legislation implementing the Rome Statute of the ICC or other criminal law. In the
case of surrenders to the ICC, a duty for states parties to surrender persons is not
an alternative. Sometimes the enacted or draft legislation provide clearly for the
obligation to extradite or prosecute, while at other times the aut dedere aut
Jjudicare rule appears to be optional» [178, p. 17].

Below are a few examples to consider.

«Argentina ratified the Statute of the ICC in November 2000 and adopted an
Implementation Law in December 2006. The Law introduces into domestic
legislation the crimes falling under ICC jurisdiction by means of renvoi to the
Statute. In terms of cooperation with the ICC, the Law establishes mechanisms for
an open and efficient relationship with the Court in case of arrests and surrender of
persons, as well as requests for assistance and preliminary rulings» [63]. The Law

Implementing the Rome Statute contains a provision under the title «aut dedere aut



155

judicare principle», which provides as follows: «[w]hen a person suspected of
having committed a crime defined in this law is found in the territory of the
Republic or in any place under its jurisdiction and it does not extradite or surrender
him or her to the International Criminal Court, the Argentine Republic shall take
all measures as may be necessary to exercise its jurisdiction with regard to such an
offense» [178, p. 17]. «The triple alternative set out in this law is applicable to
genocide, crimes against humanity and war crimes, as defined by the law. The
Federal Criminal Procedural Code already encompassed a dual alternative as early
as 1885» [178, p. 18].

«Brazil ratified the Rome Statute the 20th of June 2002.0n the 23rd of
September, 2008, a draft implementation bill, including both complementarity and
cooperation provisions, was submitted to the Camara dos Deputados, the lower
house of the National Congress in Brazil. The Comissdo de Constitugdo e Justica e
de Cidadania (Constitutional, Justice and Citizenship Committee) approved the
text unanimously in 2009 but it has yet to pass the Plenary in the Lower House,
after which 1t will be discussed in the Senado Federal (Federal Senate). However,
somehow the implementation process lost its momentum, and to date there have
been no further reports on progress» [84].

«The Bill implementing the Rome Statute in Brazil provides that when a
foreigner suspected of genocide, crimes against humanity or war crimes 1s found in
its territory Brazilian law will apply, unless an extradition request by a state or a
surrender to the ICC is granted» [178, p. 18].

«Croatia signed the Rome Statute on 12 October 1998, and ratified on 21 May
2001» [121]. «The 2003 Law on the Application of the Statute of the International
Criminal Court and on the Prosecution of Criminal Acts against the International
Law on War and Humanitarian Law of Croatia includes a wording which may
imply the duty to try before Croatian national courts whenever a trial before the
ICC or any other foreign court is not taking place. Article 10(2) provides,
suggesting the triple option, that: «In addition to the crimes specified in the

foregoing paragraph, other crimes shall also be prosecuted in the Republic of
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Croatia, regardless of the place where they were committed or the nationality of
the suspect, if the suspect is arrested in or extradited to the Republic of Croatia and
the criminal procedure has not been conducted before the ICC or before a court of
another state, or if the respective suspect for one reason or another cannot be tried
before the ICC or a court of the state where the crime was committed, a court of
the state of the suspect’s residence or another competent court from which a fair
trial can be expected» [282].

«In France, the Projet de Loi implementing the Rome Statute, adopted by
Senate in June 2008, also contains a triple alternative regarding genocide, crimes
against humanity and war crimes» [178, p. 19].

«The Penal Code of Switzerland» [266] «may be a good example of the
evolution from the dual alternative, regarding those crimes punishment of which is
required in an international convention to which Switzerland is a party, towards the
triple alternative, as stated in a draft amendment to the Penal Code. The draft
amendment has been adopted by the Federal Council, with regard to genocide,
crimes against humanity and war crimes. The draft legislation, if enacted, will
establish the duty to try a suspect before national courts in those cases of crimes
committed abroad — regardless of the nationality of the alleged perpetrator or the
victim - when the suspect is found in Switzerland and is neither extradited to
another state nor surrendered to an international criminal court whose jurisdiction
Switzerland has recognized» [178, p. 20].

It should be noted that «in the silence of the conventions, the state in whose
territory the alleged offender is present, although it has full freedom to choose
between the three alternatives, could be bound by a very clear choice — to deliver
the alleged criminal to the international tribunal whose jurisdiction it has
recognized — if the Statute of this tribunal impose it. Be that as it may, under
contemporary international law, the forum state has a real choice between three
alternatives only when treaty crimes can be configured as war crimes, crimes
against humanity or genocide. This conclusion is deduced from the practice, which

shows that, to this day, the creation of international criminal tribunals has occurred
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only to repress international crimes» [86, p. 256].

Thus, if there is appropriate treaty provisions, the principle of aut dedere aut
judicare provides for the implementation of a third alternative (along with
extradition and prosecution before the state’s own courts), namely, the state in
whose territory the alleged offender is located may be able to satisfy its obligations
through the transfer such person to an international criminal court or tribunaly.

«Currently, such international conventions - the 2006 International
Convention for the Protection of All Persons from Enforced Disappearance, the
2007 African Charter on Democracy, Elections and Government» [270, p. 217],
«the Ljubljana — The Hague Convention on International Cooperation in the
Investigation and Prosecution of the Crime of Genocide, Crimes against Humanity,
War Crimes and other International Crimes, which was opened for signature in
January 2024 and signed on February 2024 in The Hague (Netherlands) - enshrine
a mechanism that allows states parties to choose between three options:
prosecution, extradition or transfer to an international criminal court. The 1996
Draft code of crimes against peace and security of mankind also enshrines the
«triple» choice model proposed by the International Law Commission» [35, p.
687-689].

It should be noted that the Ljubljana — The Hague Conventionis the first
major treaty in the field of international criminal law, adopted after the Rome
Statute, which harmonizes legal and jurisdictional issues of combating
international crimes and protecting the rights of victims. Continuing the ideology
of the Convention against Transnational Organized Crimeand the Convention
against Corruption, the Ljubljana — the Hague Convention reflects the main
narratives of international cooperation regarding the detention, arrest, extradition
and punishment of persons guilty of international crimes in accordance with UN
General Assembly Resolution 3074 (XXVIII)» [40, p. 8-9].

Thus, the activities of international criminal courts and tribunals have
significantly influenced and continue to influence the formation of international

criminal law and its institutions and principles (especially, the principle of aut
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dedere aut judicare) and contribute to changes in national criminal justice systems
in order to combat impunity and protect human rights. A state’s fulfillment of its
international legal obligations in accordance with the aut dedere aut judicare
principle and according to the suggested triple alternative model is defined by the
position of such a state concerning cooperation with the bodies of international
criminal justice and involves the implementation of appropriate changes to
domestic legislation.

One of the most difficult issues when applying the principle of aut dedere aut
judicare is the question of the priority between three possible alternatives:

extradition, prosecution or transfer to an international criminal court or tribunal.
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CHAPTER 3.
RELATIONSHIP BETWEEN THE OBLIGATION TO EXTRADITE
OR PROSECUTE AND OTHER PRINCIPLES

3.1. Universal jurisdiction and the obligation to extradite or prosecute

«Cooperation between states in the fight against international crimes involves,
among other things, solving the issue of the exercise of national criminal
jurisdiction, including universal jurisdiction, as well as the implementation of the
aut dedere aut judicare principle. The Working Group on the Obligation to
extradite or prosecute in its report of 2013 admitted that establishing jurisdiction is
«a logical prior step» to the implementation of the obligation to extradite or
prosecute an alleged offender present in the territory of a state. A duty to extradite
or prosecute would necessarily reflect the exercise of universal jurisdiction when
the crime was allegedly committed abroad without any connection to the forum
state» [174], [176].

Essentially, the extent of national criminal jurisdiction is within each state’s
sovereign power to determine as a product of state authority. Each state is
fundamentally free to establish the area of applicability and the scope of its own
criminal law. In doing so, states must abide by international obligations, which
function in two main ways. On the one hand, the expansion of national criminal
jurisdiction is restricted by international law.

«Under international law, the state may only extend its criminal jurisdiction to
matters with which it can show some connection, for example through the site of
the conduct in question, the nationality of the perpetrator or victim, or the protected
interest involved. On the other hand, it may be required to extend its national
criminal jurisdiction — for example, because of an international duty to prosecute»
[277, p. 60].

G. Werle pointed out, that «the specific international obligations attached to

national criminal jurisdiction may be more clearly defined in two steps. The first
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step is to determine the extent of national criminal jurisdiction for crimes under
international law. In the second step, it must be asked if an additional duty exists to
prosecute and punish international crimes. In this context, the admissibility of
alternative models in dealing with crimes under international law must be
determined» [277, p. 60].

«Special Rapporteur Z. Galicki of the International Law Commission on the
topic «The obligation to extradite or prosecute (aut dedere aut judicare)» saw it as
inevitable that when analyzing various aspects of the applicability of the obligation
to extradite or prosecute, it is important to consider the issue of the principle of
universality, which was enshrined in Article 7 of the Hague Convention of 1970
and later reflected in the Rome Statute of the International Criminal Court of
1998» [232], [173].

«In accordance with the principle of universality, any state is entitled to apply
its criminal law to crimes committed abroad, by foreigners, and against foreigners.
The principle of universality was first proclaimed in international customary law in
the 17th century in relation to piracy» [89, p. 308]. «The reason for such a
departure from the classical principles of territoriality and nationality was the need
for a joint fight against a certain type of crime that affected all states. Therefore,
universal jurisdiction was based on the general interest of all states. Each state
realized that by bringing a person suspected of piracy to court, it thereby protects
not only its own interests, but also the interests of other states» [24, p. 281].

«Exercising universal criminal jurisdiction is one of the possible legal means
to combat impunity although it is the most controversial applicability of criminal
jurisdiction» [127, p. 372].

As a rule, «together with the universal principle, the «aut dedere aut
judicare» principle applies, notes S. M. Vykhrist» [12, p. 13]. In M. Cherif
Bassiouni’s opinion, «universal jurisdiction complements aut dedere aut judicare
in that whenever a state does not extradite and proceeds to prosecute it may need to
rely on universality» [83, p. 97]. M. Cherif Bassiouni suggests that «in the era of

globalization, international compensation is necessary to combat crime, whether
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international crimes or domestic crime, and the only way by which this is
achievable 1is through the obligation to prosecute or extradite and where
appropriate to punish persons accused, charged or convicted of a criminal offense,
whether it be international or domestic. To implement such a policy requires the
closing of certain jurisdictional gaps consistent-with the preservation of the
international legal order and respect for and observance of international human
rights law. The closing of such gaps is through universal jurisdiction. Thus, one
way of reaching the recognition of universal jurisdiction is through the obligation
of aut dedere aut judicare. This does not, however, diminish the recognition of
universal jurisdiction as actio populares or any other legal or policy bases» [83, p.
150-151].

«It is important to consider that universal jurisdiction — quasi delicta juris
gentium — applies to a limited number of crimes for which any State, even absent a
personal or territorial link with the offence, is entitled to try the offender» [243, p.
48]. Crimes of this nature threaten the peace and security of mankind as a whole.
As M. Cherif Bassiouni pointed out, «certain crimes affect the interests of the
world community as a whole because they threaten the peace and security of
humankind and they shock the conscience of humanity» [81, p. 69].

«When particular acts become a concern of the world’s legal system, and
states adopt a multilateral treaty to define a specific activity as criminal, this act of
agreement forwards the notion that a particular offense is generally punishable, and
that the perpetrator has become, like the pirate, hostis humani generis. This
universal consensus lends credence to a state’s claim that it is prosecuting an
individual (or extraditing to a country that will prosecute) on the basis of inherent
jurisdiction. In this sense, «the courts of a particular nation act in the interest of the
international community or the respective treaty membership, as instruments of the
decentralized enforcement of international law» [279, p. 186], 135, p. 622].

According to G. Werle, «crimes under international law are directed against
the interests of the international community as a whole. It follows from this

universal nature of international crimes that the international community is
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empowered to prosecute and punish these crimes regardless of who committed
them or against whom they were committed. Every legal system may defend itself
with criminal sanctions against attacks on its elementary values» [277, p. 58].

G. Werle emphasizes that «it is not only the power to prosecute on the part of
the international community as a whole that arises from the nature of crimes under
international law and their direct affiliation with the international legal order.
Every country is allowed to prosecute criminals in all cases without restriction; it is
not important where the conduct in question took place, who the victims were, or
whether any other link with the prosecuting state can be established. The authority
to punish derives here from the crime itself (criminal jurisdiction is based solely on
the nature of the crime). The effects of acts directed against the most important
interests of the community of nations are not limited to the domestic realm of the
state where the crime was committed. International crimes are not domestic
matters. As regards the prosecution of international crimes, the limits international
law sets on the expansion of national criminal jurisdiction, particularly the
prohibition on interference, are not affected. Thus, the principle of universal
jurisdiction applies to crime under international law» [277, p. 59].

G. Werle rightly notes that «the range of crimes that may be prosecuted under
universal jurisdiction extends beyond crimes under international law. For example,
worldwide authority has long been recognized under customary law to punish
piracy and slave trade. Universal jurisdiction also applies to torture. In other
words, universal jurisdiction applies to all crimes under international law, but not
all crimes to which univeral jurisdiction applies are crimes under international
law» [277, p. 59].

M. Cherif Bassiouni drew attention to the issue of the application of
universal jurisdiction over crimes of jus cogens. Bassiouni pointed out «that, «jus
cogens crimes require the application of universal jurisdiction when other means of
carrying out the obligations deriving from aut dedere aut judicare have proven
ineffective». In fact, it could be argued that the establishment of international

investigative and judicial organs since World War II, such as: the International
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Military Tribunal, The International Military Tribunal for the Far East, the
International Criminal Tribunal for the former Yugoslavia, the International
Criminal Tribunal for Rwanda and the International Criminal Courtembody the
very essence of aut dedere aut judicare with respect fo jus cogens crimes» [83, p.
149].

«The legal literature discloses that the following international crimes are jus
cogens: aggression, genocide, crimes against humanity, war crimes, piracy, slavery
and slave-related practices, and torture. Sufficient legal basis exists to reach the
conclusion that all these crimes are part of jus cogens. This legal basis consists of
the following: (1) international pronouncements, or what can be called
international opinio juris, reflecting the recognition that these crimes are deemed
part of general customary law; (2) language in preambles or other provisions of
treaties applicable to these crimes which indicates these crimes’ higher status in
international law; (3) the large number of states which have ratified treaties related
to these crimes; and (4) the ad hoc international investigations and prosecutions of
perpetrators of these crimes» [81, p. 68].

«One of the important issues that deserve attention in the context of the topic
under consideration is the question of the existence of an international obligation to
prosecute an international crime. According to G. Werle, international law not only
allows the international community and the states to prosecute international crimes
through universal jurisdiction, but even obligates them to do so under certain
circumstances. Customary international law today recognizes that the state in
which a crime under international law is committed has a duty to prosecute. This
duty also exists under treaty law for genocide and war crimes in international
armed conflicts» [277, p. 61-62].

«The Preamble to the ICC Statute stipulates that ‘the most serious crimes of
concern to the international community as a whole must not go unpunished and
that their effective prosecution must be ensured by taking measures at the national
level and by enhancing international cooperation. The States Parties to the Statute,

determined to put an end to impunity for the perpetrators of these crimes and thus
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to contribute to the prevention of such crimes. It is the duty of every State to
exercise its criminal jurisdiction over those responsible for international crimes»
[239].

«Convention on the Prevention and Punishment of the Crime of Genocide
1948» [112] in Article IV establishes: «Persons committing genocide... shall be
punished, whether they are constitutionally responsible rulers, public officials or
private individuals». Article V states: «The Contracting Parties undertake to enact,
in accordance with their respective Constitutions, the necessary legislation to give
effect to the provisions of the present Convention, and, in particular, to provide
effective penalties for persons guilty of genocide...» [112].

«Geneva Convention (III) relative to the Treatment of Prisoners of War in
Article 129 — Penal sanctions establishes The High Contracting Parties undertake
to enact any legislation necessary to provide effective penal sanctions for persons
committing, or ordering to be committed, any of the grave breaches of the present
Convention defined in the following Article» [96]:

«EBach High Contracting Party shall be under the obligation to search for
persons alleged to have committed, or to have ordered to be committed, such grave
breaches, and shall bring such persons, regardless of their nationality, before its
own courts. It may also, if it prefers, and in accordance with the provisions of its
own legislation, hand such persons over for trial to another High Contracting Party
concerned, provided such High Contracting Party has made out a prima facie
case...» [96].

«The Geneva Conventions provide a salient example of the expanded nature
of universal jurisdiction, in the sense that all signatories to the Conventions are
implicated in the prosecution or extradition of a perpetrator of specific
international crimes. If a state does not wish to prosecute the alleged offender, then
the Conventions leave open the option of extraditing the individual to a state that
will prosecute.The agreement of signatories to the Conventions to enact the
legislation necessary to provide effective domestic jurisdiction underlines the

consensus among nations with respect to the universally condemned nature of the
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crimes» [135, p. 622].

«Several international instruments, such as the widely ratified four Geneva
Conventions of 1949 and the Convention against Torture, require the exercise of
universal jurisdiction over the offences covered by these instruments, or,
alternatively to extradite alleged offenders to another State for the purpose of
prosecution» [174], [124].

«Another important issue to consider is the distinction between the concepts
of universal jurisdiction and the obligation aut dedere aut judicare. Universal
jurisdiction and aut dedere aut judicare are two important related, but conceptually
distinct, rules of international law» [216, p. 340], [64].

«International Law Commission expressed a general preference for drawing a
clear distinction between the concepts of the obligation to extradite or prosecute
and that of universal criminal jurisdiction. It was recalled that the Commission had
decided to focus on the former and not the latter, even if for some crimes the two
concepts existed simultaneously» [231].

«R. O’Keefe writes about the «mistaken conflation of a state party’s
obligation to empower its courts to take cases on the basis of universality and its
logically subsequent obligation to submit such cases to the prosecuting authorities
or to extradite the suspect to a state party that will».It may well be that the
historical origins of the two obligations, at least as they have existed in national
law, are intertwined, but they differ. Roger O’Keefe notes that the grave breaches
provisions «efface this cardinal distinction». The author points out two undesirable
consequences that can be identification between the obligation to establish
universal jurisdiction and the obligation to prosecute or extradite in the context of
grave breaches» [208, p. 827].

«First, it tends to obscure the crucial fact that, whether it arises under the 1949
Geneva Conventions or under virtually any of the later international criminal
conventions, the obligation to prosecute or extradite is not limited to situations
where the underlying jurisdiction to be exercised is universal. Rather, the

obligation aut dedere aut judicare is as much applicable when the underlying
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jurisdiction is based on territoriality, nationality, passive personality, the protective
principle or any other basis of criminal jurisdiction provided for in the treaty in
question» [208, p. 827].]

«Secondly, overlooking the distinction between jurisdiction and prosecution
clauses — or in the context of the grave breaches regime, the distinction between
the two distinct obligations subsumed into the same provision, namely the
obligation to vest the courts with universal jurisdiction and the obligation aut
dedere aut judicare — can lead to the mistaken conclusion that the exercise in
absentia of the universal jurisdiction mandated by the relevant treaty is
impermissible» [208, p. 828].

Of course, there can be no obligation to extradite someone if a decision was
made not to prosecute unless that person is within reach of the requested state.
National legislation, enacted to give effect to these treaties, quite naturally also
may make mention of the necessity of the presence of the accused. «These sensible
realities are critical for the obligatory exercise of aut dedere aut prosequi
jurisdiction, but cannot be interpreted a contrario so as to exclude a voluntary
exercise of a universal jurisdiction» [208, p. 829]. «There is no rule of
conventional international law to the effect that universal jurisdiction in absentia
is prohibited» [280, p. 170-172].

V. den Wyngaert noted, that «in order to assess the «permissibility» of
universal jurisdiction for international crimes, it is important to distinguish
between jurisdiction clauses and prosecution (aut dedere aut judicare) clauses in
international criminal law conventions» [68]. According to V. den Wyngaert, «the
jurisdiction clauses in Conventions usually oblige States to provide extraterritorial
jurisdiction, but do not exclude States from exercising jurisdiction under their
national laws. Even where they do not provide universal jurisdiction, they do not
exclude it either, nor do they require States to refrain from providing this form of
jurisdiction under their domestic law. The standard formulation of this idea is that
«[t]his Convention does not exclude any criminal jurisdiction exercised in

accordance with national law». This formula can be found in a host of
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Conventions, including the 1970 Convention for the Suppression of Unlawful
Seizure of Aircraft (Art. 4, para. 3) and the 1984 Convention against Torture (Art.
5. para. 3)» [68].

«The obligation aut dedere aut judicare presupposes that the state has already
passed laws that criminalize certain conduct. The rule of aut dedere aut judicare
applies to specific conduct if jurisdiction has already been approved by the state
over such conduct. If a state did not declare the applicability of its criminal law to a
specific crime, the case related to the commission of such a crime could not be
referred to the competent authorities for prosecution or extradition. Thus, the
principle of universal jurisdiction serves as a basis for establishing a state’s
jurisdiction over a given crime, on the basis of which the aut dedere aut judicare
obligation can ultimately lead to the prosecution or extradition of the offender»
[216, p. 341-342].

«Another important point in the distinction between the two concepts
concerns the nature of crimes. As R. Pedretti pointed out, the obligation aut dedere
aut judicare applies not only when the state’s jurisdiction has been established on
the basis of universality. This obligation also applies on the basis of other
recognized grounds of jurisdiction. If a state may otherwise exercise jurisdiction,
universal jurisdiction may not necessarily apply in fulfilling the obligation to
extradite or prosecute. A State is obliged to refer the case to the competent
authorities for prosecution or extradition if the crime is alleged to have been
committed on its territory by or against one of its nationals. The obligation aut
dedere aut judicare is thus not limited to serious crimes committed abroad by a
foreigner against a foreigner» [216, p. 342].

According to R. Pedretti, «the obligation aut dedere aut judicare presumes
that the State has already passed laws, which criminalise the given conduct and
empower its courts to entertain judicial proceedings. Logically, the rule relating to
aut dedere aut judicare applies subsequently to the State’s assertion of jurisdiction
over a specific behaviour. If a State had not asserted the applicability of its

criminal law to a particular crime, the case relating to the commission of such an
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offence could not be submitted to the competent authorities for the purpose of
prosecution or extradition. The principle of universal jurisdiction thus serves as a
ground for establishing the State’s jurisdiction over a given crime based on which
the obligation aut dedere aut judicare might ultimately lead to the prosecution or
extradition of the offender. This has also been affirmed in a decision of the ICJ in
the Hisséne Habré case where it stated that «the performance by the State of its
obligation to establish the universal jurisdiction of its courts over the crime of
torture 1s a necessary condition for enabling a preliminary inquiry . . . and for
submitting the case to its competent authorities for the purpose of prosecution.»
The obligation aut dedere aut judicare is thus regarded as applying subsequent to
the State’s establishment of jurisdiction based on universality» [216, p. 341-342].

Confirmation of the distinction between the two concepts under analysis can
be detected in the judicial practice of states.

«In the Netherlands, the Hague Court of Appeals, in the case of an Afghan
citizen accused of violation of the laws and customs of the war, referred to the
«adagium aut dedere aut punire» in order to reject the claim that the court lacked
jurisdiction. The court also concluded that, in the case, the exercise of the
obligation to extradite or prosecute implies the exercise of universal jurisdiction.
The above leads to the fact that the defence plea as described under a) in relation
with the lack of jurisdiction should be rejected. The court of appeal again
underlines that — also in view of the adagio aut dedere aut punier — in the present
case it concerns the exercise of secondary universal jurisdiction. And the interest of
the presence of suspects in the territory of the prosecuting state is also underlined
in the explanatory memorandum to the International Crime Act (para. 5.4.4.)»
[178, p. 27].

«In Peru, the Constitutional Court recalled that all states are permitted to
exercise universal jurisdiction regarding crimes under international law and
ordinary crimes of international concern. According to the Constitutional Court
torture and enforced disappearances are subject to universal jurisdiction based on

the obligation to extradite or prosecute, as well as corruption — as stated in Article
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V of the Inter-American Convention against Corruption» [178, p. 27].

«In Spain, the Supreme Court overruled in 2007 a first instance preliminary
judgment by a lower court and declared that Spain had jurisdiction to try non-
Spaniards alleged responsible of smuggling migrants found on the high seas.
According to the Supreme Court Spain may exercise universal jurisdiction over
those foreigners alleged responsible of smuggling immigrants, even if found on the
high seas, based on provisions contained in the Organic Law of the Judiciary and
the 1982 Convention on the Law of the Sea. The Supreme Court also recalled that
states are under the duty to enact implementing legislation with regard to crimes
under international law, including the aut dedere aut judicare principley [178, p.
271].

Amnesty International explained the difference between the two concepts as
follows.

«Universal jurisdiction is the ability of the court of any state to try persons for
crimes committed outside its territory which are not linked to the state by the
nationality of the suspect or the victims or by harm to the state’s own national
interests. This rule is now part of customary international law, although it is also
reflected in treaties, national legislation and jurisprudence concerning crimes under
international law (such as genocide, crimes against humanity and war crimes),
ordinary crimes of international concern (such as hostage-taking and hijacking of
aircraft) and ordinary crimes under national law (such as murder, assault and
kidnapping)» [178, p. 7-8].

«Under the related aut dedere aut judicare (extradite or prosecute) rule, a
state may not provide a safe haven for a person suspected of certain categories of
crimes. Instead, it is required either to exercise jurisdiction (which would
necessarily include universal jurisdiction in certain cases) over a person suspected
of certain categories of crimes or to extradite the person to a state able and willing
to do so or to surrender the person to an international criminal court with
jurisdiction over the suspect and the crime. As a practical matter, when the aut

dedere aut judicare rule applies, the state where the suspect is found must ensure
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that its courts can exercise all possible forms of geographic jurisdiction, including
universal jurisdiction, in those cases where it will not be in a position to extradite
the suspect to another state or to surrender that person to an international criminal
court» [178, p. 8].

M. Cherif Bassiouni writes that «universal jurisdiction resembles a
checkerboard». Some conventions recognize, and some national practices of states
demonstrate existence of universal jurisdiction, however, it is «uneven and
inconsistenty. What truly advanced the recognition and application of universal
jurisdiction has been the acceptance of the maxim aut dedere aut judicare. The
duty to prosecute or extradite and, where appropriate, to punish persons accused of
or convicted of international crimes, particularly jus cogens crimes because of their
heinous nature and disruptive impact on peace and security, necessarily leads to the
recognition of universal jurisdiction as a means of achieving the goals of aut
dedere aut judicare» [83, p. 152-153]. In order to avoid negative consequences and
increase the positive consequences of the orderly and effective application of
universal jurisdiction, «it is indispensable to arrive at norms regulating the resort
bystates and international adjudicating bodies to the application of this theory»,
«an international convention should be elaborated» [83, p .155].

«An analysis of the activities of states in the field of combating international
crimes and bringing criminals to justice, especially in armed conflicts, indicates the
low efficiency of the use of national intrastate mechanisms in this area in general
and the application of the principle of universal jurisdiction in particular.
Particularly low effectiveness of bringing international criminals in power to
justice, who have a significant impact on the national judicial system» [3, p. 43].

According to M. Cherif Bassiouni, «national legislation and national judicial
practice is presently insufficient to establish an international customary practice
with respect to universal jurisdiction. But, that limited practice combined with the
large number of states that have extraterritorial criminal jurisdiction that also
reaches persons accused of international crimes may constitute a sufficient legal

basis to conclude that there exists at least a duty to prosecute or extradite, and,
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where appropriate, to punish persons accused, charged or convicted of
international crimes. If that proposition is accepted, then it follows that when
available jurisdictional means are ineffective, universal jurisdiction should apply»
[83, p. 150].

«In the context of the issue under consideration, attention should be paid to
the national legislation of Ukraine regarding universal jurisdiction. This issue is
important for Ukraine. Following Russia’s full-scale invasion of Ukraine in 2022,
a number of countries, including Estonia, Spain, Lithuania, Germany, Poland,
France and Sweden, launched war crimes investigations under universal
jurisdiction» [49].

V. Pylypenko rightly notes that «the significance of armed aggression and a
full-scale war against Ukraine is related «to the immediate danger to the European
region, the general threat to peace, humanitarian, economic, political and social
considerations - aggression undermines the modern international legal order, which
is based on the generally recognized principles of international law, the UN
Charter, the Final Act of the Conference on Security and Cooperation in Europe
and other international legal actsy [46].

«The exceptional brutality of Russia's aggression has forced other countries to
launch their own investigations into international crimes in Ukraine and contribute
to the implementation of justice. This became possible thanks to the
implementation of the principle of universal jurisdiction in the national legislations
of these states. Likewise, Ukraine, over time, thanks to the introduction of
universal jurisdiction, would be able to prosecute international criminals for
serious international crimes such as genocide, war crimes and crimes against
humanity. In particular, in relation to persons who have committed such crimes
against citizens of Ukraine in other states» [49].

«According to the Part 1 of Article 8 of the Criminal Code of Ukraine («The
operation of the law on criminal liability with regard to offences committed by
foreign nationals or stateless persons outside Ukraine»), «Foreign nationals or

stateless persons not residing permanently in Ukraine, who have committed
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criminal offences outside Ukraine, shall be criminally liable in Ukraine under this
Code in such cases as provided for by the international treaties, or if they have
committed any of the grave or special grave offences against rights and freedoms
of Ukrainian citizens or Ukraine as prescribed by this Code» [120].

However, as M. Pashkovsky notes, «the problem lies in the interpretation of
the phrase «in cases provided for by international treaties»; in this way a question
arises: which treaties, what exactobligations of the state?» [45]. «It is problematic
for Ukraine to prosecute all war crimes from the existing norm of universal
criminal jurisdiction in the Criminal Code of Ukraine. These are, for example, the
use of people as human shields, sexual violence as an independent crime, crimes
against cultural objects, crimes against humanitarian missions, such as shelling of
evacuation buses. They have not yet been criminalized in Ukraine» [45]. A
corresponding draft law containing provisions on universal jurisdiction was
developed, but to date it has not been adopted.

Thus, «in order to carry out an obligation to extradite or prosecute an accused
criminal who is present in the territory of a state, jurisdiction must be established.
Providing universal jurisdiction is an important element of prosecuting alleged
perpetrators of crimes of international concern, especially when the alleged
perpetrator is not prosecuted in the territory where the crime was committed» [191,
p. 616].

«It is the prerogative of each state to determine the scope of its criminal
jurisdiction (including universal jurisdiction) and each state is responsible for
determining the scope of its criminal law. Furthermore, states are required to
conform to their international obligations, including refraining from interfering in
the internal affairs of other states and implementing certain international
obligations, such as those regarding prosecutions or extraditions in particular
regarding to the offences of international concern» [191, p. 617].

«In international criminal law, it is critical to distinguish between the concepts
of universal jurisdiction and aut dedere aut judicare. Universal jurisdiction applies

when there is no other connection to the state (territoriality, nationality, passive
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personality, the protective principle or any other basis). Aut dedere aut judicare
obligation entails the transfer of the case to the competent authorities for
prosecution or extradition, not the establishment of jurisdiction. In order to fulfill
the obligation aut dedere aut judicare, the state must already have passed laws
criminalizing certain acts. An obligation aut dedere aut judicare does not only
refer to serious crimes committed by a foreigner against a foreigner abroad. Thus,
aut dedere aut judicare obligation is not limited to situations in which a universal
jurisdiction is required to be applied for the prosecution or extradition of an

individual» [191, 617].

3.2. The aut dedere aut judicare principle and erga omnes obligations

The application of the aut dedere aut judicareprinciple raises a number of
intricate questions in the theory and practice of international law. One of these
issues concerns to the breach of erga omnes obligations.

The concept of obligations erga ommnes refers to obligations of a general
nature that a state has not just with regard to another state or states but with regard
to the entire international community. «In the Barcelona Traction case, the
International Court of Justice stated, that an essential distinction should be drawn
between the obligations of a State towards the international community as a whole,
and those arising vis-a-vis another State in the field of diplomatic protection. By
their very nature the former are the concern of all States (prohibition of acts of
aggression and genocide, principles and norms relating to basic human rights,). In
view of the importance of the rights involved, all States can be held to have a legal
interest in their protection; they are obligations erga omnes» [75]. «Since this
dictum 1n the Barcelona Traction case, the International Court of Justice has
repeatedly referred to the notion of obligations erga omnes» [140].

«The recognition of the importance of the erga omnes principle is a serious
basis for the preservation of general international law. In the absence of effective

international legal organizational mechanisms, the maintenance of the world legal
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order by the actions of individual states on the basis of erga omnes is the only
possibility of preservation of the achieved level of international law» [7, p. 15].
The obligations of states of an erga omnes character arise, for instance, from the
prohibition of acts of aggression and genocide, as well as from the principles and
norms relating to basic human rights.

In the meantime, «the existence of erga omnes obligations, their nature and
applicability continue to cause debate among international lawyers» [43, p. 162].

It should be pointed out about the relationship between jus cogens norms
anderga omnes obligations. Such a ratio can be defined as follows. «The character
of jus cogens testifies to the «weight» or special meaning of norms, and the
obligation erga omnes reflects the «scope» of procedural significance. Jus cogens
norms necessarily have the «scope» of erga omnes, while not all erga omnes
obligations have the «weight» of jus cogens» [31, p. 147]. «Jus cogens refers to the
legal status that certain international crimes reach and obligatio erga omnes
pertains to the legal implications arising out of certain crime’s characterization as
Jjus cogens. Thus, these two concepts are different from each other» [81, p. 63].

During the discussion of the topic of the dedere aut judicare principle in the
UN International Law Commission, «the issue of the impact of the aut dedere aut
Jjudicare principle on international responsibility when it concerned erga omnes
obligations or jus cogens norms such as the prohibition of torture was raised. In
this regard, it was proposed to analyze the questions in respect of whom there is an
obligation erga omnes, who can request extradition, or who has a legitimate
interest in invoking the international responsibility of a State for violating its
«obligation to prosecute or extradite» [172].

«Working Group on the obligation to extradite or prosecute (aut dedere aut
judicare) noted that this question is related to the interpretation of specific
conventional normsy» [172], [176]. According to «the Final report of the Working
Group on the obligation to extradite or prosecute (aut dedere aut judicare) the
statements made by the International Court of Justice in Belgium v. Senegal in this

regard must be considered within the specific context of that particular case. The



175

Court interpreted the object and purpose of the Convention against Torture as
giving rise to «obligations erga omnes partesy», in which each State Party has a
common interest in ensuring that such obligations are met. As a result, each State
Party may bring a claim regarding the cessation of an alleged violation by another
State Party. According to the Working Group’s interpretation, the Court was
expressing that as long as States were signatories to the Convention against
Torture, they shared a collective interest in preventing torture acts and ensuring
that individuals responsible for such acts were not shielded from accountability. A
number of other treaties may also be consistent with erga omnes obligations, even
if they do not involve jus cogens norms. All States Parties may have a legal interest
in invoking the international responsibility of a State Party for failing to fulfill its
obligation to extradite or prosecute» [172], [176].

According to G. Matthew, «The ICJ’s reasoning with regard to obligations
erga omnes partes gives rise to two implications for extradite or prosecute
obligations: protection of a common interest and ICJ’s treatment of Article 5(2)
CAT (Convention Against Torture). Thus, first, having established that Belgium
had standing to bring its claim against Senegal, the ICJ’s judgment portrays
Belgium as exclusively protecting a «common interest» in the H. Habré Case.
Second, the ICJ’s interpretation of the CAT’s object and purpose as the protection
of a «common interest» influenced its subsequent interpretation and the «nature
and meaning» of the obligation to extradite or prosecute under Article 7, as well as
the type of jurisdiction arising out of this obligation under Article 5(2) of the
CAT» [198, p. 139]. Having determined the admissibility of Belgium’s claim, the
ICJ, throughout its judgment, described jurisdiction in Article 5(2) of the CAT as
«universal jurisdiction». In particular, the ICJ noted that the «obligation to
establish universal jurisdiction» under Article 5(2) is a «necessary condition» for
fulfilling the obligations to undertake a preliminary inquiry under Article 6(2) and
to submit the case to its authorities for prosecution under Article 7(1).The purpose
of these obligations, in the ICJ’s opinion, is to «enable proceedings to be brought

against the suspect, in the absence of his extradition» and to «achieve the purpose»
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of the CAT, which is «to make more effective the struggle against torture by
avoiding impunity for the perpetrators.»In the words of the ICJ, «[t]he Convention
against Torture thus brings together 150 states which have committed themselves
to prosecuting suspects in particular on the basis of universal jurisdiction» [229],
[198, p. 139-141].

There is a position, «that the prohibition of certain crimes under international
law, including genocide, crimes against humanity and war crimes, derive their
authority from a peremptory norm (jus cogens) from which no derogation is ever
permitted, and a violation of such a norm gives rise to a corresponding obligation
erga omnes — an obligation owed by states to the international community as a
whole — either to institute criminal proceedings or to extradite the suspect to
another competent state» [79, p. 52], [152, p. 213, 220], [283, p. 3].

For instance, «M. Cherif Bassiouni has argued that the obligation to extradite
or prosecute has acquired a customary status with respect to core international
crimes. Bassiouni derived such a status from the claimed erga omnes and jus
cogens nature of the prohibitions on those crimes» [79, p. 52]. «This view relies on
the Trial Chamber’s conclusion in the Furundzija case in the International
Criminal Tribunal for the former Yugoslavia (ICTY) that one of the consequences
of the jus cogens character bestowed by the international community upon the
prohibition of torture is that every State is entitled to investigate, prosecute and
punish or extradite individuals accused of torture who are present in a territory
under its jurisdiction» [158].

According to 1. Bantekas and S. Nash, «it is very likely that the principle aut
dedere aut judicare constitutes an obligation erga omnes arising from the status of
the offences to which it is applied, as being universal crimes» [81, p. 63], [74, p.
92]. N. Dryomina-Volok noted that «the obligation aut dedere aut judicare
regarding jus cogens crimes has acquired the character of obligatio erga omnes.
Within the framework of the concept of jus cogens crimes, it means the mandatory
involvement of the criminal jurisdictional mechanism in relation to persons

suspected of committing such crimes, and is an important element of anti-criminal
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international legal cooperation of states. This corresponds to the legal nature of jus
cogens crimes and is determined by the essence of the obligation erga omnes» [23,
p. 96].

G. Goodwin-Gill pointed out that «in the case of international crimes arising
from a rule of jus cogens, the legal implications appear quite imperative. Every
state 1s entitled erga omnes to exercise jurisdiction and is equally obligated erga
omnes either to initiate criminal proceedings or to surrender the alleged offender to
another state. International crimes, «by their very nature», create an obligation
erga omnes to either extradite to another competent state, prosecute in one’s own
court, or surrender to the competent international tribunal. It is the combination of
jus cogens and erga omnes that makes prosecution an unavoidable matter of duty»
[152, p. 220].

«The erga omnes quality of the obligation in regard to international crimes is
hardly open to objection. As regards to Judge Weeramantry’s dissenting opinion in
East Timor, the performance of an obligation erga omnes includes compliance not
only with the particular directions or prohibitions it may contain, but also with its
‘underlying norms or principles» [156, p. 139], [152, p. 220].

The above point of view «is criticized by the argument that the erga omnes
andjus cogens nature of the prohibitions do not as such give rise to the formation
of customary international law and do not imply the recognition of a customary
nature for the obligation to extradite or prosecute» [256, p. 1092], [283, p. 3].

For instance, «R. van Steenberghe argued, that the position of M.
Cherif Bassiouni conserning the existing of the customary status of the obligation
to extradite or prosecute for core international crimesseems untenable, for two
main reasons. The erga omnes and jus cogens concepts do not as such lead to the
formation of any source of international law, including custom. According to R.
van Steenberghe, the jus cogens concept admittedly entails legal consequences
which may affect the formation of a source of international law, such as
invalidating international conventions, and imposes a specific requirement in order

for a particular source to be qualified as jus cogens (Art. 53 of the 1969 Vienna
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Convention on the Law of Treaties (VCLT)). This does not however mean that it
can as such lead to the formation of a source of international law» [256, p. 1092].
R. van Steenberghe claims that «erga omnes and jus cogens concepts relate to
fields of international law that are technically alien to individual criminal
responsibility. The erga omnes concept plays a role in the law of state
responsibility while the jus cogens one relates to both this law as well as treaty
law. Consequences attached to both concepts in these fields of law could hardly be
interpreted as implying the recognition of a customary nature to the obligation to
extradite or prosecute with respect to core international crimes.With respect to
treaty law, the jus cogens nature of the prohibitions on those crimes would only
compel states not to conclude treaties which would allow them to commit such
crimes (Arts 53 and 64 VCLT).With respect to the law of state responsibility, one
must firstly note that the application of this law would necessarily imply that the
crime amounts to the wrongful conduct of a state. Moreover, the most relevant
consequences of both concepts in that field are only to allow third states to ask for
reparation or the cessation of the crime when it is ongoing, in the interest of the
victim state, (Art. 48 of the ILC’s Articles on State Responsibility) or to require
third states not to recognize the violation of the prohibition on such a crime and to
cooperate to put an end to it (Art. 41 of the ILC’s Articles on State Responsibility).
In particular, one must emphasize that, according to the ILC commentaries on the
Articles on State Responsibility, the latter non-recognition and cooperation
obligations are not intended to have any effect with respect to the prosecution of
individuals (UN Doc. A/56/10, 2001)» [256, p. 1092].

R. van Steenberghe also pointed out that «it seems difficult to argue for a non-
treaty based obligation to extradite or prosecute grounded upon another source than
customary law, in particular, the general principles of international law proposed
by well known scholars, in order to overcome problems due to the lack of state
material conduct in the formation of customary law in the fields of human rights
and humanitarian law» [256, p. 1092]. Regarding the FurundzZija case, R. van

Steenberghe noted that it is true that the «Tribunal drew some related conclusions
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from the jus cogens prohibition against torture on the question of the prosecution
of those persons responsible for such a crime. However, it referred only to a right
(and not an obligation) to prosecute or extradite» [256, p. 1092].

Thus, «it is important to differentiate between obligations pertaining to
individual states and those pertaining to the whole international community» [189,
p. 181]. Due to their nature, the latter involve the interests of all states, thereby
providing legal protection for all states in case of their violations. In order to fulfill
an erga omnes obligation, it is necessary to comply not only with the specific
prohibitions contained within it but also with the fundamental principles that
govern its implementation; in particular, this applies to the aut dedere aut judicare
principle.

The application of erga omnes obligations in combating international crimes
raises a number of important questions in practice. One such question is whether
erga omnes status should be recognized for the aut dedere aut judicare obligation.
The prohibition of crimes arising from jus cogens norms (for instance, genocide,
apartheid, or racial discrimination) is recognized as an erga ommnes obligation.
However, recognition of the obligation to extradite or prosecute for jus cogens
crimes as an erga omnes obligation 1s debatable.

On the one hand, in international practice, one can find confirmation of the
position that in the case of commissions of international crimes that reach the level
of jus cogens, states are obligated to prosecute or extradite the perpetrators in
accordance with their international obligations and such an obligation has acquired
the character of erga omnes. On the other hand, the prohibition of the commission
of certain crimes should not necessarily equal the obligation of states to take

specific procedural actions.

3.3. The aut dedere aut judicare principle and jus cogens violations

«The aut dedere aut judicare principle is intertwined with many other

concepts of international law in the implementation process. In this regard, the
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interaction of the concepts of aut dedere aut judicare with the concept of jus
cogens deserves special attention» [190, p. 196].

«The existence of jus cogens as part of modern international law is not
seriously contested. Nevertheless, there remains a debate over the precise contours,
contents, and effects of jus cogens. The International Law Commission noted that
while states have often agreed that the specific norms qualified as jus cogens, the
dispute has often related to the effect of the jus cogens norms on other rules of
international law» [176], in particular, on the principle of aut dedere aut judicare.

«The reasons and consequences of the imperativeization of international law
reflect the general awareness of the wrongness of the state’s unconditional priority
to determine which international legal norms should be implemented into national
law. Such a change in emphasis affected not only the international legal space — it
had a significant impact on national jurisdictional regimes, in particular, in terms
of the application of universal jurisdiction and the effect of the principle «aut
dedere aut judicare» [21, p. 362].

«The development of the concept of jus cogens norms, which evolved over a
long period, can be called one of the most complex theoretical and legal processes»
[21, p. 233], [22, p. 140]. As M. Gnatovskyy emphasizes, «until now, as well as
immediately after the adoption of the 1969 Vienna Convention on the Law of
Treaties, the concept of jus cogens, which is universal in its design, paradoxically
does not enjoy the full acceptance of the entire international community» [14, p.
642].

«Since the inception of the modern State system three and a half centuries
ago, international law has been based on notions of consent. Under this concept of
Jjus dispositivum, States were bound only to treaties to which they had acceded and
to those rules of customary international law to which they had acquiesced. The
concept of jus cogens, in contrast, is based in part on natural law principles that
«prevail over and invalidate international agreements and other rules of
international law in conflict with them» [202, p. 752].

«The jus cogens norm is a norm of international law, which, due to its
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importance and worldwide recognition, has acquired the highest imperative status.
Norms of jus cogens are not a separate source of international law, but a special
status of certain of its norms. The status of jus cogens means the impossibility of
changing or canceling the norm by the subjects of the law and the general
obligation to comply with its disposition. It is clear from the meaning of the word
«statusy that it must be achieved» [21, p. 18-21].

«There cannot be a «law» higher than universal human values — this thesis is
the basis of the jus cogens doctrine as a modern value-oriented international legal
concept. No norm of either international or national law can hierarchically stand at
a higher level than jus cogens normsy» [21, p. 8], [9, p. 173].

«In spite of not using the term itself, the jus cogens concept was applied for
the first time by the US Military Tribunal at Nuremberg, which declared that the
alleged treaty between Germany and Vichy France that authorized the use of
French prisoners of war in German armaments was invalid under international law
as as contra bonos mores» [202, p. 752]. Discussions at the International Law
Commission, which codified the concept of jus cogens in Art. 53 of the Vienna
Convention on the Law of Treaties, reflect the opinion that the phenomenon of
Nazi Germany made a purely contractual concept of international law insufficient
for the modern era. Consequently, the ILC opined that a treaty which aims to
promote slavery or genocide, or to prepare for aggression, must be declared void»
[202, p. 752].

«In Nulyarimma v. Thompson (1999) case the Federal Court of Australia has
found that «the prohibition of genocide is a peremptory norm of customary
international law (jus cogens) which gives rise to an inviolable obligation erga
omnes» [207]. «Well-known cases confirming the existence of the practice of
referring to the imperative nature of norms are R. v. Bow Street Metropolitan
Stipendiary Magistrate: Ex Parte Pinochet Ugarte (1999)» [228]; «Ferrini v.
Federal Republic of Germany (2004)» [259] and others. «It is extremely important
that the International Court of Justice changed its formal approach and directly

referred to jus cogens norms in its decisions» [55, p. 135-136]. In the case of
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Armed Activities on the Territory of the Congo» [67, p. 6], the Court allowed itself
the following formulation:

«...the mere fact that rights and obligations erga omnes may be at issue in a
dispute would not give the Court jurisdiction to entertain that dispute. The same
applies to the relationship between peremptory norms of general international law
(jus cogens) and the establishment of the Court’s jurisdiction: the fact that a
dispute relates to compliance with a norm having such a character, which is
assuredly the case with regard to the prohibition of genocide, cannot of itself
provide a basis for the jurisdiction of the Court to entertain that dispute. Under the
Court’s Statute that jurisdiction is always based on the consent of the parties» (para
64). Finally, the Court deems it necessary to recall that the mere fact that rights and
obligations erga omnes or peremptory norms of general international law (jus
cogens) are at issue in a dispute cannot in itself constitute an exception to the
principle that its jurisdiction always depends on the consent of the parties (para
125)» [67, p. 6].

The list of imperative norms in modern international law is not clearly
defined. According to established practice, «most of the recognized jus cogens
norms reflect the desire to protect a person from serious violations, for instance,
norms prohibiting aggression, genocide, apartheid, slavery, slave trade, torture,
racial discrimination, crimes against humanity, basic norms of international
humanitarian law applied in armed conflict»[89, p. 202-203], [81, p. 63-74], [141,
p. 35-40] «To prove the jus cogens status of a specific international legal norm, it
is appropriate to refer to the decisions of international judicial institutions,
primarily the International Court of Justice, as well as to the decisions of national
and international courts» [24, p. 235-236].

It should be noted, that «the theory of national criminal law of many legal
systems of the world and the doctrine of international criminal law deal with both
concepts: jus cogens and erga omnes. The positions of specialists in criminal law
differ significantly on this issue. The main subject of discussion is how an

international crime reaches the status of violation of jus cogens norms. As for the
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consequences of recognizing an international jus cogens crime, the key question is
whether it imposes erga omnes obligations on states or simply gives them certain
rights to prosecute those who have committed such crimes. This key question of
whether obligatio erga omnes really corresponds to the content of the Latin word
obligatio or whether it is denatured in international law to the level of defining
only the existence of a right and not a legal obligation, still does not have an
unequivocal answer either in international law or in the doctrine of international
criminal law» [24, p. 278], [81, p. 65].

«There is a position according to which the international law concept of jus
cogens (meaning ‘peremptory norms’) may also create a duty to extradite or
prosecute. This point of view is supported, for instance, by such commentators as
C. Ford, L. Sadat and A. D’ Amato» [202, p. 752]. «The rationale for this position
is as follows. Under the concept of jus cogens, states are prohibited from
committing crimes against humanity, and an international agreement between
states that facilitates the commission of such crimes would be invalid from the
outset. Therefore, the next logical step is that the concept of jus cogens also gives
rise to a duty to extradite or prosecute those who have committed crimes against
humanity» [202, p. 752].

According to M. Cherif Bassiouni, «the implications of jus cogens are those
of a duty and not of optional rights; otherwise jus cogens would not constitute a
peremptory norm of international law» [81, p. 65]. «International crimes that rise
to the level of jus cogens constitute obligatio erga omnes which are inderogable.
Legal obligations which arise from the higher status of such crimes include the
duty to prosecute or extradite, the non-applicability of statutes of limitations for
such crimes, the non-applicability of any immunities up to and including Heads of
State, the non-applicability of the defense of «obedience to superior orders» (save
as mitigation of sentence), the universal application of these obligations whether in
time of peace or war, their non-derogation under «states of emergency», and
universal jurisdiction over perpetrators of such crimes» [81, p.63].

N. Dryomina-Volok pointed out, that «provisions of the International
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Convention for the Protection of All Persons from Enforced Disappearance (2006)
regarding the principle of «aut dedere aut judicare» not only confirm the existence
of this obligation, but also quite meaningfully regulate its implementation. Refusal
of extradition turns the right to exercise universal jurisdiction into an obligation to
refer this case to its competent authorities for criminal prosecution, i.e. universal
jurisdiction (in the narrow sense) becomes the obligation of the participating state if
the alleged perpetrator of the crime of enforced disappearance is on its territory. It
1s very important that the International Convention for the Protection of All Persons
from Enforced Disappearance, which concerns, among other offenses, actions that
«under certain circumstances stipulated in international law» are considered as
«crimes against humanity», i.e. jus cogens crime, creates for the parties obligation
to take the necessary measures to establish its competence in accordance with the
principle of aut dedere aut judicare, which provides as an alternative the transfer of
the alleged offender to an international criminal court whose jurisdiction it
recognizes» [24, p. 311-312].

In 1998, the Trial Chamber of the International Criminal Tribunal for the
former Yugoslavia concluded the Furundzija case that despite the existence of any
treaty, persons suspected of torture are obliged to be extradited or tried because the
prohibition of torture is based on jus cogens nature: «Furthermore, at the individual
level, that is, that of criminal liability, it would seem that one of the consequences
of the jus cogens character bestowed by the international community upon the
prohibition of torture is that every state is entitled to investigate, prosecute and
punish or extradite individuals accused of torture, who are present in a territory
under its jurisdiction. Indeed, it would be inconsistent on the one hand to prohibit
torture to such an extent as to restrict the normally unfettered treaty-making power
of sovereign states, and on the other hand bar states from prosecuting and
punishing those torturers who have engaged in this odious practice abroad. This
legal basis for states’ universal jurisdiction over torture bears out and strengthens
the legal foundation for such jurisdiction found by other courts in the inherently

universal character of the crime. It has been held that international crimes being
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universally condemned wherever they occur, every State has the right to prosecute
and punish the authors of such crimes» [158].

The position according to which the international law concept of jus cogens
creates a duty to extradite or prosecute is controversial and rejected by a number of
scholars.

According to C. Soler, «the aut dedere aut judicare rule is not, per se (in and
of itself), jus cogens» [252, p. 331]. C. Soler gives an example with «the principle
of self-determination of peoples. The ICJ in the East Timor case» [156, p. 90] «has
declared that the rights of peoples to self-determination is an erga omnes right, but
does not go on to declare that a corollary of such right is the direct acquisition of
jus cogens status. Instead, it acknowledges that the right of peoples to self-
determination is irreproachable whereas the principle of ‘the better view seems to
be that the duty does not have jus cogens status» [252, 331].

M. Scharf emphasizes that «scholars who recognize that the concept of jus
cogens creates a duty to extradite or prosecute, fail to take into consideration the
fact that although jus cogens has natural law underpinnings, the concept is also
related to customary law. According to Art. 53 VCLT (Vienna Convention on the
Law of Treaties), a rule will qualify as jus cogens only if it is accepted by the
international community of States as a whole as a norm from which no derogation
is permitted. Jus cogens norms are selected and just narrow subset of the norms
recognized as customary international law. As with ordinary customary
international law, jus cogens norms are formed through widespread State practice
and recognition, but unlike ordinary customary international law, a State cannot
avoid application of a jus cogens norm by being a persistent objector during its
formation» [202, p. 753]. While there is no question that the international
community has accepted that the prohibition of committing crimes against
humanity qualifies as a jus cogens norm, this does not mean that the associated
duty to prosecute has simultaneously attained an equivalent status. In fact, there is
strong evidence to the contrary. Not only have there been numerous instances of

States providing amnesty and asylum to the leaders accused of crimes against
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humanity, but, even more telling, there have been no protests from States when
such amnesty or asylum has been offered. Moreover, there has been widespread
judicial recognition, including by the ICJ, that the jus cogens nature of crimes
against humanity does not prevent accused perpetrators of successfully asserting
head-of-State immunity to avoid criminal or civil liability in the domestic courts of
foreign countries (Case concerning the Arrest Warrant of 11 April 2000)» [68].
Because «jus cogens, as a peremptory norm, would by definition supersede the
customary international law doctrine of head-of-State immunity where the two
come into conflict, the only way to reconcile this case law is to conclude that the
duty to prosecute has not attained jus cogens status» [202, p. 753].

M. Scharf concluded that «as compared to the substantive rule of law
prohibiting States from entering into international agreements that facilitate the
commission of crimes against humanity, the procedural obligation of third parties
to extradite/prosecute the perpetrators of such crimes after their commission
constitutes a far greater intrusion into a State’s internal sovereignty, with far less
justification. Thus, it is sensible that such an encroachment would require the
State’s consent through the carefully negotiated provisions of a treaty, such as the
Geneva Conventions, the Convention on the Prevention and Punishment of the
Crime of Genocide, which would narrowly define the applicable circumstances and
perhaps, like the Rome Statute, provide escape clauses permitting States to
disregard the obligation to prosecute when strict enforcement would frustrate
greater interests of international peace and justice» [202, p. 753].

Thus, «the question of whether there exists a general aut dedere obligation for
all international crimes is disputed and a ‘more accepted suggestion is that such an
obligation exists in relation to jus cogens crimes» [201, p. 92]. It should be noted
that first of all, the question of whether an international crime reaches the status of
violation of jus cogens norms is debatable. It is important to realize that the norms
of jus cogens are recognized as rules of customary international law and thus
should be shaped by the common practices of states. The confirmation that a

certain international norm has reached the status of jus cogens should be sought in
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the decisions of international courts and tribunals, as well as national courts. The
application of the principle of aut dedere aut judicare is a consequence of the
recognition of an international jus cogens crime. The mere fact that a particular
rule has acquired the status of jus cogens automatically does not mean that its
related duty to prosecute has also gained that status. There are examples of states
granting amnesty, or asylum, to individuals who have committed jus cogens

crimes.
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CONCLUSION

As a result of the conducted research, the solution of the scientific task, which
is crucial for science and practice, has been achieved, and the following
conclusions have been reached:

1. Tt is proposed to consider the principle of aut dedere aut judicare through
the prism of three aspects. First, through the prism of protection of the interests of
the international community (preventing impunity for committed international
crimes and ensuring international order). Secondly, through the prism of protection
of the interests of a state (requesting and requested) regarding the extradition,
criminal prosecutions and criminal jurisdiction (in particular, universal
jurisdiction). Thirdly, through the prism of protection of the rights and interests of
persons subject to prosecution or extradition. These three directions do not conflict
with each other, as they share a common objective — to punish international and
transnational crimes on the grounds defined in international and national law and
to prevent impunity for committed crimes.

2. The aut dedere aut judicare principle establishes either the obligation to
extradite the alleged offender or to transfer the case to the competent authorities of
the requested state for prosecution or to surrender an alleged offender to a
competent international (hybrid) criminal court or tribunal in order of ensuring
international order, protection of the interests of a requesting and requested states
and ensuring rights of persons involved in criminal proceedings.

3. The aut dedere aut judicare principle have evolved over time, and the
purpose and essence of the principle have changed as well: starting with Grotius’
understanding of protecting the interests of another state (sovereign), it was
recognized that human rights must be protected during the extradition process, as
well as ensuring that a fair trial is conducted and that the interests of the
international community are protected. The evolution of the aut dedere aut
Jjudicare principle demonstrates the undeniable development of international law in

this area.
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4. The following stages of the development of the principle of aut dedere aut
judicare, taking into account the evolution of the doctrine and practice of
international criminal law, can be determined: the period of the initial general
contours of the principle of impunity, which were formulated in the works of such
authors as F. Vitoria, G. Grotius and E. Vattel (16-18th centuries) (G. Grotius first
introduced the phrase aut dedere aut punire and considered this duty as part of
state responsibility; extradition, like other forms of interstate cooperation, was
mostly based on mutual self-interest of sovereigns); the period of active
development of extradition and origins of the customary obligation to apprehend or
punish alleged perpetrators of certain crimes (18-to the middle of the 20th
century); the period after 1945 to 90s of the 20th century (the emergence of the
international criminal tribunals ad hoc, the development of universal jurisdiction
and inclusion of the aut dedere aut judicare clause in international multilateral and
bilateral treaties on combating international crimes); the period from the 90s of the
20th century to the present (the work of the UN International Law Commission on
the topic of the obligation to extradite or prosecute and the recognition of this
principle as an important tool in the fight against impunity for committed
international crimes; the emergence of a permanent body of international criminal
justice and other international and specialized courts and tribunals, which led to the
emergence of a «third alternative» as a model of aut dedere aut judicare
obligation).

5. The following main documents provided by the International Law
Commission as a result of work on the topic of «Obligation to Extradite or
Prosecute (aut dedere aut judicare)» have been examined: Preliminary remarks
«The Obligation to Extradite or Prosecute («aut dedere aut judicare») in
International Law» (2004) by Special Rapporteur Z. Galicki; four reports of the
Special Rapporteur Z. Galicki on the obligation to extradite or prosecute(aut
dedere aut judicare) (the Preliminary report of 2006, the Second report of 2007,
the Third report of 2008, the Fourth report of 2011); the Report of the Working
Group on the Obligation to extraditeor prosecute (aut dedere aut judicare) (2013);
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the Final report of the Working Group on the Obligation to extraditeor prosecute
(aut dedere aut judicare) (2014). A decade of study of the topic «Obligation to
Extradite or Prosecute (aut dedere aut judicare)» of the ILC has not produced
substantive results, such as draft articles on the obligation to extradite or prosecute.
For this, the political will of the states was not enough. Meanwhile, the research
conducted by the ILC is of great value to scientists as well as law enforcement
officials.

6. The principle of aut dedere aut judicare is reflected in numerous
conventions aimed at combating international and transnational crimes. It has been
established that such conventions are of different types: relate to both international
crimes and ordinary crimes; universal and regional conventions (international
humanitarian law treaties, treaties against genocide, enslavement, piracy, the
hijacking of aircraft, drug trafficking, terrorism and others), as well as bilateral
extradition treaties; substantive treaties and procedural conventions.

Conventions containing the aut dedere aut judicare clause can be divided into
three main groups, depending on the relationship between the obligations to
extradite and prosecute. The first group of treaties includes provisions that impose
an obligation to extradite, and criminal prosecution is an obligation only in case of
refusal to extradite. Therefore, in this case, priority is given to extradition. The
second group of conventions includes provisions that impose an obligation to
prosecute, whenever the alleged offender is present in the territory of the State
party, regardless of whether some other State party seeks extradition. Extradition is
also a possible option in this case. The obligation to prosecute can be absolute if no
request for extradition has been received. The third group of treaties contains
provisions which provide for a clear alternative for the state in whose territory the
alleged offender is located. The state, because of the absolute freedom it has in the
implementation of one of the two options, should be oriented to choose the
solution most compatible with its national legal system.

7. For now, there are no clear answers as to whether or not an obligation

autdedere aut judicare with respect to international crimes falls within
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international customary law. To justify the existence of a customary obligation to
extradite or prosecute the following primary arguments are used:

— UN General Assembly resolutions (these resolutions emphasize the
importance of combating international crimes and seeking justice);

— the gravity of international crimes (these offences are so egregious that
they must not go unpunished and that states have a duty to hold the perpetrators
accountable);

— the existence of an international community (civitas maxima) (this
concept refers to the idea that international law applies universally to all members
of the international community; there should be no safe havens for criminals, and
states should cooperate in bringing offenders to justice, regardless of where the
crimes were committed or the nationality of the perpetrators);

— the customary nature of the obligation to extradite or prosecute is
confirmed by the fact that the obligation aut dedere aut judicare is the result not of
a traditional process of custom formation, but through the adoption of multilateral
and bilateral treaties containing this clause;

— state practice can take the form of state statements (i.e. opinio juris may
be confirmed in verbal statements of the state).

7. As a result of the conducted analysis, the following arguments against a
customary obligation to extradite or prosecute can be identified:

— the absence of consistent state practice or opinio juris to support the view
of the customary nature of an obligation to extradite or prosecute;

— the principle of aut dedere aut judicare applies only when it is expressly
formulated 1n multilateral conventions on international criminal law;

— extradition in the absence of a treaty is only a moral obligation;

— an obligation to prosecute or extradite does not automatically resolve the
question of the scope of state criminal jurisdiction;

— core crimes have the status of jus cogens and violate the customary
international law, which provides for universal jurisdiction over them, but this is

not the ground for the assertion of the existence of the customary rule of aut dedere
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aut judicare;

— existing state practice on amnesty, exile and asylum indicates that there is
no existing customary duty to prosecute international crimes;

— preparatory documents for international documents, for example the UN
Declaration on Territorial Asylum (1967), testify to the absence of states’ desire to
adopt international legal norms, but only to establish moral principles on which
states can rely;

— fear on the part of the states that their courts will be obliged, in cases of
refusal of extradition, to try the suspected even if there is no connection with the
crime;

— the lack of a clear position by the International Law Commission on the
existence of a customary international law obligation to extradite or prosecute.

It has been concluded that the obligation aut dedere aut judicare arises not
only from the provisions of international treaties, but also from customary
international norms, particularly with respect to certain categories of international
crimes, for example, jus cogens crimes. The aut dedere aut judicare obligation
related to the jus cogens prohibition of torture has acquired customary status and
can be invoked even in the absence of a treaty provision.

8. It has been shown that national criminal law constitutes an important
source of the obligation to extradite or prosecute. The effective implementation of
the principle of aut dedere aut judicare in each specific case will depend on the
state’s fulfillment of both its international obligations and the implementation of
the necessary measures (in particular, regarding the establishment of jurisdiction
over criminal offenses and offenders) defined in national legislation concerning
extradition and prosecution.

9. The conclusion has been reached that the aut dedere aut judicare
obligation is tied to the nature of the criminal offense. Any criminal activity can be
considered harmful to the interests of states, however, any domestic crime
committed abroad is almost impossible to prosecute. International law does not

recognize the existence of an obligation to «extradite or prosecute» for all crimes.
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Due to the differences in the provisions of the various treaties, it is necessary to
determine case by case the precise content of the obligation to extradite or
prosecute.

The fulfillment of the obligation to prosecute is conditioned by the number of
actions: to conduct a preliminary inquiry, to submit the case to the relevant judicial
authorities for prosecution, to fulfillment of requirements regarding the timeliness
of prosecution, to adopt the necessary legislation in order to criminalize certain
types of conduct, to implement the relevant criminal jurisdiction, to co-operate and
to exchange information with other states or international organizations. The
requirements for the obligation to prosecute vary from treaty to treaty depending in
particular on the type of international crime covered by the treaty. Fulfilment of the
obligation to prosecute depends on the availability and compliance with national
substantive and procedural norms regarding the conduct of criminal proceedings,
in particular, regarding the availability of sufficient evidence for the initiation of
proceedings, provisions on amnesty or asylum, the need for the presence of the
accused in the proceedings, provisions on the immunity of public officials from
foreign criminal jurisdiction, etc. In the absence of sufficient evidence, the state is
not obliged to prosecute the alleged violator.

10. There are three constructions of the relationship between the two
obligations (to extradite or prosecute) set forth in the principle of aut dedere aut
judicare. In a construction that favors extradition over prosecution, a person may
only be prosecuted if the state refuses to extradite the individual. This construction
confirms the position that the state should first decide whether extradition is
possible. In a construction that favors prosecution over extradition, a duty to
initiate prosecution exists whenever a suspected offender is present on a state’s
territory, regardless of any extradition request. It is only when such a request is
submitted that the state has the option of pursuing the alternative course of action,
which is extradition. According to an alternative approach (aut dedere aut
Jjudicare«pure model»), obligations of prosecution and extradition of a suspected

criminal found on the territory of the state are equal and a state has full freedom to
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choose between them. It has been shown that the content of the obligation to
extradite or prosecute depends on the provisions of the treaties concluded between
the parties and on the circumstances of each case. The decision to extradite or
prosecute should be made by the state in accordance with its domestic laws and
international legal obligations, with a focus on combating crime, preventing
impunity, and upholding individual rights.

1. It has been found that in case of appropriate treaty provisions, the
principle of aut dedere aut judicare provides for the implementation of the third
alternative (along with extradition and prosecution before the state’s own courts),
namely, the state in whose territory the alleged offender is located may be able to
satisfy its obligations through the transfer such person to an international criminal
court or tribunal. Currently, such international conventions - the 2006 International
Convention for the Protection of All Persons from Enforced Disappearance, the
2007 African Charter on Democracy, Elections and Government, the Ljubljana —
The Hague Convention on International Cooperation in the Investigation and
Prosecution of the Crime of Genocide, Crimes against Humanity, War Crimes and
other International Crimes, which was opened for signature in January 2024 and
signed on February 2024 in The Hague (Netherlands) - enshrine a mechanism that
allows states parties to choose between three options: prosecution, extradition or
transfer to an international criminal court. The 1996 Draft code of crimes against
the peace and security of mankind also enshrines the «triple» choice model
proposed by the International Law Commission.

12. It 1s critical to distinguish between the concepts of universal jurisdiction
and aut dedere aut judicare. Universal jurisdiction applies when there is no other
connection to the state (territoriality, nationality, passive personality, the protective
principle or any other basis). Aut dedere aut judicare obligation entails the transfer
of proceedings to the competent authorities for prosecution or extradition, not the
establishment of jurisdiction. In order to fulfill the obligation aut dedere aut
judicare, the state must already have passed laws criminalizing certain acts. Aut

dedere aut judicare obligation is not limited to situations in which a universal
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jurisdiction is required to be applied for the prosecution or extradition of an
individual.

13. The prohibition of crimes arising from jus cogens norms is recognized as
an erga omnes obligation. However, recognition of the obligation to extradite or
prosecute for jus cogens crimes as an erga omnes obligation is debatable. On the
one hand, in international practice, one can find confirmation of the position that in
the case of commissions of international crimes that reach the level of jus cogens,
states are obligated to prosecute or extradite the perpetrators in accordance with
their international obligations and such an obligation has acquired the character of
erga omnes. On the other hand, the prohibition of the commission of certain crimes
should not necessarily equal the obligation of states to take specific procedural
actions. The mere fact that a particular rule has acquired the status of jus cogens
automatically does not mean that its related duty to prosecute has also gained that
status. There are examples of states granting amnesty, or asylum, to individuals

who have committed jus cogens crimes.
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APPENDIX 2

UHWTBHOTO YHIBEPCHTETY
YHA AKAZEMIAN

Oner TONOLAK

AKT
Npo BNPOBAIKEHHS PelyALTATIB AHCEpTALiiHOro N0CTiIKEeHHS acnipauTa
kadeapn Mizuapoanoro Ta esponeiicbkoro npasa Hauionansnoro
ynisepenTery «Onecbka 0pHIHYHA aKaleMis» Koc’anenko Ceprin
Onerosuua na remy: «llpunnun aut dedere auf judicare y MizHapoaHoMy
npaBi» B HABYAALHY TA HAYKOBO-A0CAIARY AinabhicTs HauionaasHoro

yuigepenTery «Onechka WPHANIHA AKageMin»

Komicis v cknazi: zo1o6u — npopextopa 3 Haykosoi poboti HauloransHoro
yripepcuTery «(Oneckka IOPHIMYHA akaieMia», npodecopa M.P. Apaxensaua,
wienia xomicii — mpopekTopa 3 HasuansHol poboTn HauionansHOro yHiBEpCHTETY
«Omechbka OpHINYHA akagemia», npodecopa IO, YneaHoBOI, HavanbHHKA
HapuanBHO-MeTomHuHoroe Bigainy Hauionansworo yHisepcutery «Opmecbka
jopumuuna axamemia» JLB. Kysweuosoi, nekawa dakyneTery cyAOBOTO Ta
misHaponnoro npasa HauniowansHoro yisepewtery «Ojeckka IOpHIHYHA
akajemis», nouenta b.B. Qacis, 3asinysada kagenpu MIAHAPOOHOTO Ta
esponejicskoro npasa, npodecopa X.H. bexpysa, cknana uei akT mpo Te, WO
pesyJIETATH aucepTauifiHoro pocnimaenna Koo aHeHko Cepria Onerosuya Ha
temy «[Ipunumn aut dedere aut judicare y MiKHAPOAHOMY Npasi», Ha 3100yTTA
HAYKOBOTO CTYMEHs JAOKTOpa tinocodii 3a cnewianedicTio 08l  «llpasox»
BHKOPHCTOBYETECA ¥  HABYANBHOMY npoueci HauionansHoro yHisepcHTeTy

«Ofechka OPHAHYHA aKajeMis» npH BHKNAIAHHI HABUAMBHMX JAHCUMIUIH
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«Mixnapoane npasow, «MixkHaponHe KpUMiHaNbHe MPABO», 8 TAKOK Y HAYKOBO-
AocinHif poGoTi CTY/EHTIB, acnipaHTis, HAYKOBLLB.
Tak, Gyn1 BpaxoBaHi NONOKEHHS AHcepTaLii, 3oxpeMa, Woao:

- HOUiNLHOTI BHBYEHHA TPHHUMMY aut dedere aut judicare Kpi3b NpHIMy
TPHOX B3IAEMONOB'A3aHMX ACMEKTiB: MO-Neplle, 3AXHCTY IHTEepeciB MiXKHApPOAHOI
crimeHOTH (3anobiranns GeskapHocTi 3a BYMHEHI MiKHAPOIHI 3NM04YHHH Ta
sabe3nedenHA MKHAPOMHOTO MOPAAKY); MO-APYre, 3aXMCTY IHTEPECIB JepKaBy
(samuTyiod0i TAa  3aNMTYBaHOi) Y  KOHTeKCTi  3AificHeHHA eKCTPaIHLIi,
KpHMIiHAIBHOTO TepeclilyBaHHA Ta KpHMiHanbHOl HOpHCAMKUIT  (30Kpema,
yHiBepcanbHOl HOPHCAMKLIT) Ta; Mo-TpeTe, 3aXHCTY MpaB Ta inTepecie ocid, AKi
MiATArIOTE KPHMIHATEHOMY NepeciiyBaHHI0 9H SKCTPaIHLII;

_misnpHocti Komicii MikHapogHOTO npasa Hal Temol «3000B'A3aHH:
BHABATH 260 311 CHIOBATH Cy0Be NepectinyBaHHs (aut dedere aut judicare)». 3a
pesyneratamu pobore KMIT OOH map wicio Temoio Gynu npeacTaBNeHi Taki
ocHOBHI moxkymeHTH: [lomepenHi 3ayBawmeHHS “3060B’A3aHHA BugasaTH abo
spificaroBaTh  cynose nepecnimysauns (“auwt  dedere  aut judicare™) ¥
mixHapomgHoMy npasi”, npencTasnedi CrerianbHHM nonoeigaveM 3a3icnasom
Tamuuekem  (2004); uorupn  gonosigi CneuniansHoro Aonosigaua 3a3icnasa
Tanuuskoro no Temi «3o0os’ssaHHA BHaasaTH abo  3IMIHCHIOBATH CYy10BE
nepecnigysanna (aut dedere aut judicare)» ([lonepenniii 3pit 2006 p., Hpyra#
spit 2007 p., Tperiii 3sit 2008 p., Yersepruii 3sit 2011 p.), 3siT Pobouoi rpynH
mojao 30608'a3aHHA BHOapaTH abo 30ifiCHIOBATH CY/J0BE MNepecniayBaHHA (auf
dedere aut judicare) (2013), Octarouna AONOBIOL PoBouol rpynd womo
30608’ A3aHHA BUaasaTH abo IiCHIOBATH Cy0Be nepectinysanns (aut dedere aut
judicare) (2014). Iecatanitrs poboTH KMIT OOH uan temow «3000B A3aHHA
BHAABATH 260 1ifiCHIOBATH CYI0BE Nepeciinysanns (auf dedere aul judicare)» e
NPHHECNO CYTTEBMX pe3yNBTATIE, [0 NpHKIANy, npoekTis  c¢rateil  npo
20608’ A3aHHA BHAABATH a60 3MIACHIOBATH CYJIOBE NepeciilLy BaHH;

- XapaKTepHCTHKHA [xepen 30008’ A3aHHA BHAABATH abo 3aificHIOBATH CYlOBE

nepeciilyBanHA 3 METOK BH3HAYEHHA XApakTepy T4 obeary 30008 S3aHHA aul



dedere aut judicare y MixHapogHoMy npasi. 30608 a3ania aut dedere aut judicare
BHILUTHBAE HE NHILE 3 MONOKEHb KOHKPETHHX MIXHAPOIHHX JOroBOpiB, ane H i3
3IBHYACBHX HOPM MIKHAPOAHOrO Npasa, NMPHHAAMHI WOA0 OKPeMHX Kateropi
MiXKHAPOOHHX 3M04HHIB, 4 caMe 00 3M0YHHIB jus cogens. EexTnpHa peanizauin
NpHHUKNY aul dedere aut judicare y KOXKHOMY KOHKPETHOMY BHNAIKY
JAIEHKATHME BiJ] BHKOHAHHA TEPKABOIO AK CBOIX MIMHAPOIHHX 30008 A3aHb, TAK |
peanizauii HeoGxinHMX 3axofis (30Kkpema W00 BCTAHOBNEHHA WOPHCAMKUIT Han
KPHMIHANBHHMH NpaBOMOPYLIEHHAMH Ta NPAaBONOPYIIHHKAMH), BHIHAYEHHX Y
HALIOHANTBEHOMY 3AKOHONABCTBI 3 TNHTaHR eKCTpaAMUii Ta KpPHMIHANBHOTO
MepecniTyBaHHA;

-3MicTy Ta knacHbikanil MIKHADOAHMX KOHBEHLiH, CNpAMOBAHHX Ha
Goporeby 3 MiKHAPONHHMH Ta TPAHCHALIOHANIBHHMH 3MOYHHAMH, WO MICTATH
nonoxeHHs aul dedere aut judicare. Taki xoHeeHUI] KnacH(iKOBaHO 33 TPLOMA
OCHOBHMMH [pYMaMH B3ANEXHOCTI BiJ CHIBBIOHOIUEHHA MiX 3000B’A3aHHAM
BHIa4l Ta 3000B'A3aHHAM 3aificHIOBATH cyaose nepecnigysaHuA. [lepma rpyna
JIOTOBOPIB MICTHTE NMONOMKEHHSA, fKi MOKIATAITH 3000B'A3aHHA WIOAO BMAAYi, a
30008 A3aHHA CY0BOTO TEPecnilyBaHHA BHHMKAC NWIIE ¥ BHMAAKY BiIMOBH Bij
excTpaauuil. Jpyra rpyna KoHBeHUIH BKIOYEE MONOMKEHHA, AKI NOKIANAIOTEH
30008’ A3aHHA 3AIHCHIOBATH Cy0BE NepeclilyBaHHA ¥ pasi, KONH NiAo3ploBaHWi
NpaBoNOpYIIHHE mNepedyBac Ha TepHTOPIl AepaBH-YUACHHIl, HEIANEHKHO BiA
TOI'O, 4H JAMHTYE iHIUA Jep:KaBa-y4acHHUA eKcTpaguuio. Tpeta rpyna aorosopie
MIiCTHTB MOJIOKEHHN, AKI nepeada4aloTs ANbTePHATHBY A NepHaBH, Ha TepuTOpii
AKOT 3HAXOAHTLCA nepeabavyBaHuil NPaBONOPYIHHK,

-3MICTY TPBOX OCHOBHHX KOHCTPYKUIH CHiBBiOHOWeHHA Mi% apoma
30008’ A3aHHAMH  (BHnasaTH  abo  3mifCHIOBATH CYAOBE nepecnigysaHHs),
3AKpinIeHHMH NpPHHIMNOM awl dedere aut judicare (mpioputer excTpamMuii,
MpiOPHTET CyAOBOTO NepeciiyBanHa, ANbTePHATHEHICTS);

- HeoOXiIHOCTI NPOBENEHHA BIAMEXKYBAHHA Mi% NpHHUMNOM aul dedere aur
Judicare Ta npuHuMnom yHisepcankHol ropucaukuil. Yuisepcansna iopHcanKiis

3ACTOCOBYETLCA 34 BIICYTHOCTI iHINOTO 3B°A3KY 3 JePKaBOIO (TepHTOPIaNbHICT,
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FPOMAJAHCTBO 4 iHWA mnigcrasa); 3000B'A3akHA aut dedere aut judicare
nepenGasae  nepefiayy CNPABH  KOMMETEHTHHM  OpraHaMm  Juis CYI0BOrD
MEpeciilyBaHHA 4H eKCTPAIMILIT, & He BCTAHORNEHHA IOPHCAMKLIT. [U19 BHKOHAHHS
30008'A3aHHA aut dedere aut judicare, nepwasa nosHHHA NPHAHATH 3AKOHH, LIO
KPUMIHATI3YIOTh neBHy noseaiHky. 30008'ssauns aut dedere aut judicare we
OOMEKYETRCA CHTYaliaMH, #Ki noTpebyloTh 3aCTOCYBaHHA YHIBEPCATBHOT

IOPHCOMKIIT /1114 CyN0BOrO NepecnioyBanHs M eKCTPanHIiT 0cobH;
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