AHOTANIA

Jvowmenko O. 0. Peanizanis mnpasa Ha CHpaBelIMBHH Cya Yy
KpPUMiHAJILHOMY NpOBaJkeHHi YKkpainu. — KBanidikamiitHa HaykoBa mpaiisi Ha
MpaBax PyKOIUCY.

HucepTtanis Ha 3100yTTS CTyneHs AoKTopa ¢iaocodii 3a cCreniabHICTIO
081 — «IIpaBo». — Hamionanbuuii yHiBepcuteT «O/echbka IOpUANYHA aKaIEMIsD),
Oneca, 2021.

Juceprallisi € KOMIUIEKCHUM JOCTIKEHHSIM, TPUCBSIUCHUM peatizailii rmpaBa
Ha CIpaBeJIMBUU Cyl y KpPUMIHAJIBHOMY TMPOBA/KEHHI YKpainu. Y poOoTi
BUBYEHO Cy4YaCHUH CTaH HAYKOBOi pO3pOOJIEHOCTI MIJHATOI MPOOJIEMAaTHUKH, IO
3MIMCHEHO Ha MIJACTaBl aHajlidy HAyKOBUX JOCIIIKEHb, IPUCBIYEHHUX
pPI3HOBEKTOPHUM acHEeKTaM peaiizalii MpaBa Ha chOpaBeiMBUA cyd (B
XPOHOJIOTIYHOMY TOPSIAKY 3alleKHO BiJ Ti€i 4yu 1HIIO! Tanmy3i mpasa). Orisn
ONPUWIIIOAHEHUX PE3YyJbTAaTiB HAYKOBUX PO3POOOK 3aCBIIUMB, 110 HA CHOTOJIHI B
IOpUJINYHIN JOKTPUHI 3aKiIajeHO (yHJAaMEHTadbHI TEOPETUYHI OCHOBH MO0
MOHATIMHOTO  amapaTy, 3HAuY€HHsS, CTPYKTYPHUX €JIEMEHTIB IpaBa Ha
CIpaBellIMBHI CyJ, MOTo peanizamii mij 4ac CyJoBOTo po3risiay Toio. IIpore,
HE3BAKAIYM HAa YMMaly KUIbKICTh HAayKOBUX JOCHIIKEHb 3 JAHOTO MUTAHHS,
KOMIUIEKCHOTO BHUBYEHHS peali3allii TmpaBa Ha CHOpPaBEUIMBUNA Cyd Y
KpUMIHAJILHOMY ITPOBAKEHHI HE 31MCHEHO, 110 MIABUIIYE aKTyadbHICTh M1HATOI
npobnematuku. KpiM Toro, Hu3ka muTaHb, 0 CTOCYIOTHCA pealizallii boro mpasa
B IIPAKTUYHIN MJIONMIMHI, € TUCKYCIMHUMU, MAJIOAOCIIII)KEHUMHU, a OKPEMI i 30BCIM
HE BUPIIICHUMHU.

Buznaueno, 1mo, BUXOAs4u 3 (PyHIaMEHTAIBHOCTI Ta 0aratoacrneKTHOCTI
MpaBa Ha CHpPaBEJIMBUM CyJ]l, OAHOMAaHITHE MOr0 pPO3YMIHHA HE MOXJIUBE 0O€3
yceOIYHOTO OCMUCJEHHS TpPhOX B3aEMONOB’SI3aHUX  CKJIQJOBUX IPABOBUX
nediHIIA — «IIpaBoy», «CHPABEIIUBICTEY 1 «CyA». 3aUisl IBOTO 13 KPUTUUYHUM
OCMUCJIEHHSM 3/IIMCHEHO aHall3 HAYKOBUX MO3UIIHN Ta MPaKTHUKU €BPONEHCHKOTO
cyny 3 npaB moauHu (nami — €CIIJI) moao TiaymadeHHS BKa3aHUX TMOHSTH.

BuzHaueHo HeAOLIBHUM I1HTEPHPETYBaTU MpaBa HA CHPaBEIJIUBHI CyJ dYepes



HOro CTPYKTYpHI €JIeMEHTH. 3’sICOBaHO, 110 B TPaBOBii JOKTPUHI MUJIbHA yBara o
TAYMAau€HHSd TpaBa Ha CHOpaBeUIMBUM Cya  OOyMOBJIE€Ha  JEKIIbKOMa
3arajgbHOMNOB si3aHMu  (akTopamu. [lo-mepiie, Taka KOHIENTYyami3alis Mocrana
micna  patudikanii  Ykpainoto KoHBeHIli mpo 3aXWCT TMpaB JIOJUHHU 1
ocHoBomoJIOXKHUX cBoOox 1950 p. (mam — K3IIJI/Konsenuis). Ilo-mpyre,
Koncrutynieto Ykpainn Tta 3akoHoM «Ilpo cynmoyctpiii Ta cratyc cCynaniB»
KOXXHOMY rapaHTOBAHO MPaBO HA CIIPABEIIMBUI Cy] (CyOBHM pO3IIIS).

BupineHo nBa B3aeMOMNOB’si3aHI CTPYKTYpHI €JIE€MEHTH IpaBa Ha
cupaBeIuBUM cyxa: 1) IHCTUTYIHHO-QYHKIIOHANBHUM, A0 SKOrO BKJIOUYEHO:
JOCTYM 0 MPABOCYJ/ISA; HE3AJIEKHICTh Ta HEYNEPEIKEHICTh CyAy; TJIACHICTh Ta
BIIKPUTICTh CYJOBOTO MPOBAKEHHS;, 2) MpOlLeCyalbHUM, 0 SIKOrO BIJHECEHO:
PO3YMHICTh CTPOKIB; 3MarajbHICTh CTOpPIH KpPHUMIHAJbHOTO MPOBAJKEHHS,
OCKapEHHS MPOLeCyaTbHUX PIIEHb, A1 YU O€3/ISIIBHOCTI.

3BepTaeThCsl yBara Ha B3a€MOIIOB’SI3aHICTh Ta B3a€MOJIONIOBHEHICTh TaKUX
KOHBEHIIITHUX BUMOT, SIK JOCTYIl 10 MpPaBOCYIJs Ta OOOB’SI3KOBICTh CYJOBHX
pilieHb. 3a3Ha4yeHo, 110 OOOB’S3KOBICTh PINIEHb CYIy SK 3acajia CyJIOYMHCTBA
KOHKPETU3Y€TbCS Yy  HAI[lOHAIBHOMY IPOLECyaJbHOMY 3aKOHOJABCTBI  Ta
OB’ SI3Y€THCA 3 HAOpaHHSAM HUM 3aKOHHOI cuiid. B3aro no yBaru npaktuky €CILI
y Til 4YacTWHI, IO BIACYTHICTb OCTAaTOYHOI'O CYJOBOIO PIIICHHS BBAXKAETHCA
MOPYILIECHHSM TpaBa Ha JOCTYII /10 cyay. BiazHaueHo, 1o BiAMOBIAHO A0 MPaBOBOi
no3uuii €CIIJI HeMOoXMBO mpumycTuTH, mo6 y m. 1 cr. 6 KouBenuii Oynu
JIETaIbHO OMHUCAaHI MPOLIeCYalibHI TapaHTii, Kl HaJJAl0ThCA CTOPOHAM, a came LI0/10
3M1MCHEHHS CIPaBEAJIMBOr0, MyOJIYHOrO 1 MIBHUAKOTO PO3TIISAY CHOpPaBH, MpHU
bOMY HE FapaHTOBAHO MPUIHATTSA OCTATOYHOT'O PIILIEHHS.

[linTpuMaHO HAYKOBY MO3UIIIIO 3 TPUBOAY TOTO, 110 AOCTYII A0 IPaBOCY s
JOIIBHO PO3IJISIAATH  SIK  KOMIUIEKCHUM 1HCTUTYT, OCKUIBKA 1€ CTBOpPEHI
JIEP>KaBOIO IOPUJIUYHO-TIPABOBI YMOBH, MPH SAKUX KOXKHA 0c00a, sKa BBaXKae, IO ii
mpaBa, CBOOOJM YU 1HTEPECU MOPYIIEHI, MA€ peallbHy MOXJIMBICTb 3BEPHYTHUCS 10

Cyay, CIIOJIBAalOYMCh Ha ONEpPaTUBHUN Ta CHpPaBEJIMBUNA CYJIOBUM 3aXUCT,



HaIlpaBJI€HUI Ha BIAHOBJIEHHS MOPYLIEHUX IpPaB 3 0OOB’A3KOBUM 1 O€3yMOBHUM
BUKOHAHHSM CYJIOBUX PIILIEHb Y BIABEIECHUN 3aKOHOM CTPOK.

KoncratoBano, mo Hapa3l OpOOJEMHHM 3aJIUIIAETHCA TMUTAHHS II0J0
3a0e3MedeHHs MpaBa 0COOM Ha HeraiHe 3BEpPHEHHS A0 CYAY 3a 3aXHCTOM CBOIX
npaB, gkl OyJM MOpyUIeHl MiJ Yac AOCYAOBOro posciinyBaHHd. He mocnpusiio
BUpIIICHHIO I1i€1 mpobOsiemu 1 nomoBHeHHs 4. 1 ct. 303 KIIK VYkpainu HOBUM
nyHKTOM 9-1, amke 3akoHOAaBelb IepeAdAauyuB MOXKIMBICTh OCKAapKUTU Ha
JIOCYJIOBOMY PO3CIIJIyBaHHI JIUIIE PIIIEHHS NPOKypopa Ipo BIIAMOBY Y
3a/I0BOJICHHI CKaprd Ha HEJIOTPUMAHHS PO3YMHHUX CTPOKIB CIITYUM, IPOKYPOPOM
1] 4Yac JOCYJOBOrO pO3CIiAyBaHHS. 3 METOK MOJAJIbIIOI ONTHUMI3ALll JaHOTO
MUTAHHS 3aPONOHOBaH1 BiANMOBIIHI 3MiHU 110 1. 9-1 4. 1 cT. 303 KIIK Vkpainu. 3
ypaxyBaHHAM HOPMAaTHBHO-IIPABOBOTO 3aKpIIUIEHHS TapaHTiil gocTtymy A0
MPaBOCY /sl 3aMpONOHOBAHO iX MOJUIMTA Ha 1Bl rpynu: 1) 3araibHi — Ti, 11O
nepeadavyeHi y HOpMax MDKHAPOJHO-NPABOBUX aKTIiB; 2) cHOeliaibHi — Ti, IO
nependayeHl B HalllOHATbHOMY KPUMIHAJIBHOMY MPOLECyalIbHOMY 3aKOHOJABCTBI.

JlocnipkeHo npo0ieMHl MUTAHHS, IO CTOCYIOThCS HE3aJIEKHOCTI CYAJIIB K
nepeayMoBy (PYHKIIOHYBaHHSI CAMOCTIMHOT, aBTOPUTETHOI CYI0BOI BJIA/IH, SIKa Ma€
BI/IMOBIATH €BPOIMENCHKUM CTaHAapTaM y cdepi 3aXHUCTy MpaB 1 CBOOO JTIOIUHH.
AJIKe BIJACYTHICTh HE3aJEKHOTO CYyQy CBIIUUTH SIK TMPO HEXTYBaHHS
OCHOBOTIOJIOXKHUMH MpaBaMU 1 CBOOOJIaMH JIFOAUHU, TaK 1 MPO BIACYTHICTh J1€BOI
cynoBoi cuctemu. llosiICHIOETBCS II€¢ THM, IO HE3AJEKHICTh € HEBiJ €MHOIO
NepeayMOBOIO 3a0e3NedYeHHs] IpaBa Ha CHOPABEAJIMBHI CyJl, TapaHTyBaHHS
BEPXOBEHCTBA IPaBa 1 3aKOHHOCTI.

AKIIEHTOBAHO yBary Ha Taky IpoLEeCyalbHy rapaHTii0 HE3aJIEKHOCTI CyIIIB,
AK OOOB’SI3KOBICTh BKAa31BOK CYyAY BHILIECTOSIIOI I1HCTaHLIi, OCKIIbKH BOHHU
CIpSIMOBaH1 HE TUILKM Ha BUIIPABIICHHS CYJOBUX MOMWJIOK, a 1 Ha 3a0e3Me4YeHHs
HE3aJIeXKHOCTI CYJ/IiB 1 CBOOOIU X BHYTPIIIHHOTO MEPEKOHAHHS 1]l 4ac PO3IIISAY
cupaBu. BigszHaueHo, 1m0 Ha BiAMIHY Bia nojoxeHb 4. 2 cT. 415 KIIK VYkpainu,
AKUMU Tepen0ayeHo MeX1 BKAa31BOK CyJy amelALiifHOi 1HCTAHIl, MEX BKa31BOK

cyny kacauiiaoi iHcTaHuii B KIIK Vkpainu He nepenbaueHo. 3 METOI yCYHEHHS



TaKoOi 3aKOHOJABYOI MPOTAJIWHM 3alMpONOHOBAaHO JAONOBHUTH 4.2 cT.439 KIIK
VYKpainu BIAMOBITHUM TTOJI0KEHHSIM.

BigmivaeTbcs, MmO iMIepaTMBHA BUMOTra 3aKOHY, siKa 3000B’s3y€ CyA
3aKpUTH KpUMIHAJIbHE TPOBAKEHHS, SKIIO MPOKYpOp BIIMOBHUBCSA  Bijl
MIITPUMAHHS JEP:KaBHOTO OOBUHYBAUYCHHS, a MOTEPHUINI He Oakae MATPUMYBATH
Horo B cyai, 0OMeXy€e CaMOCTINHICTh, HE3AJEKHICTh Ta HEYNEPEIKEHICTh Cyay. 3
MPUBOJIy LILOTO JIUCEPTAHT MOAUISIE HAYKOBY MO3UIlII0, IO CyJ HE MOxe OyTu
3000B’s3aHUN 3aKPUTH KpUMIHAJIbHE MPOBAHKEHHS, HE BIAIOYUCH JI0 BUPIMICHHS
MUTAaHHS PO T€, HACKIJIBKHU TaKa BiIMOBA € OOTPYHTOBAHOIO.

BcTranoBieHa BiICYTHICTh IIOJIO €THOCTI 3aKOHOJIaBUYOTr0 (DOPMYIIIOBAHHS Ta
HOPMATUBHOTO 3aKpIIUICHHS 3a3HAYEHOI 3acaju. 3BEPHEHO yBary Ha MO€HAHHS Y
Mexkax cratedt 7, 27 KIIK VYkpainu Takux MpaBOBUX KAaTETOPid, SIK «TJACHICTHY,
BIIKPUTICTH» Ta «(PIKCyBaHHS TEXHIYHUMH 3aco0aMu», WIO0 CBIAYUTH TIPO
KOMIUJIEKCHICTh wLi€i 3acaau. [linTpumMaHo HayKoOBY MO3MIIO, IO 00OB’S3KOBICTH
(dikCyBaHHS TEXHIYHMMHU 3ac00aMu CYJIOBOIO TMPOBAKEHHS € HEOOXITHUM
JIOTIOBHEHHSIM BUMOTHU TJIACHOCTI, 110 3a0e3Meuy€e BIIKPUTICTh CYJOBOTO PO3IIISIY.
Pa3zom 3 TuM, clii JOTPUMYBATUCA 1 BUMOTH MOBHOTH, SIKa XapaKTePU3YEThCS
iH(pOpMaIIiHOI0O HACUYEHICTIO, Ta MiJ SKOK PO3yMIETbCS 3arajbHa KIJIbKICTh
iH(opMaitii, mo 3adikcoBaHa Ta MICTUTHCS Y BIAMOBIIHUX TEXHIYHUX 3aC00aX.

CtBepmxkeno, mo BuMord 1. 7 4.2 cT. 412 KIIK VYkpainu 6e3nocepeaHbo
CIpsIMOBaH1 Ha e(EeKTUBHY peai3alliio MpaBa Ha CIPaBEIJIMBUHN CyJ, MOPYIICHHS
YOro € iICTOTHUM MOPYUIEHHSIM KPUMIHAJIBHOTO MPOILIECYyaIbHOTO 3aKOHY, a, OTXKE,
M MiACTaBOIO 71l CKACyBaHHS CyJO0M alesIiiHOI 1HCTAHIIl CyJJOBOrO pILIEHHS 13
MPU3HAYEHHSIM HOBOI'O PO3MJISAYy B CyIl NEepuioi IHCTaHIi. AHami3 CyJI0BOi
MPaKTUKA 3 1IbOTO MUTAHHS 3aCBIAYMB, 110 OUIBIIICT, BUPOKIB Ta YXBall CyAY
nepuioi 1HCTAHIIL 3 MIJCTaBH, sgka nepeadadena m. 7 4.2 ct. 412 KIIK VYkpainu,
CKACOBYETHCSI CaMe 4epe3 MOPYIICHHS CyJJaMi BUMOTH 11010 MOBHOTO (PiKCyBaHHs
CyJ0BOTrO npoBaiKeHHs. [Ipyu 11bOMY BU3HAHO HETATHUBHOIO MPAKTUKY CKAaCyBaHHs

CyJIOBOTO pillleHHsI 0e3 BUTpeOyBaHHS pPE3epBHOI KOMIi TEXHIYHOTO HOCIsA



iHpopMmaiii. 3 METOI0 YHUKHEHHSI Takol MPAKTHUKU 3alpONOHOBaHI BiAMOBIIHI
3minu 1o KITK Ykpainu.

KoHncraToBaHo, 1m0 nomuproBainsHe TaymadeHHs 4. 6 cT. 107 KIIK Ykpainu,
AK€ Ma€ MICIe B CYJOBIMl NpakTHIll, CYNEepeuuTh 3MICTy Ili€l HOPMHU. 3aiJis
YCYHEHHSI TMOJIOHUX cuTyalid Ta e(EeKTUBHOro 3a0e3NedyeHHs I[paBa Ha
CIIpaBEIJIMBUI CyJl y KOHTEKCTI peali3allli BAMOTY MOBHOTO (DiKCYBaHHS CYJJOBOTO
3acijaHHsa TEeXHIYHUMHU 3acobamu, 3amnpornoHoBaHo 10 KIIK VYkpainu BHecTu
BIJIIIOBIIHI 3MIHH.

BigzHaueHo, 1m0 3ampoBa/KEHHS [0 KPUMIHAJIBLHOIO MPOLECYaTbHOTO
3aKOHOJABCTBAa YKpaiHU MOJIOKEHHS MPO PO3YMHI CTPOKH € TTO3UTUBHUM KPOKOM,
CIIPSIMOBAaHUM Ha HAOJMKEHHS HAI[IOHAJBLHOIO KPUMIHAIBHOTO CYJOYMHCTBA /0O
€BpPONEUChKUX cTaHaapTiB. OjHaK, Ha CHOTOAHI YWUMaJla KIJbKICTh 3BEPHEHD
rpoMansiH Ykpainu qo €CIUI crocytoThess HEAOTPUMAHHSI PO3YMHHX CTPOKIB, MPU
YoMy HaHOUIbIIA KUIBKICTh 3asiB CTOCYETbCA CHUCTEMHOI'O HEBHKOHAHHS a0o
TPUBAJIOTO0 BUKOHAHHSI PIllIEHb HAIIOHAJIBHUX CY/IIB, IO € MOPYILICHHSIM 1. 1 CT. 6
ta cT. 13 KonBeHuii.

CdopmynboBaHO Te€3y IPO Te, 110 3HAYHUM KPOKOM Yy HANPSIMKY PO3pOOKHU
JIIEBOTO MEXaHi3My 3a0e3MeyeHHs PO3yMHUX CTpPOKiB, 30Kpema, (popMyBaHHs
cucteMd €(QEeKTUBHHX MPABOBUX 3acO0IB, sIKI O JO3BOJSUIM JOCATTH OallaHCy
peamizamii myOIIYHUX 1 3aKOHHUX 1HTEPECIB YYACHUKIB KPUMIHAIBHOTO
MPOBAJKEHHS, € MpaBoBl no3uilii BepxoBHoro Cyny.

BuokpemneHo Ta mpoaHani30BaHO OCOOJIMBOCTI BH3HAYEHHS KPUTEPIiB
po3yMuux ctpokiB 3a KIIK nesxux 3apyOiKHMX KpaiH, 110 Jajdo 3MOTy 3poOUTH
BHCHOBOK MPO OUIBII MOIMIMPEHUN MIAX1J MO0 iX YHOPMYBaHHSA. 30CEPEIKEHO
yBary, IO JOCUTh BaXKIHUBUM € 3M1MCHEHHS JIOCYJOBOTO PO3CHIAyBaHHS Ta
pPO3MIISAYy KPUMIHAIBHOTO MPOBAKEHHS B CYJl SKOMOTA IIBUIIIE II0JI0 OCOOH,
CTOCOBHO SIKO1 mependadyaeTbcsl 3aCTOCYBAaHHSI MPUMYCOBHX 3aXOJIB MEIUYHOTO
xapakTepy a00 BUPIIIYEThCA MUTAHHS MOPO iX 3aCTOCYBaHHsS. Y 3B’SI3KYy 3 UM

3alpONOHOBAHO BHECTH 3MiHU 10 4. 4 cT. 28 KIIK Ykpainu.



[TopiBusaBmu 4. 6 ct. 28 Ta ct. 308 KIIK VYkpainu, koHCTaTOBaHO, IO iX
MOJIOKEHHS HE Y3TOJIKYIOThCS, OCKUIBKU B OCTAHHIN HE nependauyeHo MOXKIUBOCTI
3BEPHEHHS [0 CIIIYOro Cyaai abo cyay 3 KIOMOTaHHAM MPO HEJOTPUMAaHHS
PO3YMHHX CTPOKIB. 3ajyisl YCYHEHHS BKAa3aHMX 3aKOHOJABUMX HETOYHOCTEU Ta
CYyHEPEYHOCTEN 3ampONOHOBAHO BHECTU BIJMOBIHI 3MiHU ¥ JOMOBHEHHS A0 4. 6
ct. 28 Ta cT. 308 KIIK Ykpainmu.

CdopmynboBaHO Ta 0XapaKTEPU30BAHO I’ ATh O3HAK 3MarajbHOCTI, a CaM€ B
KOHTEKCTI: 1) 3acaau KpUMIiHAJIBLHOTO MPOBAKEHHS, 110 Ma€ OYTH peai3oBaHa Ha
BCiX HMOro cramisx; 2) TpbOX KPUMIHAIBHUX MpoUeCyalbHUX (YHKIIH;
3) MOKJIMBOCTI CTOpPIH KPHUMIHAJbHOTO MPOBAHKEHHS CaMOCTIMHO oOOupaTu
MOBEIHKY Ta BIJCTOIOBATH BJIACHY IPABOBY IO3MIIII0, 3aXUIIATH MPaBa, CBOOOIU
Ta 3aKOHHI 1HTepecu; 4) MpolecyadbHOi PIBHOCTI CTOPIH KPUMIHAIBHOTO
MIPOBA/KEHHS; 5) HAJIEHHS Cyly OCOOJIMBUM CTAaTyCOM, SIKUW B1TOKPEMJIEHUH BiJl
CTOpIH MPOBAKEHHS, Ta CTBOPIOE YMOBH JJIsl pealizalilli HUMHU MpaB 1 BUKOHAHHS
000B’SI3KIB.

3 MeTOow onTuMi3alli 3acaiu 3MarajibHOCTI B YaCTHUHI CaMOCTIHHOIO
00CTOIOBaHHSI CTOPOHOIO 3aXUCTy IMPABOBOi MO3HUIIT B Cyl BUCJIOBJICHO MO3HUIIIIO
MpoO HEOOXIJHICTh HAJaHHS CTOPOHI 3aXWCTy IMpaBa CKJIaJaTH «3aXUCHUU
BHCHOBOK». APryMEHTOBAHO, [0 B JAHOMY MPOIECyalIbHOMY JTOKYMEHTI Ma€ OyTu
BiloOpakeHa TMO3UIlISI CTOPOHM 3aXUCTYy IMIOJ0: OOCTaBUH KPUMIHAIBLHOTO
MPaBOINOPYIICHHS; BU3HAaHHA a00 HEBU3HAHHS OCO0OK CBOET BHUHU 13
OOTpYHTYBaHHSIM  TakOi  MO3HUIIl; MOXIJIMUBOCTI  BIJIIKOAYBAaHHS  IIKOJHU
MOTEpHIIOMYy; OOCTaBUH, SKi IOM SKIIYIOTh TOKapaHHsS TOMIO. 3aXUCHUU
BHCHOBOK MOBUHEH TOJAaBaTUCA JO CyJIy Ha MIArOTOBUOMY TMPOBA/KECHHI Ta
OTOJIOIIYBATHUCS 3aXMCHUKOM Ha MOYATKy CYJOBOTO PO3IJISIAY MICHS OrOJOIICHHS
MIPOKYPOPOM OOBHHYBAJIBHOTO aKTY.

KoncTaToBaHo, 1110 CTOPOHH KPUMIHAJIBHOTO MPOBAKEHHS HE € PIBHUMU y
nporieci 30upanHHs Aoka3iB. CBIIUEHHSM I[OTO € T€, IO TepeadayeHi 3aKOHOM

criocoOu 30MpaHHS CTOPOHOIO 3aXUCTy JI0Ka3iB ab0 HEJAOCTATHHO BPETyJIHOBaHI



(Hanmpukiaz, BUTpeOyBaHHS JOKa3iB, 31IMCHEHHS «IHIIUX [1i1»), a00 GaKTUIHO HE
€ 30upaHHAM 10Ka3iB (1HILIIOBAHHS MPOBECHHS CIIIIUUX (PO3IIYKOBUX) Miil).
BupineHo ABI  OCHOBHI MO3UIII MO0 MPOOJEMATUKH aKTUBHOCTI
JOCIIIPKEHHST CyAy OOCTaBMH KpPUMIHAJIBHOTO MpoBajkeHHs. [lepmia BuTikae 3
0aueHHsI «YUCTOl 3MarajabHOCTI», NPUOIYHUKH SKOI CHOPUUMAIOTH CYI SK
HE3aJIe)KHOTO 1 HEYNepeIKeHOro apOiTpa MIpaBOBOrO CIOPY MIX CTOpOHaAMU
KpPUMIHAJBLHOIO MPOBA/KEHHs. J[pyra — AlaMeTpanbHO MPOTHUIICKHA 1 MOJSATAE Y
BIJICTOIOBaHHI TIpaBa CyJay Ha I[E€BHY IHINIAaTUBY B JOKAa30BIM ISUIBHOCTI.
Haronomeno Ha TOMy, IO Apyra NO3UIIS CYNEPEUUTh 3MICTY 3aKOHOJIaBUHMX
MOJIOKE€Hb. APryMEHTOBAaHO, 1[0 MACHUBHICTH CYyJy MOKIIMBA JIHMIIE 32 yYMOBHU
3a0e3MedeHHs] JIMCHOI 3MarajbHOCTI Ta PIBHOCTI CTOPIH SIK Ha JOCYAOBOMY
pO3CIiyBaHHI, KOJU 3A1MCHIOEThCS 301p JOKa3iB, Tak 1 MiJ Yac CYJIOBOIO
O3Sy, KOJIU CTOPOHU aKTHUBHO BiJICTOIOIOTH CBOI MIPABOBI MO3UILII.
BcranoBieHo, 10 MpaBO Ha OCKAp:KEHHsS € OJHUM 13 HaWBaXJIUBILIUX Yy
CTPYKTypl NIpaBa Ha CHOPABEUIMBUNA CYJ, OCKUIBKM CaMe€ 4epe3 IMpolec HOoro
peamizailii 3A1ACHIOETbCS: 1) BUMpaBICHHS TMOMWJIOK 1 TOPYUIEHb 3aKOHY,
JOMYIIEHUX  CIIYUM, TMPOKYpOpPOM,  CIIAYUM  CyaJer, abo  cyloMm;
2) 3a0e3neueHHs MpaB Ta OXOPOHIOBAHUX 3aKOHOM 1HTEPECIB YYACHUKIB MPOLIECY;
3) yTBepXKEHHSI 3aKOHHOCT1 Ta CIIPaBeIJIMBOCTI KPUMIHAJIBHOTO CY/I0YMHCTBA.
Bunineno  AgBa  HayKOBHX — MIAXOAM  IMOAO  KOHCTUTYLIHHOCTI
(mexonctutymiitHocTi) nonoxxkeHb KIIK Vkpainu, B SIKUX 3aKpiIJIECHO BUYEPITHUN
Mepeik pillieHb, Al 49U Oe3MIsUIbHOCTI CIIAY0ro, MPOKypopa, IO MiAJISITraroTh
ockapkeHH0. IlinTpumMaHO TpaBHUKIB, SKi HEe BOAYarOTh, IO MOJIOKEHHS Y. |
ct. 303 KIIK Vkpainu cynepeuatrs cT. 55 Konctutymii YkpaiHu, OCKUJIbKU
3aKOHOJaBellb NepeAdaunB MOXKJIUBICTh OCKAPKEHHSI HE JUIIE pillieHb, N1 abo
0e3IsIIbHOCTI ciiiuoro adbo mpokypopa, BuzHaueHux y 4. 1 ct. 303 KIIK VYkpainu,
a ¥ iHmwmx. Taki ckapru OyAyTh MPEIMETOM PO3IMISIAY HE Ha CTafll JOCYJI0BOTO
pO3CHiyBaHHs, a Ha CTaJli MArOTOBYOTO MPOBa/KEHHs. BiTak, 3aKkoHO1aBElb HE
OOMEXHMB YyYaCHUKIB KPHUMIHAJBLHOTO MPOBA/KEHHS Yy IMpaBi Ha OCKap KEHHs

pileHb, i abo Oe3IsNIBHOCTI CIIIY0ro, MPOKypopa, a JUIIe PO3MEKYBaB, SKi



CKapru MOXYThb IOJABaTUCA Ha CTaAll JOCYJOBOIO PO3CIIIyBaHHS, a SKI - Ha
M1JIFCOTOBYOMY MPOBAJIKEHHI.

Haronomeno Ha mnpo0iieMi HEBPETYJIBOBAHOCTI MPOLECYATbHOTO IMOPSAKY
pO3MIISAy CKapr y4acHUKIB KPUMIHAJIBHOIO MPOBAKEHHS HA PIIIEHHS, J1i a0o
O€3ISUTBHICTh CJIIAYOr0, MPOKYypOpa Ha MiATOTOBYOMY MPOBAKEHHI, OCKIIBKU Y
nonoxkeHHsx crareit 314, 315 KIIK VYkpainu B3arani He BKa3aHO MNpPO PO3TIIA
CKapr, MOJaHWUX Ha pimeHHs, A1i abo Oe3[IAIBHICTh CHITYOro, MPOKypopa.
KoHcraTtoBaHo, 110 HAa CHOTO/IHI BIICYTHI MEXaHi3M BUKOHAHHSI BUMOT YacTUH 2,
3 cr. 303 KIIK VYkpainu, 110 y cyJ10Bii MPaKTUIl CTBOPIOE MEPETIOHU B peaizallii
mpaBa JOCTYIy J0 IpaBOCY/AJsl, a caMe MpaBa Ha OCKAP>KEHHS Ha MiITOTOBYOMY
MPOBAKEHHI. 3a3HAa4€HO, M0 BUPINICHHS NPOOJEMHHUX MHTaHb 3 MPEIAMETY
OCKapE€HHsI Ha CTafli JOCYJOBOTO PO3CIiAyBaHHS MOXKE€ 3I1MCHIOBATHUCS IBOMA
nuisixamu. Ilepmuii nuisix mojsrae B 3aKOHOJABUOMY BHU3HAYEHHI «BIAKPUTOTO
Mepeiky» pillleHb, M1 Yu Oe3IsIbHOCTI CIITYOTO, IPOKYpOpa, sIKi MOXKYTh OyTH
OCKap»e€Hl Ha JOCYJOBOMY pO3CIiAyBaHHi, II0 CBIAYUTUME MPO BIIMOBY BiJ
0oOMe)XeHHs MpeIMeTa OCKap>KeHHS Ha CTafli I0CyA0BOro po3ciiayBaHHs. pyruii
NUISIX, KWW JUCEPTAHT BBaXka€ HAWOUIBII JOUUIBHUM, TMOJATAaE y 3aIUIICHHI
3aKpUTOTO MpEeAMETY ocKapykeHHs, nepegdoadeHoro 4. 1 ct. 303 KIIK Ykpainu, Ta
HEOOX1HOCT1 PO3pOOJICHHS MOPAJIKY OCKAPKEHHS HA MiJITOTOBYOMY MPOBAKEHHI
«IHIIUX» PIllIEeHb, A1 4M O€3IsIbHOCTI CHAIAY0r0, IPOKypopa (K1 He nependayeHi
y 4. 1 ct. 303 KIIK Ykpainu) 3 MeToro HOro JeTanbHOi periiaMmeHTallii.

Haronomeno Ha HEOOXITHOCTI BHU3HAYEHHS MPOLECYaIbHOIO IOPSAKY
OCKapXE€HHsI pillleHb, MAid, Oe3disUIbHOCTI CIIY0ro, MPOKypopa IiJ Yac
MIArOTOBYOr0 MPOBaKEHHS, Y 3B A3Ky 3 uuM y KIIK Ykpainu cning nepeadbauntu:
1) yyacHuHKIB, 5IKi MalOTh IIPaBO MOJABATH CKApTd B MiATOTOBYOMY IPOBAKEHHI
(mOUIBHO Take MpaBoO HajaTu Oyb-sKid 0co0l, mpaBa siKOi Oynau mopyuieHi abo
HEOOIPYHTOBAaHO OOMEXEHI IIiJI Yac JIOCYyJOBOTO PO3CIiAyBaHHS); 2) CTPOKHU
MOJAaHHS CKapru, 30Kpema, MpOTAroM yChOTO MiJrOTOBUOIO MPOBAKEHHS, aje 10
MPU3HAYEHHSI CYAOBOTO pO3IIsAy; 3) MOPANOK pO3TISAy CKapru CyJIoM

(BUpILIEHHS TaKUX CKapr Ma€ 3A1MCHIOBATHUCS 3a MPaBWIAMHU CYJOBOTO PO3TIISIY



(ct. 318-380 KIIK VYkpainu). CTpok po3risiy CKapru MOBHUHEH CTAHOBUTHU HE
MI3HIIIE CIMJIECSITH JIBOX TOJMH 3 MOMEHTY ii HaJXO/J>KeHHS; 4) MPpaBOB1 HACTIAKU
pO3IJIAly CKapru, TOOTO PIMIEHHS, SIKI MOXYTh YXBaJIUTHCS CYJIOM 3a
pe3yJbTaTaMu pO3TJIsly CKapru.

AHaJli3 OpaBOBUX MO3ULIH, siKi Oyiau cPopmoBaHi €BPONEUCHKUM CYJIOM 3
npaB moannu, Konctutyniitnum Cynom Ykpainu ta BepxoBuum Cynom mia yac
po3risiAy W BUPINIEHHS COpaB, JlaB 3MOTY MPUUTH 1O PO3YMIHHS, IO
BctaHoBieHuM B cT. 309 KIIK Ykpainu BuuepnHuil nepeiik yxBaji ciaigdoro Cyaii,
AK1 MJISATA0Th anelsaIiHOMY OCKAp>KEHHIO MiJ 4ac JA0CYJ0BOTO PO3CIiayBaHHS,
HE 3aBXKJU MOXKE PO3TIISIIATUCH SIK TOPYIIEHHS MpaBa A0CTYIY J0 MPaBOCYIIA.

Busnano, mio mepeBipka 3amepedyeHb Ha YXBaJlKd CIHIYOTO CYJIJIl MiJ 4ac
MiITOTOBYOrO MpoBapkeHHs (B mopsiaky 4. 3 cr. 309 KIIK Vkpainu) € HenieBuM
CII0COOOM CYJJOBOTO KOHTPOJIIO.

Amnaini3 npaBoBoi no3ullli BepxoBHoro Cyay MNpuUBIB 10 pPO3YMIiHHS, IO
MMOCTAHOBJIEHA CIIIYUM CyAjer0 yxBana, sika 3rimHo cT. 309 KIIK VYkpainu He
ockapkyeThcs Ta He nependayena KIIK Ykpainu, Moxe OyTu neperisHyTa cy1oM
amensaIiiHOl 1HCTAHIi Ta, 3a HAsABHOCTI IIJICTaB, CKacoBaHAa. 30KpeMa, IIe
CTOCYETHCSI MOXJIMBOCTI OCKap:KEHHS yXBaj CIIIYOro CyAJl MpPO MPOBEACHHS
MO3aIIAHOBOI IOKYMEHTAIBHOT MEPEBIPKU, PO BU3HAHHSA PEYOBUM JOKA30M; PO
HaJIJaHHS J03BOJIy Ha MIPUMYCOBE BiJIIOpaHHS 3pa3KiB JJisl TPOBEACHHS €KCIEPTU3U
(oxpiM BimiOpaHHs O10JOTTYHUX 3pa3KiB) Ta IHIIUX yXBaJl.

KuouoBi cioBa: mpaBo Ha chpaBelJIMBUN Cyl, 3acajl KPUMIHAIBHOTO
MPOBA/PKEHHS, 3MarajbHICTh, TJIACHICTh Ta BIJKPUTICTH CYAOBOTO PO3IISAY,

CHIAYMM CYIJIs, OCKAP>KEHHS CYI0BUX PIIIEHb.



SUMMARY

Lyoshenko O.Y. Exercise of the right to a fair trial in the criminal
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Dissertation for the degree of Doctor of Philosophy in the specialty 081 -
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The thesis 1s a comprehensive study on the exercise f the right to a fair trial
in the criminal proceedings of Ukraine. It has been studied the current state of
scientific development of the raised problems, performed on the basis of the
analysis of scientific researches devoted to various aspects of exercise of the right
to a fair trial (in chronological order depending on one or another branch of law).
The review of the published results of the scientific researches has demonstrated
that as of nowadays the legal doctrine lays the fundamental theoretical foundations
for the conceptual apparatus, definition, structural elements of the right to a fair
trial, its exercise during the trial and so on. However, despite the considerable
amount of researches on this issue, a comprehensive study of exercise of the right
to a fair trial in criminal proceedings has not been fulfilled, what increases the
relevance of the raised issues. Moreover, a number of issues related to the exercise
of this right in practice are controversial, non-investigated, and some are not
resolved at all.

It is determined that based on the fundamental and multidimensional nature
of the right to a fair trial, the monotonous understanding of the right is not possible
without a comprehensive understanding of the three interrelated elements of legal
dispositions — "law", "justice" and "trial". To this end, the analysis of the scientific
positions and the case-law of the European Court of Human Rights (hereinafter -
the ECHR) concerning interpretation of the above-mentioned concepts has been
performed with a critical understanding. It is well-established that in the legal
doctrine the emphasis on interpretation of the right to a fair trial is conditioned by
several generally connected factors. Firstly, this conceptualisation emerged after

Ukraine had ratified the Convention for the Protection of Human Rights and



Fundamental Freedoms of 1950 (hereinafter - the Convention). Secondly, the
Constitution of Ukraine and the Law "On Judicial System and Status of Judges"
guarantee everyone the right to a fair trial.

There are two interrelated structural elements of the right to a fair trial: 1)
institutional and functional, which includes: access to justice; independence and
impartiality of the court; publicity and openness of court proceedings; 2)
procedural, which includes: reasonable time; adversarial proceedings of the parties
in the criminal proceedings; appealing against procedural decisions, actions or
omissions.

It is emphasised on the interconnectivity and complementarity of such
convention requirements as access to justice and the binding nature of judicial
decisions. It is noted that the binding nature of court decisions as a basis of
judiciary is specified in the national procedural law and is associated with its entry
into force. The case-law of the ECHR in the part that the lack of a final court’s
decision is considered to be a violation of the right of access to justice is respected.
It is noted that in accordance with the legal position of the ECHR, it is impossible
to assume that paragraph 1 of Article 6 of the Convention would describe the
procedural guarantees in detail that are provided to the parties, namely the fair,
public and prompt consideration of the case, while the final decision is not
guaranteed.

The scientific position on the fact that access to justice should be considered
as a complex institution was supported, as it is a legal framework created by the
state under which each person who believes that his/her rights, freedoms or
interests are violated, has a real opportunity to appeal to the court, hoping for
prompt and fair judicial protection, directed to restoration of violated rights with
obligatory and unconditional execution of the court decisions in the term
prescribed by law.

It was stated that the issue of ensuring the right of a person for immediate
appealing to the court for the protection of his/her rights, which have bedn violated

during the pre-trial investigation, remains problematic. Even amendment of part 1



of Article 303 of the CPC of Ukraine by the new paragraph 9-1 has not contributed
to the solution of this problem, as a legislator envisaged the possibility to appeal
only against the decision of the prosecutor during the pre-trial investigation,
regarding refusal to satisfy the complaint about failure to comply with reasonable
terms during the pre-trial investigation by the investigator or the prosecutor. In
order to further optimisation of this issue, the relevant changes are proposed to
paragraph 9-1 of part 1 of Article 303 of the Criminal Procedural Code of Ukraine.
Considering the normative-legal fixing of guarantees of access to justice, it is
proposed to divide them into two groups: 1) general — provided in provisions of the
international legal acts; 2) special — provided in the national criminal procedural
legislation.

The problem issues concerning the independence of judges as a precondition
for the functioning of an independent, authoritative judicial power, which should
meet European standards in the field of protection of human rights and freedoms,
were studied. As the absence of an independent court indicates the neglect of
fundamental human rights and freedoms and the lack of an effective judicial
system. This is explained by the fact that independence is an indispensable
precondition for ensuring the right to a fair trial and guaranteeing the rule of law.

Attention was focused on such procedural guarantees of the independence of
judges as mandatory instructions of the court of the higher instance, since they are
aimed not only at correcting court errors, but also at ensuring the independence of
judges and their freedom for internal conviction during the consideration of the
case. It was noted that in contrast to the provisions of part 2 of Article 415 the CPC
of Ukraine, which provide the margin of the court instructions of the appellate
instance courts, the margin of the court instructions of the cassation instance courts
in the CPC of Ukraine is not envisaged. In order to eliminate such a legislative
gap, it is proposed to amend part 2 of Article 439 of the CPC of Ukraine with the
relevant provision.

It is noted that the imperative requirement of the law that obliges the court to

close criminal proceedings if prosecutor refuses to support the state prosecution



and the victim does not wish to support it in court, limits the independence and
impartiality of the court. Considering that, the respondent shares a scientific
position that the court cannot be obliged to close criminal proceedings without
deciding a question whether such refusal is justified.

The lack of a uniform legislative formulation and a normative enshrinement
of the above principle has been established. Attention was paid to the combination
of such legal categories as "publicity", "transparency" and "fixation by the
technical means" within the scope of Articles 7, 27 of the CPC of Ukraine, what
testifies about the complexity of this principle. The scientific position that
obligatory recording of the court proceedings by technical means is a necessary
complement to the requirement of publicity, which ensures the transparency of the
trial, was supported. However, the requirement of completeness, which is
characterised by information saturation and under which it is understood the total
amount of information recorded and contained in the appropriate technical means,
should be observed.

It is stated that the requirements of paragraph 7 of Part 2 of Article 412 of
the CPC of Ukraine are directly aimed at the effective exercise of the right to a fair
trial, violation of which is the significant breach of the criminal procedural law,
and consequently, the ground for the appellate court to quash the court decision
with the appointment of a new consideration of the case in the court of the first
instance. The analysis of the judicial practice on this issue has shown that the vast
majority of verdicts and decisions of the first instance court, on the grounds
provided for in paragraph 7 of Part 2 of Art. 412 of the CPC of Ukraine, is quashed
precisely because of violation of the requirements for full recording of the
proceedings by the courts. At the same time, the practice of quashing the court
decision without withdrawing a backup copy of the recording medium was
recognised to be negative. In order to avoid this practice, the corresponding
changes to the CPC of Ukraine have been proposed.

It is stated that the spreading interpretation of part 6 of Article 107 of the

CPC of Ukraine, which takes place in the court practice, contradicts the content of



this provision. In order to eliminate such situations and effectively ensure the right
to a fair trial in the context of implementation of the requirement for full recording
of the court hearing by technical means, it is proposed to amend the CPC of
Ukraine with proper provisions.

It was noted that the introduction of the provision on reasonable time into
the criminal procedural legislation of Ukraine is a positive step aimed at closer
bringing the domestic criminal justice to the European standards. However,
nowadays a large number of applications is submitted to the ECHR by the
Ukrainian citizens relating to non-observance of reasonable time requirements. The
largest number of them concerns systemic non-execution or long-term execution of
the domestic court decisions, what constitutes a violation of paragraph 1 of Article
6 and Article 13 of the Convention.

A thesis was formed that the legal position of the Supreme Court is a
significant step towards the development of an effective mechanism for ensuring
reasonable time requirement, in particular, the formation of a system of effective
remedies that would achieve a realisation balance between public and legitimate
interests of participants in criminal proceedings.

The peculiarities of determining the criteria of reasonable terms under the
CPC of some foreign countries have been highlighted and analysed, what allowed
to conclude about a more common approach to their standardisation. It is
emphasised that it is very important to conduct a pre-trial investigation and court
proceedings as soon as possible as for the person in respect of whom the
application of coercive measures of a medical nature is envisaged or the issue of
their application is resolved. In this regard, it is proposed to amend part 4 of
Article 28 of the CPC of Ukraine.

Comparing part 6 of Article 28 and Article 308 of the CPC, it is stated that
their provisions are not consistent, since the latter does not provide the possibility
to appeal to the investigating judge or court with a petition on failure to meet

reasonable time requirements. In order to eliminate the above legislative



inaccuracies and contradictions, it is proposed to make the corresponding
amendments to part 6 of Article 28 and Article 308 of the CPC.

Five signs of adversarial proceedings have been formulated and
characterised, namely in the context of: 1) the principle of criminal proceedings to
be exercised at all stages of proceedings; 2) three criminal procedural functions; 3)
the possibility of the parties to the proceedings to choose independently their
manner of behaviour and their own legal position, to defend their rights, freedoms
and legitimate interests; 4) procedural equality of the parties to criminal
proceedings; 5) granting the court a special status, separated from the parties to
proceedings, and creating conditions for their exercise of rights and duties.

In order to optimise the principle of adversarial proceedings under the head
of independent realisation by the defendant parties their legal position in the court,
it was expressed the position on the necessity to grant the defendant party the right
to draw up a "defense opinion". It was argued that this procedural document should
reflect the position of the defense party on: the circumstances of the criminal
offense; admission or non-admission of guilt by the person with justification of
such position; possibility of reimbursement of the damage to the victim;
mitigating circumstances, etc. The defense opinion should be submitted to the
court during the preparatory proceeding and announced by the defendant at the
beginning of the trial after the prosecutor’s announcement of the indictment act.

It is maintained that the parties to the criminal proceedings are not equal in
the process of gathering evidence. This is evidenced by the fact that the methods
prescribed by law for gathering evidence are either insufficiently regulated (for
instance, withdrawing evidence, performing "other actions") or in fact are not
gathering evidence itself (initiation of investigative actions).

Two main positions on the issue of activity of examination by the court of
the circumstances of criminal proceedings are determined. The first stems from the
vision of "pure adversarial proceedings", the supporters of which perceive the
court as an independent and impartial arbitrator of legal disputes between the

parties to criminal proceedings. The second is diametrically opposed and consists



in defending the right of the court to a certain initiative in evidentiary activity. It is
emphasised that the second position contradicts the content of the legislative
provisions. It is argued that the passivity of the court is possible only if there is a
real competition and equality of the parties both in the pre-trial investigation, when
the evidence is collected, and during the trial, when the parties are actively
defending their legal positions.

It is established that the right to appeal is one of the most important in the
structure of the right to a fair trial, since through it’s process of implementation is
exercised: 1) correction of errors and violations of the law, committed by
investigator, prosecutor, investigating judge or court; 2) ensuring the rights and
legally protected interests of the parties to the proceedings; 3) establishing the
legitimacy and fairness of criminal justice.

Two scientific approaches to the constitutionality (unconstitutionality) of the
provisions of the CPC of Ukraine are defined, which enshrine an exhaustive list of
decisions, actions or omissions of the investigator or prosecutor, which are subject
to appeal. The lawyers who do not consider that the provisions of part 1 of Article
303 of the CPC of Ukraine contradict Article 55 of the Constitution of Ukraine are
supported, as the legislator provided the possibility of appealing against not only
the decisions, actions or omissions of the investigator or prosecutor, defined in part
1 of Article 303 of the CPC of Ukraine, but against others also. Such complaints
shall be considered not at the stage of pre-trial investigation, but at the preparatory
proceeding. Thus, the legislator had not restricted the parties to criminal
proceedings in their right to appeal against decisions, actions or omissions of the
investigator or prosecutor, but only distinguished which complaints could be
submitted at the stage of pre-trial investigation and which - at the preparatory
proceeding.

The problem of non-regulation of the procedural order of consideration of
complaints of the parties to criminal proceedings about the decisions, actions or
inaction of the investigator, prosecutor at the preparatory proceeding is

emphasised, since the provisions of Articles 314, 315 of the CPC of Ukraine do not



specify consideration of submitted complaints about the decisions, action or
inaction of the investigator, prosecutor. It is stated that, at present, there is no
mechanism of fulfilment of the requirements of parts 2, 3 of Article 303 of the
CPC of Ukraine, that in the court practice creates barriers for exercise of the right
of access to justice, namely, the appealing right at the preparatory proceeding. It is
noted that the resolution of problematic issues on subject of appealing at the stage
of the pre-trial investigation can exercised by two ways. The first way is to define
the “open list” of decisions, actions, inaction of the investigator, prosecutor, that
can be appealed against at the pre-trial investigation, that would indicate a refusal
to limit the subject of appealing at the pre-trial stage. The second way, which the
respondent considers to be the most appropriate, is to leave the closed subject of
appealing, provided for by part 1 of Article 303 of the CPC of Ukraine, and the
necessity to develop the procedure of appealing at the preparatory proceeding of
“other” decisions, actions or inaction of the investigator, prosecutor (not provided
for by part 1 of Article 303 of the CPC of Ukraine) in view of its detailed
regulation.

The necessity to define the procedural order of appealing against the
decisions, actions or inaction of the investigator, prosecutor at the stage of
preliminary proceeding is stressed, in view of which, the CPC of Ukraine should
provide: 1) participants who have the right to submit complaints at the preliminary
proceedings (it is reasonable to grant such a right to any person whose rights have
been violated or unreasonably restricted during the pre-trial investigation); 2) the
terms for submitting complaints, in particular, during the whole preliminary
proceeding, but before an appointment of the court’s consideration; 3) the
procedure of consideration of complaint by the court (such complaints should be
decided under the provisions for the court’s consideration (Articles 318-380 of the
CPC of Ukraine). The deadline for consideration of the complaint should
constitute not later than seventy-two hours from the moment of its receipt; 4) the
legal consequences of consideration of the complaint, that is, the decisions that can

be delivered by the court as a result of the consideration of the complaint.



Analysis of the legal positions, formed by the European Court of Human
Rights, the Constitutional Court of Ukraine and the Supreme Court, during the
consideration and resolution of cases, allowed to come to the understanding that
established by Article 309 of the CPC of Ukraine a comprehensive list of decisions
of the investigating judge, which are the subject to appealing against during the
pre-trial investigation, may not always be considered as a violation of the right of
access to justice.

It is found that the examination of objections to the decisions of the
investigating judge during the preliminary proceeding (in accordance with part 3 of
Article 309 of the CPC of Ukraine) is an ineffective method of judicial control.

The analysis of the legal position of the Supreme Court led to the
understanding that the decision delivered by the investigating judge, what
according to Art. 309 of the CPC of Ukraine, is not to be appealed against and is
not provided by the CPC of Ukraine, can be reviewed by the court of appeal and, if
there are grounds can be quashed. In particular, it concerns the possibility of
appealing against the decisions of the investigating judge on conducting an
unscheduled documentary inspection, on the recognition of material evidence; on
granting permission for compulsory sampling for examination (except for taking
biological samples) and other decisions.

Keywords: right to a fair trial, principles of criminal proceedings, adversarial
proceedings, publicity and transparency of the trial, investigating judge, appealing

against court decisions.
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