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Hauionanvnuil ynisepcumem «Odecvka 0puouuHa akademis»,
npogecop Kagedpu KPUMIHATLHOZ0 NPOLECY, OOKIMOP PUOUUHUX HAYK, npodecop,
useH-kopecnondenm HayionanvHoi akademii npasosux Hayk Ykpainu, 3acmyxerui

ropucm Ykpainu
Top6ac Onexcandp Onexcanoposuy

Hauyionanvnuil ynisepcumem «Odecoka 0puduuma akaoemis,

3aeidysau xagedpu KPUMIHATLHO20 NPOYECy, O0KMOP OPUOUUHUX HAYK, NPOdecop

OCOB/INBOCTI 3ATPUMAHH YIIOBHOBAJKEHOIO IIOCAJOBOIO
OCOBOIO BIJIITOBITHO /1O CT. 208 KITK YKPATHU

Kpuminanbhue mpolecyanbHe 3aKOHOJABCTBO HE MICTUTh BU3HAYEHH: TepMi-
Ha «yIIOBHOBa)KeHa CITy)60Ba 0coba», siKa Ma€ IPaBO 3AINICHIOBATM 3aTPMMAHHS,
y 3B’SI3Ky 3 LuM It (GOPMY/TIOBAHHS IepeiKy TaKuxX oCi6 HeOoOXiHO aHaisyBaTu
inmi nonosxenna KIIK Ykpainm Ta rasyseBi HOpMaTHBHO-IIPABOBi akTu. BifnosigHo,
[0 TakMx oci6 BimHOCATBbCA cniBpobitHMKM Cryx61 6e3nekn YkpaiHu; BiiiCbKOBOC-
TyXO0BIIi, @ TAKOX MpariBHUKN [lep>KaBHOI MPUKOPHOHHOI CIy>KOu YKpainu; Bifi-
cbkoBOCTY>K00B1i HarionanpHoi reapaii Ykpainy; nominericsbki; npanisaukyu HABY;
yIOBHOBaXKeHi mocanosi oco6u JIBP ra ixmri [1]. Taki ymoBHOBaXkeHi c1y>k60Bi 0cobu
He 000B’A3KOBO MaloTh OyTI 6e3locepeHiMU y4acCHUKaMM KPUMiHa/JIbHOTO IpOBa-
IKEeHHS, IpoTe JO0 IXHIiX cy>k60BUX 000B’A3KiB BifITIOBITHO 1O BifNOBifHNX ramyse-
BUX IIPAaBOBUX HOPM Ma€ BiTHOCUTUCD 3aTPMMAaHH:A 0Ci0, AKi BUNHAIOTH KpUMiHa/IbHi
MIPaBOINOPYLIEHHA 260 HAMaraloTbCA BTEKTY 3 MiCILA MO,

Ha BigMiHy BiJi 3aKOHHOTO 3aTpMMaHHS, IOPANOK AKOrO PEryMOETbCs CT. 207
KIIK Yxpainu, 3aTpuMaHHsI YIIOBHOB)XEHOI OCOO0I0 MOXK/IMBE JIMIIE Y BUIALKY
BYMHEHH 3/I0YMHY, 3a AKUIT IepefbadeHe ITOKapaHHA y BU/i no30asneHHsA Bomi. Ta-
KIM YJHOM, 3aKOHOJ]aBellb ITOK/Iala€ Ha 0CO0Y, YIIOBHOBaXKEHY 3/IilICHIOBATI 3aTpPH-
MaHHs, IPOBECTI IIePBUHHY KBalidiKallilo JiAHHA Ta y BUNAIKy BUABICHHA O3HAK
37I0YMHY 37IiJICHUTH ii, TepefbadeHi KOMEHTOBaHOIo crarTeto. Kpim Toro, ymoBHoBa-
XKeHa CcTy>x60Ba 0coba MOBMHHA He JIVIIEe IPOBECTY NePBUHHE PO3MEXYBaHHS KPU-

499



MiHa/JIbHOTO IIPOCTYIIKY Ta 3/I0YMHY, a i BUSHAYUTY TSHKKICTD 3/I0YMHY Ta IIOTEHLIIHE
HOKapaHHA, AKe MOXKe 3aTPOXKYBATM TaKiil 0cobi, aJKe 3aTPMMaHHA B MOPSAJKY CT.
208 KIIK Ykpainu npoBOguTbCA NNILE B TOMY BUIIAJKY, KOJIM 32 BUMHEHH:A 37I0YMHY,
y KOMY IiZ03PII0TH 0c00Y, IiepenbadeHe MOKapaHHs y BUAL m036asnieHHst Boii. [Ipu
[JbOMY YIOBHOB@)XE€Ha CTy>K60Ba 0coba He MOBMHHA HA MOMEHT 3aTPUMAaHH: OyTH
HepeKOHAHOIO 11032 PO3YMHMM CYMHIBOM B TOMY, ILJO TakKa 0co0a JiliCHO BYMHNIIA
KpUMiHa/IbHe NPaBONOPYIIEHH:A. «3aKOH He CTaBUTDb Iepef] CIi[4MM BUMOTY BXKe B
MOMEHT 3aTPMMaHHA [TePeKOHATICSA 032 PO3YMHUM CYMHIBOM Y TOMY, 1110 0C00a, AKY
BiH Mifj03PIO€ Y BUMHEHHI 3/I04MHY, HACIPAB/i i1oro BUMHMIA. [lj11 [boro icCHy10Th Ha-
CTYIHI CTafiil KPUMiHA/IBHOTO ITPOBAJPKEHHS, ITif YaC AKMX OOIPYHTOBAHICTD Miff03pH
Mo>Xe OyTI MiATBep/pKeHa abo cripocToBaHay [2].

ITopsifoK 3aTpUMaHH YIIOBHOBAXXEHOIO CTY>KOOBOI0 0c06010 0c00M, sIKa BUMHIIA
KpUMiHa/IbHUI IPOCTYIOK, perymoerbes cT. 298-2 KIIK Ykpainn.

YacTKOBO MifICTaBY, 33 AKMX MOXK/IMBE 3aTPMMaHHA YIIOBHOBaYKEHOIO CITY>K60BOIO
0c06010, € TORIOGHNMY [0 HifICTAaB 3aKOHHOTO 3aTPMMAHHS, sIKi mmepenbadeni ct. 207
KIIK Ykpainn. Hampukiaj, i 3akoHHe 3aTpUMaHHA, i 3aTpMMaHHA YIIOBHOBa)KEHOIO
CIyK00BOI0 0COO0K0 MOX/IMBE B MOMEHT BUMHEHHS KPMMiHaJIbHOTO IPaBOIIOPY-
IIeHHsI 260 6e310CcepefHbO MIC/IsI HBOTO, OT)KE, B JAHOMY BUIAJIKy 3aCTOCOBYIOTHCS
aHasIorivyHi npasma, ski nepegodadeni i B ct. 207 KIIK Ykpainu. Bogxouac sakonopa-
Bellb BUJI/IAE i JOAATKOBI MificTaBy [/IA 3aTPYIMaHHA YIOBHOBXXEHOI CITYX60BOIO
oco6oro. Tak, Take 3aTPUMaHHA TAaKOK MOXIMBE Y BUIIA[IKY, AKIIO 6e3I10CepeqHbO
IiC/IA BYNHEHHA 37I0YMHY O4YeBH/Iellb, B TOMY YMC/Ii HOTEPIiNit, b0 CYKYIHICTD Ove-
BU{HVX O3HAK HA Ti/Ii, Ofis131 4 MicIi IOl BKasyITh Ha Te, [0 caMe Iis 0Co0a IOITHO
BUMHMIA 37104uH. HeoOXifHO 3BepHYTI yBary Ha TOii (aKT, IO B JAHOMY BUIALIKY
3aKOHOJaBellb Ollepye NOCUTb He3BMYHUM 3 TOYKM 30PY CaMe KpMMiHaIbHOI Ipolie-
CYaJIbHOI TepMIiHOJIOTII «O4eBU/eIb», BIfHOCAYM IO JaHOTO Cy6’ekTa i moTeprinoro.
BignosigHo mo 4. 3 ct. 66 KITK Ykpainu, 0co6a, Ky 3a/1y4aioTh 10 IPOBEEHH IIPO-
LieCya/IbHIUX il Tif] 9ac ZOCYLOBOrO PO3CIi/fyBaHHs SIK MOHATOrO a00 sIKa CTala ode-
BUJILIEM TaKVX i, 3000B’s13aHa Ha BUMOTY C/Ii/f90T0, IIPOKYPOpPa HE PO3TOJIONIYBATH
BiZIOMOCTI 11[0/10 IIPOBefIeHO] ITpolecyanbHoi fiil. TakuM YMHOM, MOKHa JiJiTH BUCHOB-
Ky, 110 OYeBHU/ILIeM € 0c00a, siKa 0e3IocepefHbO CIOCTepirasa Moo KPUMiHaTbHOTO
IIPABOIOPYLIEHHS Ta Hafla/li MOXKe HaJlaT! BifNOBifHI MOKa3aHHA. 3aTpUMaHHA, K
IIPABUJIO, BifOYBAETHCS O MOMEHTY BHECEHHs BiJOMOCTeNl PO KpUMiHaIbHE IIpa-
BonopyuleHH: g0 €PJIP, a ToMy cTBep/pKyBary, 1110 Ha MOMEHT 3aTPMMAHHs BifloMo-
CTi IPO IPUYETHICTD 3aTPUMAHOI 0COOM /{0 KPUMIHAIBHOTO [IPABOIIOPYIICHHS HAJIA€E
CBiIOK, Oy/ie HEKOPEKTHIM, aJKe Taka 0c06a BiITIOBiJHOTO NPOIIeCyanbHOTO CTaTyCy
He Mae. ToMy 3aKOHOZaBeIb y JAaHOMY BUIIAJIKY BUKOPJUCTOBYE TEPMiH «OUeBUJIELIb»,
BKa3yloul He CTi/IbKM Ha IIPOLieCyaabHUII CTaTyC BiANOBifHOI 0c06M, CKi/bKM Ha 1l
IpsMe BiIHOLIEHHS JI0 IO KpuMiHanbHOTrO MpaBonopyueHHsa. CaMe TOMy B KOMEH-
TOBAHIll CTATTi TAaKOXX HA/IAEThCA YTOYHEHH, 10 OYeBMALIEM MOXKe OYTM i moTepri-
ML, afKe IOTEPIINIL TAK CaMO MO>Ke 6e3IIocepeiHbO 6aunTy MOfIiI0 KpMMiHa/IbHOTO
IIPaBOIOPYLIEHHA Ta MOBiJOMITH HPO Iie YIIOBHOBaXKEHY CITY>KO0BY 0CO0Y.
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Y m. 2 4. 1 KOMEHTOBaHOI CTaTTi 3aKOHOZIaBellb IIPOJOBXY€E BUKOPUCTOBYBATHU
OL[{HOYHE ITIOHATTA «0Oe3MoCepefHbO IC/A», 3aAMLIAI0YM 32 IIPaBO3aCTOCYBaYaMU
MOXX/IMBICTD CAMOCTIITHO OLIiHIOBATH I1eil TEPMIH BifIIIOBI/{HO /{0 0OCTABUH BYMHEHOTO
KpMMiHa/IbHOTO IIpaBonopylleHHA. Hanpuxiag, B ogHoMy 3 pileHb BC 3asHauus, 10
[oTepIila BKazana Ha 0C00Y «y eHb BUMHEHHs» KPUMiHaIbHOTO PAaBOIOPYIIEHHS,
TOMY «KOJIETiA Cy/iZiB BBa)Ka€, 1110 HA MOMEHT 3aTpMMaHHA NpaliBHMKM IOMiLii Manu
JOCTATHI MiACTaBM A1 3aTPUMaHHsD» [3].

BigmosifHo 10 1. 3 4. 1 KOMEHTOBAHOI CTATTi, YIIOBHOBAXXEHA CIy>K60Ba 0coba
MOJKe 3[IIIICHITH 3aTPUMAaHHS, SKIO € O0IPYHTOBAaHI MifiCTaBM BBAXKATH, 110 MOXK/IN-
Ba BTeYa 3 METOIO YXVWICHHH Bifl KpMMiHa/IbHOI BifITIOBiTa/IbHOCTI 0cO0M, Mif03pIoBa-
HOI Yy BYMHEHH] TSDKKOTO 260 0COO/IMBO TSDKKOTO KOPYIIITHOTO 37I041HY, BiffHECEHO-
ro 3aKoHOM f0 mifcaigHocti HABY. [lns Toro 1mo6 3ailficHUTY 3aTpyMaHHs 3a 1. 3 4. 1
KOMEHTOBAHOI CTATTi, HEOOXiHO BpaxyBaT Ofjpasy fAeKi/bKa yMOB:

1) saTpyMaHHs MOXK/IMBe JIMIIE 32 HASBHOCTI PU3MKY BTe4i 0COOU 3 METOI YXU-
JIEHHA Bifl KpPMMiHa/IbHOI BifITIOBifa/IbHOCTI. ¥ JaHOMY BUIIAJIKY 3aKOHOJaBellb OIle-
PY€ TaKMM IIOHATTAM, K «PM3MK BTedi 0COOM 3 METOI0 YXIMIEHHA Bifl KpYMiHATbHOI
BifIIIOBifla/IbHOCTI». AHAIOTiYHMIT PU3UK TAKOX MOXKe BPaXOBYBAaTHUCS IIpU OOpaHHi
Io ocobu 3amobixHOro 3axony. IIpy 1bOMy 3aKOHOJaBellb HATONOIIYE, IO PU3MUK
BTevl 0cob6m Mae 6yt 0OIPyHTOBAHMM, TOOTO Ha MOMEHT 3aTPVMAHHS B YIIOBHOBA-
YKEHMX 0cib MaloTh 6yTH JOKa3y, AKi BKa3ylOTh Ha peabHICTh MOX/IMBOI BTedi 0co6u;

2) 3aTpUMAaHHs JJOIYCKAETHCS JIUIIE BifHOCHO 0COOM, SIKA MifJO3PIOEThCS y BUN-
HEHHI TAKKOTO Y 0COOMUBO TAKKOTO KOPYIIIITHOTO 37I0YNHY, BifHECEHOTO JI0 Mif-
crigHocti HABY. Ilepernix KopynuiifHux KpuMiHa/IbHUX IPaBONOpPYIIEeHb Hepenbade-
Hui npuMitkoro Jio cT. 45 KK Ykpainu. BignosigHo, sarpumanHs 3a m. 3 4. 1 cT. 208
KIIK Ykpainu MO>K/IMBe JIMIIE BifHOCHO 0cO0M, sIKa IMiJO3PI0ETbCA Y BUMHEHH] TsK-
KOT0 260 0COOMUBO TAXKKOTO KOPYIILIITHOTO 3104KHY. OTHOYACHO 3 UM BiJTIOBiTHUI
KOPYIIiTHMII 37I04MH Ma€e BigHOCUTUCDH Ao mifcmifgHocti HABY, sika nepepbadena B
cT. 216 KIIK Ykpainn;

3) 3aTpMMaHHsI JONYCKA€ThCS JIMILIe 32 HAABHOCTI PU3HUKIB BTedi 0cOOM, siKa 1ni003-
proemuvcs y BAMHEHHI BifITIOBiJHOr0 KOPYMIIifTHOTO 37104MHY. TaKuM YMHOM, Ha BifMiHy
Bijj iHIIMX MifICTaB I 3aTPUMaHHA, AKi JO3BO/AIOTh pearyBaTu Ha BYMHEHE KPUMi-
HaJIbHe ITPaBOIIOPYLIEHH 1Ile HaBiTh ;0 BHeCeHH: BifomocTeit fo EPIP, saTpuMaHHA
3a LM ITYHKTOM IIepen6adae 060B’A3KOBO HAasBHICTb PO3IIOYATOr0 KPMMiHA/IBHOTO
MIpOBa/KEeHHS, sIKe BifHOocuThcA o nifcnifnocti HABY. BignosifHo, faHa migcTaBa
3aTpUMaHHs € Oi/IbIlle BUHSATKOM 3 IIPABIL, ajIKe TaKe 3aTPMMAaHHs Biff0yBa€eThCsI He B
MOMEHT BUMHEHHA KPVMMiHa/TIbHOTO IIPaBOIOPYIIEHH: Ui 6e3MocepeHbO Mic/A HbO-
ro.
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Jpvomin Bikmop Muxonaiiosuu
Haujionanvnuii ynisepcumem «Odecoka 10pudutta axaoemis,
npogecop xagpedpu KpuminanvHo2o npoecy, JOKMop WPUOUUHUX HAYK, nPodecop,
unen-kopecnondenm HAIIpH Yipainu, sacnyscenuil 0isu Hayku i mexniku Ykpainu

KPYMIHAJIBHUN IPOIEC KPI3b ITPM3MY KPYMIHOJIOTTI

KpuminanpHuit mponecyaabuumit kogekc Ykpainm (mami- KIIK) rpapuisi-
HO CIIPUIIMAETHCS AK CUCTEMa TapaHTill, 10 3abesledye CIpaBefiuBe IPaBOCYAAA.
OpHaxk KpUMiHOJIOTiUHMII aHa/i3 JO3BOJISAE CTBEPIKYBATH, 10 CaM IPOLleCyaTbHMiA
3aKOH i IpaKTMKa JIOTO 3aCTOCYBAHHA MOXXYTb BUCTYIIATy IPKEPETOM KPMMiHOTEHHUX
Ta KOPYIILIIOreHHUX PU3MKIB. MpeTbes mpo curyarii, Konu popManbHO paBUIbHE 3a-
crocysanHs HOpM KIIK a60 HasABHi B HUX IPOra/IMHY CTBOPIOIOTH YMOBH JIJIsI IIPOBO-
Kallii 3/I04MHY, BUHMKHEHHS KPMMiHa/IbHO-KOPYIIIIHOTO «PUHKY» IIPOLeCyaTbHUX
piiteHb, cTUrMaTHU3alil, BIKTUMI3alil Ta BTOPMHHOI KpyMiHanisarii oci6, sxi nepeby-
BalOTb y cepi KpuMiHaIbHOI I0CTULIL.

Mera nonoBifi — 3BepHYTH yBary KOJer-IpolecyalicTiB Ha Te, 1[0 332 KOXKHOIO
crarrero KIIK crosrts mogn, a IIpoLecyanbHi fiii (06u1y1<, 3aTpMMAaHHA, apellT, YK/ia-
IeHHs YTOfy) MAaIOTh He JIMIIe NPaBOBi, aje 71 IMMOOKI KPMMIHOMOTiYHI HACTiIKM.
CyvacHuit KpyMiHa/IbHUIL TIpoLieC 32 GOPMATbHUMIY O3HAKAMM IIPUITHATO PO3I/LAA-
TU fIK CCTeMY HOpM i npouenyp. OmHak Takuii Mifxij 3aauila€e 11o3a yBarox rouos-
He — IIPOLEC peali3yeThCcs Yepes pilleHHA KOHKpeTHUX mofeil. Hopma nounnae giatn
JuuIe B MOMEHT, KOJY IIPUIIMAOTHCA IIPOLIeCyabHi pillleHHs, KON CTiIunil BUpINIye
BHeCTH 200 He BHECTU BifJOMOCTI, IIPOKypop — migTpumaryu abo sMinnti KBasidika-
11if0, KOJIY CYZJisl OTOJIOIIYE BUPOK. Y 1IbOMY CE€HCi KpMMiHa/IbHUII IIPOLleC € He MeXa-
Hi3MOM, a popMoI0 opraHisanii IOACHKIX pilleHb. | came TOMy OfiHa it Ta caMa HOpMa
MO>Ke TOPOJPKYBATy Pi3Hi, a iHOJ il IPOTM/IEXKH] pe3ynbTaTil. 3110BXKMBAHHA IPAaBOM
MOXKe CTaTy iHCTUTYLi0/1i30BaHOK KPMMiHA/IbHOIO IPAKTUKOI HaBiTh GOpMaIbHO B
JKOPCTKMX paMKaX HOPMaTMBHO yperylbOBaHUX BiJHOCMHAX, AKUMM € KpUMiHajIb-
HO-IIpOLIeCya/IbHi.

BipcyTHicTh QyHaMEHTaIbHUX JOCII/PKEHDb y 1IbOMY HAIIPAMKY s BBaXKalo CYT-
TEBOIO IIPOTA/IMHOIO fAK /Il KpMMiHOJIOTIi, TaK i A1 KpuMinanbHOro npouecy. Pop-
MyBaHHA JJOBipM [JO OpTaHiB KPMMiHA/IbHOI I0OCTUILIII, 1O IPaBOCYAA — Iie OffHA i3 ro-
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