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THUAIT TaKMM Hebe3NeyHNM IposiBaM. BpaxoByioun Benmki oOcsAryn KOHTpabaHau, AKi
MarbKe 3aBX/V OPTaHi30BaHi, a iX mepeMilleHHs Yepe3 MUTHII KOPJIOH OB sI3aHuUi 3
KOPYIILII€I0, 3aCTOCYBAaHHS JIMIle afiMiHicTpaTuBHUX MTpadiB 3a Taki MOPYIIEHHS He
YTPUMYIOTD Bifi IX BUMHEHHA, a 3aK/Ia/Ial0ThCA B «COOiBApTICTh» KOHTPabaHM.

Cnucok suxopucmanux oxceper:
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IIpooyn Onena Cepeiiena
Haujionanvnuti ynisepcumem «Odecoka 10pu0u4Ha axaoemis,
acnipanm kagpeopu KPUMiHANLHOO NPasa

NEPCIIEKTUBY JEKPUMIHATI3AIII OKPEMUX
ITPABOIIOPYIIEHD ITPOTU MOPAJIbHOCTI

TpaanuiitHa Mogenp npoTuzil He3aKOHHOMY 00iry mopHorpadiyHux MarepiaiB
nojsArae B KpuMiHanisawii 6ymb-sakoro obiry nopsorpadii yepes moMiHyBaHHS IIy-
6rmivHOl MOpasIi Haj MPaBOM Ha IIPMBATHICTD Ta CBOOOAOI0 BupakeHHs. CydacHi €B-
poIIelichbKi TeHAeH1il, HaBIaKky, CBigYaTh Mpo BUOIPKOBMIT XapakTep KpUMiHamizarii
TAaKIUX JisHb, 0OMEXYIOUNCh BUIIALKAMY 3a/TyIeHHs HEeIOBHOJIITHIX Ta 3a YMOB IIpH-
MYCOBOT'O XapaKTepy BUTOTOBJIEHH: OpHOrpadivHMX MaTepiais.

B nucronapi 2024 poky 3apeecTpoBaHo IIpoekT 3akoHY Ipo BHECEHH:A 3MiH 10
KpuminanpHOro Kofexkcy YKpaiHM OO BIOCKOHA/IEHHSA JOT0 OKPeMMX II0/I0KEHb
IIPO KpMMiHa/IbHi IPaBONOPYIIEHHA IPOTY IPOMaJICBKOTO MOPALKY Ta MOPaIbHOCTI
[1]. Buxopstau 3i 3MmicTy 3amponoHoBaHux 3MiH o cT. 301 KK Ykpainu, aBropu npoex-
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Ty iHimi0BaM ifeto fekpuMiHatisaril OKpeMIX [jisHb, TOB sI3aHMX 31 CTBOPEHHSM Ta
PO3IIOBCIOMPKEHHAM TaK 3BaHOI «IIOBHOMITHBOI (ab0 opocioi)» mopHorpadii B Ykpa-
1Hi. Hapasi ckmajjaeTbcst HefBO3HAYHA CUTYALlis: HE3BXXAKYM HA ICHYI0Yy 3a00pOHY
«BBEe3eHHA B YKpaiHy TBOpIB, 300pakeHb 260 iHIIMX IpefMeTiB mopHOrpadiqHOro
XapaKTepy 3 MeTOH 30yTY Ui PO3IOBCIKEHHS ab0 ix BUTOTOB/IEHHs, 30epiraHHs,
HepeBe3eHH: 4M HIIle IepeMilljeHHA 3 Ti€I0 caMOI0 MeTOI0, 260 iX 36y T UM PO3MOBCIO-
IKEHHSI, @ TAKOX IIPUMYLIYBaHH J10 y4acTi B ix crBopenHi» (4.1 ct. 301 KK Ykpainn),
CIIOXXVMBAHHA Ta BUTOTOBJIEHHA MOpHOTpadivHoi mpopykii B YkpaiHi GpakTHIHO He €
06MeXXeHVIM; BTIM IIOPYY 3 HASIBHICTIO BI/IBHOTO JOCTYIIY IO Bi/JIIOBIfHOTO KOHTEHTY,
okpemi ocobu (Hanpuxiaz, mogeni OnlyFans) 3a3HaioTh KpMMiHaTbHOTO Mepecrify-
BaHHsI 32 PO3IIOBCIO/PKEHHS TOPHOrPahiTHOr0 KOHTEHTY.

Taky 3akoHOfjaBUY iHiLliaTMBY OB A3YIOTb 3 HEOOXiIHICTIO TO30aBUTUCA «PajiAH-
CbKOTO PYAMMEHTY», Ta 3aXUCTUTI MOJieieil «IIOpHOOi3HeCy», He irHopyioun mpobie-
MY HEIPUITYCTUMOCTi CTBOPEHH: a60 PO3IOBCIO/PKEHH:A TAKOTO POAY KOHTEHTY I[OfI0
TiTeit Ta cepen miTeit.

MixkHapopHuit mifXif Ko BUpillleHHA LbOTO MUTAHHA He € OIHOPiAHUM: HM3Ka
KpaiH, Hanpukaf, Himeuuynna, benvria, Hopseria, Higeprangu, ®panuis, Yexia ta
iH. BUXOJATH 3 MO3NUIII MPUITYCTMMOCTi 06MEXEHOTO JIeralbHOro 06iry mopHorpa-
¢ii, ane 3 a6comOTHOI 3a60pPOHOI0 «ANTAYO0I mopHOrpadii»; iHmN KpaiHu, Hampu-
KJIaJl HM3Ka CXifIHUX KpaiH, BUXOJATD 3 a0COMIOTHOI HEIPUITHATHOCT] BUTOTOB/ICHHSA
Ta pPO3INOBCIO/KEHH IIOPHO KOHTEHTY IIifl CTPaXxoM 3aCTOCYyBaHHA CYBOPOTro KpyMi-
HaJIbHOTO MTOKapaHH:A. 3 11bOTO IPUBOJY BUEHi 3ayBa)KYIOTb, 1[0 «3aKOHOJABCTBOM
€C nopHorpadis B [[i/IOMy POS3LiHIOETHCS 5K SBMUIILE, 110 HE CTAHOBUTD COLiaIbHOI
a60 MOpanbHO-eTUYHOI Hebe3Mekn». SIK HACTIOK, «Ha LIbOMY T/ Ii/IKOBUTA 3260-
pona nopuorpadii B YkpaiHi € nepe>xxutkom crapoi mpasosoi cucremu CPCP i € a6-
COIOTHO HETUIIOBOIO JI/I CYJaCHMX PO3BUHEHNX JiepKaB, 30KpeMa flepyKaB — Y/IeHiB
€C» [2].

ITpoekt sakony Ne12191 Big 11.11.2024p. cupusA€e: yHOPMyBaHHIO Bi/JIIOBifaIbHO-
CTi 3a JistHHS, SIKi 0 [[OTO OY/IN IIPEAMETOM KPUTUKIM Yepe3 HaAMipHY KpuMiHaisa-
it (HaIpuKIaf, HOIIMPEHHA MOPHO KOHTEHTY JUIA JOPOCINX), Y3TO/PKEHHIO HOPM
HaI[iOHa/IbHOTO KPMMiHa/IbHOTO 3aKOHO/JaBCTBA 3 CYYaCHUMMU IIPAaBOBUMM IiIXOlaMU
Ta 3apyODKHMMM HPAKTUKAaMM, 30KpeMa 3 YpaxXyBaHHAM HPAKTUKM €BPOIEICHKIX
KpaiH 11070 3a0e3leyeHHs IIpaBa Ha IIPUBATHICTh Ta CBOOOAY BUpaxkeHH:. exkpn-
MiHanmi3armis «gopocnoi» (HeHaCUIbHUIIBKOI) MopHOrpadii CIpuAe YCYHEHHIO Cyle-
peunocteit Mixx ynHHMM KK Ykpainm Ta cyyacHUMM CYCIiIbBHUMM ysABJIEHHAMM IIPO
MOPaJIbHICTh, OCKIIbKM B 11iil 4aCTVHi KpMMiHa/IbHO-TIPAaBOBi HOPMI, LIJO PETY/IOI0Th
HOBefiHKY y cdepi Mopari, 3acTapii Ta He BifIIOBIIAIOTb CYYaCHUM COLIOKY/IBTYP-
HUM HopmaM. YmuHa pepmakiis ct. 301 KK Ykpainu, Axa BU3Ha€e HETHKKUM (4.4.1
-2) a6o TsHKKMM (4. 3) 37104MHOM — BUTOTOBJIEHH:A Ta 00ir «opocioi» nopHorpadii,
6yna chopMoBaHa IIif BIUTMBOM Oi/bIII KOHCEPBATMBHUX COLlia/IbHUX YABIICHD, ITaTep-
HAICTCHKOI porti iepxkaBn y cepi TOBEAIHKN TPOMaJIsH Ta 0OMEXEHOr0 PO3yMiHHS
IpUBATHOCTI. B To1 ke 9ac cy4acHe CyCHi/IbCTBO XapaKTePU3YETbCA BUIIMM piBHEM
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TOJIEPAHTHOCTI 710 iHAMBiAyanbHOrO BUOOPY KOXKHOI OKpeMoi 0cobu, BinbOyBaeTbcs
HepeoCMICTIeHHA KaTeropii «MopanbHOCTI» SIK OL[iHOYHOI Ta 3MiHHOI, Ha Iep>KaBHOMY
PiBHi crloCTepiraeTbcsl pOSMIMPEHHA MEX IPUBATHOTO XKUTTA. SIK HACIiJOK BUHUKAE
OYEBUJHMII PO3PUB MDK IOPUANYHO 3aiKCOBAaHMM PO3YMIHHAM «MOPATbHOCTI» i
(baKTUYHMMM COLia/IbHUMM CTaH[JAPTAMU, YAB/ICHHAMM, 110 IPU3BOANTD 1O HAIMip-
HOI KpMMiHasisanii MoBeiHKU 0cobM, siKa 10 $aKTy He CTAHOBUTHUME iCTOTHOI cyc-
ninbHOI Hebesneku. Ille 6inblie 1ie MUTAaHHA HAOYIO TOCTPOTH Ha T/Ii BTPATy YMHHOCTI
3akoHoM Ykpaiun «IIpo 3axmcT cycninbHoi Mopati» [3].

BpaxoByroun cy4acHi TeHeHIl 10 0OMeXXeHHsI BOM Aep)KaBU Ui BTPYYAHHS y
IpUBATHY cdepy, II0CTae MUTaHHA PO HeOOXiTHICT Ta MPOMOPIHTHICTh BTPyYaHHA
Iep>KaB) y AeMOKPAaTUYHOMY CYCII/IBCTBI: «OpOC/Ia» HeHAaCH/IbHNUIIbKA IIOpHOTpadis
1ie 1iAHHA, AKi popMaTbHO BUSHAIOTHCA KPUMiHATbHUMI, 7€ IPU ITbOMY He CIIPIYM-
HAIOTb ICTOTHOI MIKOYM CYCHUIBHMM iHTepecaM i € BifoOpakeHHAM KOHQIIKTY MK
BU3HAYEHOIO Ha Jlep)KaBHOMY PiBHi MOPA/IPHICTIO Ta IHAUBIAya/IbHOI CBOOOOI0 BII-
6opy okpemoi ocobu. Burmsanae Tak, Ha4e6To iepkaBa i3 3aCTOCyBaHHAM IHCTPyMeH-
TiB KpUMMiHaJIbHOTO ITpaBa KOHTPOMIOE 0COOUCTY MOBEAIHKY MoANHN (FOOPOBINbHY,
MiX HOBHOMITHIMYU 0coOaMu, He CIPSIMOBaHY IIPOTHU iHTepeciB iHIIMX 0cib), i Hepka-
Ba 37IiICHIOE PETYIIOBaHHA He CYCIiIbHO Hebe3NeyHol OBEeiHKY, a iH/[UBiAyaTbHOTO
JKUTTEBOTO BUOOPY, AKMIT He Mae JOCTATHbOTO PIiBHSA CYCIiNbHOI Hebe3NeYHOCTi Ta
HaseXXatb 70 cdepyu aBTOHOMII 0co0M.

ITpoextoMm 3aKoHY LjiIKOM 30aTaHCOBAaHO BPaXOBAaHO MOPA/IIbHO-ETUYHI Ta COLji-
a/IbHI MOTpeOy CYCIiNbCTBA, He 3a/IMIIAI0YM MPY LbOMY I103a KpUMiHaIbHO-IIPaBo-
BUM pery/li0BaHHAM HeOe3IleuHol IIOBeiHKY B Iiiit cepi, AKa CTOCYeTbCs AiTell Ta y
HOEHAHHI 3 IPYMYIITYBaHHAM (HACHIbCTBOM).

ITpornpis BUTOTOB/IEHHIO Ta 06iry mopHorpadiuHmux MaTepiais y KpyMiHa/IbHO-
MY IIpaBi HOBMHHA I'PYHTYBATUCA He Ha abCTPaKTHil KaTeropii «CycIibHOi Mopati», a
Ha YiTKO BU3HAYEHMX KPUTEPiAX PeanbHOI INKOAY, 30KpeMa 3aXUCTY IIPAB Ta iHTepeciB
HEIIOBHOJITHIX Ta 3aro6iraHHs CeKCyasbHill eKcITyaranil. 3alponoHOBaHi 3MiHM 10
ct. 301 KK Ykpaian o6rpyHTOBAaHO CIIPSIMOBaHI Ha 0OMeXEeHHs HaJIMiPHOTO BTPyYaH-
HA Y cBOOOMly BUPa)KeHH:A MOIIAMIB, Ta KpUMiHa/i3allil 4iTKO BM3HAYeHOI CYCIIi/IbHO
He0esIeuHol MOBeiHKM 0cib B 1iit cdepi BifHOCKUH.

Cnucox suxopucmanux Osxepern:

1. IIpo BHeceHHA 3MiH 1o KpuMiHanbHOro KofieKCy YKpainy 110fj0 BAOCKOHA/IeH-
H JIOTO OKPEMUX ITOJI0>KEHD NP0 KPMMiHa/IbHi IPAaBONOPYIIEHHSA IIPOTY IPOMa/IChKO-
ro HOPsAAKY Ta MopanbHOCTi: ITpoext 3akony Ne12191 Bix 11.11.2024. URL: https://itd.
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3. Ilpo saxucr cycminbHOi Mopani : 3akoH Ykpainm Bifg 20.11.2003p. Ne 1296-
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URL: https://zakon.rada.gov.ua/laws/show/1296-15.
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«child» pornography, criminalization.

Pymxoecvka Anacmacis Pycnaniena
Hauyionanvnuii ynisepcumem «Odecoka opuduuta akademisi», acnipanmxa kageopu
KpuminanvHoeo npasa, oupexkmopka Opuouunoi xniniku

KPUMIHAJIbBHO-TIPABOBA OIIIHKA ITIOHATTSI
«TPO®ENHOI 35POI» B YMOBAX BOEHHOI'O CTAHY

B 3B’13Ky 3 akTMBHOIO ()a3010 BilfHM Ha TepuTOpii HalIOl Hep>KaBu, 0cobMBe Mic-
1ie ceperi IIpeMeTiB He3aKOHHOTO0 00iry 36poi Iocifiae, Tak 3BaHa, «TpodeiiHa 30posi».
Taka 36post 4acTo MOTpAIUIs€ O PYK LMBIIbHOIO HACE/IEHHs Ta BilICbKOBUX BHACIII-
IOK aKTUMBHMX OOJOBUX [ill, eOKYIALil HaCe/leHNX IIYHKTIB Ta 3HUILEHHS BOPOXKIX
MO3NMIiN, OHAK iI IPaBOBUII CTATyC NOCI 3a/IMINAETHCA HEBU3HAYEHM, 1110 TOPOIKYE
TIeBHi CKJIAJ{HOLII KPMMiHaIbHO-IIPaBOBOI KBasTiikaii.

ITorpu cTpareriyHy Ba>kK/IMBICTb BMKOPMUCTAHHS 30poi I 3aXMCTy [iepiKaBi,
BIICYTHICTD 4iTKOI IIpaBOBOI HpoLeAypH ii eranisarii 11 okpeMux cy6 ekTiB cTBO-
PIOE PM3MKM MAcOBOI KpMMiHali3alii CycninbcTBa B MeXax CT. 263 KpuminaapbHOro
KOfieKCcy YKpainu. I ocTaHHIMM poKaMu CTaTUCTUYHI [jaHi HiATBEPKYIOTh MacIITab
wiei npo6nemu. 3a indopmarieto Odicy lenepanpHoro npoxypopa Ykpainu 3a mepios
BIIIHU CITOCTepiraeThbcst cTabinbHe MOpivHe 3pOCTAHHS KiTbKOCTI KpMMiHAIBHIX TIpa-
BOIIOPYILIEHb, Tepefdadennx ct. 263 KpuminampHoro kopexcy Ykpainn. 3okpema, 3a
cideHb-TpyeHb 2025 poKy 6y/10 3apeecTpoBaHO HoHaZ 5800 TaKMX MpaBOMNOPYIIEHb,
IO CBilYMTh IPO 3HAYHY KilIbKiCTb BUIIA[KiB BMKOPMCTaHHA Ta 06iry He3aKOHHOI
36poi B cycminbeTsi [1].

SIkimo 3BepHyTHM yBary Ha CT. 263 KpuMiHa/bHOTO KOfleKCy YKpaiHu, TO 3arajioMm
KpUMiHa/IIbHO KapaHUMIU € HOCIiHHsA, 36epiraHHsA, IpugbaHHA 41 30yT BOrHeNaIbHOI
36poi 6e3 mepenbaueHOro 3akoHOM 103Bomy [2]. Ilpy 1bOMY AMCIIOSUIiS HOPMU €
¢dbopManbHOIO i He BpaXoBYe Cy4acHi peastii Ta caMe MOXO/PKeHHs 36O, 11j0 MiATBep-
IKYETBCSA 1 CY0BOIO IIPAKTUKOI0. 30KpeMa HiKMM He BUAiIeHe i HOHATTA «TpodeitHol
36poi», K TaKoi, 1o 6y/Ia OTpUMaHa BilICbKOBOCTY>X00BIIsIMM B 600, X04a 32 3araib-
HUM IIPAaBIIOM «TPOQEiTHOI» BBAKAETHCS Ta 30pos, siIKa OTpUMaHa 0e3nocepesHbO
BilICBKOBUMM ITic/1s1 60J10BMX 3iITKHEHb 3 BOPOTOM 260 Ta, AKY IIPOCTO 3HANIIUIN B 30H1
BefieHHsI 60ITOBNMX Aiil. BMHMKae fogaTKOBe MUTAHHS — {0 SIKOI KaTeropil BiffHOCHTH
36po10, AKY 3HANIUIM LUBLIbHI 0COOM B HaCeNeHUX IIYHKTAX, AKi MEXYIOTD 3 JIiHi€0
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