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PE®OPMA OAECbLKOT MUTHWMLI: MPOBJIEMA
wnAxXiB TAMETOAIB

CTaTTio NPUCBAYEHO LOCNIMKEHHIO NUTaHb PethopMyBaHHS Chepy AepKaBHOT
MWTHOI CrpaBy, 3AICHIOBAHOrO B MeXax OKPEMOro TepUTOPiasbHOr0 MUTHOTO OpraHy
Ogpecbkol MUTHULI OPC. AKLEHTOBAHO yBary Ha HefoOMNpaLtoBaHHAX Ta MpaBoBMX
Heflonikax  HOPMATUBHO-NPAaBOBMX  akTiB, MPUAHATUX B MPOLECI  aKTMBHOT
HopMmoTBopYocTi Ofecbkoi MuTHULI APC. Ha OcHOBI aHanisy pesynbTaTiB Takoro
pedopMyBaHHS [OBEAEHO, WO OyAb-AKi HOPMOTBOPMI iHILiaTMBM Ta KPOKM 040
PO3BUTKY Ta MOAepHI3aLii chepy Aep>KaBHOT MUTHOI CNpaBM MatOTb 3aCHOBYBATWCA Ha
HayKOBO OOrpYHTOBaHWX CUCTEMHMX MOrNAfax, HanpauloBaHHAX Ta 3[400yTKax Hayku.
B iHWwoMy Bunagky nofibHi iHiLiaTMBM CNpUAKOTL TiNbKW MOCTYMOBOMY perpecy Ta
3aHenagy cthepu AepXKaBHOT MUTHOI cripaBu.

KntoyoBi cnosa: [OPYYeHHs, MUTHa BapTiCTb, MATHE OdopmeHHs. Opecbka
MuUTHUUA ADC, ToBapK, cy6’ekTn 3EL,.

Kusanos C.B. Pechopma Opecckoii Tamo>KHU: npobnema nyTeil 1 MeTOA0B -
CTatbs.

CraTbsi MOCBflLEHA WCCNELOBaHWIO BOMPOCOB  PeyopMMpOBaHUA  cepbl
rocyAapCTBEHHOr0 TaMOXEHHOro fena, OCYLEeCTBASEMOr0 B pamkax OTAe/bHOro
TePPUTOPMANbHOIO TAMOXXEHHOTO opraHa - Ogecckoii TamoXHU FPC. AKLEHTMPOBAHO
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BHMMaHVe Ha HefopaboTKax W MpaBoBbIX HeAoCTaTKax HOPMaTWBHO-MPaBOBbLIX aKTOB,
NPUHATBIX B MPOLECCe aKTMBHONO HOPMOTBOpYecTBa Ofecckoii TamoxHu FPC. Ha
OCHOBE aHa/M3a pe3ynbTaToB Takoro pedopMUMpOBaHWsA [OKa3aHO, 4YTO /iobble
HOPMOTBOPYECKME WHULMATMBLI W LUarn Mo pasBUTMIO U MOZepHU3aummn chepbl
rocyfapCTBEHHOr0 TaMOXEHHOr0 fiena A0/MKHbI ONUPaTbCA Ha Hay4YHO 060CHOBaHHbIE
CUCTEMHble B3rNAdbl, HapaboTKM W [OCTUXKEHUA Hayku. B nNpoTMBHOM cryuae
nofo6HbIE WMHWLUMATVBbLI CMOCOOCTBYIOT MUWbL MNOCTENEHHOMY perpeccy W ynagky
cepbl rocyapCTBEHHOr0 TaMOXEHHOT 0 Aena.

Knouyesble Cnosa: Mopy4yeHWe, TaMOXEHHad CTOMMOCTb, TaMOXeHHOoe
othopmneHmne. Ogecckas TamoXHa FDC, ToBapbl, CyobekTbl B3/,

Kivalov S.V The Reform of Odessa Customs: the Problem of Ways and
Means. -Article.

The article is devoted to the study of the issues on reformation ofthe sphere of
state customs procedures, which are carried out through a standalone territorial customs
body - Odessa Customs of State Fiscal Service of Ukraine. The focus is placed on the
incompletely processed and legal defects of the laws and regulations adopted in the
course ofthe active rule-making zeal of the Odessa Customs of State Fiscal Service of
Ukraine. Upon the analysis ofthe results of such reformation, it is proved that any rule-
making initiatives and steps in relation to the development and modernization of the
sphere of state customs procedures should be based on scientifically substantiated
systemic viewpoints, groundwork and scientific achievements. In another case, similar
initiatives promote just the gradual regress and downfall of the sphere of state customs
procedures.

Keywords: orders, customs commodity cost, customs clearance, Odessa
Customs of State Fiscal Service of Ukraine, entities engaged in foreign economic
activities.

MpakTUYHO BCSA iCTOpiS PO3BUTKY MUTHOIT cripaBy B YKpaiHi
noB’s3aHa 3 MOLUYKOM paLioHanbHOT Mogeni Ti agMiHiCTpyBaHHS Ta
cnpobamn onTuMmisauii BigNOBIAHOI CUCTEMM OpraHiB BMKOHABYOI
Bfaau, Y0CKOHa/IEHHS OKpeEMUX  TEXHIYHMX MOMEHTIB
(DYHKLIOHYBaHHA MUTHUX opraHie. OfHaK Ha npakTuui Taki cnpobu
NpU3BOAWAM [0 HaA3BMYaHO BWCOKOI OrOpoKpaTu3alii MUTHUX
npoueciB, 4acTUX Ta He 3aBXAuM O06rpYHTOBaHMX KafgpoBMX
NMpu3HayeHb i MepPecTaHOBOK Yy ciepi AepykaBHOI MWUTHOI cripasu,
NOCTIHMX 3MiH NpoLEeAYPHOro XapakTepy Ha wWasaxy nobyaosu
anropuTMy «ifgeanbHoi MWUTHWUI». Hacamnepeg Taka cuTyauis
00YMOB/IOETLCA  BIACYTHICTIO  HAyKOBO  O6GrpYHTOBaHOro  Ta
CUCTEMHOrO nigxofQy A0 NUTaHb (QOPMYBaHHA HOBOT KOHLUeNuii
30iiCHEHHs1 [epXXaBHOT MWTHOI crpaBW, fKa BignoBigaTuMe §K
MiDKHapoZ4HUM HOpMam Ta cTaHfapTam, TaK i 3aBAaHHAM 3axucTy
HaLioHa/IbHWX IHTepeciB YKpaiHu.
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Oc061BOI rocTpoTK NPobeMa hopMyBaHHS LiNICHOT KOHLEeNLi
3[iICHEHHS Iep>KaBHOI MUTHOT CMpaBK Habyna CbOrodHi, Koiu mig
racnamu peopmyBaHHSi MUTHOI CNpaBW AOCUTb 4acTO Ha KepiBHi
nocagu B opraHax [MepXaBHOi ¢ickanbHOT cnyxou (OPC), wo
peanisyloTb MWUTHY ChpaBy, NpPW3Ha4aloTbCA 0COOM, SIKi He MaloTb
HaneXXHOro AocBigy Ta NPoMeciiHMX HaBMYOK. Y MEBHUX BUMagKax
CUTyalis 3aroCTpPETLCA cnpobamMy MPOBEAEHHS €EKCMEepPUMEHTIB 3
pethopMyBaHHS B paMKaxX OKpPeMUX TepuUTopianbHUX MUTHUX OpraHiB
OPC, ak ue mano micue npotarom 2015 - 2016 pp. B Omecbiit
MUTHULI OPC.

Ha Haw nornag, cbOrogHi akTya/lbHUM € MPOBELEHHS aHanisy
pisnbHocTi Opgecbkoi MUTHUUE OPC Ta, 30KpeMa, HU3KM akTiB 3
NnUTaHb OpraHisayii MUTHOrO KOHTPO/O Ta MWUTHOrO O(OPMIIEHHS
TOBapiB i TPaHCMOPTHMX 3ac06iB KOMEPUiAHOrO MpU3HAYEHHS,
NPUAHATUX Ti KepiBHUUTBOM y 2015 - 2016 pp. AfXe pe3ynbTatut
Takoro aHanizy € HeobXigHUMKM ANns  BU3HAYeHHs LWAsSXiB Ta
Halro/IoBHiLLe - METOAO0MOrIT NOAALLION0 pepOPMYyBaHHS AePXKaBHOT
MWTHOT Cnpasu.

CborogHi  nNuTaHHA  (DOpPMyBaHHA  HOBITHLOT  (hinocodii
3[iiCHEHHS epXXaBHOT MWUTHOT CrpaBu € AOCUTb aKTyanbHMMKU. Ha
LWASXY HaBMMKEHHS  [epXxaBHOI MWTHOI cnpasu YKpaiHu Ao
Mi>KHapOAHMX BUMOr Ta CTaHAapTiB MPO6MeMHMM acrekTam Yy Lii
cthepi NpuainalTb yBary y CBOIX pob0Tax AK BiTYM3HSHI BYCHI-
NpaBO3HaBLi Ta NPaKTUKN MUTHOT ranysi, Tak i 3aKOpLoHHI eKcrepTy,
30kpema €.B. [ogiH, B.B. KauaH, C.B. Kisanos, b.A. Kopmuy,
tF0.4. KyHeB, A.B. MakapeHko, B.[l. HaymeHko, [1.B. [lawKo,
[.B. MpuiimayeHto, O.MN. ®enoToB Ta iHWi. Pa3om 3 TUM, BUCBITNEHHS
NUTaHb petyopMyBaHHA MWUTHULi OCTaHHIMW POKaMu, B OCHOBHOMY,
6ynn nepeHeceHi y NNOWMHY My6AiYHO-NONITUYHOI AWCKYCIT, a oT
npaBoOBMX AOCNIAXeHb AaHOI Npo6neMaTVKM BiguyTHO GpaKye.

ToX MeTOK cTaTTi € aHanis akTie Opecbkoi MuTHUUI OPC,
npuitHaTux y 2015 - 2016 pp., 3 TOYKM 30pYy BiAMOBIAHOCTI
MiXKHapOoZ4HO-NpPaBoBUM cTaHgapTam Ta HaLioHanbHOMY
3aKOHOAABCTBY Y c(hepi MUTHOI cnpasu Ta 1X BNAMBY Ha npouesypu
30iACHEHHS MUTHOIO KOHTPO/IO Ta MUTHOIO O(OPM/IEHHS.



Posrnafatouy  eKCcrnepumeHT LWOLO pedhopMyBaHHSA  MOPSLKY
30iACHEHHSI MUTHOT O O(hOPM/IEHHS Ta MUTHOTO KOHTPOO B OAeChKiit
MUTHULI OPC, Heob6XiAHO BUXOAMTU 3 TOrO, L0 AOr0 XPOHOJMONiYHI
pamMKu cniBnagatoTb 3 nepedyBaHHAM Ha nocafi KepiBHUKA MUTHULL
KO.J1. MapyLuescbkoi [1]. Lle npmsHaveHHs Bigbynocs 19.10.2015 p.
3a pesy/nbTaTamy NPOBEAEHHA KOHKYpCy 3 Bif6opy KaHAvpaaTiB Ha
nocagy HavanbHuka Opfecbkoi mMuUTHUUI OPC Ykpainm [2]. Take
KaflpoBe pilleHHs Byno J0BOJI Pe30HAHCHWM 3 Ornagy Ha iCHyBaHHS
CYMHIBIB LIOA0 BIAMOBIAHOCTI KaHAMAaTa BCTaHOBAEHMM M. 2.1
BignosigHoro Hakazy AdC ymoBam: BMLla OCBiTa BIiAMOBIAHOrO
NpodeciiHOro cnpsmMyBaHHS 3a OCBITHbO-KBaNiiKaLiiHAM piBHEM
maricTpa, cneuianicra; cTaXk poboTun 3a )axom Ha [iep>XaBHili Cnyxoi
Ha KepiBHMX nocafax YyMm Ha KepiBHMX Mnocagax B iHWWX chepax
ynpaBniHHA; A0CBig poboTy LWOoLOo ynpaBniHHA nepcoHanom [3], Tak,
HeoHOPa3oBO BU3HaBa/I0CA, WO MNPU3HAYEHHS KepiBHMKa OfecbKoi
MUTHULI OPC 6yno (hakTUYHO 3AIJCHEHO 3a paMKaMK KOHKYpCy Ta
CTa0 pe3ynbTaToM MOMITUYHOrO pilleHHs, iHiLiaTopom sikoro 6yB
TOAIWHIA ronoBa OfecbKoi 06MnacHOT AepXxaBHOT aAMiHicTpauii
M. Caakawsini. Taka iH(opmauis, 30kpema, 6yna nigTBepAXKeHa
npeccnyx6oto AP C y Bignosigi Ha 3anuT iHHOPMaLiiHOrO areHCTBa
«YKpaTHCbKi HOBUHW», [ie 3a3Ha4anocs, Lo 3a NpoLeLypoto KOHKYpCY
mMana 6yTM nojaHa oAHa KaHAuAaTypa, ane (akTUUYHO KOHKYpC
3aBepLUMBCS NOJaHHAM 9 KaHAWMAATyp, a BnacHe MpuU3HayeHHs 6yno
30ifiCHEHO «Ha MiAcTaBi knonoTaHHA ronoBu Opecbkoi OAA
Caakawwsini M.» [4]. Came X KNonoTaHHA NPO MpU3HaYeHHs HOBOrO
KepiBHMKa Byn0 4aCTMHOK 3arponoHOBAHOIO TOAILHIM KepiBHUKOM
Opecbkoi  obnacHOT fdepxaBHOI agmiHicTpauii M. Caakawsini
eKCNepuMEHTY 3 pethopMyBaHHSA MUTHOI Cy>X6Kn B paMkax OfecbKoi
MUTHULI 4P C [5].

Cnig, 3a3HauMTH, LLO Bij Camoro no4yatky fBa KI4oBi nigxoau
[0 NOAI6HOro eKCnepuMEHTY - 3A4IACHEHHA AOr0 NiMLle B paMKax
OJHI€ET MUTHUL Ta (haKTUYHE KEPIBHULITBO LM MPOLLECOM 3i CTOPOHU
ronosn Opecbkoi OOA - noraHo Y3romkyBanucs 3 [AitoUunM
3aKOHOAABCTBOM.  [puHaiMHI, MopyllyBanMcs  ABa  K/OYOBI
NPUHUMNN 3[IACHEHHS AEPXKaBHOI MUTHOT CMpaBW, BM3Ha4eHi CT. 8
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MuTtHoro kofekcy YkpaiHm (MKY) - BMK/IHOYHUX MOBHOBaXEHb
opraHis A®C woao 3miiiCHEHHA [epXKaBHOT MMWTHOT crnpaBu Ta
€OMHOr0 MOpsAAKY NepeMilleHHs TOBapiB, TPaHCMOPTHMX 3acobiB
yepes MUTHWUIA KOPAOH YKpaiHu.

| AKWO HafTO LUMPOKe TpakTyBaHHA ronosoto Opgecbkol OLA
n. 7 CcT. 26 3aKoHy YKpaiHn «[po micueBi gep>kaBHi agmiHicTpayii»
[6] Woao «CNpUSAHHA AiSNbHOCTI MUTHUX OPraHiB» MEBHWMM YMHOM
MOXXHa CrmcaTh Ha «BOMIOHTEPCbKUIA» MNigxid, TO i3 (hopMyBaHHAM B
pamkax OfHOro TepuTopiaslbHOr0 MWTHOIO OpraHy 0co6auBUX
npaBuf 34IACHEHHS MUTHOTO KOHTPOMKO Ta MUTHOr0 O(OPM/IEHHS
CuUTyalis € HabaraTo CKIafHILIOK i 3a4inae BXe 1 MiXHapoAHO-
npaBoBi 3060B’A3aHHS YKpaiHW.

3okpema, n. (@) 4. 3 ct. X TATT [7] micTUTb HOpMY, 3rigHO 3
SKOI «KOXHa CTOPOHA MOBWHHA Y EAVHWIA, HeynepemkKeHWid Ta
PO3YMHWIA CMOCIO 3acTOCOBYBAaTWM BCi CBOT 3aKOHW, MOMOXEHHS,
PiLLEHHA YK PO3NOPAMKEHHA XapakKTepy» BifnoBigHO 4O nepeniky,
Wo MicTuTbCA Yy 4. 1 uiel X cr. X [ATT. [lo gaHoro nepeniky,
30KpeMa, HanexaTtb HOPMAaTMBHO-MPaBOBi akKTW, fKi CTOCYHOTbCS
Knacudikauii abo ouiHKK TOBapiB AN MUTHUX Lineid, CTaBOK MWTa,
nojaTtki abo iHWMKX nnaTexis Towo. IHWKMMK cnoBaMu, BCi MUTHI
OpraHy KpaiHW TMOBWHHI Yy OAHAKOBWIA CMOCIO 3aCTOCOBYBAaTU
3aKOHOAABCTBO, SIKE BMN/NBAE HA BU3HAYEHHS CYyMU MUTHUX NNATeXiB,
WO CNpaBnsATbCA 3 TOBapiB, fAKi MEPEMILLYIOTLCS 4Yepe3 MUTHWUIA
KOpZoH. | cnpobu BCTAHOB/IEHHA MEBHOIM0 «EKCMepPUMEHTabHOMo»
NOpPsAKY B pamMKax OKpPeMOro TeputopiaibHOro MUTHoro opraHy A4®C
He Y3ro[MKyTbCA 3 TAKOK BUMOTOH).

TvM He MeHLe, nicns npusHadeHHs HO.J1. MapyLueBCbKOT
KepiBHMKOM Opecbkoi MUTHMUI APC 6yno posnoyato CTBOPEHHS
OKPEMOro  «perioHanbHOro»  MOPAAKY  3aCTOCYBaHHA  MUTHOMO
3aKOHOAABCTBA. |HCTPYMEHTOM Takoro ped)opMyBaHHs CTa/10 BUAAHHS
[opyyeHb KepiBHMKa Ogecbkoi MuTHUUI APC. Bcboro B pamkax
[aHoro npouecy 6yfno BUAAHO TPUHAAUATL AOPYYeHb Hauva/bHWMKa
Opecbkoi MuTHULI ADPC («[Ba fokymeHTU ana 37 KpaiH» No 16/15-
70-00 Big 08.04.2016 p.; «Kogu ToBapiB» Nol4/15-70-00 Big
16.03.2016 p.; «[eknapauis 3a 20 xBuaMH» Nel3/15-70-00 Big
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16.03.2016 p.; «BupobHukn Opfecbkoi o6nacti» Ne 15 Big
16.03.2016 p.; «lHTenekTyanbHa BnacHictb» Ne 10 Big 16.02.2016 p.;
«OthopmneHHs 3a 1 roguMHy» Ne 12 Big 22.02.2016 p.; «Imnopt
o6nagHaHHs» Ne 3 Big 22.01.2016 p.; «Ceptudikat EUR1» Ne 2 Big
21.01.2016 p.; «Benuki nnatHuky nogatkie» Ne 5 Big 08.02.2016 p.;
«37 KkpaiH» Ne 7 Big 08.02.2016 p. ta Ne 1 Big 05.11.2015 p,;
«ImnopTepn cupoBuHm» Ne 6 Big 08.02.2016 p.; «MixHapogHuii
TpaH3nT» Ne 4/15-70-00-01 Big 26.01.2016 p.) Ta mignucaHo OAWH
CninbHWIA Hakas npokypatypu Opecbkoi obnacti, F'YMBC YkpaiHu B
Ogfecbkiin  obnacTi, [iBAeHHOro  perioHanbHOr0  ynpaB/iHHSA
[Jep>xaBHOI MPUKOPAOHHOI cny6u Ykpain, 'Y OdPC B OpechbKild
obnacti Ta Opecbkoi wmuTHUUI OPC  Big 4.11.2015 p.
Ne517/3806/432/1338/541 «[Mpo  OKpemi  MMTaHHA  B3aEMOAT
NPaBOOXOPOHHMUX Ta MWTHWUX OpraHiB 06nacTi LWOAO0 NpPOBeAEHHS
MWUTHOrO ornsgy (nepeornisify) Ta BUMHEHHS iHLWIMX fid nig yac
MWUTHOIO OPOpMAeHHs» [8].

CnpobyeMO BU3HAUYUTU SK 3MICTOBHMWIA, TaK i MeTOAOMOriYHWNIA
KOMMOHEHTU cnpobu ped)opmyBaHHA MOPAAKY 34IACHEHHS MUTHUX
thopmanbHOCTeld B pamMkax Opecbkoi MuTHuui OAPC y 2015 -
2016 pp. Ona uboro BBaXXaeMO 3a HeoOXifHe MpoaHaniyBaTWu 3MiCT
[esAKnX i3 3a3HaYeHNX JOPYYEHb.

Tak, OfHUM 3 nepwux, AOPYYEHHSAM HayasbHMKa Opfecbkol
mMuTHUUI OPC Big 26.01.2016 p. Ne 4/15-70-00-01 HavanbHUKIB
MUTHUX MOCTiB Oy/f0 CKepoBaHO Ha BUKIHOUYEHHS [Ay6/1H0BaHHS
[JOKYMEHTIB NpW AeKnapyBaHHI BaHTaXiB, AKi MNepemilyoTbecs
aBTOMOGINIbHAM ~ TPaHCMopPTOM KOMepLiliHoro NpPU3HaYeHHs
NPoOXigHMM TPaH3UTOM, BUKOPUCTOBYHOUM ab0 MUMHY AeknapaLito,
ab6o KHWKKY MM (Carnet 1>K). Hiuoro HoBOro B 4acTWHi MofaHHs
[JOKYMEHTIB NpW [eKnapyBaHHi TPaH3WTHUX BaHTaXKIB 3a3HauyeHe
[OpYYeHHA He nepefbavae, a nuie Ay610€ NOMOXKEHHA 4. 3 CT. 6
3akoHy YKpaiHu «[po TpaH3uT BaHTaxiB» [9]. OpHak y n. 14
[OpPYYEHHS1 BCTaHOB/EHO CTPOK BWKOHAHHA MUTHOrO O(OPMIIEHHS
npv NepeMmilleHHi ToBapiB MPOXiAHWM TPaH3UTOM aBTOMOGINbHUM
TPaHCMOPTOM KOMEPLiAHOrO MpU3HaYeHHs, AKuiA He nepesmwye 15
XBUAMH 3 MOMEHTY peecTpauii MUTHOI feknapauii abo HagaHHs
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ToBapocynpoBigHNX fAokymeHTiB [10]. B wuinomy, 3asBneHa meTa
TaKOrO [OPYYEHHSI - «YCYHEHHSi HeOOrpyHTOBAHMX 3aTPUMOK» Yy
MUTHOMY O(OPMJIEHHI - € B@X/IMBOKO 3 TOYKM 30py 3abe3neveHHs
iHTepeciB cy6’ekTiB 3E[. Ane JOCUTbL YacTO NepeMillleHHs ToBapiB
TPaH3MTOM MOB’A3aHO i3 LiNIOK HW3KOK MWUTHMX PU3NKIB, 30Kpema
Takoro, fIK He[OCTaBfeHHS TOBapiB Ta TPaHCMOPTHMX 3acobiB A0
MWUTHUL NpU3HadYeHHs B nepefbadeHi 3aKOHOLABCTBOM CTPOKM abo,
IHIWIMMW CnoBamu, «MepepBaHOro TPaH3UTY», AKWIA € OfHUM i3
Cnoco6iB BUMHEHHS NOPYLUEHHS MUTHUX NPaBW 3 METOK YXUNISHHS
Bif cnnatm MuT Ta nogatkie. Kpim Toro, nmoptu Opecbkoi o6nacTi
[JOCUTb 4acTO BWKOPUCTOBYHOTLCA [A1a oOpraHisauii KoHTpabaHau
HapKOTMYHMX 3acob6iB, a 3axoaun, nepeabayveHi AOPYyYEHHs M, TaKi fK
«3a0X04eHHs MOCcafoBMX OCi6 Niapo3ainie MUTHOIO OHOPMEHHS, SKI
MOKa3a/n Halikpalyi pesynbTaTu 3a LUM HanpsiMKOM», HaBps4 v
CNpusOTL 3abe3mneyeHHI0 ONTUMaNbLHOIO 6GanaHcy MiX CPUSHHAM
Mi>KHapOoAHiiA TopriBni Ta 3abe3neyeHHsM [JOTPUMAaHHA MWUTHOMO
3aKOHO[aBCTBa.

3HauHOi yBarM kepiBHMUTBOM  Ofecbkoi MuTHUUi  APC
NPUAINANOCH MUTAHHAM MUTHOI BapTOCTi. Tak, O4HUM 3 MepLUmnX
[opy4yeHb HavanbHuka Ofecbkol MUTHULI APC - Big 22.01.2016 p.
Ne3 - KepiBHMKaM MWTHUX MOCTIB 6YN0 MOPYYEHO: «AKLWO YMOBU
3aCTOCYBaHHS OCHOBHOr0 MeTOAY BMW3HAYeHHS MWTHOT BapTOCTi
3rigHo cT. 58 MKY BWKOHaHi, 3AilicHIOBaTU Mif 4ac MWTHOIO
0(hopMNeHHA BUPOBGHMYOrO0 06MafHaHHS Ta 3amacHUX 4YacTuH 3
3abe3neyeHHsM AOTPUMaHHA 3aKOHOAABCTBA LIOLO 3aCTOCYBaHHS
OCHOBHOIO MeTOAYy BW3Ha4YeHHS MMUTHOI BapTOCTi - 3a LiHOW
aoroeopy» [11].

BnacHe kaxyun, came (HOPMY/IOBaHHS [aHOro [OpyYeHHS
BUK/NKAE NEBHI 3ayBaXKeHHs. ADKE 3rifHO 3 MONOXEHHAMU Y. 1CT. 51
MKY, MWUTHa BapTiCTb TOBapiB, L0 NepeMillyoTbCA Yepe3 MUTHUIA
KOPAOH YKpaiHu, BU3HA4a€eTbCA AeKnapaHToM. MUTHMUS 0DOPMIIEHHS
30ICHIOE BUKIOYHO KOHTPONb MPaBWU/IbHOCTI BM3HAYEHHA MUTHOT
BapToCTi (cT. 54 MKY), npuyomy JoAep>KaHHs BUMOr 3rafaHoi y
JIOpyYeHHi cT. 58 MKY € nuile nigcTaBoro Ans 34iiCHEHHS KOHTPOO
NpaBUNLHOCTI BU3HAYEHHS MUTHOT BapTOCTi 3@ OCHOBHUM METOOM -
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LIiHOO 0roBOpY, afie aXx HisK He NigcTaBor ANs 3aCTOCYBaHHA LbOro
meTomy. ALKe 3a pesynbTaTamu KOHTPOMO, 3rigHo 4. 3 Ta 6 cT. 54
MKY, Moxe 6yTv NpUAHATO pilleHHS fK NP0 BWU3HAHHA MUTHOT
BapTOCTi, TaK i Npo 1 KopuryBaHHs B Mopsgky CcT.55 MKY.
Hanpuknag, ue Moxe Bif6yBaTucs nNpu HernpasWibHOMY PO3paxyHKy
MWUTHOI BapTOCTi [AeKNapaHTOM, HEMNoJaHHs HWUM BCiX HaNeXHUX
[IOKYMEHTIB, HaaXOOKEHHS odiyinHoT iHopmauii npo
HeA0CTOBIPHICTb MUTHOT BApPTOCTI TOLLO.

Tox BMMOra 6Ge3yMOBHOr0O 3acTOCYBaHHS OCHOBHOIO MeTofdy
BU3HAYeHHA MWTHOI BapTOCTi BWMKMKOYHO Ha MifgCTaBi AOTPMMAaHHS
Bumor cr. 58 MKY, npuyomy nuvwe ans iMnopTy MeBHUX BUAIB
TOBapiB, 3Ha4HO 3BYXye npasuna MKY wopo 3abesneveHHs
[LOTPUMMaHHS 3aKOHOABCTBA NPU CNPaBAAHHI MUTHUX NNATEXIB.

LUle ofgHWM [oCWUTbL LiKaBMM [JOKYMEHTOM, SKWI BUKIUKAE
4yMMano 3anepeyeHb, € JOPYYEHHA HavasbHUKa OfeCbKOT MUTHUL
OPC Big 06.11.2015 p. Ne 1/15-70-00, n. 1 siKOro KepiBHMKaMm
MWUTHUX MOCTIB AOPYYEHO 3AiACHIOBATM MUTHE OOPMI/IEHHS TOBapiB
i3 3aCTOCYBaHHSAM OCHOBHOIO MeTOAY BM3HAYeHHS MUTHOT BapToCTi -
3a LiHOK [0roBopy/KOHTPaKTy (BapTiCTb onepauii) y NpuUCKOpeHoMY
NnopagaKy y pasi MOXOMKEHHs Ta BignpasneHHs ToBapiB 3 30 KpaiH
(Hanpuknag, AscTpanisi, ABCTpis, benbrisi, KaHaga, Yexia, [OaHis,
EcToHif, ®iHnaHgis, PpaHuida, HimeyunHa, [peuis, YroplimHa,
Icnangia, lpnangia, 13painb, Itania, $AnoHis,  Jlrokcembypr,
HigepnaHaw Towo) [12]. Kpim Toro, ueit nepenik HeoAHOPa3oBo Gyno
3MIHEHO Ta [OMNOBHEHO OKPEMUMM MI3HILWUMK  [AOPYYEHHAMMW.
Hanpuknag, foAaTKOBO 40 LbOro crnmcky 6yno BigHeceHo bonrapito,
MakefoHito, ManbTy, flatsito, Jiutey, Cepbito Ta MisgeHHy Kopeto
[13].

MornnbneHnin aHanis 3aKOHOAABCTBA YKpaiHW 3 MUTaHb
[lep>XaBHOT MUTHOT Cnpasy Ta MOMOXeHb 3a3HauYeHUX AopYYeHb Aae
3MOry CTBepAXyBaTW, WO HayaslbHMKOM Ogecbkoi MUTHMUI OPC
(haKTUYHO 6YN0 NPUIAHATO CNPo6y BHECTWU HErnacHi JOMOBHEHHA [0
ct. 58 MKY wWoao [0faTKoBUX YMOB 3aCTOCYBaHHA MeToay
BU3HAYeHHA MWUTHOT BapTOCTi 3a LiHOK A0roBopy (KOHTPaKTy) W040
TOBapiB, SKi BBO3ATbCA HA MWTHY TEPUTOPIO YKpaiHW, Yy 30Hi
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fisnbHocTi Ofecbkoi MUTHUUE APC. Takumm ymoBamu, nepeaycim,
MOBMHHO Oyn0 CTaTW MOXOMKEHHs TOBapy i3 KpaiH BignoBigHO A0
3aTBEPPKEHOrO Nepeniky Ta HafiaHHA AeKnapaHToM cepTudikaty npo
MOXOMKEHHA TOBapy i3 TakMX KpaiH, a TakoX CTBOPEHE 3rofom
npasuno «[Box AOKYMeHTiB ans 37 KpaiHu» - HafjaHHA pa3oM 3
MWUTHOIO eKnapauieto nuile «paxyHKy abo iHLIOro JOKYMEHTY, SKUM
BM3HA4Ya€eTbCA BapTICTb TOBapy Ta, Yy BuMMNagkax nepepbdayveHnx MKY,
feknapauyii MUTHOT BapToCTi» [14].

Mo-nepwe, 3rigHO 3 NOMOXKeHHAMU KOHCTUTYLIT YKpaiHu,
€AMHUM OpraHOM 3aKOHOAaB4Ol BfaAW B YKpaiHi € BepxoBHa Papga
YkpaiHu (cT. 75) [15]. 3miHN 4o MKY MOXYTb BHOCUTUCS BUK/HOYHO
3aKOHaMu NpPO BHeCeHHA 3MiH A0 MKY. A 0Txe 3anpoBapKeHHs
[0[aTKOBMX YMOB 3aCTOCYBaHHA MeTOAY BU3HAYEHHS MUTHOI BapTOCTI
3a LiHOK AoroBopy (KOHTPakTy) LO0AO0 TOBapiB, AKi BBO3ATbCA Ha
MUTHY TepuTOpilo YKpaiHW, y 30HI AianbHocTi OAecbKol MUTHULI
OPC BuxoauMTb 3a MeXi MOBHOBaXeHb Hava/bHUKa OpfecbKoi
MUTHULI OPC.

Mo-gpyre, (hakTM4yHO 6GYyN0 CTBOPEHO  HECNpUATAMBI  Ta
OVCKpUMIHALiAHI  ymMOBM  aisnbHOCTI  cy6’ektiB  3EM,  siki
CniBnpauioloTs 3 noctada/lbHUKamu, WO He noTpanuan Ao
3a3HAYeHOr0 CrWCKY LLOHANMEHLLIE NO TPbOM MO3WLiAM:

- BIOHOCHO TaKMX CY6'eKTiB MWUTHe OCGOPMI/IEHHSI TOBapiB Yy
MPYCKOPEHOMY MOPSAKY He 34iACHIOETLCS;

- BOHW He MalOTb MiNbr WOAO HafaHHS fnLle ABOX LOKYMEHTIB
ONA MUTHOTO OPOPMIIEHHS;

- BOHM He MawTb MiNbr WOA0 060B’A3KOBOCTI 3aCTOCYBaHHS
CTOCOBHO 1X TOBapiB OCHOBHOIO METOAY BU3HAYEHHA MUTHOI
BapTOCTI.

Y 3B’A3KYy 3 UMM MOPYLUYHOTLCA OCHOBOMOJIOXKHI NPUHLMNK
30iNCHEHHS AepXaBHOI MUTHOT CNpasu: NPUHLUUM €AUHONO MOPALKY
NepeMillleHHs ToBapiB, TPAHCMOPTHMX 3ac06iB Yepe3 MUTHUIA KOPAOH
YKpaiHu, NpUHLMN BU3HaHHSA PIBHOCTI Ta MPaBOMIpPHOCTI iHTepeciB
yCiX cy6’eKTiB rocnofapioBaHHA He3aneXHOo Bif (hOopM BiacHOCTI Ta
NPUHLMN [OLEPXaHHA MpaB Ta OXOPOHHOBAHWMX 3aKOHOM iHTEpeCiB
oci6 (n. 4, 6, 74. 1cT. 8 MKY).
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Binbwe TOro, HagaHHs Takux npedepeHuUii nvwe ToBapam
NMOXOKEeHHAM nunwe 3 37 KpaiH nopywye sumoru ct. | TATT, aka
BCTAQHOB/IIOE 3aralbHUn pPeXxxum HalbinbLLOro CNpusHHS, 3rigHo 3
AKMM, 30KpeMa «...CTOCOBHO METOAY CTArHeHHS MUT i 360piB Ta BCiX
npaBun i hopmanbHOCTER Y 3B’A3KY 3 IMMOPTOM Ta EKCMOPTOM...
Oy[b-AKa nepe.ara, CNpPUSHHS, NPUBINeA UM IMYHITET, SIKi HagaKTheA
6yOb-AKOK CTOPOHOM), WO AOMOBASETLCHA, BiAHOCHO Oyab-SKOro
TOBapy, WO MOXOAMTb 3 6YAb-AKOT iHLWIOT KpaiHK Y NPU3HAYEHNA ans
0yab-AKOT iHLIOT KpaiHW, NOBMHHI HeraiiHo i 6e3yMOBHO HaJaBaTuCA
aHanoriyHoMy TOBapy, LU0 NOXOAUTb i3 TEPUTOPIT BCIX IHLWIMUX CTOPIH
Yy NpU3HAYEHNIA NS TepUTOPIT BCiX iHLWIWX CTOPiH». HagaHHA ninbr 3
MWTHOTO OhOPMJ/IEHHS TOBapiB MOX/MBO abo ANs BCiX KpaiH-4CHIB
COT ab0 X BUK/IKOYHO Y BMMNaaKax, nepefbayveHux cr. | ta XXIV
FATT, 3rigHO 3 MDKHapogHUMW yrogamn. Ane akK Hisk He
[LOPYYEHHSM HaYalbHMKa OKPEMOrO MUTHOIO OpraHy.

Mo-TpeTe, BMHUKAE NUTaHHSA, WO caMe MAaeTbCsl Ha yBasi nif
ragaHum y n. 11 popydeHHsa Big 06.11.2015 p. Ne 1/15-70-00
30iACHEHHAM MWUTHOrO O(OPMJ/IEHHS TOBApPiB Yy MNPUCKOPEHOMY
NOpsAKY.

3rigHo 3 NONOXeHHsAMKU M. 23 CcT. 4 MKY, MuTHe 0POpPMAEHHS -
BMKOHAHHA MUWUTHUX (hOpMa/ibHOCTEN, HEOOXIAHWX AN BUMYCKY
TOBapiB, TPAHCMOPTHMX 3aC06iB KOMEPLIIAHOrO NPM3HaYeHHs. A cami
MWUTHI ()OpMasibHOCTi NPeACTaBnAtOTb COBOK CYKYMHICTb i, Wo
nignaraloTb  BMKOHAHHIO  BigMoOBiAHUMKU  0cO6aMW | MUTHUMU
opraHamu 3 MeTOl [OTPUMAHHA BMMOI 3aKOHOAABCTBa YKpaiHU 3
NUTaHb fAep>kaBHOT MUTHOI cnpaeu (. 29 cT. 4 MKY). | B acnekTi
NPUCKOPEHHS1  BignoBigHMX Aiii, MKY 3acTOCOBYHOTbCA NWLLE
TepMiHW:

- «NPWUCKOPEHHS  BWKOHaHHA MWUTHUX  (HOPMasbHOCTER,
nifcTaBamu 4Yoro € CNpPUsHHS NocafoBUM 0co6aM OpraHis fOXOAIB i
360piB Y BMKOHaHHI MWUTHMX dopmanbHocTein (cT. 188 MKY) abo
nofaHHs nonepesLHbLOl MUTHOT feknapauii (4. 2 cT. 259 MKY);

- «MNPUCKOPEHHS MUTHOIO O(OPMJIEHHS», LU0 [OCAraeThes
LLAISAXOM 3aCTOCYBaHHSA CMCTEMU YMpaBAiHHA pu3nkamn (4. 3 cT. 361
MKY).
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TOX MOXXHa roBopuT¥ Npo Te, Wo MKY B3arani He nepegbavae
OKPEMOr0 «MPUCKOPEHOrO MOPALKY MUTHOIMO OPOPMIEHHS». BifbLue
Toro, MKY He MicTUTb Takoi MigcTaBu MPUCKOPEHHS BUKOHAHHS
MUTHUX (DOPMasIbHOCTEl, IK «KpaiHa MOXOMKEHHS TOBapiB». TaKuM
YMHOM MOXHA KOHCTaTyBaTW TOW (hakT, WO MW MaEMo ChpaBy i3
CNpo60I0 BCTAHOB/IEHHS Henepef6ayeHoi 3aKOHO4ABCTBOM NiNbroBoil
MWUTHOT NpoLeaypy 3a 03HaKOM, fKa 3HOBY XX Taku He € NifCTaBoo
ANa HagaHHA NoAibHOT NiNbri.

Kpim Toro, KepiBHUUTBO Ogfecbkoi MuTHULI APC niwno
LUNAXOM  BCTaHOBMIEHHA  IHAMBIAYaNbHMX NiAbr  NpY MUTHOMY
OPOPMNEHHI ANA OKpPeMUX NigNpueMcTB. Tak, MiNbry OKpemMum
cy6’ektam 3E[, BM3HAuYeHi y [OpYy4YeHHi HayanbHWKa OfecbKoi
MuTHULI APC Big 08.02.2016 p. Ne 6/15-70-00, AKMMMK BCTaHOBJIEHO,
Lo MUTHE oopmneHHs  ToBapis., Lo iMMOpPTYHOTLCA
nignpuemMcTeamMu, fKi MatoTb CTaTyC Be/IMKUX MAaTHUKIB MoAaTkis, a
TakKoXX MignpuemMcTBaMmn, y sAKuX o6csr fgoxoay Bif ycix Bugis
LISNbHOCTI 3@ OCTaHHI 4OTMPM NOCNIAOBHI  NOAATKOBI  (3BIiTHI)
KBapTa/IN NEPEBMLLYE CTO MifTbIAOHIB rPMBEHb ab0 MiANPUEMCTBaMU, Y
AKMX 06ir goxody Bif yciX BMAIB AiSNbHOCTI 3a OCTaHHI 40TUPK
MOC/iA0BHI NMOAATKOBI/3BITHI KBapTa/M NepeBULLYE ABICTI MiNbAOHIB
rpVBEHb, 3[IMCHIOETLCS i3 3aCTOCYBaHHSIM OCHOBHOFO MeTomy
BU3HAYeHHA MUTHOT BapTOCTI - 3a LjiHOK A0roBopY (KOHTPaKTYy) Woa0
ToBapiB (BapTicTb onepauir) [16].

IHWY rpyny nignpvemcts, SKUM  6yfo  rapaHToOBaHO
3aCTOCYBaHHS OCHOBHOIO METOAY BW3HAYEHHA MWTHOI BapToOCTi,
3rifHO 3 JOpy4YeHHAM HadanbHMKa Opecbkoi MuTHUULE OPC Big
16.03.2016 p. N14/15-70-00, cknanu «nNigNPUEMCTBA-BUPOOHUKM
OpecbKoi 06nacTi 3rigHo 3 nuctom [enapTameHTy “AreHTCTBO 3
NUTaHb [HBECTULIN Ta po3BUTKY” OfecbKoi 061acHOi Aep>KaBHOI
aaMiHicTpauii Big 02.03.2016 p.» [17].

TakoX B YaCTMHI 3aCTOCYBaHHA OCHOBHOIO METOLY BU3HAYeHHS
MWTHOT BapTOCTi - 3a LjiHOK A0roBOpY/KOHTPaKTy (BapTicTb onepauii)
nig vac 34ilCHEHHS MUTHOrO O(OPMIIEHHS TOBapiB - AOPYYEHHSM
HavanbHMKa Ogecbkoi muTHULI AP C Big 16.03.2016 p. Nel4/15-70-00
6yno  BMOKPEM/NEHO OKpemi ToBapHi rpynu. [pu  uboMy
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BCTAHOBNIOB/INCA  JOJATKOBI  YMOBM  3aCTOCYBaHHS OCHOBHOMO
MeTof4y BM3HAYeHHS MWTHOI BapTOCTi, 3rifHO 3 AKMM TaKi ToBapu
MOBMHHI  IMMNOPTYBaTUCA  BUKMKOYHO  NIANPUEMCTBAMK,  SiKi
3pificHioBann 3E[, He MeHLUe OAHOr0 POKY A0 AHA Mojadi MUTHOT
Jeknapauii Ha Taki ToBapyu Ta 00CAr JOXOAy SKUX 3a MOnepeaHii
KaneHapHuWin - pik  nepesuiyye 20 MIiNbAOHIB  TpUBEHb (L0
NigTBEPAKYETLCA ab0o HasfABHOKW iH(opmalieto OAecbKoi MUTHUL
OPC, abo HagaHOK MNOAATKOBOK Aeknapauietd 3 nogatky Ha
NPUBYTOK NiANPUEMCTB 3a MOMepeaHilt KaneHaapHWiA pik).

BnacHe KaXy4yu, MU Maemo CrpaBy i3 MEBHUM CYO’EKTUBHWM
nigxogoM, amke B >KOAHOMY i3 [OpPYYeHb He MiCTUTbCA
06r'pyHTYBaHHA niAcTaB opmyBaHHs Opecbkod MuTHuue OPC
Mepeniky okpeMmux NignpueMcTB, KpaiH Ta [lepeniky ToBapis, [0
AKNX HeOOXifHO 3aCTOCOBYBATW MEPLUMIA METOZ BU3HAYEHHSI MUTHOT
BapTOCTi TOBapiB - 3a LiHOKW foroeopy (BapTicTb onepauii). Mpwu
LIbOMY, B pamKax Aopy4YeHb Oyn0 CTBOPEHO 3HAYHY KiNbKiCTb TaKMX
nigcTae (KpaiHa NOXOMKEHHA, Kof ToBapy, peecTpauis nignpuemcraa
B OfecbKiin 06nacTi, IMCTK 061acHOT AepXKaBHOT agMiHicTpauil, obesr
[0X0A4y, HaNeXHICTb [0 BENMKMX NAaTHWKIB nogdaTkie Towo). Mpwu
LbOMY, HeobXifgHO 3a3HaunTw, Wo MKY nepefb6ayae nuwie ofuH
BMMNafoK HafaHHS NigNpUEMCTBY CMPOLLEHb LLOA0 MUTHUX MPOLeayp -
e OTPMMaHHSA CTaTyCy YNOBHOBaXXEHOr0 eKOHOMIYHOro orepaTtopa
(YEO) 3rigHo 3 'naBoto 2. Ha »asb, B YKpaiHi NUTaHHA NpakTUYHOro
3aCTOCyBaHHS BigMNOBIAHUX HOPM LUe He BUPILLEHO, i Le € Npo6/1emoto
380X0UEHHS 3aKOHOCIYXHSAHUX cy6'exTiB 3EL.

Pa3oM 3 TWM, CTBOPEHHS CMOTBOPEHWX (DOPM HafaHHS Nifbr
OAO MWUTHOrO OCGOPMIIEHHS, OYEBWAHO, HE € BUWPILLEHHAM L€l
npo6nemu. binbLie TOro, Nif rac/iom NoAcNaHHA KOpynuii Ha MUTHUL
(haKTMYHO  BIAKPMBAETbCA LWINAX A0S PO3LUMPEHHS  KifIbKOCTI
KOPYNuiiHnX cxem. Amke Takuid nigxig Opecbkoi mMutHuui OdC
OnocepeikoBaHO  BCTAHOB/IIOE  iHWWIA  MexaHi3M Ta npaBuna
NpoBeAeHHS MUTHOrO OPOPM/IEHHS TOBapiB Ta 3060B’A3y€E MOCaA0BMX
0Ci6 MWTHULI HeobrpyHToBaHO, 6e3 AogepxaHHs Bumor MKY,
3aCTOCOBYBaTW TOW UM iHLUMIA METOZ BWM3HAYEHHS MMWTHOI BapTOCTi
TOBapy A0 oKpemux cy6’ekTis 3EL.
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Bce Ue nigBoanTb Hac 40 NWUTaHHS NPaBOBOT NPMPOAU LOPYYeEHb
KepiBHMKa Opgecbkoi muTHUUi APC. Ampke 4. 1 cr. 3 MKY
nepef6ayeHo, WO NpW 34IACHEHHI MWUTHOIO KOHTPO/IO Ta MUTHOMO
ohOpMNEHHA  TOBapiB, TPAHCMOPTHUX 3acob6iB  KOMepL,iiHOro
NPU3HAYEHHS, WO MEPEMILLytOTbCA Yepe3 MUTHWUIA KOPAOH YKpaiHu,
3aCTOCOBYHOTbCA BUKIHOYHO HOPMU 3aKOHIB YKpaiHWM Ta iHWKUX
HOPMaTMBHO-MPABOBMX aKTIiB 3 NMUTaHb AepXXaBHOI MWUTHOI Crpasu,
UYMHHI Ha AeHb MPUIAHATTA MUTHOT AeKnapauii opraHoM AOXOAiB i
360piB YKpaiHW. TakMm 4YMHOM, BKa3aHa HOpMa 3a3HayeHoi CTaTTi
3060B’A3y€e 3aCTOCOBYBaTM BWKIHOYHO HOPMW 3aKOHIB YKpaiHu Ta
iHWWX HOPMATMBHO-MPaBOBMX aKTiB NpU  3[AIACHEHHI MMWTHOrO
KOHTPO/O Ta MATHOFO O(hOPMIEHHS TOBapiB, TPAHCMOPTHMX 3aco6iB
KOMEpLLIAHOrO NPU3HaYeHHs.

BignosigHo o cr. 1 Ykasy [pesugeHTta Big 3.10.1992 p.
Ne 493/92 «[Mpo aepkaBHY peecTpaLito HOPMaTMBHO-NPaBOBMX aKTiB
MiHICTEPCTB Ta IHLWMX OpraHiB BMKOHaBYOI Bnagm», 3 1 ciyHa 1993
POKY HOPMaTWMBHO-NMPaBOBI aKTW, SKi BUAAOTLCA MiHICTepCTBAMMU,
iHLWMMKW opraHamMy BUWKOHaBYOl BfagW, opraHamu rocnogapcbkoro
yNpaB/iHHA Ta KOHTPO/KO i fKi 3a4inatoTb npaBa, CBOOOAM i 3aKOHH
iHTepecKn rpoMaasH abo MatoTb MIDKBIJOMUMIA XapaKTep, MignaratoTh
JepkaBHili peecTpanii [18]. Kpim Toro, 3rigHo 3 n. 2 MonoxeHHs npo
[lep>XaBHy peecTpalilo HOpMaTMBHO-MPAaBOBMX aKTiB MiHICTEPCTB,
iHLIMX opraHiB BUKOHaBYOT BMlafu, AepxKaBHili peecTpauii nignaraoTb
HOPMAaTMBHO-MPaBOBI aKTW, WO 3a4inat0Tb MpaBa, CBOOOAM i 3aKOHHI
iHTepecu rpoMagsH abo MatoTb MidXKBigoMunii xapaktep [19].

BignosigHo go n. 1.4 MNopsaky nogaHHA HOPMAaTUBHO-NPaBOBUX
aKTiB Ha [lepXaBHY peecTpauito o MiHicTepcTsa tocTULIT YKpaiHu Ta
NPOBEAEHHS TX AepXKaBHOI peecTpauii, HOPMaTUBHO-MPaBOBUIA aKT
OiLiHMIA AOKYMEHT, MPUIAHATUI YNOBHOBAXKEHUM Ha Lie CYy6’EKTOM
HOPMOTBOPEHHS! Y BM3HAYEHI 3aKOHOM (OpMi Ta NOPsAKY, SKWUiA
BCTaHOB/IIOE HOPMM MpaBa [ANSi HEBU3HA4YeHOro Kona oci6 i
po3paxoBaHuii Ha HEOAHOPa30Be 3acTocyBaHHA [20].

3righo 3 n. 3 «Knacudikauii gepxaBHOT yNpaBAiHCLKOI
[JOKyMeHTaLii. YHigikoBaHi cucteMn ynpaBniHCbKOT AOKYMeHTaLii»
[JepxasHoro Knacugikatopa  ynpaBniHCbKOT  AOKyMeHTauil
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[K 010-98, fopyyeHHs KepiBHMUX OpraHiB BULLOIO PiBHS HanexaTtb Ao
opraHisauiiiHo-po3nopsaauoi gokymeHTauil (kog 020117) [21]. Came
TOMY, Ha BigMiHY BiJ 3aKOHIB YKpaiHW Ta iHWWX HOPMATUBHO-
MPaBOBMX aKTiB, AOPYYEHHS He NiANAratoTh AepXKaBHili peecTpadlii.

A OTXe, JOPYYEHHS HavanbHUKIB MUTHMUE OPC, fK oguH i3
BMAIB OpraHisayiiHo-po3nopsaayuol AOKYMeHTaUil, He nignaraloTb
[lepKaBHili peecTpauii B MiHicTepcTBi toCcTULiT YKpaiHW, He €
HOPMAaTMBHO-NPaBOBMMM aKTaMW 3 MWUTaHb [epXaBHOT MUTHOI
crnpasuy, a TOMY, 3rigHO 3 NofoXeHHAMU 4. 1cT. 3 MKY, He MOXYTb
OyTM 3acTOCOBaHMMMU MNocCagoBMMM 0cobamMu MUTHULL OPC npu
30iACHEHHI MWTHOrO KOHTPOMIO Ta MWUTHOrO O(OPMEHHS TOBapiB,
TPaHCMOPTHUX  3aCOB6iB  KOMEPUIMHOTO  MpM3HaYeHHs, Lo
nepemilLytoTbCsa Yepe3s MUTHUIA KOPAOH YKpaiHu.

OTxe, npoaHanisoBaHi B MPOLECI AOCNIAXKEHHS [OpPYYEHHS
HayanbHUKa Opgecbkoi MUTHULI OAPC He € HOPMATUBHO-NPABOBUMU
aKTaMu 3 NUTaHb [ep>KaBHOI MWTHOT cnpaBu, a TOMY B MpoLeci
30iICHEHHs1 AepXKaBHOI MWTHOI cnpaBu MocagoBi 0cobu OpecbKoi
MUTHULI AP C KepyBaTMCA TX NONOXEHHAMMW HE Masiv NpaBa.

Kpim TOro, HeobxigHwii aHania fii HadyanbHuMKa OpecbKol
MUTHULI APC Ha npefmeT NepeBULLEHHS CMY>KO60BUX NMOBHOBaXKEHb
LUSXOM MigNMUCcaHHS J0pYYeHb, B AKMX CaMOCTIHO, Ha CBill po3cyq
BM3HAYaBCA BiJOKPEMIEHMIA nepenik KpaiH (3 HafaHHAM nepeBaru
OKpeMMM KpaiHam), pO3MeXO0BYBA/IMCA BENWKI Ta HEBEMKI MAaTHUKM
nojatkis (3i 34iliCHEHHAM BTpyYaHHs Yy MOAATKOBY Ais/IbHICTB),
6e3nigcTaBHO BUMaranocs 3aifiCHeHHs MUTHOIO OhOPM/EHHS TOBapiB
B MaKCMMa/lbHO KOPOTKWIA TepMiH (TM caMMM CTBOpPHOBasiacs 3arpo3a
MWUTHIA  Ge3neui) TOWO. 3aKOHOAABCTBOM YKpaiHM 3 MUTaHb
[lepXXaBHOT MUTHOT CMpaBy He HaJaHo MPaBo Haya/lbHUKaM MUTHULb
BM3HAYaT (KOXXHOMY A1 CBOEI MWTHMLI) BifOKpEMNEHWIA nepenik
KpaiH Ans 3acTOCyBaHHA nepworo mMetogy (OCHOBHOrO) - 3a LiHOM
[JoroBopy (KOHTpakTy) - LWOAO ToBapiB, AKi iMNOPTYyOTbCA abo
HagaBaTy Oyab-AKi MepeBarn Be/MKUM NAaTHMKaM NogatkiB Ta
BCTQHOBMOBATM 4acoOBi HOPMaTUBM MWUTHOFO OCGOPMIIEHHS TOBapiB
BCynepey nonoxxeHHaM MKY.
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TalcM  YMHOM, Ha WAAXy HabAMXKeHHs AepXXKaBHOT MUTHOT
cnpasu A0 CBITOBMX HOPM i CTaHAapTiB A0 yBarn rpomagcbKocTi Ta
eKcrnepTiB 6yno npefcTaBfeHO YMMano HOBaLil, CNpAMOBaHMX Ha
BUPILLEHHS 3aBfaHb LLIOA0 3aXMCTY BHYTPILIHLOIO PUHKY, PO3BUTKY
E€KOHOMIKM YKpaiHu Ta il iHTerpayii 4o CBiTOBOI eKOHOMiKKW. [esKi 3
HAX €  [iAiCHO  BigYYTHMMM i  MOMITHUMKM,  BigirparTb
(hyHAaMeHTaNbHY PONb Y PO3BUTKY CHEPU AepXKaBHOT MUTHOI CripaBu,
OCKifNbKKN 6a3ytoTbCA Ha HOBOMY HAyKOBO OOI'pPYHTOBaHOMY 6GaueHHi
pethopMyBaHHS  (DYHKLIiOHaNbHOT  CTPYKTypu Ta  MogepHisauii
[isnbHOCTI MUTHULL AP C YKpaiHu.

OflHaK OKpeMmi peBoMtoLiliHi HOBOBBefEHHS Y Chepi Aep>KaBHOI
MWUTHOT cnpaBu WayTb Yy po3pi3 i3 HayKoBO 0OrpyHTOBaHUMU
CUCTEMHMMU MNOrNs4aMK, HanpawloBaHHAMM Ta 3400yTKaMU HayKu.
Mopi6Hi iHiLiaTMBK WOAO NPoBeAeHHS pethopM ANs OKPEMUX MUTHUX
opraHis A®C YKpaiHM He TiNbKW CTaBNATb Mif 3arpo3y iCHyBaHHs
€QUHOT  MWTHOT  cuUCTeMM  Ta  AOTPUMMaHHA  BU3HAYeHoro
3aKOHOAABCTBOM MPUHLMMY EAMHONO NOPAAKY NEepeMilLeHHs TOBapIB i
TPaHCMOPTHUX 3ac06iB Yepe3 MUTHWIA KOPAOH YKpaiHu, a i CrpusitoTh
MocTynoBOMY perpecy Ta 3aHenagy cqepu [OepXaBHOI MUTHOI
crpasu.

Ha »anb, Haj3BMYalHO IHTEHCMBHA YNpaBAiHCbKa AiSNIbHICTb
KepiBHmyTBa Ofecbkoi MuTHULI APC HanpukiHui 2015 - nouyaTky
2016 p., 3ymMOB/ieHA MOTY>XXHWUM MONITUYHUM BaKaHHAM 3acBig4nUTK
CMPUAHHA  PO3BUTKY  MIXXHapOAHUX  TOPriBeNbHUX  BIAHOCUH,
PilyYiCTb aHTUKOPYNUIAHUX 3ycunb Yy cdepi aepXXaBHOT MUTHOT
CrpaBW, HamaraHHs CNpPOCTUTW i NPUCKOPUTW Mpouesypy MUTHOMO
O(hOPMJIEHHSA Ta MPOAEMOHCTPYBATU HabGNWKEHHS chepy LepXaBHOT
MWTHOT CcrpaBu Ao cTaHAapTiB EC AK MaricTpasibHOro Kypcy YKpaiHu,
npu3sena 4o TOro, WO OKpeMmi, ChipHi 3 TOYKM 30pYy 3aKOHOAABCTBA,
fopyyeHHs Ogecbkol muTHuui OPC cTanM nyckoBUM MexaHi3MOM
Ans npoBegeHHA cy6’ektamm 3E[], pO3MUTHEHHS TOBapiB B IHLUMX
MUTHUUAX. B pesynbTati - Opgecbka MuTHUUA JPC He BUMKOHYyBana
NNaHOBI HAAXOMKEHHS NAATEXIB A0 AePXKaBHOTO GHOMKETY.

Kpim TOro, 3aBAsKuM [OPYYEHHAM, SKi Tak CNpocTuUAn i
NPUCKOPUIN MUTHI NPOLEeAYpY MUTHOTO O(OPMJIEHHS, L0 BCyrepey
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cT. 318 MKY He BMKOHYBaBCA MWTHWIA KOHTPONb [0 TOBapiB,
TPaHCMOPTHUX  3aC06iB  KOMEPLIAHOrO  MPU3HaYeHHs,  AKi
nepeMilLlyBanucs yepes MUTHUIA KOPAOH YKpaiHu, JOCUTb TpUBanuii
yac 4epe3 MWUTHWUIA KOPAOH YKpaiHW HEe3aKOHHO MNepeMmillyBancs
pi3HOMaHITHI ToBapu, AKi BUABNANMUCA Ta 3aTpumysanuca OPC Ta
iHLIMMMW NPaBOOXOPOHHUMM OpraHamu.

OuiHtoouM  piBeHb  BigNOBIAHOCTI  AOPYyYeHb  HavasbHUKA
Opecbkoi muTHMLi OPC Hopmam 3aKOHOAABCTBA YKPaiHWM 3 NMUTaHb
[epXXaBHOT MUTHOT CNpaBu Ta MiXXHapOAHWM CTaHAapTam, A0LinbHO
3a3HauMTK, WO Yy pPO3pi3i HOBaUil Taki AOPYYEHHS He CNpusaun
BIAHOB/MEHHIO f0BipU YyyacHukiB 3E[ Ta rpomagaH A0 MUTHUX
OpraHis, a HaBMaky - CTBOPWUIU HepiBHI YMOBU A8 BeAeHHS
rocrnofapcbKoi AisnbHOCTI yyacHukamu 3EL, | cnpuanm He3aKOHHOMY
MepeMillleHHI0 TOBapiB Yepe3 MUTHWIA KOPAOH YKpaiHu.
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3aBalbHIOK B.B.,

K.l0.H., Npofecop, pekTop
HavjioHanbHoro yHisepcuTeT}
«OfecbKa lopuanyHa akagemis»,
3acny»XeHuii OPUCT YKpaiHu

(m. Opeca, YKpaiHa)

yuK 340:572.02

MIDXHAPO/IHI TA EBPOMENCBLKI CTAHAAPTU
SAXNCTY MPAB NKOANHW 3A BIKOBMU
KPUTEPIAMW

Ko)XHe HOBe MOKONiIHHSA PO3KpUBaE nepes N0ACTBOM HOBI MOX/INBOCTI. MoXHa
cKasat, Lo nosara fjo npas /0ANHW NOYNHAETLCA 3i CTABNEHHA CYCMiNbCTBA [0 CBOTX
AiTeR, fK i 4o rpomaasH noxunoro Biky. CyyacHe po3ymiHHA npaB AWTUHMW BUXOAUTb 3
BU3HAHHA LIHHOCTI AWTWHCTBA SK 0CO6/IMBOr0, 3HaYyLOro i abCoMTHO HeobXigHOro
nepiogy B XMWTTi KOXHOI NOAVMHW. ABTOP aHanisye nifxoAu 40 BU3HAYEHHS CUCTEMU
NPUHUMNIB peani3auii, OXOPOHW Ta 3axMCTy npaB AUTUHW. TakOX B Mexax CTarTi
LOCNIMKYOTbCA Npo6iemMn NI0gell MOXMAOro BiKy. Bia3HauyaeTbCsi, L0 CbOroAHI
MUTaHHS CTapocTi € OAHWM 3 aKTyalbHWX HanpsaMiB HayKOBWMX AOCMIMKeHb, a B
opraHisauiiHoMy HanpsiMKy CTBOPEHHSI Mepexi TEpUTOpPia/lbHMX LiEHTPIB coLjianbHOro
06CNyroByBaHHs MEHCIOHepiB Ta CaMOTHIX Hernpaue3faTHUX TpoMagsH, € 3HauyHo
NIOAAHIWKMM  Ta  6inblWw  BIAMOBIAHMM  BMMOram  aHTPOMOJIONIYHOT  eKCMepTu3n
3aKOHOZABCTBA, 3a [iANbHICTb CTaLiOHAPHUX YCTaHOB, [e MpOoXuBalTb 0Co6u
MOXW/Oro BiKy.

Kntoy4oBi cnosa: topuanyHa aHTPOMosoris, NAvHa, LepXasa, npasa NoAnHN,
tOBEHa/IbHE MpaBo.

3aBanbHIOK B.B. Me>XKayHapoaHble ¥ eBponeiickne cTaHfapThbl 3alUThl
npas Ye.'toBeka HO BO3pacnThIM KpuTepuam. - CnuTas.

Kaxgoe HOBOe MOKOMEHME paCKpbIBaeT Mepej YenoBEYECTBOM  HOBblE
BO3MOXHOCTU. MOXHO CKa3aTb, YTO YyBaXeHMe K npaBaM 4enoBeka Ha4yMHaeTca C
OTHOLLEHMS 06LLECTBa K CBOMM [J€TAM, KakK M K rpaxgaHam MOXWIOro Bo3pacTa.
CoBpemMeHHOe MOHMMaHWe MpaB pebeHKa WCXOAUT M3 MPU3HaHWS LLEHHOCTY feTCcTBa
Kak 0co60ro, 3Ha4uMoro v abCoMoTHO HEOOXOAMMOrO Meproja B XXM3HU KaXAoro
yenoeeka. ABTOP aHaIM3MPYET MOAXOAbI K OMNPeAeNeHUto CUCTEMbI MPUHLMMIOB
peanu3auum, 0XpaHbl U 3aliMTbl NpaB pebeHKa. Takxe B pamMKax CTaTbyl UCCNeaytoTCs
npob6seMbl NOXMWNbIX M0AeA. OTMeYaeTcs, YTO CEerofHa BOMPOC CTapoCTW ABMseTCA
OfHUM W3 aKTyaslbHbIX HamnpaBfeHWiA HayYHbIX UCCNEf0BaHUIA, a B OPraHn3aLMoOHHOM
HanpaBfieHUn co3aaHne CeTU TepPUTOPMANbHBIX LIEHTPOB COLMANLHOrO 06CYXMBaHNS
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MEHCMOHEPOB U OAMHOKMX HETPYAOCTIOCOBHbIX FPaXAaH, 3HAUNTENbHO YeNIOBEYHee 1 B
Gonblueli Mepe COOTBETCTBYET TpeGOBaHMSM  aHTPOMO/IOFMUECKOW  9KCMEpTU3bI
3aKOHOfATE/NbCTBA, YeM [EATENbHOCTb CTALMOHAPHBIX YUPEXAEHWIA, Tae NpoXuBatoT
NOXW/bIE NHOAN.

KntoueBble CNoBa: HOpUaMYeckKas aHTPOMo/Orys, YenoBeK, rocyapcTeo, npasa
uYefoBeKa, HoBEHaIbHOE NPaBo.

Zavalniuk VV. International and European Hunwn Rights Standards on Age
Criteria -Article.

Each new generation reveals new opportunities for humanity. One can say that
respect for human rights begins with the attitude of the society towards the children, as
well as the elderly citizens. The modem understanding of the rights of the child
recognizes the value of childhood as a special, meaningful and absolutely necessary
period in life of every person. The author analyzes approaches to the definition of
system of principles of enforcement, protection and defense ofthe rights of the rights of
the child. Also, the article examines the problem of the elderly. It is noted that today the
question of old age is one of the important areas of scientific research. In organizational
direction an establishment of the network of territorial centers of social service for
retirees and lonely disabled citizens is much more humane and is more in line with the
requirements of the anthropological examination of the legislation than the activity of
inpatient institutions, where the elderly people reside.

Keywords: legal anthropology, man, the state, human rights, juvenile law.

Bik € BaXX/IMBUM aHTPOMOJONiYHUM (haKTOPOM, SKWIA HEOOXiAHO
BPaxoByBaTW y MpPaBOTBOPEHHI. HAKWO MW CTBOPUMO YMOBMW [NA
BUXKMBAHHSA Ta PO3BUTKY fiTeld B YCbOMY CBITi, 3aXMCTUMO iX Bif NnX i
ekcnayatauii Ta gaMo iM MOX/IMBICTb 6paTh y4yacTb Y NPUAHATTI
piweHb, WO 6e3nocepefHb0 CTOCYHOTbCA IXHLOIO DJKUTTH, MU
HeoAMiHHO NobyayeMO OCHOBY CNpaBed/IMBOro CycCrifibCTBa, [0 AKOro
BCi MW MparHeMo i Ha ke 3ac/nyroBytTb AiTW. MaibyTHE KOXHOI
Hauii Ta MH0ACTBa 3arasioM NOTEHLIAHO 3a1eXWTb Bif MigpocTayoro
MOKOMIHHA. [MpaBa NOAVHN € NPUPOAHOK NPUHANEXHICTIO KOXHOI0
uneHa CycninbLCTBa Biff CAMOr0 MOMEHTY MOr0 HapPOMKEHHS.

Mo)Ha cKasaTtu, WO mnoBara O NpaB OAVHU MOYMHAETLCS 3i
CTaB/IEHHA CycnifbCTBa [0 CBOIX [AiTeid. Lle o03Hauae, Lo
3abe3rneyeHHs npaB AiTeil 6e3nocepeqHbO 3aNEXMWTb Bif CBigOMOT,
LifecnpssMoBaHol [epXKaBHOT MONITUKM Ha MiXXHapoAHOMY Ta
HaliOHa/IbHOMY PIiBHAX | Bif AiANbHOCTI HeYpPSAA0BUX TPOMaLCbKMX
opraHisauiii, siKi BUXOAATb i3 BU3HAHHS CaMOLLIHHOCTI AMTWHCTBA i
CTBOPIOKOTb HeO0bXifHI couiabHO-eKOHOMIYHI Ta MONiTUYHI yMOBU
ANS TXHBOTO XMWTTA A po3BUTKY. MigrpyHTAM HOBEHaNbHOT MONITUKM
fepXaBn mae 6yTu cydacHe, BignosigHe peanisgMm XXI CT. po3yMmiHHS
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npas AMTWHU. MICTKOM Bif, t0OBEHa/IbHMUX MpaB L0 Npas NOAMHU MaE,
Ha Agymky H.M. KpecToBCcbKOi, CcTaTM npupogHe npaBo O6yTu
ANTUHOIO, IKMUM Ma€e BOMOAITV KOXHA NIOAMHA Y Billi HENOBHONITTA [1,
c. 123]. Ha xanb, cborogHi came LbOro npasa No36aBneHi MifbAoHN
[iTel, SKi BUMYLLUEHI paHO cTaTu 10 pO60TKW, BOKOBATU, HE BUMTUCS, HE
rpati, T06To He 6yTW AITbMW, CYNepednTn CBOIM aHTPOMOAOriYHUM
B/IACTUBOCTSIM.

OnTvHa € Hailypa3nuBilOK Ta HalbiNbll He3axULLEHO
NoACbKo icToToro. Ti cucTema LiHHOCTEN 6yayeTbcs Ha MifcTaBi
HaBKOMWLWIHLOIO CepefoBuULLa, Ti NCUXiYHE 340POB’A € CXWUAbHUM A0
YNCNEHHUX MOTPACIHb Yy 3B'A3KY 3 MNPOCTUMU  LLOLEHHUMMU
CNoCTepeXeHHAMM 3a BciM, WO T1i oTouye. Y cuTyauil, ska
BUABNAETLCA ANA AUTUHU LyXKe CKNafHOI, BOHa BTpayae Bipy B cebe,
Yy MOXMBICTb 3HAWTU [OMOMOrY cepef [LOPOCNAUX, MEepecTae
po3BmBaTuCs, i OXOMMKE MNOYyTTa cCcTpaxy. [iTeli HeobxigHo
3axuwiati. [epxasBn MNOBMHHI He TiNbKW «BXMBATWM HEOOXiAHUX
3axofiB» AN 3abe3MneyeHHs] Takoro 3axWCTy, BOHWM MOBWHHI 1A0ro
3abe3nevyBaTyl, BXXMBAOUM BCiX HEOOXi4HMX 3aX0fiB.

CbOrogHi po3BMTOK NIOACTBA CNPSIMOBaHWUIA, FONOBHUM YMHOM,
Ha MOKpalleHHs YMOB >KUTTA [0OPOCNOT JIOAVHK, WO Hepigko
3YMOB/IIOE MOPYLUEHHA MpaB AMTUHW. HacwunbCTBO, Aefani 6inbLue
MOLUMPIOIOYNCL Y HALIOMY CBIiTi, MPOBOKYE arpecito, MOCUIOE
bainmyxicTb, Bigganse nOAeA BiAg cnpaBfi BaXAMBUX Mpo6neMm.
MparHeHHa [0 3a40BOMEHHA NOTPeb [0POCNol /MOAMHU  4acTo
Npu3BO4WUTL [0 TOro, WO AiTW OMUHAKTLCA MOKUHYTUMK, AK Y
6yKBa/IbHOMY, TaK i B NepeHOCHOMY 3HaYeHHi Liboro cnosa [2].

[nsa uboro Hacamnepes cnif, BU3HAUMTUCA OAHO3HAYHO 3 TUM,
XTO caMe nigfifrae TakoMy 0co6/MBOMY 3aXUCTY. XTO € ANTUHOK? Y
AKIA cuTyaui’l gMTUHa 3anMWaeTbCd AUTMHOK | YW € MOXIMBUM
HaCTaHHS AKUXOCb NOfiN, KPiM JOCATHEHHA MEBHOrO BiKY, KON BOHA
nepectae 6yt AMTUHOK? | HaBNaKW, 3a AKUX YMOB MIiCNA AOCATHEHHS
MOBHONITTA MIOAMHA 3a/ULIAETLCA AWTUHOW? Ll nNUTaHHA MOXHa
BUPILLIUTY, KepyluUUCb aHTPOMOMOriYHMM NigXo4oM Yy Hayui Ta
NPaKTUYHI FOPUANYHIN AiSNbHOCTI.
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Came TOMY cCyd4acHe CycninbCTBO NOTpebye (HopMyBaHHSA
FOBEHA/IbHOT MOJIITUKN Ta CTBOPEHHS CMUCTEMW HOBEHA/IbHOT HOCTULIT
AK IHCTPYMeHTY 1T peanisayii, ans Akoi 3abe3neyveHHs Ta 3axuCT npas
AWTUHWN CTaHe MPIOPUTETHUM HanpAMOM fisnbHOCTI Lle 3ymMoBneHo
TUM, WO NOTPe6u AiTeil po3rnsaalTbCa CYCniNbCTBOM, AepPXXaBoto i
MOABMU K HaBaXJMBIWI, a 3 Norasgy HeobxigHocTi  1X
3a/l0BOJIEHHSA - AIK NepLLoYeprosi. BOHW € XXUTTEBO BaXIUBUMMW L5
camMoro iCHyBaHHA Ta (pOpMyBaHHA  OCOBMCTOCTI  MOJ/OAOr0O
MOKONiIHHA. OfHMM i3 BaKIMBMX MNWUTaHb Yy Tranysi  3axucty
HEMOBHONITHIX € CTBOPEHHSA TaKol topuaNYHOIT 6a3w, Lo Bignosigana 6
Mi>KHapO4HWM BMMOraM i cTaHgapTam npas N04MHU, 3abe3nedyBana 6
peanizauito npaB KOXHOI AUTMHU Ta KOHTPOSib 33 BWMKOHAHHAM
3aKOHOAaBCTBA LWOA0 TX OXOPOHWU. 3aKOHOAABCTBO YKpaiHM He0b6XigHO
NpPMBECTU Y BI4NOBIAHICTb 40 MiXHapOAHWX HOPM, BMBYaTK CBITOBY
NMPaKTUKYy 3 NpobneM 3axucTy [AiTeld, HanarompkysBaTuh TiCHY
MiXKHapoAHy cniBnpauto B Liil cepi. Ha Xanb, HUHI B YKpaiHi Hemae
CUCTEMATM30BAHOM0 3aKOHOJABCTBA 3 NUTaHb 3aXUCTY NpaB AUTUHK, a
B OKPEMMX HOPMax 3HayHa 4acTuHa MOJIOKEHb Mae [AeKapaTUBHUIA
xapakTep. Lle 3aroctptoe noTpedy BM3HAYEeHHS CTPATEriyHOro LUNAXy
KOPEKL,iT HallioHaIbHOM0 3aKOHOABCTBA CTOCOBHO MpaB AiTei i IoOHMX
rpoMagsH, siki He gocaraid 18-piyHOro BiKy, Ta CMOHYKae [0
cucTeMaTu3ali’ HasBHUX HOPMATMBHO-NPABOBMX aKTIB Y HOBEHA/IbHE
3aKOHO[AaBCTBO YKpaiHu [3].

MixHapogHo-npaBoBi akTu (KOHBeHUis Npo npaea AUTUHN,
€Bponeiicbka KOHBEHLLiS NP0 MPaBOBUIA CTaTyC [AiTel, HapOmKeHUX
nosa wn6om, €Bponeiicbka KOHBEHLS MPO YCWHOBAEHHS [iTel,
KoHBeHLis Npo 3a60poHy Ta HeraiHi Ail Wwoao Nikeigauii Hairipwmnx
thopM AUTAYOI npaui ToW) BTIAMAM B COGI  HaliNpOrpecuBHiLLi
MPUHLMNW NPaBOBOr0 3aXMCTy [AUTWUHW, pPO3pO6/EHi  NHOACTBOM
NPOTAroM 6araTboX CTOMITb. Y HMX B HOPUAMYHIA (opMi 3aKpinaeHo
rONOBHI rapaHTii rigHOro iCHyBaHHA AWTWUHW, 3axWUcTy Ti npaB i
csobog. [MpuHUMNM  NPaBOBOrO  3aXWUCTY AUTUHU  HEPO3PUBHO
MOB’A3aHI 3 MNPUHLMNAMU OBEHANLHOIO MpaBa, OCKiflbKW BOHU
B3aEMOJI0Tb SIK YaCTKOBe 3 LiiMM. OfHaK y Cy4yacHiid HayLi NMTaHHS
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04O BMOKPEM/IEHHS ranysi toBeHanbHOro npaBa B CMCTEMI Mpasa
YKpaiH1 3a/11LWaETbCa AUCKYCiAHMM [4].

H.M. KpecToBCbKa po3rnagae NpUHUMNN 10BEHaIbHOTO Npasa AK
BUpoG/aeHi B MPaBOCBIAOMOCTI, 3aKkpinneHi B paTuikoBaHMX
YKpaiHO MiDXHapOAHMX A0roBopax i HalioHa/lbHOMY 3aKOHOAABCTBI
OCHOBOIMONOXHI  3acagy MpaBOBOIO  PEryntoBaHHSA  CYCMiNbHUX
BifIHOCMH 3a y4yacTio AiTeil, a TaKoX B aKTax MpaBOBOI MOBEAIHKM,
MoB’sA3aHNX i3 3abe3neyeHHAM BUXKMBaHHS, PO3BUTKY Ta couiaisayii
aiTei [1, c. 214].

ICHye HM3Ka nigxodiB A0 BW3HAYEHHA CUCTEMWU MPUHLMNIB
peanizauii, OXOPOHM Ta 3axUCTy MpaB AWTUHW. Binopycbkuii
pocnigHnk O.M. CTapoBOMTOB BUAINMB NPUHLMMN HEMpUNyCTUMOCTI
AVCKpUMIHALIT AUTUHW, MPUHUUN  AKHAKPaLWLoro 3abe3neyeHHs
iHTEpeCiB AUTUHW, NPUHLUUN BiSIbHOTO BUPaXKEHHS AUTUHOIO BMACHMX
nornsagis, NPUHUMN AOTPUMAHHA MNpaB AWTUHW HA BUXKMBAHHA Ta
300pOBWIA PO3BUTOK, MPUHLMMN OCOBAMBOIO 3aXWUCTy Ta OXOPOHM
[iTen.

O.A. NakTIOHKIHa 3anponoHyBana BUAINUTY 3ara/ibHi NPUHLMUMIK
NpaBoBOr0 3axXMCTy [AUTUHW: MNPUHLMN 0CO6/IMBOrO [epXaBHOro
3aXUCTy npaB AWTMHU Ta NpUHUMN Ny6niyHOCTI MpaB AUTUMHW.
H.M. KpecToBCbka 3a3Hauyae, WO HOBeHa/lbHE MNpaBo YKpaiHu
'PYHTYETbCA Ha TaKMX MpUHUMNAx: MPIOPUTETHOCTI NpaB AWUTUHW,
NPUHUMNI PIBHOCTI AiTell HesaneXxHo Bif OyAb-IKMX 06CTaBMH X
HapoLXXeHHA ab0 aKTya/lbHOro CTaHy, MPUHLMN NPIOPUTETHOCTI
CiMeliHMX (DOPM BWXOBaHHSA, MPUHLUMUM MNPOTEKLIOHI3MY, NPUHLMM
060B’A3K0BOI MiArOTOBKM A0 A0POCAOro XWTTA, NPUHLMM NoBaru Ta
TONEePaHTHOCTI, NPMHLMM 3a6e3neyYeHHs y4yacTi AiTeld y cycninbHOMY
XUTTI, TOGTO NpUMHUMN NPAMOT AEPXKaBHOI OMIKM Hag AUTUHOL,
NPVMHLMN NO3UTUBHOT AUCKPMMiHaLiT (BCTAaHOBMEHHS MiHIMaNbHOMO
BiKY, 3 fAKOFO MOX/MBE MNPUTATHEHHA AUTUHU [0  OPULUYHOT
BiAMNOBIAaNbHOCTI), npuHUMN 320X0YEHHS$! IHCTUTYLiR
rpoMafsHCbKOro cycninbCcTBa Ao Aili B iHTepecax giten [1].

O.l. HamBailko [0 MpUHUMUMIB MNPaBOBOro 3axucTy 0cobu
3apaxyBaB MPWHLMN HEBiAUYXXYBAaHOCTI Ta HENOPYLUHOCTI npas i
cB06OL NIOAUHKM; NPUHLMN rapaHTOBAHOCTI Ta AOBIYHOCTI MpaB i
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cB060/, MHOANHW, KOHCTUTYLIAHOT piBHOCTI nepef 3aKOHOM, MPUHLMM
0COOMCTOI HEAOTOPKAHHOCTI, NPMHLMN NpaBa Ha OCKapXXeHHs B Cyai
piLlleHb, Aid yn 6e3gisnbHOCTI OpraHiB AepXaBHOT Bnaau, NpUHLMN
BIALUKOAYBaHHA 3a paxyHOK [epXaBuW UM OpraHiB MicLeBoro
camoBpAdyBaHHA MaTepianbHUX YW MOpPanbHUX 36UTKIB, 3aBAaHMX
HE3aKOHHUMW  pILUEHHAMU, AiaMyu  un  Be3fisNbHICTIO  opraHiB
[lep>XaBHoi Bnagy, NPUHLMN HeLOMYCTUMOCTI 3BOPOTHOI Aii 3aKOHY,
NPUHLMN NpaBa Ha MpaBoBYy AOMOMOry, NPUHLMN HeOobOB'A3KOBOCTI
BMKOHaHHSA SIBHO 3/10YMHHOr0O HaKasy 4M PO3MOPALXKEHHS, MPUHLMN
HefoMyCTUMOCTI MPUTATHEHHA A0 HOPUAMYHOIT BignoBiganbHOCTI 3a
Of4He i Te came NpaBOMOPYLUEHHA, MNPUHLMUMN HEBUHYBATOCTI,
NPUHLMN  HeJOMYCTUMOCTI OOMEXEHHS KOHCTUTYUIAHUX npaB i
cBo604, NPUMHLMN 3BifIbHEHHA Bif BiAMNOBIA&ILHOCTI 3a BigMOBY
[laBaTu NokKasaHHA abo NosiCHeHHS [5].

BignoBigHO [0 TBEPLXXEHHA PUMCLKOro ginocoga, Hemosnoga
NIOAVHA - Le NoAMHA, SiKa NOYNHAE Big4vyBaTu HabnvKeHHs CTapocTi,
NWALHO cnocTepiraroyy 3a 3MmiHamu, WO Big6yBalOTbCA 3 IHWUMMU
NOAbMK, | NOPIBHIOKOUK X i3 BAacCHUMWU. Hemonoga nofuMHa nocTiinHo
BiluyBae BiKOBWiI1 AUCKOMMOPT, MEBHY YLIEPOHICTbL CBOro Biky. BoHa
NoYnHaEe onNmMpaTUcA CBOEMY HOBOMY CTaHy, LUyKae 3aco6u 60poTbou
3i HEMMHYYOK CTapiCTHO abo 3[aETbCA Ha MMWAICTb MEPEMOXLS.
LinuepoH, akoMy nif vac HanmcaHHs Liel npaui 6yno 62 poku, K
3aci6 60poTb6M 3i CTAPICTHO, AKa Habnmkanacs, 06paB My>HicTb [6].

CbOrofiHi NUTaHHA CTapoCTi € OLHWM 3 aKTya/lbHUX Hanpsamis
HayKOBWX AOCAi4XeHb. 3a3HauMMO, L0 LbOro POKY BriepLue B icTopii
NIOACTBA KiNbKiCTb Ntofein y Biui nmicna 60 pokiB nepeBumiLMna
KifIbKiCTb fiTel y BiLi A0 N’ATW pokKiB. Lie BUKWK He nu1Lle cucTeMmi
OXOPOHM 3[10POB’A, a i CcoLianbHO-eKOHOMIYHIl cucTemi. Takuii 3cyB
y AemorpadiyHiii CTPyKTypi CycninbCTBa 03HA4ya€ HEOOXiAHICTb
CYTTEBOro nepernsgy 6aratboX iHCTUTYTIB MpaBa, a TakoX 3MIHW Y
CTaB/IeHHi A0 noaen noxwnoro BiKy. Bsarani X crapicTb §K
couia/lbHUIA pU3NK BUPAXKAETLCA B TOMY, WO Y JIOAUHU, AKa JOCATaE
MEBHOMO BIKY, 3HWKYIOTbCA MNPUPOAHI  (PYHKUIT opraHiamy, wWo
NPOSIBNSETLCA B OCNabneHHi PO3yMOBUX 34iOHOCTEN, YMOBiNbHEHHI
peakuii, noripweHHi nam’ati, isn4HOI cNabKocCTi, NOripLIeHHI 30py
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TOWO. 3 Ornagy Ha Ue, NI0AMHA BXe He MOXe 3AiliCHIOBaTU TpyLoBY
LISNbHICTL K TOro noTpebye BMPOOHMLTBO. A OTXKe noTpedye
MeBHOr0 COLLia/IbHOr O 3aXUCTY.

BcecBiTHA opraHisalis OXOpOHM 3[40pPOB’A MPOMNOHYE KpaiHam
nnaH 3axUCTy Hemonoaux ntofdeid. BiH MICTUTb Kinbka HamnpsmiB.
Hacamnepeq - 3anobiraHHs cMepTi Nogeld noxunoro Biky. Lle ofHa 3
OCHOBHMX Npo6eM, Konu B pe3ynbTarti, HanpuKnag TITIOHONaNIHHS,
Pi3KO 3HMXKYETbCA SKICTb KUTTA Takoi foguHn.  Opyrnid -
NigBULLEHHSA [OCTYNY [0 SAKICHOT MefMYHOI [JOnOoMOru, TPeTil
HanpaMm - HafaHHS MOXMBOCTI Biflbll aKTUBHO (i3NYHO pyxaTtucs,
YeTBEPTUIA - pPO3POOKA HAYKOBMX [JaHNX Y Hamnpsami FrepoHTONOr T,

MixHapogHuii  (BigeHCbkuiA) nnaH i3 npobneMm  CTapiHHA,
yxBaneHuii NeHepanbHoto Acambneeto OOH y 1982 poui (pesontouis
37/51) cTaBuTb nepen AepxaBamu-dneHamm OOH Taki 3aBAaHHs:
a) ChnpuMATM  3pOCTaHHIO  PO3YMiHHA Ha HauioHanbHOMY Ta
MiDKHapOLHOMY PiBHAX EKOHOMIYHUX, COUiaibHUX | KYNbTYPHUX
HacnigkiB npouecy cTapiHHA HaceNeHHs AN NPOLEeCiB PO3BUTKY;
b) CNPUATY PO3YMIHHIO HA HaLiOHA/IbHOMY Ta MiDXKHApOLHOMY PiBHAX
rymaHitTapHux npobnem i npobnem po3BUTKY, MOB’A3aHUX i3
MPOLLECOM CTapiHHA; €) NPOMOHYBaTW Ta CTUMY/OBATW MOMITUKY i
nporpamu MNpakTUYHOrO XapakTepy, CrpsAMOBaHi Ha rapaHTyBaHHs
COL|iaNlbHOro 1 EKOHOMIYHOIO 3a6e3MeyeHHs Ntoei NOXUIOro BiKy, a
TaKOX Ha HagaHHA 1M MOX/IMBOCTI 6parn y4yacTb y PO3BUTKY i
KopucTyBatuca 6naramm, Ki OTPUMYHOTLCS B pe3ynbTaTi PO3BUTKY;
(1) nponoHyBaTK afnbTepHaTUBHI PILLEHHS Ta BapiaHTX NONITUKKM, fKI
BiAMOBIAalOTb HaLiOHANbHUM LiHHOCTAM i LinsM, a TaKoX BU3HaHI y
MiDKHapOAHOMY MacliTabi NPUHUMNM Wo[0 Npobniem, NoB’A3aHNX 3i
CTapiHHAM HaceneHHsi, | noTpebamu nofgeidi MOXUIOr0  BIKY;
€) CNpusTU PO3BUTKY BIAMOBIAHWMX rany3eil OCBiTW, MiArOTOBKU
KagpiB Ta JOCNIAKEHb i3 METOI BUPILLEHHS NPO6MeM, MNOB’A3aHKX 3i
CTapiHHSAM HaceneHHs 3eMHOT Kyni, i CIpUATA Mi>KHapogHOMY 0BMiHY
[IOCBiAOM i 3HAHHAMM B Uil ranysi [7].

3BaXaloun Ha BLULEHaBeAeHe, Mif couianbHUM 3aXMUCTOM OCi6
MOXMMOro BiKy MW PO3YMIEMO CYKYMHICTb HOPMaTUBHO 3aKpinieHnx
rapaHTiii, CMPAMOBAHUX Ha BUPIBHIOBAHHS CTAHOBMLLA FPOMAfsH 3
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IHWMMKW  YfleHaMy  cycninbCcTBa MpW  HacTaHHi  crapocTi. Chig,
3a3HauMTK, WO MefMyHa HayKa LWe He Bupobuna Kputepiis
NpPaBWILHOrO HOPMYBaHHA YW MPUMUHEHHA npaui BiANOBIAHO A0
(isionoriyHoro  crtaHy i 6I0ONOriYHOT  aKTMBHOCTI  NIHOAWHW.
JocnigkeHHa [OBOAATL, WO CTYMiHb CTapiHHA (Bi4NOBIAHO, PiBEHb
3[10p0B'A) CYTTEBUM UYMHOM 3a1€XUTb Bif Pi3HOMaHITHUX colianbHUX
UYMHHWKIB: PI3HULI Y PIBHI Ta SKOCTI XXUTTA MICbKOro Ta CiflbCbKOro
HaCeNeHHs; HaNeXHOCTi A0 MEeBHOI couianbHOI TPynu; CTaB/EHHS
ocobm [0 CBOro 340pOB’A; 0OCOGMMBOCTI  XapyyBaHHS  TOLLO.
dizionoriyHnii  Ta  MeAMYHO-6I0M0rIYHMIA  CTaH  BU3HAYaEThCA
iHAMBIAYa/lbHUMK TEMMNaMW CTapiHHA OpraHiamy, MCUXONOTIYHWUIA -
camoouiHkoto ocobu. 3 ornagy Ha ue, M.A. MuauneHko pobuTtb
BMCHOBOK, LU0 CTapicTb - Le NPUPOAHWIA CTaH opraHiamy, SKuid 4acTo
He 36iraeTbCa 3 KaneHAapHUM BikoM ocobu. «Came Tomy, - nuLle
BYEHWIA, - BMHMKHEHHS1 Y 0COOM MpaBa Ha couianbHe 3a6e3MneyeHHs
MOB'A3YIOTH i3 HACTAHHAM Takoro HPUAMYHOIO (haKTy, AK NeHCIAHWIA
BIK».

LiancHicTb cTayioHapHMX YCTaHoB, fe MpOXUBaTb 0co6U
MOXUNOro BiKy, MOCTIAHO BAOCKOHAMOETLCS, BMPOBaAKYHOTHCS
CyyacHi TexHONorii couiasbHOro 06CYyroByBaHHA Ta MeTOAM
couianbHOT poboTK, PO3MoYaTo 3AIACHEHHS IHAMBIAYaNbLHOT OLiHKK
notpebum B Aonomosi Ta couianbHUX nocnyrax. BogHouyac 3i
3MILHEHHAM BXe ICHYHUMX CTalioHapHWX YCTaHOB OCHOBHOIO
TEHJEHLIEID PO3BUTKY CUCTEMM COLiaibHOro 06CNyroByBaHHs 0Ci6
MOXMMOro BiKy € CTBOPEHHA CTalioHapHWX 3aKnagis HoBoro Tuny. Ha
CbOrofHi B YKpaiHi (hopMyeTbCA Mepexa OyAWHKIB-iHTepHaris i
cTauioHapHUX BifAiNeHb i3 HEBENMKOK YUCE/BHICTIO NPOXUBAKOUMX.
CTBOpeHHs TakuMx couianbHUX 3aknafiB y CycninbCTBi fae 3mory
HabNM3NTK CTallioHapHi couianbHi MocnyrM A0 3BMYAMHOIO Micus
NPOoXXUBaHHA 0Cib NOXMNOro BiKy, He PO3pUBATY POAMHHI Ta couiaNbHi
3B’A3KM, LLLO CKNaNMCa NpoTAaroM XuTTa [8].

Y cucTemi npayi Ta couiafbHOrO 3aXUCTy HaceneHHs Po3BMHEHA
Mepexka TepuTopianbHUX LEHTPIB couianbHOro 06C/yroByBaHHS
MeHCIOHepIiB Ta CaMOTHIX HenpauesfaTHUX rpomafsH, siKki HafgaroTb
couiasibHi nocnyrn oco6am MOXUIOro BiKy 3a MICLEM NMPOXKMBAHHA Y
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rpomagi. TepuTopianbHWUA LEHTP couianbHOro 06CyroByBaHHA
NMeHCiOHepiB Ta CaMOTHIX Henpaue3gaTHUX rpoMafsH € creuialbHO
[lepXaBHOO abo KOMYHanbHOK YCTaHOBOM, WO HAAAae Mocnyru
neHcioHepaM, iHBanigam, caMOTHIM Henpaue3faTtHUM rpomajgsaHaM Ta
iHWWM couiafibHO He3axuleHWM rpoMagsaHaMm yjaoMa, B YyMoOBax
cTauioHapHOro, TWMYacoBOro Ta [EeHHOro nepebyBaHHA, LWO
CMPAMOBAHO Ha NigTPUMaHHA TXHbOT XUTTERIANLHOCTI Ta couianbHOT
aKTMBHOCTI [9]. Takuii nigxig A0 couianbHOro 3axucTy nwaein
MOXWNOro BiKY € 3HA4YHO NOAAHIWMM, 6inbl Bi4NOBIAHMM BMMOram
aHTPOMOJIOriYHOT eKCnepTn3n 3aKOHOAaBCTBaA.
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INTERNATIONAL RULE OF LAW
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The international rule of law - one of the most influential theoretical ideas of
contemporary international legal scholarship. At the same time, it exists in a ceaseless
discourse of doubts and defenses. Political realism and postmodern skepticism
constitute two major reasons for doubts about it. Article deals with the arguments
provided by them, and with possible counterarguments based on the ideology of
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lFopobeuyb KB. Mi>KHapojHe BEpXOBEHCTBO Npasay [AUCKYPCi CYyMHIBIB. -
CTauutu

MiXHapofHe BepX0BEHCTBO Mpasa - OfHA 3 HaMBLULIBOBILLMX TEOPETUYHUX
ifel cyyacHoi MiXXHapoAHO-NpPaBOBOI HaykW. Y TOW >e 4ac, BOHO ICHye B
6e3nepepBHOMY  AMCKYpCi CyMHIBIB i 3amepeyeHb. [loniTuyHWiA - peanisam i
MOCTMOZEPHICTCLKMIA CKENCKUe € ABOMa OCHOBHUMMW MPUYMHAMU AN CYMHIBIB 3 LibOro
npueody. CTaTTa NpUCBAYEHA aprymeHTaMm, WO HWMW MPeACTaBNeHi, a TaKoX
MOX/IMBUM KOHTPaprymeHTam, 3aCHOBaHUM Ha ifeonorii (hopmaniamy.

KntouyoBi cnosa: MiXHapoAHe BEPXOBEHCTBO MpaBa, MOLWMLWIWIA peasnism,
IOPUANYHWI IHCTPYMEHTaNi3M, hopmaniam.

ropo6ey, K B. Me>kayHapoaHoe BEpXOBEHCTBO Mpasa B ANCKYPCe COMHEHUIA. -
CTaTba

MeXayHapo4HOe BEepXOBEHCTBO MpaBa - OfHAa M3 CaMblX BWATE/bHbIX
TeopeTUUecKnX uaell COBPeMEHHON MeXayHapo4HO-NPaBoBOl Hayku. B TO e Bpems,
OHO CyLLEeCTBYET B HEMPEPLIBHOM AWNCKYPCe COMHEHWUI 1 BO3PaXKEHWA. MonnTuyeckuii
peanu3M M MOCTMOAEPHUCTCKWIA CKEMNCUC SBAAIOTCA BYMSI OCHOBHbIMW MPUYMHAMM
NS COMHeHMI A no atomy noBogy. CTaTbs MOCBSLLLEHA aprymeHTaM, KOTOpble UMK
NPeACTaBeHbl, a Takke BO3MOXHbIM KOHTPapryMeHTam, OCHOBAHHbLIM Ha WAE0orum
thopmanmama.

KntoyeBble C€noBa: MeXAyHapOAHOe BEPXOBEHCTBO MpaBa, MOAMTUYECKWIA
peanuam, lopUANYECKNIA MHCTPYMEHTANN3M, (HOPMann3M.
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Introduction. The idea of the international rule of law is one of
the most discussed theoretical issues, but at the same time one of the
most controversial. This is partly because of the vagueness of the
international rule of law itself, which often leads to the instinctive
denial of its existence. However, the primary problem is that legal
philosophy, which remains the central domain of the rule of law
theories, cannot offer a relevant explanation scheme or even an
approach that would make the rule of law ideas applicable in
international legal theory. It stipulates the elaboration of plentiful
particular theories of the international rule of law, that usually suit
only one of its particular aspects. Alternatively, it calls forth the use of
analogy with the domestic theory of the rule of law, which is not
always (if ever) relevant.

Such a dissent from the international rule of law issues does not
make a strong case for it. At the same time the increasing extent of
references to the international rule of law (or to the rule of law at the
international level) in normative acts, as well as in soft law, creates
demands for its conceptual understanding. It does not seem, though,
that conceptualizing the international rule of law should go beyond or
outside the key patterns ofthe general theory ofthe rule of law, or, on
the contrary, deduct the international rule of law directly from the
domestic legal theory. This article represents an attempt of
methodological analysis of how the international rule of law can be
explained both from the side of legal philosophy and from the side of
international law theory simultaneously.

Why does the Rule of Law Matter for International Law?
The aim of this section is to examine the rising rule of law discourse
at the international level. There is no doubt that modem international
law tends to incorporate rule of law considerations into international
legal reasoning and rule-making. Many international organizations of
universal and regional character declare their adherence to the rule of
law ideology and aspire to promote it both at the domestic and
international level. However, the perpetual question of international
legal theory is still there: does the rule of law at the international level
mean something more than only a legitimative slogan, which rather
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has a political meaning? Taken broadly, the rule of law at the
international level brings up the classical and incessant problem ofthe
connection between international law and international politics.
Nevertheless, two tendencies of the rule of law at the international
level may be seen. First is the dissemination of the rule of law
ideology among international organizations as a goal of their
activities. Second is the continuing discrepancy among international
legal scholars about the applicability ofthe rule of law to international
realms. These two tendencies reflect two sides ofthe rising rule of law
discourse and hence need to be considered attentively.

Rule of Law as a Part of International Legal Discourse. The
relevance of the rule of law issues for the international legal system is
widely seen in the conviction of the necessity of its promotion.
Promotion of the rule of law at the domestic and international level is
often seen as one of the core goals of the United Nations. The
Secretary-General emphasized that “the ‘rule of law’ is a concept at
the very heart of the Organization’s mission” [1]. This underlines that
during the XX century and at the beginning of the XXI century the
rule of law has gone a long way from being a theoretical concept of
British constitutional law through the stage of philosophical
considerations to gaining recognition as a basic idea of the
functioning of today's legal systems. Such a transformation
determines its significance for the international legal system. It
appears, among other things, in the idea that the rule of law at the
international level should become the primary vector of humanity’s
development [2, p. 356; 3, p. 2].

From the viewpoint of legal philosophy, there can be no doubt
that the idea of the rule of law is one of the most valuable
achievements ofthe European civilization, as it has become one ofthe
fundamental principles of modem law and an important concept of
political and legal philosophy. Philosophical and theoretical
justifications of the rule of law have been accompanying the Western
tradition of legal thinking throughout the last two centuries, and in this
aspect, the rule of law reflects the image of law that is common for
contemporary jurisprudence.
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Apparently, the rule of law finds its most institutionalized form in
domestic law, because it is the fundamental criterion of domestic legal
systems’ effectiveness and legitimacy, especially in the Western legal
tradition. Its ability to serve as a factor of legitimation of legal systems
and evaluation of their effectiveness is widely reflected in
international legal acts, especially adopted within the UN system.
Indeed, the current references to the rule of law, which can be found in
UN General Assembly resolutions and declarations (GA Res. 55/2 (8
September 2000); GA Res. 61/39 (4 December 2006); GA Res. 62/70
(6 December 2007); GA Res. 63/128 (11 December 2008), etc.) or in
resolutions of the UN Security Council (SC Res. 1528, 27 February
2004; SC Res. 2260, 20 January 2016; SC Res. 1542, 30 April 2004;
SC Res. 1756, 15 May 2007; SC Res. 2268, 26 February 2016, etc.),
as well as in statements of UN officials, reflect the importance of the
promotion, restoration and strengthening of the rule of law as one of
the UN’s main goals.

A well-known and widely spread definition of the rule of law is
given by the UN Secretary-General, who said that the rule of law
constitutes "a principle of governance in which all persons,
institutions and entities, public and private, including the State itself,
are accountable to laws that are publicly promulgated, equally
enforced and independently adjudicated, and which are consistent
with international human rights norms and standards. It requires, as
well, measures to ensure adherence to the principles of supremacy of
law, equality before the law, accountability to the law, fairness in the
application ofthe law, separation of powers, participation in decision-
making, legal certainty, avoidance of arbitrariness and procedural and
legal transparency” [1, para. 6].

However, it is unclear whether the elements of the rule of law
named by the Secretary-General are equally applicable to the
domestic and international legal systems. Thus, R. McCorquodale
supposes that "it is a statement about how the rule of law should
operate in national systems and it is not a definition of the rule of law
at the global level. It refers to the 'State itself' being accountable
within its own system.” [4, p. 287] That seems to be one of the
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reasons why the international rule of law specifically is being referred
to much more carefully. For instance, the Declaration of the High-
Level Meeting of the General Assembly on the Rule of Law at the
National and International Levels is less certain about the list of
requirements of the rule of law at the international level, saying that
"We recognize that the rule of law applies to all States equally, and to
international organizations, including the United Nations and its
principal organs, and that respect for and promotion ofthe rule of law
and justice should guide all oftheir activities and accord predictability
and legitimacy to their actions" [20].

Predictability and legitimacy are crucially important for the rule
of law, but it is not confined to them. It is hard to see how the other
principles ofthe rule of law mentioned by the Secretary-General (such
as accountability to the law, separation of powers, avoidance of
arbitrariness, etc.) can be directly built into the international legal
system. It indicates that the rule of law is primarily important for
states and domestic legal systems, as the rule of law principles cannot
indisputably and without any simplifications be extrapolated onto the
international legal system.

Thus, the main angle of the rule of law consideration at the
international level is elaborating the standards of the rule of law and
promoting them among states; practically, the rule of law is usually
seen as a sphere of international cooperation, not as a part of the
international legal system. Not only the context in which the rule of
law is being mentioned in international legal acts, but also the non-
governmental organizations’ activities in indexing the rule of law
(International Network to Promote the Rule of Law, World Justice
Project, Millennium Challenge Corporation, Heritage Foundation,
etc.) speak well of that the rule of law at the international level is
being considered in the ‘top-down’ angle: from international rule of
law standards — to their implementation in domestic law7

However, there are several problems with understanding the
entire concept of the ‘rule of law at the national and international
levels’. Does this concept reflect two different phenomena or one? If
the rule of law at the international level is an independent concept,
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what its content is? How can the domestic idea of the rule of law be
extrapolated onto the international legal system? And finally, is it
possible to speak about the international rule of law as the set of
principles and requirements to the international legal system instead of
the rule oflaw at the international level that seems to be an external
descriptive concept? Answering these questions constitutes a major
part of international legal theory. However, it still needs to be seen
whether the rule of law at the international level is even possible.

Two Reasonsfor Doubts about the International Rule ofLaw. The
idea of the international rule of law is often criticised from the
standpoint of two approaches. The first one is legal instrumentalism
(or instrumental approach to the law), which is presented in
international theory, among others, by political realism. The second
one is postmodern skepticism, which deconstructs the deep-seated
structures of legal reasoning, discovering its vagueness and
untenability [5, p. 391]. Both ofthese approaches either reject the idea
of the international rule of law or substantiate the deep doubts about
the possibility of such an international system which would confront
even the simplest theories of legality (so called ’rule by law’ theories).
Rule by law’ theories reflect the idea that even the worst political
regimes can confront to the requirements of the rule of law simply by
endowing the governance into the legal form. It usually means the
obliteration of the core principles that determine the quality of laws
[6]. Besides, the rule-of-law considerations are supposedly untenable
in international law because of the use of analogy, which will be
separately analyzed.

Instrumentalism and the International Rule ofLaw. A reason for
the skepticism about the international rule of law has a strong
connection with the instrumental approach to the law as a whole and
to international law specifically. The basic idea of such an approach is
that law is treated only as a tool for reaching the goals set by political
system. At the same time law is seen as having none of its own
independent content, i.e., the content which is unaffected by political
expediency. Indeed, the instrumental view of international law renders
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the definition of the international rule of law content and place in the
international legal system impossible.

The application of the instrumental approach leads to two
important conclusions. Firstly, the international rule of law as a goal is
considered to be impossible to reach, because the institutions that
create and enforce international law are too subordinated to political
expediency. Without centralized rule-making international law is too
uncertain and thus ineffective to a degree which is not permissible for
a rule-of-law-govemed legal system. That means, first of all, that rule
of law, either at the domestic level or at the international level, is an
‘all or nothing' concept: if a legal system fails to conform to some of
its requirements, it dismisses the entire possibility ofthe rule of law in
such a legal system. International law, compared to domestic law, may
be considered as institutionally insufficient in terms of law-
enforcement and even law-making, and that increases international
law's dependence on international politics. Practically, it leads to the
legal and political impunity of powerful states, as they treat
international law not as a normative delimiter of their behavior, but as
the instrument for justifying policies and taking international law as a
refugee in pursuing their interests [7, p. 7-10].

Secondly, the international rule of law is considered to be
impossible even as a doctrine, as it is no more than an ideological
stamp, which serves a cover for justification of international actors’
decisions and actions [5, p. 391]. An interesting point here is that this
second aspect of the instrumental view of international law can
paradoxically be used ‘for benefits’ of the rule of law reasoning. For
instance, I. Hurd supposes that “international law [is] as a set of
resources. This [...] recognizes that law contains the capacity to
legitimate state policy. International law provides the resources with
which states talk about and understand their behavior” [8, p. 46]. It
leads him to the conclusion that “[governments use the categories and
concepts provided by international law to explain their needs and their
actions — these include ideas and rules around sovereignty,
intervention, self-defense, humanitarian rescue, self-determination,
and much more” [8, p. 45]. Hurd supposes that this particular function
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of international law serves to harbor the rule of law logic in its
application to the international legal system (he calls it an integral
model oflegal and political legitimation).

It looks like Hurd does more bad than good for the international
rule of law, linking it to the matter of justification. He actually
substitutes the idea of legality (which is at the heart of the rule of law
ideology) with the new version of raison d'Etat, saying, among other
things, that “[t]he meaning of international legal rules arises from how
it is invoked in the diplomacy of states.”[8, p. 46] It is no wonder that
here international law turns out to be only a continuation of
international politics, and what Hurd calls the ‘international rule of
law’ is simply an external expression of political reasoning, which
actually has very little in common with the rule of law ideology.

Postmodern Skepticism about the International Ride of Law.
Similar doubts, although differently grounded, can also be seen in
postmodern interpretations of international law within their emphasis
on its fundamental indeterminacy and constant reproducing of the
internal discourses [9, p. 590-591]. Normative uncertainty provokes
the reconsideration of the meaning of even the basic categories of the
international order (such as human rights, development, peace, etc.).
As Pauline Westerman argues, we can imagine the law as a
matryoshka, where the biggest doll is one which constitutes the most
abstract and equivocal idea. It helps to reach a compromise over the
rules, although parties can interpret this idea in very different ways,
thus no one can say what this idea is about [10, p. 181]. It leads to
complete relativism, which gives no chances for the rule of law to be
reached in the international legal system. Therefore, international law
is too discursive for being certain enough to make the international
rule of law possible.

In such conditions the concept and the content ofthe international
rule of law is getting very blurred, uncertain and vague. On the one
hand, it becomes commonly recognized that the international rule of
law must be reached and strengthened, but on the other hand it is
almost impossible to discover its requirements, as they dissipate in
ceaseless contestations. That is why M. Koskenniemi considers the
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idea of the international rule of law in the context of political grounds
of international law, emphasizing the impossibility of reduction ofthe
rule of law to the ‘pure legal discourse’ because the international
system does not and actually cannot elaborate one [9, p. 1].

From this perspective, the international rule of law is being tom
between legal and political reasoning. This creates two different
versions of its content, and those become even more split in the
conditions of the implementation of the international rule of law
principles into the practice of international law. As a result,
fragmented and disintegrated, international rule of law loses its
affinity as a significant theoretical idea and gets more and more
shifted to the sphere of political argumentation.

These two positions — instrumentalism and postmodernism —
despite being differently grounded, have a lot in common. They
dismiss the idea of the international rule of law because it does not
meet those solid intagliated arguments that domestic constitutionalism
uses to justify the concept of legality. Hence, it is merely impossible to
bring the international rule of law to the same methodological point,
and this supposedly undermines its relevance for the theory and
practice of international law. Its fate is to be a rather political myth
that exists to justify international politics.

Formal Shelterfor the International Rule ofLaw. Meanwhile,
the applicability of the rule of law logic in the international legal
system can be justified by bringing it to the point of formalism
methodology. To constitute the formal vision of the rule of law and
determine its place in international legal theory it is necessary to
distinguish the instrumental and non-instrumental rules and discover
how the latter restrict international politics (1). Such a task also
requires answering the question of whether the uncertainty of
international law is such that it disables any rule-of-law considerations
at the international level (2). Finally, if the international rule of law
needs to be taken formally, its connection to the idea of legality should
be established (3).

Non-Instrumentalism and the Limits ofPolitics. Notwithstanding
the political character of international law, it is crucial to underline
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that not every rule either in domestic or international law can be
considered as instrumental, and that undermines the idea of
international law's total submission to political reasoning. In its
essence, the concept ofthe rule of law implies that the law is primary
a system of non-instrumental rules. Legal philosophy considers the
non-instrumental rules as the rules that were established to express the
general principles of the organization of a certain social system, and
do not rely upon individually pursued goals. The rule of law defines
the idea that a legal system consists of clear and certain non-
instrumental rules that regulate the procedure of creation and
application ofthe law. In essence, non-instrumental rules can be called
the secondary rules in Hart's terminology. Thus, non-instrumental
(secondary) rules allow international law to resist political expediency
by restricting rule-making to procedural limits. As T. Reinold grounds,
secondary rules "legitimize, but at the same time constrain, the
exercise of political power. [...] In secondary rule-making the stakes
are even higher than in primary rule-making, because the former
determine in the first place who has a say in shaping the latter.” [11, p.
275] So, if primary rules in international law can be seen as an
outcome of political compromise, it would be a mistake to use the
same logic for secondary rules, which regulate the process of rule-
making, law-enforcement, outline the jurisdictions, etc. The mere
existence of the secondary rules means that international politics is
restricted mainly by the necessity to confront these rules.

The argument of political expediency also fails because it does
not explain the possibility of the rule of law at the domestic level.
Indeed, even the deliberative democracies cannot always guarantee
absolute transparency in the interactions of political and legal systems
during decision-making As R. Puntam has shown in his two-level
analysis theory, at the national level, domestic groups pursue their
interests by pressuring the government to adopt favorable policies,
and politicians seek power by constructing coalitions among those
groups. At the international level, national governments seek to
maximize their own ability to satisfy domestic pressures, while
minimizing the adverse consequences of foreign developments [12, p.
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434]. However, it does not mean that domestic politics tramples down
the requirements of the rule of law, as political decision-making only
partly depends on legal means. The same applies for international law
and international politics: however deep their interosculation is, they
can still exist as two discourses that limit and define each other. In
other words, if political expediency were an argument that is powerful
enough to dismiss the idea of the international rule of law, it should
have done the same at the domestic level. However, it is not. It all
depends on the qualities of the particular legal system, whether it is
stable and authoritative enough to hold out against politics. That
means, as R. McCorquodale says, that rule of law is not an ‘all-or-
nothing' concept, as it is always a question of extent [4, p. 296].

The other noticeable argument is given by I. Hurd when he shows
the implication of the idea of the international rule of law in its
opposition to political realism. Considering the legal grounds for the
USA's external policy, he argues that despite the fact that the USA
often violated international law, it did not mean that they ignored it.
Every action in international affairs requires justification, because "the
international legality of an act depends on which state undertakes it,
and what that state says about the act, and what it has previously said
about its relationships to the pieces international law that may apply”
[13, p. 42]. I. Hurd also emphasizes that the constraining effect of
international law means that, "if legal sources can be found to
legitimate the policy, its passage is smoothed; where they cannot be,
the policy is at minimum more controversial and perhaps off the table
entirely” [13, p. 48].

Although, it seems that I. Hurd tends to substitute the concept of
the international rule of law with the idea of international law itself.
Limiting politics and establishing the very basic rules of behavior is
what law does, that is what it had been set up for. Here, one uses the
descriptive approach (‘law guides actions and limits the behavior’).
Whereas the rule of law requires the prescriptive approach (‘law must
confront to the specific requirements’). Even though the rule of law
does not mean the rule of a good law [14, p. 211], it is still important
to distinguish these two types of legal propositions. The fact that states
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somehow adjust their behavior with international law proves only that
international law exists. Contrary to this, the rule of law does not
prescribe the obligatory character of specific actions, but it prescribes
what international law should act like. In other words, "the
international rule of law should not be confused with the existence of,
and compliance with, substantive international law obligations"” [4,
P-292].

Despite this, the core idea that I. Hurd stands for is quite simple:
in its limitation of international politics the international rule of law
reveals itself as a specific paradigm of international relations, which
opposes the rule of force. In its gist, the international rule of law
underlines such an international order that is generally more
foreseeable and reliable than such is based on the rule of force.

The Issue of Uncertainty. Besides the problem of political
expediency, another frequently noted issue that supposedly make the
rule of law idea hardly found at the international level is that of
uncertainty. One of the common claims against the international rule
of law is that international law does not consist of rules that provide a
certain and defined model of behavior. The problem of international
law's uncertainty, of course, can be put otherwise, for instance, as Jorg
Kammerhofer does. From his point of view, one should distinguish
carefully epistemological and ontological uncertainty. The first one is
connected to the inherent limits as to how well we can perceive law,
which can hinder us from knowing whether a proposed norm is a
norm of international law. The second one comes to the direct
question of what happens when international law itselfis, or when its
rules themselves are, problematic, for instance, when there are
normative conflicts [15, p. 3-4].

Uncertainty of international law naturally leads to difficulties in
its enforcement and impacts its efficiency. In the rule-of-law discourse
the issue of uncertainty arises, among others, in the relative character
of compliance. Individual states have the capacity to change the legal
status of their behavior — from illegal to legal, from violation to
compliance — by the exercise of their legal and political agency [16,
p. 378], which means that potentially every state can have a unique set



LEX PORTUS Ne 22016 43

of obligations under the same treaty. It undermines one of the basic
requirements ofthe rule of law: that laws should be public, stable and
equally applied.

Although law's uncertainty is a problem only if the legal system
does not have the instruments for overcoming such uncertainty, those
are mainly the legal interpretation and the application of law. One can
evaluate these instruments as efficient or inefficient, depending on the
features of a specific legal order, but they still constitute part of the
legal reasoning, otherwise the law would have been inapplicable.
Uncertainty of the law cannot be defined as the main obstacle for the
rule of law, as it may be overcome. It works both at the domestic and
international levels, as far as the application of law always requires
discovering its meaning and relevance for a concrete case. So, by
‘using’ the law (e.g., by exploiting it as a rule, obeying or enforcing
it), actors determine its content and overcome its uncertainty at the
same time. Sometimes the clarification of rules requires their
interpretation, sometimes even their breaching. Robert Goodin notices
that in the case of customary international law, “[i]n the absence of
any formal amendment procedure, the only way [...] for states to
‘propose an amendment’ to customary law is by breaking that
customary law,” [17, p. 231] which is also a moment of clarification
ofthe content ofthe customary rule.

In such a way, although the uncertainty can even be called an
inherent feature of international law, it does not affect the applicability
of the rule of law logic to it. Every legal system has some level of
uncertainty that ensues from the fact that the rules must be applicate in
a deductive manner that requires its clarification. This clarification can
be made with or without the use of rule of law considerations, but
uncertainty per se is not an insurmountable barrier for the rule of law.

The International Rule of Law and Legality. Apparently, the
international dimension of the rule of law comes to life when
international law is seen as a system of formalized rules that opposes
lawlessness, and here one may meet the purely Hobbesian reasoning
used by states in limiting their prerogatives in exchange for the
prerogatives of others being limited likewise. In this particular sense,
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the international rule of law arises as a formal structure, which is
firmly connected with the principles of international law. Here,
discussions about the international rule of law should not be reduced
only to questions of how international law and international politics
correlate, or how legal uncertainty must be dealt with; they rather
should be focused around the virtues that international law should
possess to be effective. Jeremy Waldron reasonably emphasizes that,

"asking about the rule of law in the international arena is not just
asking whether there is such a thing as international law, or what it is,
or what we think of particular treaties (such as human rights
covenants), or of the value of customary international law, or of the
enforceability of international law in our own courts. The phrase 'the
rule of law' brings to mind a particular set of values and principles
associated with the idea of legality” [18, p. 25].

Indeed, regarding the international rule of law theoretically, it
should be admitted that the efficiency of law is determined by two
basic factors. Firstly, a law must be recognized by the ruled as
binding; and secondly, it must have the minimum degree of
conformity to the mle of law principles, i.e., to the principles that
constitute the very content of legality. It is also possible to describe
normative thinking about the international rule of law, using the
distinctive features of the international legal system. That is what
Patrick Robinson does, when he says: “[notwithstanding the
disorganization of the international legal order and the lack of
universal acceptance of many international legal standards, there are
three norms of international law which are generally agreed to have
universal application. The first are consensual agreements between
states — that is, treaties — which are governed by the principle of
pacta sunt servanda. The other two are customary international law
andjus cogens™ [19, p. 34].

Such a formal, or even legalistic shelter for the international rule
of law, however reasonable it seems, may bring this concept to the
utopian edge of international legal theory. The international mle of
law being derived from international law itself, takes the risk of
becoming merely a part of ‘high’ legal philosophy. Nevertheless, it
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does not mean that the international rule of law must be perceived
from a moral perspective. This concept is rather an outcome of the
attempts oftheorizing the normative structure of international law, and
from this side the formalism can serve as the starting point for the
international rule of law justifications.

Conclusion. The importance of the concept of the rule of law is
difficult to overestimate. It is not only a significant achievement of
contemporary legal philosophy, or an acquisition of the theory of
constitutionalism. Generally speaking, the rule of law is a concept that
integrates and embodies the inherent principles and axioms of legal
thinking. The development of domestic legal systems and the
international legal system led to the rise of two different versions of
the rule of law, that have distinct manifestations but share a mutual
core. This core is an idea of authority of law, which means its
consistency and reliability as a system of regulation.
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AOMIHICTPATUBHE TA
IHPOPMALLIMHE MPABO

Benakos K.1,,

[.10.H., npodecop,

3aBifyBay HayKoBOI labopartopii NpaBoBmX
npo6em iHpopMaLiiHOT 4isNbHOCTI

HAI iHpopmaTtukm i npasa HAMpH YkpaiHu
(M. KwiB, YKpaiHa)

YK 340.11; 340.12

NOHATINHI TA METOAONONYHI
OCHOBW PEI'YTFOBAHHA HOBUX TUTIB
IHPOPMALIIHWX BIAHOCUH:
«BIPTYAJIbHI MPABOBIAHOCUHWN»

P03rnaHyTO CNOBOCMOAYKY «BipTyanbHi NpaBOBiIAHOCUHW» Ta cy4acHe ix
PO3yMiHHA B KOHTEKCTi nmpo6nem (hopMyBaHHA TePMIiHONOTiIYHO-NOHATIAHOTO anapaiy
iHpopmMaLiiHO-NpaBOBUX AOCAiAXKeHb. ABTOPOM 3anpONOHOBaHO BMPOBAaAXEHHA Ta
BW3HAYEHHS TEXHONOro-npaBoBOro MeToAy, #AK CrNeuianbHOro, BJACHOro MeTogy
iHpopMmauiiHoro npaBa. ABTOp 3a3Hauae, W0 NOHATTA «BipTyaNbHICTb» Ta «BipTyanbHa
peanbHiCTb» € He TEOPeTUYHMMU nNoJaHHAMMW, a MeTaopamu. Y noridi WKUPOKO
BNKOPUCTOBYKOTbCA MOHATTA «MOXAMBWUIA CBiT» | «WTy4yHa peanbHIiCTb», #AKi 3
«BipTyaNnbHOK peanbHICTIO» J>KOAHMUM YMHOM He CniBBIAHOCATbCA. «BipTyanbHy
peanbHiCTb» MNCMXONOTi3ylOTb ab60 po6nATb npeaMeTOM NOFIKM  MOAANbHOCTI,
«BipTyanbHiCTb» e HamaramTbCA BUTAyMadvyBaTW 3 MNOrAAAYy akTyanbHOCTi. Tomy
3a3HayeHi NOHATTA He MalTb NpaBa Ha iCHYBaHHA y NpaBoBili HayLi, a BAKOPUCTAaHHA
LUX TEpPMiHiB B HAYyKOBOMY 06iry cnif ycinsako yHukaTu.

KnouoBi cnoea: indopmauiiine npaso, iHthopmaLiiiHi BigHOCUHKN, BipTyanbHi
npaBoOBifHOCUHWN, IHTEPHET, TEXHONOTO-NPaBOBUA MeTOA.

BensikoB K./ TMoHATUiiHbIE U MET OA0A0TMNYECKNE OCHOBbI PErYNNPOBAHNS
HOBbIX TUNOB VH( OPMaLMOHHBIX OTHOLUEHNiA: «BUPTYasbHble
NpaBooT HOWeHNsA». —CTaTbA.

PaccmoTpeHo cnosocoyeTaHune «BUpTYyanbHble NpaBoOOTHOLWEHUA» "
COBpemMeHHOe ero NOHMMaHWEe B KOHTEKCTe npoﬁneM [bOpMVIpOBaHVIH NOHATUIAHOTO
annapata WH(QOPMALWOHHO-MPABOBbIX MWCCNefOBaHWiA.  ABTOPOM  NPeANOXeHO
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BHefpeHUe 1 onpefeneHne TeXHONOr0-NpPaBoBOro MeToAda, B KayecTBe CneyunanbHoOro,
COGCTBEHHOro MeToAa WMH(POPMaLWOHHOrO npaBa. ABTOpP OTMeYaeT, 4TO MNOHATUA
«BUPTYanbHOCTb» U «BUPTyaNibHasd peanbHOCTb» HABNAOTCA He TeopeTUYEeCKUMU
npeAcTaBneHmamMu, a MeTtadopamu. B norumke LWKUPOKO WUCMNONb3YOTCHA MNOHATUA
«BO3MOXHbIA MWUP» U «UCKYCCTBEHHAs peanbHOCTb», KOTOpPble C «BUPTyanbHOW
peanbHOCTbIO» HUKaKMM 06pa3oM He COOTHOCATCA. «BupTyanbHyl peanbHOCTb»
NCUXONOTM3NPYIOT UAN AenaldT NpeAMeTOM NOTMKW MOAaNbHOCTU, «BUPTYanbHOCTb»
Xe NbiTaloTCA MCTONKOBbIBATb C TOUKM 3PEHUA aKTyanbHOCTU. [103TOMY yKa3aHHble
NOHATUA He MMeKT MpaBa Ha CyllecTBOBaHWe B MPaBOBON HayKe, a MCMNO/Mb30BaHUA
9TUX TEPMWUHOB B Hay4YHOM 060poTe cnefyeT BCAYecku nsberatb.

KntoueBble CoBa: MHpopmMaLMOHHOE NpPaBo, MH(OPMALMOHHbIE OTHOWEHMUS,
BUPTYyanbHble MPaBOOTHOWEHNA, MHTEpPHET, TEXHONOT0-NPaBoOBO MeTOA.

Beliakov K 1. The Conceptual and Methodological Bases of Regulation the
New Types o flnformation Relations: «Virtual Legal Relationships». - Article.

The concept «virtual legal relationships» and modem its understanding in a
context of problem of a formation of terminologically - conceptual apparatus of
informationally - legal researches are considered. The author offers an introduction and
definition of a technologically - legal method ofthe information law. The author notes
that the concept of «virtual» and «virtual reality» is not theoretical representations, but
metaphors. In logic the concepts «possible world» and «artificial reality» are widely
used, that with «virtual reality» does not relate. «Virtual reality» mentalize or make the
subject of modality logic, «virtual» try to interpret by relevance. Therefore, these
concepts have no right to exist in legal science and the use ofthese terms in scientific
use should be strongly avoided.

Keywords: information law, information relations, virtual legal relationship, the
Internet, technologically - legal method.

Y npoueci CninkyBaHHA 4y 34IACHEHHI 6yab-AKOI couianbHOT
[iSNBLHOCTI BCE LUMpLUe BUKOPUCTOBYIOTLCA IH(hOpPMaLiiiHi TeEXHONOTIT,
AKi - peanisytoTbcs Y  hopMi  iHhOpMaLiiHO-TeIeKOMYHiKaLinHMX
CUCTEM PI3HOrO PiBHA Ta CMNpsMOBaHOCTI. [0 TaKuMX TEXHONOrii
MOXXHa BIAHECTW, HanpuKnag, KOMYHiKalito aboHeHTiB 3acobammu
CTiIbHMKOBOIO 3B'A3KY, CYMYTHUKOBE TenebayeHHs, «efeKTPOHHI
KOLUTWU», BCECBITHIO iHDOPMALiiHO-KOTHITUBHY Mepexy IHTepHeT Ta
iHWI. TX €AHICTb YTBOPKE MEBHWUIA IHPOPMALLIAHO-TEXHOMOT IYHWIA
npocTip  Ana  pisHOCNPAMOBAHOI  couianbHOI  AisnbHOCTI B
iHhopMaUiitHiA cdepi Ta BMHMKAKOUMX MPU  LbOMY JIOACHKMX
BIJHOCWH, LU0 CbOrOAHI MNPUAHATO BU3HAYATWM SK IH(OPMaLiHI.
Uacom, Taki BiJHOCMHW MalOTb, TaK 3BaHy «BipTya/bHY» CYTHICTb.
Ane BM3MBaE MEBHI CYMHIBM NErTUMHICTb BUKOPWUCTaHHA LbOro, a
TaKOX AEAKMX IHWWUX «MOAHMX», MPUBHECEHMX YacOM, CyYaCHUX
TEPMiHIB Ta CNOBOCMOMYK B HayKoBOoMy 06iry. ALKe Ue MpaMo
BN/IMBAE Ha SKICHUA CTaH TEPMIHOMOTiIYHO-NOHATIAHOIO anaparty
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iHhopmaLiiHOro npaea, SIK KOMMJIEKCHOT ranysi npaea Ta HayKOBMX
3HaHb, Ta BIANOBIAHMX NPaBOBMX HOPM B UiA cdepi -
iH(hopmaLiiiHOro 3aKOHOAaBCTBA.

MeTol CTaTTi € KOMMMEKCHUIA aHani3 3MIiCTy MOHATTA
«BipTya/bHiCTb», IKe BXOAE A0 CK/1ady TePMiHONOTiYHO-MOHATIAHOIO
anapaty (akciomaTtuku) iH(popMaLiiHO-NpaBoBUX JocnigpkeHb [1] Ta
BM3HAYEHHS MEPCMEKTUBHUX MNPUIAOMIB Ta CNOCOGIB PeryntoBaHHS
NpPaBOBIAHOCKH, L0 3AIACHIOTLCA 3a A0MOMOrow iHdopmauiinHo-
KOMYHIKaLiliH1X TeXHONOTIiA.

3BepHeMOCA A0 iCTOPil BWHMKHEHHS, KOPEHiB TepMiHy, WO
pO3rNAfaeTbCS. CrapogasHi PUMASHN BXMBaU TEepMiH
«BIPTY&/IbHUI» A1 NO3HAYEHHS AKOCTEN BOIHA, TAKUX AK MYXHICTb,
[06necTb, X0po6piCTb, pillyyicTb. HWHI aHrniickke cnoto virtue
MO3Haya€e [AOCTOIHCTBO, UYECHICTb, MYXHICTb JIIOAWHW  3araioM.
CyuyacHe 3HauyeHHs MPUKMETHMKA «BipTyanbHWi» (Bif virtualis -
MOX/MBUIA, Takuid, WO MOXe ab0 MOBUHEH BUSBUTUCA 3a MEBHMX
ymMoB [2]) Mae i1 cepeAHbOBIYHI KOPiHHA 3HauyeHHs. Cxonactamu
TEPMIH «peaibHICTb» O6yNno BBEAEHO [N PO3MEXYBaHHS MOHATH
O6yTTa, CyTHiICTb Ta iCHyBaHHS. OpfHaK CbOrofgHi  TepMiH
«BipTyani3ayisi» 3aCTOCOBYETbCS, FO/NOBHUM YMHOM, BIAHOCHO A0
iH(hOpMaL,iiHO-TEXHONOMIYHOrO MPOCTOpPY, fe MOHATTS «BipTyasbHa
peanbHicTb»  (ab0  «BipTya/lbHUIA  CBIT») TaymayaTbCs  §K
iHTepaKTMBHa, CUMBOJMIIYHA peasibHICTb, L0 CTBOPIOETLCA  3a
JonoMoroo  iHgopmauinHMx — TexHonorid.  [ns  BipTya/bHOI
peanbHOCTI NpuTaMaHHa TaK 3BaHa HOH-(PiHaibHa MPOLCCYanbHICTb
Ta BUCOKWIA KpeaTMBHWIA NOTeHLian.

Cneuudika BipTyanbHOT peanbHOCTI K AUHAMIYHOT0, Takoro, Lo
NOCTIAHO PO3BMBAETLCS CEPEAOBULLA, MOMATAE Y B3aEMO3ANIEXXHOCTI i
B3aEMOZIT NOAMHM Ta Mogeneid «BipTyanbHOro CBiTY», CTBOPEHUX 3a
[lOMOMOrOH0 iH(OpMaLiiHNX TEXHO/OT i Ta 3ac06iB TENEKOMYHiKaLii.
3HakW, Wo (opMyHTb LaHWA TUM peaibHOCTI, € CUMY/SKpamu, y
pesy/bTaTi 4oro peasbHICTb 3aMilLyeTbC TaK 3BaHOK YMOBHOMO
«BIPTYa/IbHOK peasibHICTIO», fAKiA NpuUTaMaHHi HenoKani3oBaHicTb,
[eLeHTPOBaHICTb, aHTUiEPapXiYHICTb.



50

3 nornsgy Ncvxonorii, BipTyanbHiCTb XUTTELIANbHOCTI NHOLNHN
NoCKtOETbCA 1T MiACBIAOMUM NparHeHHsM A0 abCcontoTHOI cBoboaw.
BigHocHa cBo60/a BipTyanbHOI peasbHOCTi 06yMOB/IeHa TUM, WO, MO-
nepule, y Hili nognMHa AKO6M Ma€ MOX/MBICTb BMCTYNaTU TBOPLEM
cepefoBuLLa, BUOGMpaTK Koo ocib Ans cninkysaHHSA, 36epirat CBOO
aHOHIMHICTb ab0 rpaTu iHKOTrHITO 6axkaHi ana cebe couianbHi poni,
3HAXOAUTM HiWy ANa IHTeNeKTyanbHOT TPyAoBOi Ta couianbHol
aKTMBHOCTI, 3MiHIOBaTM | HaBiTb 3HWLLYBaTW CBOE BipTyasibHe
TBOPiHHA. [lo-gpyre, y Hiil BigbyBaeThbC B3aEMOMPOHUKHEHHS
peasibHOro, BMragaHoro, CMMBOIYHOrO. | HapewTi - BOHa MeHLW
arpecuBHa A0 NIOAMHW, B 3HaYHiiA Mipi nigkopeHa Tii. BipTyanbHa
peanbHIiCTb | peanbHICTb, Ky HOHa NpeAcTaBAse yv 3amillae, 34aTHi
[0 B3aEMHOI AeTepMiHaLii. MparHeHHs NOAMHU [0 «BipTyanisauii»
CBOTO >XWUTTS 4acTO OOYMOBMEHO GaXaHHAM 3p06UTW 1A0ro 6inbL
SCKpaBMM, TakKUM, WO MIiCTUTb LiKaBi NOAII Ta CWIbHI emoUiiiHi
nouyTTS.

B peskmx BuMnagkax aHanorivyHy TepMiHOMOri0 3aCTOCOBYHOTH i
ONA XapakTepucTMKU cyvacHoro 6yTTa fepxasu. 30KpeMa, [OCUTb
NONyNsSPHUM € TEePMIH «BipTyanbHa AepXKaBa», SKWA € 6inbLl
NOrAM6eHMM BapiaHTOM KOHLENUiT «eeKTPOHHOTO YPALYyBaHHS» i €
«MeTa(opolo, L0 O03Hayae NpUAiNeHHa yBarun [0 CTPYKTyp Ta
npoueciB (PYHKUiOHYBaHHS [ep>KaBMW, WO CTalTb BCe Oinblie i
Oinblle iHTErpoBaHMMM Y iH(OpMaLiiiHi Ta TenekoMyHiKauiiHi
cuctemm» [3].

IHoZi BipTyanbHICTb BU3HAYalOTb K «BTPaTy pPeaibHOCTI».
HaBkono cy4acHol noAuHWM yce 6ifblie peyeld, L0 3[al0TbCA He
LiNKOM peanbHUMK, BIiAAiNeHi Bif CBOET CYTHOCTI 3a MNeBHUMU
MOKa3HMKaMu, 03HaKaMu ik 0bpasamu.

3acnyrosye Ha yBary nosuuisa BitTuMsHsHoro BueHoro C. [autoka,
AKUM 06rpyHTOBAHO HayKOBO-(INOCOMCbKY KOHLENLit0, 5Ky aBTop
BU3HaYae AK «Teopis BipTyanbHOCTI» [4].

BignosigHo zo 3anponoHoBaHo| Teopii, MOHATTS
«BIpTYaNbHICTb» Ta «BipTya/lbHa PeasibHICTb» He € TEeOopeTUYHUMU
nofaHHAMK, a € mMeTagopamu. Y NOrili LWMPOKO BMKOPUCTOBYHITLCSA
MOHATTA  «MOXMBWIA MUP» | «LWITY4YHA peanbHiCTb», §Ki 3
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«BipTya/lbHOK peanbHICTIO» HislK He ChiBBifHeCeHi. «BipTyanbHy
peabHICTb» MCMXOMOri3ytoTb abo pobnsTb NpPeamMeToM  NOTiKu
MOAANbHOCTI, «BipTyaNbHICTb» XXe& HaMaraltoTbCH BUTIyMadyBaTh 3
aKTyaslbHOCTi.  Teopisi  BipTya/lbHOCTi  BUXOAWTbL i3  TOro, LWO
BIPTYa/IbHICTb  He nignArae TAyMayeHHIO, BOHA NiALAETbCS
OCMUC/IEHHIO 3 NO3MLIT KOHCTPYHOBaHHS.

Teopia Bignosigae Ha N’aTb NUTaHb: 1) WO TakKe peanbHiCTb;
2) AK NPUNYCTUMI YSBMEHHA MPO BIPTYanbHICTb; 3) AK NpUNYCTUMI
BipTyanbHi YABNEHHS; 4) AK NPUNYCTUMUIA HITYYHWUIA IHTENEKT; 5) uu
iCHylOTb Cnoci6 i 3acobw 6inbll ageKBaTHOro, HiXK TpaguuiliHi,
BUpPaXeHHs abcontoTie: ByTTa, bor i T.4.7 BignoBigb Ha Ui NUTaHHS
NPOBOAMUTLCA He AK PO3YMIHHA ab0 MOSICHEHHS, a K 36arHeHHs i
OHTOMOriYHE 06I'PYHTYBAHHS Yepe3 peoHToOori3aLito [5].

BipTyanbHiCTb € TOTa/IbHOK 0O3HAKOK COLiafbHOI peanbHOCTI.
BipTyanizauis cycninbcTBa B faHW Yac BU3HAYaETLCA 3araibHUMMU,
YHiBepcanbHUMM UYMHHWKaMU. BoOHa CTOCYETbCA MPakTUYHO BCiX
€/IEMEHTIB CYCNiNbCTBA: E€KOHOMIKWM, MOAITUKW, HayKu, MWUCTELTBA,
CiM'l, cekcyasbHUX CTOCYHKiB Tow0. CyTb PO3BUTKY LbOro npoLecy
MonAarae B HapoCTaluoMy 3aMillleHHi peyoBoro cepefoBullia #oro
obpasamu, rpa 3 SKMMW NOCTYMNOBO HabyBae TOTa/IbHOroO CyCMifIbHOrO
IHTeNeKTya/lbHOro  crpsMyBaHHA.  Lla  TeHgeHuis  BusBMacs
CNiB3BYYHOI KyNbTYpi NOCTMOAEPHI3MY.

Mpu LOMY, LOCUTL LUBUAKO NPUIALLNO PO3YMIHHS, LLIO CTBOpPEHE
iH(hopMaLiiHO-KOMYHIKaLilHAMKW ~ TEXHOMOriAMU  «BipTyasibHe»
CepefoBULLE, € He AKOKCh albTEPHATMBOLO, & HEBI’EMHOIO YaCTUHOIO
peasbHOro CBITy, L0 3HaWLWNO CBilA BMpa3 Yy KOHUEMLiT «peanbHoT
BIpTYya/IbHOCTi», KOMYHiKaL,isi Ta B3aEMOZisl B pamMmKaXx fKOi BN/AMBaE Ha
XUTTA CYCMiNbCTBA Ta AepXaBW. «I3 MepcnekTUBamy PO3LUNPEHHS!
iHDPAaCTPYKTYpM Ta 3HWKEHHS LUiH Ha KOMYHiKauito, Ue He
nepefbayeHHs, a CNOCTEPEXKeHHs, cKa3aTu, L0 OH-NlaiiH CMiNbHOTK
WBMAKO PO3BMBAOTLCA HE SIK BipTyaNbHWIA CBIT, a fIK peanbHa
BIPTYya/IbHICTb, IHTErpOBaHa 3 iHWNMK (opMamMmn B3aEMOAii B 3HA4YHO
rmépuan30BaHOMY LLOAEHHOMY XUTTi» [6].

CTaTucTnKa CBigUNTh, WO 3 7 M/pA. MELLKaHLiB NaaHeTn Maiixe
1 Mnpa. BXe € KopucTyBadamu IHTEpHETY, TX XUTTA Bce OGinbLu
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HabyBa€ BipTya/lbHOrO XapakTepy, X 3arnnbneHHs B on-line Habupae
MaclwTabHMX rnobanbHMX po3MipiB. MepexeBa OpraHisauisa XutTts
CyyaCHOI NIOAMHM | CyCcninbCTBA BMUMarae CTBOPEHHS HOBUX
KOMMOHEHTIB coLiafibHOT iHDPaCTPYKTYpU - TakMX SK MOBCIOAHWIA
Wi-Fi (TexHonorisa KomyHikauii, Lo Hafae MOXMBICTb 6e34p0TOBOrO,
MOOGiNbHOro focTyny A0 IHTepHeTy), iHhopmaTusalis BUPOOGHMLTBA i
LiSNbHOCTI opraHiB Bnagu Ta MICLEBOro CaMOBPsAyBaHHS, BCiX
Cnyk6 i opraHisauiid, WO HagaloTb JIOAMHI CcouianbHi mocnyru i
3a6e3neuyoTb KOMMOPTHICTb Ta e(IeKTUBHICTb i XXUTTERIANBHOCTI.
Came Taki nepefymMOBU CTBOPIOKOTL CNpPUATAMBE CepefoBuLle, 3
0gHOro G6OKy, ANnA po3BUTKY «BipTya/lbHUX 6nar» - Toprieni,
B3aEMOPO3PaxyHKiB, MEHEKMEHTY Ta MapKETUHIY TOLLO, 3 iHLIOTO -
[N MOPYLUEHHS MPaBOBUX HOPM, LLIO PErynolTb TpaauuiiiHi chepu
coyianbHOT AiSNIbHOCTI, HaBiTb Ha MiKHapO4HOMY piBHi. Tomy
rnobanbHOI  akTyanbHOCTIi ~ Habyeae  npobsemMa  MpaBOBOrO
perytoBaHHs BUHUKaKUMX NPU LbOMY «BIpPTYa/lbHUX BiHOCUHY.

Cninkytouncb 4nM 3AiCHIOKYM [isSNbHICTb B iHopMaLiiiHO-
TEXHOMOrYHOMY NpoCTOpi LWOAO MaWHOBUX | HemalHOBMX 6nar
cy6’eKTM BCTynatoTb MiXX Cc060t0 B MpaBoBi BiAHOCKMHM. Taki
coyiasibHi  BigHOCMHM  GaraTbmMa lOpUCTamMM  PO3rNALaH0THCS,
MepeBaXHO, B LMBINbHO-MPABOBOMY KOHTEKCTi. Ajie X 3 MNOSBOIO
iH(hopMmaLifiHOro npaea, SIK KOMM/EKCHOT raiysi npaea Ta Hanpsimy
HayKOBMX  AOCMigKeHb, TrOBOPATb MNPO  iH(hopMaLiiHO-NpaBoBi
BIJHOCMHW, WO BWHMKAOTL NpWU Mepefadi Ta pPO3MOBCIOMKEHHI
iHhopMaLiiHMX NPOAYKTIB, AKi MatOTb CrMeundiky B MOPIBHAHHI i3
BiJOMMMM CYCNiNbHUMM BiHOCMHAMM iHLIWX rany3ei npaea, y TOMY
yncni MaiAHOBUMMU.

LiicHo, opHieto i3 KaTeropiim  cycniflbHUX  BigHOCWUH
iH(hopmaLiiiHO-NPaBoOBOro 3MICTY € BIAHOCWMHW, WO BUMHUKAKOTL i3
NpYBOAY BW3HAHHSA [H(OPMALIAHOrO NPOAYKTY YMEIOCH BAACHICTIO.
3a aHa/norieto i3 pevyoBOK  BNACHICTIO, [e  peanisytoTbes
NPaBOYMHHOCTI BOMOAITA, KOPUCTYBATMCA, PO3MNOPSMKATACA Pivdlo,
MPONOHYETLCA BBECTW MPABOYMHHICTb BaCHWKa iHopmaLiiHoro
npogykTy  (iH(opmauiiHa  NpPaBOYMHHICTb),  3aCHOBaHYy  Ha
0CO0NMBOCTAX Ta HOPUAMYHMX BNACTUBOCTAX  iH(OpMaLiiHOro
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npoaykTy. Y BiAHOCMHAX MpaBa BMACHOCTI iH(OpMAaLiiHWA NPOaYKT
OfepXXas topuanuHy opMmy Yy KaTeropii «npaBa iHTeNeKTyasbHOl
B/IACHOCTi». 3aBASKN CBOEMY MiXKrany3eBOMY 3MICTy Taki couiafibHi
BiZIHOCMHN MOXYTb HOCUTW He TiNbKW LMBINbHO-MPaBOBUIA, ane W
afIMiHiCTpaTUBHWIA, KPMMiHaNbHO-NPaBOBUiA, KPUMiHaIbHO-
npoLecyansHUiA, hiHaHCOBMIA YK TOCMOAAPCHKUIA 3MICT.

MigctaBamy BWHMKHEHHS NPaBOBIAHOCMH B iHopMaLiiiHO-
TEXHONOr iYHOMY npocTopi (Ha3eemMo (D¢ BipTya/bHO-
iH(hopmaLiiHUMK) y 6iNbLIOCTI BUNALKIB BACTYNalOTh Aii, TOMY LU0
iHhopMmaLifiHO-TEXHOMOMIYHMIA NPOCTIP N0 CBOIA CYTi € MPOCTOPOM,
06’eAHYOUMM AISNbHICTb NOAeR, AKi Nuwe Nob6ivyHO 3anexartb Bif
BMAMBY NPUPOLHUX YMHHOCTEA. PO3rnsgaloum B AKOCTI HOPUANYHUX
thakTiB Ail cy6’eKTiB TakuMx BIAHOCWH, CNif CKasaTh, WO Ha
BiIMIHHICTb Big AilA, WO NOPOMKYHOTb LMBINMbHI NPaBOBIAHOCUHMN B
maTtepiafibHOMY — MpaBOBOMY  MPOCTOPi,  HOPUAUYHI  (hakTM B
iH(hopMmaLiiHO-TEXHONOFiYHOMY ~ NPOCTOPiI  NPeACTaBneHi  nuLle
HenpaBoOMipHUMM ZiAMU | FOPUAUYHUMKN aKTamK Y opmi yrog. TobTo
BipTya/lbHO-iH(hopMaLifiHi npaBoBiAHOCUHN NMOPOMAXKYHThCS
BONbOBMMM JisiMK Cy6’€KTIB Mpasa, CpsiMOBaHNMUK caMe Ha Te, Li06
pe3ynbTaToM TaKMX il 6yNno BUHWMKHEHHS MEBHMX MPaBOBiAHOCUH
ab0 JOCATHEHHS NeBHOT MPaBOBOT METK.

CTPYKTYpHi €NeMeHTM BipTya/lbHO-iHpOPMaLiiHUX NpPaBOBMX
BiAHOCWH MatoTb MEBHY crieundiky:

L YuacHMKaMn TakuX NPaBoOBiJHOCUH MOXe 6yTu Oyab-aKui
Cy6’eKT iH(hopMauiliHOro npaea, SIKWIA Mae AOCTYN A0 IHTEpHETY.
OcobnmBocTaMKM  Ljiel  KaTeropii nNpaBOBigHOCMH €, MO-MepLue,
npo6nemMu y BU3HAYEHHI [Aie3[aTHOCTI 0Ci6, 3 SKMMMW KOPUCTYBaY
BCTynae Yy MpPaBOBIAHOCUHW; MNO-Apyre, MOSBA  BipTyabHWUX
opraHisauii, Wo MOXyTb CTBOPIOBATUCA KOPUCTyBaYaMu IHTEpHETY 3
METOK 3[iACHEHHA KOMEpPUIAHOT AiSNIbHOCTI, NpMYoOMy /fMlie B
iH(hopMmaLiiHO-TEXHONOFiYHOMY ~ MpocTopi.  Takiii  «BipTyanbHili
KOMMaHiT» gy>ke NpocTo BiAKPUTW peanbHUIN GaHKIBCbKNIA paxyHOK;
Nno-TpeTe, BWKOPUCTaHHS TaK 3BaHWX Mporpam-po6oTie, TO6TO
NporpaMHO-TEXHIYHUX 3aco6iB, WO [A03BONAKOTL BCTymaTu B
MpaBOBIHOCMHN  aBTOMATW30BaHO; MO-YeTBepTe, TPyAHOWI Y
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BU3HAYeHHI  (PI3UYHOr0  MICLE3HAXOMKEHHA  IHWWX  YYaCHMKIB
KOHKPETHUX BipTyanbHO-iH(hopMaLifiHNX NPaBOBiAHOCUH.

2. O6’eKTOM BipTyanbHO-iH(DOPMAaLiAiHUX MNPaBOBIAHOCUH €
nosediHKa cy6’ekTa, cnpsMoBaHa Ha Te abo iHwe 6naro. Lo
CTOCYeTbCs Bnar, NOB’fi3aHMX i3 BNAMBOM CY6'eKTiB, TO TX MOXHa
PO3L4INUTY Ha TPU rpynu:

- 6nara, WO MalOTb LiHHICTb TifIbKM B MeXax iHhopmaLliiiHo-
TEXHONOrIYHOrO0 NpocTopy Ta 06e3 HbOro IiCHyBaTU He MOXYTb
(Hanpuknag, Toil camuii domaine naTe - cnocib iHAWBIgyanizauii
Web-cepBepiB);

- Bnara, Wo MatoTb LiHHICTb NOBCHOAHO, TOBTO AK Y MeXax, TakK i
3a Mexamu iH(opMaLiiHO-TEXHOMOrIYHOro MpocTopy (Hanpuknag,
JVCKOBWIA MpOCTip, TOBTO 4YaCTMHA >XOPCTKOro Aucky Ha Web-
cepsepi);

- 6nara, WO MalTb LiHHICTb TifIbKU 3a MeXamu iHpopmaLiiHo-
TEXHO/MOriYHOr0 MPOCTOpY.

3. CyTb BipTyanbHO-iHhOpMaLiliHNX NPaBOBMX BiAHOCUH Y
LUIMPOKOMY 3HAYeHHi, BK/OYalouy cy6’eKTUBHI npaBa Ta 060B’A3KM
(ropuAMYHKWIA 3MICT) | B3aEMOAi0 CYO’EKTIB y pamKax HPUANYHOIO
3MicTy, cneuudiyHa. B iH(opMaLiiHO-TEXHONOTIYHOMY NPOCTOPI
30iMCHIOETLCA B3aEMOfiA MEBHUX CY6’eKTiB. IHTEPHET, NO CyTi, CTae
TEXHONOTYHUM CepefoBULLEM, L0 HEMWUHYYE CTBOPHOE HOBI MPaBOBI
cuUTYyaLii, noB’a3aHi 3 TWM, WO 4YMHHA TpaguuiliHa HOPMAaTMBHO-
npaBoBa 6a3a He 34aTHa pery/noBatu. [HOAI KOPUANYHUIA 3aKOH HaBiTb
rafbMy€e po3BUTOK TaKoro pody npaBoBMX BifHOCWH. IHdopMmauiiiHo-
TEXHOMOTIYHWIA  NPOCTIP  pagvKanbHO MigpUBaE 3B’A30K  MiX
IOPULNYHO 3HAYYLLMMK ABULLAMM Ta X Di3NYHNM
MiCLiE3HAXOMKEHHAM.  P03BUTOK  rnobanbHUX  iH(hopmaLiiHo-
TEXHOMOTIYHNX CUCTEM pYWAHYE 3B’A30K MK  reorpadiyHoto
nokanisayieto. CTae NpPaKTUYHO HEMOXIMBUM KOHTPO/b [EpKaBw,
L0, 3a CYTHICTIO, € NEriTMMHUM, Haj iHTepaKTUBHOK MOBEAiHKOO
KopucTyBadiB cucteM. MOXAMBOCTI MpaBOBOrO pPerynioBaHHA Ta
e()eKTMBHICTb  AiT KOHKPETHOI MpaBOBOI HOPMW  TPaAuLiiHO
BM3HAYalOTbCA BUXOAAYM 3 (PI3UYHOr0 MicLe3HaxXOMKeHHs CyO’eKTiB.
«BinbHWit»  iH(OpPMALiAiHMIA  NPOCTip He Mae TepuTopiabHO



bEX PCXTub Ne 2 2016 55

BM3HAYEHUX KOPAOHIB, a O0OMiH JaHVMW He 3aneXuTb Bif
reorpaiyHoro MicLie3HaXO[KEHHA 1Oro KopucTyBadiB. IHTepHeT
[03BONAE  B3aEMOAIATM  cy6’ekTam  BipTyanbHO-iH(hopmaLiinHmMX
NpPaBoBiJHOCWH, fKi He 3HaloTb, i B 6araTbOX BUMagKax He MOXYTb
3HaTU MPO MiCLE3HaXOMKEHHS OfMH OAHOro. BunsHayeHHs Micus
3HAXOMKEHHSA CTAE XUTTEBO BaXK/IMBWM, ane TiSIbKA 3HAXOMKEHHS Y
cepefiMHi Takoro cneymgiyHoro npocTopy, WO CKNagaeTbes 3
«EMIEKTPOHHMX afIpeciB», 3a AOMOMOFOK 4Oro 3AIMCHIOTb OOMiH
JaHUMKW, OMOCepesKOBYE MPaBOBIAHOCUHM, L0 BUHMKalOThL. CucTeMa
Galigy>ka Ao (isuyHOi nokanisauii agpecatiB i He Mae Oyab-AKOro
HeoOXigHOro 3B’A3KYy MK agpecotd IHTepHeTy Ta (hi3MyHON
ropucaMKLieto. Xova iM’a JOMeHY, Mpu3HadeHe AaHOMY aapecartosi
paHiwe, MoXe OyTW MOB’A3aHe i3 BM3HAYEHOK aApecor IHTepHeT-
NpoToKONy, BIAMOBIAHMM [0 TepuTopii, fe agpecat Qi3nyHO
po3TalloBaHWA (Hanpuknag, «*.Ma» - PO3LWUPEHHS IMEHI JOMEHY -
BKasye HeMOBOW Ha po3TallyBaHHSA agpecarta Ha TepuTopil YKpaiHu),
cepBep MOXe nepemillyBatvcst y (isuyHoMy 3MicTi 6e3 6yab-sKoro
pyxy B iH(popMaLiiHO-TEXHOMOTIYHOMY NPOCTOPi. Y  SIKOCTI
aNnbTepHaTWBKM, BNACHWK IMeHi AOMeHy MOXe MpuB’A3aTh iioro fo
iHWOro afpecata fepXasu, WO (i3NYHO 3HAXOAMTLCA Ha TepuTopii
iHWworo. ToMy yKnagatoumn A0roBip KymiBi-npofgaxy, po3TalloBaHui
Ha cepBepi 3 iM’AM JOMEHY «*.Ma», He MOXHa OYTU BMEBHEHWM, LLO
MicLueM yKnajaHHs fgorosopy Oyae YKpaiHa. A, Hanpukiag,
3[IMCHIOUM NpPaBOYMMH Ha [AOMeHi «*.cow», BWM B3araii 6e3
OTPUMaHHSA  [AoAaTkoBOi  iHhopmauii  He OygeTe  3HaTW, pfe
3apeecTpoBaHa BignosifHa Be6-CTOpiHKa. eorpaiyHi KOpAOHU He
MOXYTb  6ifiblle  BUKOHYyBaTW  (DYHKLiO  MOKa&KYMKIB,  AKi
MoBiAOMAATb cyb’ekTam BipTya/ibHO-iHhopMaLiAiHNX
NpaBoOBIAHOCWH, WO BOHW nepebyBalOTb Y OPUCAUKLIT NEBHOI
JepXXaBu, TOMY L0 BOHU B3aEMOLiIHOTb OAVH 3 OAHUM, MPOCYBaUMCh
y BipTyanbHOMY NpocTopi.

TakMm YMHOM, Le OAHIEK CreundivyHO PUCOHD BIPTYalbHO-
iHhopMaLiiHMX NpaBOBIAHOCUMH € TX  HafgHauioHanbHWIA (4K
HagrepuTopiasibHUA)  xapakTep, ToMmMy WO  iHopmaviiHo-
TEXHOMOTIYHWIA MPOCTIP He TiNbKW A03BOANB 3p0OUTM TepUTOpiasbHi
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KOPAOHWM Npo30opuMmu, a i NepeTBOPUTUCA Ha HOBE MPUBATHOMPABOBE
nose - Mose Mi>XHapOAHOTO NPUBATHOIO Npasa.

MabyTb, TyT 6yfe AOPEYHO 3BEPHYTUCA A0 ICTOPIi, SIKY BXe Mae
IHTepHeT 3 KiHUA 1950-X pp. MWHYNOro CTOAITTH,  KOW,
BUKOPUCTOBYKOUM  (hoHAM AreHTcTBa [lepcnekTMBHUX [1pOEKTIB
DocnipxkeHs  MiHictepctBa O6opoHn CLUA  (US  Defense
Department’s Advanced Research Projects Agency - ARPA)
[LOCNILAHVKY NOYann eKCnepuMeHTM Mo 3’€AHAHHIO KOMIM'IOTepiB Of4WH
3 OfIHUM 3a [JOMOMOrow TenedOHHUX MiHilA, 30Kpema, 3alimaTucs
JOCNifKEeHHAMU B ranysi 3abesnedyeHHs 0e3nekn 3B’A3KY Ta
KOMYHiKaUili y xoai 06MiHY SAepHUMM yaapaMu. POKOM HapomKEHHS
cyyacHoro IHTepHeTy BBaxkaeTbCA 1982 pik, konn ARPA cTBOpLOE
efuHY MepexxeBy Moy TCPAP. OfMH 3 K/IacMYHMX 3paskiB
Hee(heKTMBHOIo 3abe3nevyeHHs TaEMHOCTI IHTEpPHETY cnocTepirascs y
1998 poui, Konn nicns iHTepHeT-KoH(epeHUT, Wwo npoxogunay Jisii,
MicLueBa MWTHULA BUAydMna y psgy Y4YacHUKIB LbOro 3/b0TY
AVICKETW, MOSICHIOOUM Lie TUM, L0 «iHTEPHETUMKUY, BUKOPUCTOBYHOUM
X, MOF/IM BUBECTW i3 KpaiHW KOLITOBHY iH(opMauito. Y 1999 poui
BrepLUe crnocTepiranaca cnpoba LeH3ypu IHTepHETY 3a NPUHLMUMIOM:
«IHTEPHET HIKOMY He HaneXmuTb». Y pagi KpaiH (Kutaii, CaygiBcbka
Apasis, lpaH, €runet, geski kpaiHn CHZL) gep>aBHMMW OpraHamu
noyarti 3axo4m WOA0 TEXHIYHOro 6/10KyBaHHSA AOCTYMY KOPUCTYBaYiB
[0 TMEeBHMX CepBepiB i caiiTiB MNoONiTMYHOro, penirinHoro a6o
nopHorpaiyHoro xapaktepy. OKpemo 3a00pOHSIOTLCA MONYNAPHI
cepef Cekcya/lbHUX MeHLIocTe caitn. Y 2002 poui mepexa
IHTepHeT 3B’A3ye BXe 689 MMH. KOpWCTyBa4iB i 172 M/H. XOCTIB.
P0o3po6nsatoTbCsl HOBI TEXHOMONIT IHTEPHETY, AKi MOBUHHI 3aMiHWMTK
«CTapuUin  IHTEpHET», PO3WMPUTM 1AOr0  (YHKLIT abo CTBOPUTU
HauioHanbHI KOMM'IOTEpPHI Mepexi [7].

LUloso npaBoBigHOCWMH, TO IHTEpHET CTBOPIOBABCS 3 METOK
BIILHOrO AOCTYNy Ta ChifKyBaHHA 6€3 NpaBOBUX OOMEXEHb, a
OCHOBHi npaBuna noBeAiHKM B IHTEPHET BCTaHOBMKOKTL cami i
KopucTyBadi. To6TO, Ha MNO4YaTKOBIA CTafil CTaHOBMIEHHA L€l
TEXHONOT T, IHTepHeT HoCcuB thopmy camopery Yol
(cuHepreTUYHOT) cUCTEMU, SiKa Mafia BUK/TIOYHO BHYTPILLHI, HENUCaHI



LEX PORTUS Ne 2'2016 57

npasuia NoBeAiHKN. Y 6iNbLIOCTI KpalH CBITY Mepexa po3BuBasach
aKagemiyHMMKn cninbHOTamK, SiKi po3pobnsnnM Ta BUKOPUCTOBYBAIM
BHYTPILLHI perynsTuBHi iHCTPYMEHTM.

Came B nepiog CTBOpPEHHA «HOBOro IHTepHeT» y 2003 poui
3’aBNaeTbea [eknapauis npo cBob6ogy KOMyHiKauii B IHTepHeT, ge
O6ynn BM3HAYEHI OCHOBHI MpUHLMNWU Yy cdepi KOMYHiKaLii, SKux
MOBWHHI AOTPUMYBATMCA BCi CTOPOHK, L0 Mignucany LUein AOKYMEHT.
Cdpepa fii 3a3HayYeHOro JoKyMeHTa MoBMHHA Gyna noLmMploBaTuCa Ha
HalioHaNbHI 3aKOHO4ABCTBA AepXKaB-Y/eHiB.

3okpeMa, 6yno 3afeKnapoBaHO HACTYMHI NPUHLUUNKU KOMYHiKauiT
y IHTepHeTi:

«[puHumn 1 MpaBwa woAo 3MicTY (KOHTEHTY*) B IHTepHeT.
[ep>xaBn-uneHn He TMOBWMHHI NiggaBaTM KOHTEHT B IHTepHeTI
06MeXeHHAM, §Ki MepeBMLLYBAaTUMYTb 3aCTOCOBYBaHi [0 iHLUMX
3ac06iB MNOCTa4aHHs KOHTEHTY.

MpuHumMn 2. Camoperynsauis uu cninbHa perynauis. [epxasu-
YSIEHN MOBMHHI 3a0X04yBaTK CaMOPErynauito Yn cnifbHy perynsuito
CTOCOBHO MOLUMPIOBAHOIO B IHTEPHET KOHTEHTY.

MpuHumn 3. BigcyTHicTb  MonepeiHbLOro  Aep>KaBHOro
KOHTpono. [lepaBHi OpraHy He MOBWHHI, 3aCTOCOBYHOUYM 3arasibHe
610KyBaHHSA YK inbTpaLito, BiAMOBAATM FPOMaACLKOCTI Y AOCTYNI 40
iH(bopmaLii Ta IHWOI KOMYyHiKauii B IHTEPHET, HEe3BaXawuu Ha
KOpAoHW. Lle He nepeLuKofXae BCTAHOBMIEHHIO (iNbTPIiB ANa 3aXUCTy
HEMOBHONITHIX, 30Kpema B AOCTYMHUX AN HUX MicusaX, TaKuX §K
LUKONM Ta 6ibnioTeku.

MpuHUKMN 4. 3HaT T4 6ap epiByyacTi nogeil B iHpopmaLiiHoMy
cycninbcTBi. [epXaBM-4neHN MOBMHHI COPUSTU Ta 3a0X0odyBaTy
3aranbHWn JOCTYN A0 KOMYHiKauiiHux Ta iHopmauiiHuX nocnyr
IHTEPHET HA HEAWUCKPUMIHATTIAHIA OCHOBI 3a AOCTYMHOK LiHOHO.
Binble TOro, akTMBHA y4acCTb rPOMafCLKOCTI, Hampuknag LWIsaxom
CTBOPEHHA Ta NIATPMMYBaHHA IHAMBIAYyanbHUX Beb-calTiB, He

‘KOHTEeHT (aHrn, content - Bwmict) - 6yfab-Ake iHQOpPMAUiliHO 3HAuylle HAMOBHEHHS
iHpopmauiitHoro pecypcy (Hanpuknag, Be6-caiiTy) - ycs iHpopmayis, sKy KopucTyBau
MOXe CKomiloBaTy (3aBaHTaXWTU) Ha AWCK KOMN'toTepa 3 AOTPUMAHHAM BignoBigHWX
3aKOHHOCTEN, K NpaBUNo, TiNbKU AN 0COGUCTOr0 KOPUCTYBaHHSA [6].
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NoBMHHa OyTW nNpeaMeToM OYAb-AKOro NiLeH3yBaHHA UM  IHLLIMX
BMMOT, L0 MatoTb NOAIGHWIA BNMB.

MpuHumn 5. Ceob6oga HagaHHA nocnyr uepe3 IHTepHeT.
HagaHHs nocnyr yepe3 IHTEPHET He NOBUHHO BYTM 06’€EKTOM NEBHUX
[03BIIbHUX CUCTEM, 3aCTOCYBaHHA AKMX 6a3yeTbCA BUK/IOYHO Ha
3aco6i nepefadi KOHTEHTY (IHTepHET).

MpuHUMn 6. O6Me>keHa Bi4NOBIJANbHICTbL MNOCTAaYaNbHUKIB
nocnyr 3a |IHTepHeT-KOHTeHT. JepXaBU-4NeHn He MNOBUHHI
noknagatM Ha nocTavafbHWKIB MOCNYr Hi 3araibHUi 0060B’A30K
MOHITOPUTN KOHTEHT B IHTEpHETI, O AKOro BOHW HAJalOTb LOCTYN,
SKWA BOHW NepedaldTb UK 36epiratoTb, Hi 06OB’A30K aKTMBHO
po3LWyKyBaTN (hakTh 4 0BCTaBMHW, LIO CBig4aTb MPO HE3aKOHHY
LiANbHICTD.

MpuHUMN 7. AHOHIMHICTb. [Ns TOro LWo6 3abe3neunTn 3axucT
BifL OHNAMHOBOrO CTEXEHHS Ta CNPUATU BilbHOMY BUPAXKEHHIO
iHhopmauii Ta ifei, AepXKaBM-UNEHW MOBWMHHI MOBaKaTW GaKaHHS
KOpPUCTYyBaYiB |HTepHETY He po3KpuBaTh CBOEI ocobu. Lle He
nepeLlkomkae  AepXKaBaMm-uieHam BXUBATU 3axofis Ta
cnienpautoBaT 3 MeTOK  BifCTEeXeHHA  BiAMOBigabHMX 32
KpUMiHa/IbHi BUMHKW, BiAMOBIAHO A0 HaliOHaNbHOro 3aKOHOLABCTBA,
KOHBeHUiT Npo 3aXMCT OCHOBHMX MpaB Ta CBOGOA MHOAMHM Ta iHLLMX
Mi>KHapOAHWX Yrof y NpaBoBiil Ta MPaBOOXOPOHHIi chepax» [8].

Ane i3 yacom y [eknapauii sk gogatok 3’aBunacs «Ctarta 10.
Ceo6ofa Bupa>keHHs nornsgis. 1L KoxeH Mae npaBo Ha csobogy
BUpaXKeHHs nornagis. Lle npaso Bkntovae cBobogy LOTPUMYBATUCS
CBOIX MOrnsAgis, ofep>xyeatun i nepepasatu iHhopmalito Ta igei 6e3
BTPYYaHHSA opraHiB fep>xaBHOT Bfaan i He3aleXKHO Bif KOpAOHIB. Lis
CTaTTA He MepelikopKae [epXasaM BuMMaraTh  NilleH3YyBaHHS
[iSNbHOCTI  paflioMOBHMX, TeneBi3iiHNX abo KiHemMaTorpadiuHmx
nignpuemcTs. 2. 3AiliCHEHHS LMX CBOOO/, OCKi/IbKM BOHO NOB’A3aHe 3
o6oB’A3KamMM | BIANOBIJ&/IbHICTIO, MOXe nignaratm  Takum
(hopMasbHOCTSIM,  yMOBaM, OOMeXeHHAM abo  caHKuiaMm, Lo
BCTAHOBMIEHI  3aKOHOM B iHTepecax HauioHa/bHOT  6e3neKwu,
TepuTopianbHOT LinicHOCTI abo rpomafcbkoi 6e3mneku, Ans OXOPOHM
nopagky abo 3anobiraHHs 3n04MHaMm, A0S OXOPOHW 340pOB'A abo
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mMopani, Ans 3axucTy penyTauil abo npaB iHWMX 0OcCi6, Ans
3anobiraHHs PO3rONOLIEHHI0 KOHGhiAeHUIAHOT iH(opMmauii abo ans
NigTPUMaHHA aBTOPUTETY i 6€3CTOPOHHOCTI cyay i € HEObXiAHUMN B
[LemMoKpaTU4HOMY cycnifibCTBi» [9].

Takum 4mHOM, [eknapauis Ta 3aTBepAKeHi Hel npuHLMNn
CTanM TIEW OCHOBOM, fKa 3abe3neuvyBasia HaibifbLie CNPUAHHS
pO3BUTKY IHTEpHETY, AK camoperynwotuyol cuctemu. [lpoTe came
OCTaHHSA CTaTTH, NO CyTi, «PO3B’A3YE PYKM» AepXKaBi LWOA0 NpaBoBOro
peryntoBaHHs «BifIbHOrO NPOCTOPY».

LLlogo 3abesnevyeHHs nonepegHix cemu npuHUMNIB, TO, MabyTb,
HeobXilHO TOBOPUTM MpPO  (HOPMYBaHHA MEBHUX Tpaguuid y
3a6e3mneyeHHi 3aKOHHOCTI Ta MPaB03aCcTOCyBaHHA B LbOMY Hanpamy
LUNSXOM €AHOCTI Migxody Aep>KaBW, NpoBaiiAepiB Ta KOPUCTyBauiB.

BuuwesragaHi  crnieyudivHi  pucu  BipTyanbHO-iHGOpMaLLiiHMX
NpaBoBiAHOCUH BMMaratoTb HeO6XifHICTb PO3POOKM HOBOrO Migxomy
[0 X MpaBoBOro peryntoBaHHsA. OfHak, fK Oyno 3a3HayeHO BuLLe,
MpaBoBe pEryfoBaHHA BUHWKaKOUMX BIHOCUH Y BipTyasbHOMY
MPOCTOPi  HEMOX/MBO NpU  CnabkoMmy  3B’A3KYy 3 (Di3UUHUM
MiCLie3HaXOMKEHHAM  1X  CYO’eKTiB. Ypagum OKpeMux [epas
HamaratoTbCs KOHTpONoBaTU abo perynoBatu NOTOKM
iH(hopMaLiiHUX pecypciB, WO NepeTUHAIOTb KOPLOHW TX [AepXaB B
iHhopmauiiHoMy npocTopi. Ane 3a CBOEK CYTHICTIO Taki 3axoau
MatoTb 06MEXYBaNbHWUIA 3MICT i GiNbLLIOK MIPOK CTOCYHOTHCA 0OMiHY
[JaHVMK B efIEKTPOHHOMY BUINsAAI, L0 ONOCepefKoBYIOTb 3BUYalHI
MpPaBOBIAHOCWMHW, a  HeBipTyanbHO-iHhOpMaLiiiHi. Pearytounm Ha
cKapru pe3nieHTiB, [lepxaBa Hamaraerbcs 3MEHLUNTK
OMCNO3UTUBHICTL Y Ny6NiYHO-NPaBOBOMY PEryntoBaHHI BipTyaibHO-
iH(hopMaLiiHAX NPaBOBIHOCUH, BCTAHOBJ/IOKOYM TOProBi Ta iHLUI
06MEXEHHSA MOTOKY iH(opMaLil, WO nepeTUHae AepyXkaBHI KOPAOHW,
He Aatoym MOXK/IMBOCTI yYaCHMKaM «eNEeKTPOHHUX YroA», CamOCTiHO
perynoBath IXHi CTOCYHKM 3aco6aMy MiXXHApOLHOrO MpMBaTHOrO

npasa.
YXBanowTbCs Ny6MiYHO-HOPMATMBHI  aKTW, Yy TOMY 4uchi
MiXKAepXaBHi,  LLOHamararThCs PErynoBaTM  «ENEKTPOHHY

TOpFiBfIPO», OCKi/IbK BOHA MOXE BUSIBUTU HGCI'IpVIFITJ'II/IBI/Iﬁ BMNMB Ha
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pesngeHTiB. Hanpuknag, MiHicTepcTBo tocTuuii wraty MiHecoTa
(CINA) 3atBepavno HOPMATUBHWIA aKT NPO PErynloBaHHS irop Ha
rpoLui, Lo po3TallioBaHi Ha iHO3eMHUX \¥eb-cepBepax. OfiHaK Takuii
Cnoci6 yperynioBaTy NpaBOBIAHOCUHW, Y TOMY YMCNi B KOMEPLiVHIN
[iSNbHOCTI, B iHOpMaLiiHO-TEXHONOTIYHOMY — MpoCcTopi €
HepeaslbHUM (HeeeKTMBHMM), TOMY LU0 BCTAHOBMEHHIO MNOAIGHMX
ny6nivyHO-NpPaBoOBUX HOPM BagWuTb OOMEXEHHS BIAMOBIAHO A0
MiXXHapOLHOro npaBa JepXXaBHOMY CYBEpeHITeTy IHLWIWX KpaiH, aii
AKUX ~ Hamaraetbcsa  MignopsfKyBaTU  CBOEMY  3aKOHOZABCTBY
NPaB03aCTOCOBHUI OpraH «/lepXKaB1-KOHTPOsepa».

MabyTb, CynpoTv1B TPaHCrpaHMYHMM NOTOKaM iH(hopMauii 3 60Ky
JepxaB, No cyTi cnpaBW, € HiYMM iHWMM, fK cnpoboto 36epertu
iHhbopMaLiiHUIA CyBepeHIiTeT AepXxaBu i TUM CaMUM rapaHTyBaTu
CBOKO iH(opMmaliitHy 6e3neky, ane pgapeMHo. Tpeba BM3HATK, LIO
iCHylO4i  KnacuuHi  MeToAM Ta 3acobu npaBa BperynoBatu
«BipTYyanbHWIA CBIT» CbOrOfHI He 3[aTHi.

3BepHeMocq [0 NOGYTOBOI MPakTUKW, A8 4Oro Po3rfigsHEMO
[eKiNbKa XXUTTEBUX CUTYaALLIN.

CuTyauis 1. [lesakunit yac TOMy B TENeNpocTopi YKpaiHu, MabyTb
3 NONITUYHMX MipKyBaHb, 6yn0 3a6N0KOBaHO TPAHCAALIKO MEepLIoro
KaHany pociiicbkoro tene6ayeHHs (K No kabesbHOMY TenebayeHH!to,
TaK i B TeneBisiiHOMy eqipi) i3 MOCMNAHHAM Ha PilUeHHS BlaAHUX
CTPYKTYp Ta aprymeHtauieto. He kaxyusm npo Te, WO Takuii
MONITUYHO-NPaBOBUI  KPOK MOPYLUYe KOHCTUTYLiHI npaBa Ta
cBoboAM NIOAMHK, 3auikaBneHi FpPOMafsHU  Main  MOXK/IMBICTb
3a/10BO/IbHATY CBOIO MOTPeby y nepernsgi nepegay i3 3acTocyBaHHAM
iHhopMmauiliHOT TexHonorii 'y BuUrnsgi  3acobiB  CynyTHWrOBOro
Teneb6ayeHHs Yn TOro X IHTepHeTY. BUCHOBOK - 3aKOH He MpaLtoE.

CuTyauis 2. MNpakTuka fisnsHOCTi KOAUWHLOro HauioHansHoro
areHTCTBa C NWUTaHb CycnisibHOT Mopani 3iTKHynacs 3 npo6semoto
NPaBoOBOr0 PeryntoBaHHA PO3MNOBCHOMKEHHS AMTAYOI nopHOrpadii, y
TOMY uucni B IHTepHeTi. Ane 3 YypaxyBaHHAM TEXHOJOri4HOI
cnewumagikvm Nodya0BY Mepexi NpaBoBi MeTOAM Ta 3aco6y BUPILLIEHHS
npobnemu npoTumgii UpoMy, 6e3yMOBHO, HEraTMBHOMY SBWLLY, He
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BUSBUINCS CMPOMOXHI. BWCHOBOK - 3aKOH He Npautoe i He MOXe
npavwtosatu.

Kpim TOro, 3asHauuMmo, WO Y Mepliux ABOX BMMafKax 3aKkoH
NPaKTUYHO NOpYyLUYe MOPa/ibHO-eTUYHI HOPMUW Ta Mpasa NAnMHU. Mu
6a4uMMo, WO BMHMKAKOUYM B HaBeAEHMX BULLE CUTYyauisaxX BigHOCUHK
MK [epXaBOK Ta TrpoOMagAHMHOM He nigaalTbCs NpPaBOBOMY
PEeryntoBaHHI0. TakMM YNHOM, MPaBOBE PEry/OBaHHS iHQopMaLiiHNX
BIIHOCMH y Cthepi BUKOPWUCTAHHA  IH(POPMAUIAHNUX TEXHONOTIiA
MOX/IMBE NMLIe 3a YMOBM po3pobKM, aganTauii 40 YMHHOrO
3aKOHOJABCTBA Ta 3aCTOCYBaHHA 0COOAMBMX MNPABOBUX METOLIB,
OCHOBY SIKMX NOBUHHI CKNagaTh came iHpopMaLliliHi TeXHONOT.

TakuMm 4YMHOM, MOHATTA «BIpTyaNbHICTb» Ta «BipTya/bHa
peafbHICTb» € He TEeOPeTUYHUMU MOJAHHAMK, a MeTadopamu. Y
Noriui WMPOKO BMKOPWUCTOBYHOTHCA MOHATTS «MOX/IMBUIA CBIT» i
«WTYyYHa peanbHICTb», AKI 3 «BIPTYaNbHOK peanbHICTIO» XOAHUM
YVHOM He CMiBBigHOCATLCA. «BipTyanbHy peasibHiCTb»
MCUXONOri3ytoTb abo pobaAaTb NPeaMeToM /OTiKM  MOAANIbHOCTI,
«BIPTYa/IbHICTb» XK€ HaMaralTbCH BWUT/IyMauyyBaTW 3 Mornsgy
aKTya/lbHOCTi. TOMYy 3a3HauyeHi MOHATTS He MatoTb npasa Ha
iCHYBaHHA y MpaBOBIiA Haylji, a BWKOPUCTaHHS LMX TEPMiHIB B
HayKOoBOMY 06iry cfij yCinsiko yHMKaTu.

MpaBoBi  BIAHOCWMHM, WO  BWHWKAOTb Yy  BCECBITHIlA
iH(hopMaL|iiHO-KOTHITMBHIA ~ MepeXi  IHTepHeT, fAKi  MpUIAHATO
Nno3HayaT TaKoX AK «BipTyabHi BiJHOCUHU», € AOCUTb peasibHUMM
Ta MOBWHHI po3rnsgatucs K CKnagoBa 4YacTUHa iH(opMauiiHNX
BifHOCVH. BipTyanbHo-iH(hopMaLiiHi NpPaBOBIAHOCMHN € 06’EKTOM
YCBIJOM/IEHHSI B MEXaX «KOMMETEeHLiT» came iH(popmaLiiiHoro npasa
Ta BifgnNoBigHOI ranysi 3aKOHOAABCTBa.

Bugaetbca  MOX/IMBUM  BM3HAUMTW  MOHATTA  BipTyanbHo-
iHpopMmauiiHNX NpaBOBUX BIAHOCUH SK B3AEMHWUX BiAHOCUH [BOX uu
Ginble oci6 i3 npuBoAy MaitHOBMX 6nar, WO MNOPOA>KYHThCA
06CTaBMHaMW  BWHWUKHEHHSi Ta iCHyBaHHA B  iH(bopMauiiiHo-
TEexXHONOriYHOMY MpPOCTOpi, AK pe3ynbTaT KOMYHikKauii Ta o06MmiHy
JaHUMKU B eNeKTPOHHO-UMGPOBIA  dopmi, L0 BKU3HAYAETbLCA
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HafHallioHanbHUMKU O3HaKaMW Ha 3acajax HpUAUYHOT piBHOCTI Ta
aBTOHOMITBONI X Cyb 'eKTiB.

MpaBoBa Mpupoa iH(opMaLiiiHO-TEXHOMOMIYHOro NPOCTOPY Ta
BIpTya/ibHO-iH(OpMaUiiHUX NpPaBOBMX BIAHOCUH BUAINAE X 3
iCHYIOYOT cucTeMM iHopMaLiiHUX NMPaBOBIAHOCUH B OKpeMy rpyny,
WO BMMarae po3pobkM  cneundiyHMx  MeToAiB  MPaBOBOro

peryntoBaHHs.
LLinpoke BWKOPWUCTAHHA iH(OPMALiHUX TeXHonorii Ta e-
TeNeKOMYHiKaL,if, CKNagHicTb npaBoBOro peryntoBaHHs

NpaBOBIAHOCWH, WO BWHWKAKTL MpU  LBOMY, OOYMOBNIOOTb
Heo6XiAHICTb PO3POOKM Ta BMPOBALXKEHHA B IOPUAUYHY MPaKTUKY,

TaKk 3BaHOr0 TEeXHONOro-npaBoOBOrO0 MeTO4Yy - 3acTOCyBaHHs
cepTundikoBaHOTO feranbHo, B MeXax UMHHOr0 3aKOHOAABCTBa,
creuianizoBaHoro NPOrpaMHoO-TEexXHONOriYHOrO MPOAYKTY

(iHtbopmauiintHoi TexHonorii), 34aTHOro 3abe3neuynTN BUKOHAHHA
coyianbHMX HOPM Ta NpaBOBUX MPUNUCIB Yy Ccdepi peryntoBaHHA
npaBoBMX  BIAHOCWMH, WO BUHWKAKTbL Mig 4ac 3A4iliCHEHHS
iHhopmauinHoT AignbHOCTI, WINAXOM cnelianbHO-TEXHONOTiYHOr0
BMN/IMBY HA MO>K MBI HENPABOMIpHI Aii cy6 'ekTiB.

Kpim Toro, came po3pobka TeopeTUKO-MeTOLONOrIYHMX 3acaf, Ta
BMPOBa)KEHHA  TEXHOJ/IOr0-npaBoBOr0  MeToAy CTaHOBAATbL Ty
BIICYTHIO Ha CbOroAHi YMOBY BW3HAHHA iH(hopMaLiiHOro npaea i
MOro BifHECEHHS [0 Mepeniky ranyseil npaBa 3 eKCTpanonsuielo B
CUCTEMI KOMMEKCHOro iH(opMaLiiiHOro 3aKOHOAABCTBA, B YaCTUHI
060B’A3K0BOT HAABHOCTI CneLiaibHOro MeTogy Ans uiel ranysi npasa.
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Kyniniy 0.0,

K.t0.H., JIOLIEHT, AOLEHT Kaefpn npaBa
iHTEeNeKTya/lbHOT BNacHOCTI Ta
KOpMopaTMBHOIO Npasa
HauioHanbHOro yHiBepcutety
«OfecbKa puanyHa akagemisy»

(M. Opeca, YKpaiHa)

YLK 347.15/18:342.922

MIACTABU HABYTTH CTATYCY ®I3NYHOI
OCOBW MNMYBJTIHYHOI O MNMPABA

Y cTatTi BOCAigKyHTbCA BU3HAYEHHA MOHATTS «(i3nyHa ocoba my6niyHOro
npaBa», HaBOAMTLCA Knacudikalis KpuTepiiB BU3HAHHA 0CO6U NyBMIYHOK 3a TaKUMK
nigcraBamu: yac HabyTTAa cTaTycy (3a 4ac XuTTd abo NOCMepTHO); MiACTaBa OTPUMaHHS
(3a (haKTOM HapOLKEHHS, BHACNILOK BNAaCHUX 3yCWU/b, BUMAAKOBMX 06CTaBWH, y4yacTi y
iCTOPUYHKX NOAIAX Ta/abo 06ifiMaHHA ICTOPMYHO 3HAYYLLIOT mocaaw): BUA npodeciiiHoi
pianbHocTi (NOAiTMYHI disvi Ta nocagosi ocobu; ocobu, AKi HajalTb Ny6niYHI
nocnyru; ocobm, ski BigirpaloTb NEBHY PO/b Y CYCMifIbHOMY XMWTTi BHacNigoK NeBHWX
06CTaBVH abo Nogii).

Kntoyosi cnosa: (isnyHa ocoba, Bifoma ocoba, MigcTaBy BiJOMOCTI, UMBINbHI
npa.a Ta iHTepecu.

Kynuuny O.A. OcHoBaHua npuobpeTeHns cTaTyca (hU3M4eckoro nuua
ny6amyHoro npasa. - CTaTba

B cTatbe nccnegytoTcs onpeaeneHns NOHATUSA «(U3NYECKOe MU0 Ny6ANYHOro
npasa», MPUBOAWUTCA KnacCUPUKaUUA KPUTEPUEB MPU3HAHWA (DU3NYECKOro nuua
ny6AnYHbIM MO TakKUM OCHOBaHUAM: BpeMs MpuUo6peTeHWs (BO BPEMS XXU3HW UAn
MOCMEPTHO); MO OCHOBaHWIO MofyyeHus (No (akTy poXAeHUs, B pesy/brarte
COBCTBEHHbIX YCWU/WNIA, CllyHaliHbIX 06CTOATENLCTB, YYacTUS B UCTOPUYECKUX COBLITUAX
N - 3aHATMA  UCTOPMYECKU  3HAUYMMOM  JO/MKHOCTM);  3aBUCMMO OT  BuAa
npodecCMOHaNbHOWM AeaTenbHOCTM (NONUTUYECKUEe AeATeNn U [OMKHOCTHble NNLQ;
Nvua, NpegocTasnsiowme ny6anyHble YCayr; nuua, rpatLLme onpeLeneHHy ponb B
06LLIeCTBEHHOW XXM3HW B pe3ynbTaTe OnpefeNneHHbIX 06CTOATENLCTB UMK COBLITHI).

lOunouesble cnosa: (M3MYecKoe NULO, W3BECTHOE /INULO, OCHOBaHWA
N3BECTHOCTW, FPaXaHCKIe NpaBa 1 UHTEPECHI.

Kulinich O.O. The Bases o fAcquisition o fthe Status ofa Physical Person of
the Public Law. -Article.

In the article determinations of a concept «a physical person of the public law»
are researched, classification of a criteria of recognition a public person on the
following bases is given: on time of acquisition the status (during lifetime or
posthumously); on die grounds of receipt (on a fact of birth, as a result of own efforts,
accidental circumstances, a participation in historical events and/or filling of a
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historically - significant position); depending on a type of professional activity
(politicians and officials); persons, rendering public services; persons, which play a
definite part in a public life as a result of certain circumstances or events),

Keyn'rds: a physical person, well-known personality, grounds of celebrity, civil
rights and interests.

Mpw 3AiliCHEHHI Ta 3axUCTi MpaB Ta iHTepeciB (Pi3UYHUX OCI6
OfHiet0 3 npobneM, WO BUHWKAE MNpPW MNPaBO3acToOCyBaHHI, €
BU3HAYeHHA cTatycy (isu4Hoi ocobu, 30KpemMa MOX/MBICTb
BM3HAYeHHA 0cobu fK 0cobu npueaTHOro abo ny6niyHOro npasa
Takuii po3nogin isnyHMx ocié 06yMOBMEHO TUM, LLO AesKi HOpPMK
UMBISILHOrO 3aKOHOLABCTBA HE Y MOBHOMY 06CA3i NOLWMPIOKOTLCS Ha
(hisMyHMX ocié ny6niyHoro npasa. 30Kpema, HOpMaMu LUBINLHOMO
3aKOHOAaBcTBa NepeabayeHa OXOPOHa iHTepeciB i3nyHOi ocobu,
300paKeHOi Ha (oTorpaisx Ta B IHWMUX XY[OXHIX TBOpax
(ct. c1. 307-308 LK Ykpainm [1]), ane ctatTeto 307 LK YkpaiHu
PeryniorTLCA TifIbKW BiJHOCUHM, L0 CTOCYHOTHCA NPUBATHOMO XUTTA
Ta He NOB’A3aHi 3 BMKOHAHHAM MO0CagoBMX 060B’A3KIB, TPYAOBOI
LISNbHOCTI, nepebyBaHHAM Yy My6AiYHMX Micuax Ta iH. [lpm
3’ACyBaHHI MOX/IMBOCTI 3acTocyBaHHsA cT. cT. 307, 308 LIK YKpaiHu,
Cy[OM 3BepTacTbCA yBara, 4u 3aiimMaeTbcs 0coba POMaACHKO
BiANbHICTIO, UM Bepe yyacTb Y rpoOMaACbKMX 3axofax, Hanpuknag B
aKuifx NpoTW BNagw, BiACTOKKOUM iHTEPeCK MepeciyHMX rpomajsH,
TOWWO. Y Takux Bunagkax ocoba Hece Ha cobi Tarap ny6aivyHOCTI Ha
MicLeBoMy piBHI [2; 3] 4M Ha fep>XaBHOMY 3a/IeXHO Bif MaclTabiB i
pianbHocTi. BrknageHe 0OyMOBNIOE AOCNIMAKEHHS NifCTaB BU3HAHHSA
0C06M TaKol, WO HaneXmTb 40 Pi3nyHMX ocib ny6aivyHoro npasa.

Okpemi MuTaHHA, MOB’A3aHi 3i 3AIACHEHHAM Ta 3axWUCTOM
LMBINIbHUX NpaB Ta iHTepeciB (hisnyHMX ocib nybniyHoro npasa 6ynu
npegMeToM [JOCNIMKEHHA Takux BueHux, sk H.O. [dasuposa,
AK. Kanvwesa, B.M. MenbHukos, PO. CtethaHuyK Ta iH. Pasom 3
UMM, NPeACTaBNse HAayKOBWIA IHTEPeC BW3HAYeHHS KpuTepiiB Aans
Knacugikayii nigcras BM3HaHHA (isnYHUX OCi6 Bigomumu, TO6TO
(hisnyHMUMK ocobamu ny6nivHOro npasa.

Came TOMY METOH [aHOI CTaTTi € aHani3 MOHATTA «di3nyHa
ocoba ny6nivyHOro npaea» Ta BW3HAYEHHS KPUTEPIiB OTPUMAaHHS
TaKoro crarycy.
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B topuanyHiin JOKTPUHI pi3HMX KpaiH BMKOPUCTOBYHOTb TaKi
TEPMiHW AN NO3HayeHHs1 [Jo6pe BigOMUX y CYCMiNbCTBI /HOAei,
30KpeMa: «BiOMi 0cobu», «0Co6WM, SIKi Hanexarb [0 Cy4acHOTl
icTopii», «ocobw, siKi gocsiraii CycninbHOrO BU3HAHHS», «iCTOPWUYHI
0C006U», «Ny6MiuHI 0C06BU», «MyBNiyHI Aiadi», «nyonivHi Qirypm».
HaranbHOlO CcTafa B HaW 4Yac HeoOXifHICTb 3aKOHOZABYOro
PO3MEXYBaHHS CTaTyCy «MpuBaTHOI» Ta «ny6nivyHoi» ocobu,
OCKiflbKW Ha CbOrogHi BIACYTHE PO3MEXYBaHHA HOPM Cy[0BOro
3aXUCTy YecTi, rigHocTi, AinoBoi penyTauii Ta BifWKOAYBaHHA
MOpaNbHOT LUKOAM NpUBATHUX Ta MNy6nivyHuX ocib [4], amke npaso
(i3nyHOI 0co6M Ha BnacHe 300paXeHHs, SK i MpaBO Ha MpuUBaTHe
XKUTTA, 06MEXeHO Ans (i3NYHMX OCib, AKi € Ny6AiYHMMK (irypamu.
3anpoBagKeHHA crnewianbHOro NpaBoBOro cTaTtycy «(isnyHoi ocobu
ny6niyHoro npaeax», K 3BepTae yeary P.O. CTehaHUyK, Ma€ Cepiio3Hi
iCTOpUYHI KopeHi [5, ¢. 155].

BnacHe noHATTS ny6niyHOT 0cobM uM NoAiGHOro Hemae B
3aKOHOAABCTBI  MOCTPagAHCbKMX KpaiH. Hemae i TeopeTuyHux
JocnimpkeHb abo cyfoBMX NpeuefeHTiB, KOTpi fgasanu 6 nigcrasu
roBOPUTW MNP0 HAABHICTb 0COG/MBOr0 MPaBOBOr0  PerysoBaHHs
BUKOPUCTaHHA 300pakeHb MNybnivyHMx nwogeid. Hanpuknag, vy
Pecny6niui KasaxctaH ny6nivHi NOAM MaloTb Takuid cammini o6csr
MpaB Ha BMacHe 300paXKeHHS, AK i 3BUYalHI nogn. 306paKeHHs
ny6/1ivHMX OCi6 4YacTo MOXYTb OYTU MpefMETOM BUKOPUCTAHHA B
3MI, npoTe MacoBMX 3BepHeHb [0 Cyf4y 3 LbOro MpuBOLY HEMAE.
BTim, y npeci [oBofi 4acTO MOXHa npouynTatu marepianm 3
BUMKOPUCTaHHAM 306paXkeHb BigOMMX Yy KpaiHi ocib, i € nigcraBu
BBaXKaTW, WO Ui 306paxkKeHHsA 34e6inbloro BUKOPUCTOBYHOTLCA 6€3
3roam 306paxxeHmx ocib [6, c. 404].

LLLo6 BM3HAUMTM 3HAYeHHsA aHani3oBaHOro TepMiHy, MOTPiI6HO
3BEpPHYTUCA [0 HAyKOBOI AOKTPWMHM Ta NPaB03acTOCOBHOI MPaKTUKK
oA0  TAyMayeHHsi  TepMiHIB  «BigoMa»,  «3araJbHOBigOMa»,
«ny6/iyHa» ocoba Ta iHWNX OHOPIAHNX 3a 3MICTOM KaTeropiii.

TepMiH «BiOMWIA» TNYMAUMTLCS AK Takui, NMPO SKOrO 3HAIOTh;
SIKOr0 A06pe 3HAKOTb 3 MEBHOr0 GOKYy (CUH.. 3HaoOMWiA, 3HAHWIA,
3arasbHOBIAOMMWIA); IKOr0 3Hae GaraTo itofei, KM KOPUCTYETLCA
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NONYNAPHICTIO, CNaBok (CUH.: 3HAMEHUTWIA, cnaseTHWUiA) [7, c. 127].
MeBHi opieHTUpKM BigoMOCTi oco6u BKasye I".I. Pabeub. 3okpema, npu
aHanisi pi3HOMaHITHMX NO3WLii | pekoMeHauili opraHiB Bnagn, npu
BM3HAYeHHi (akTy BigOMOCTI 0c06M MOTPIGHO BUKOPUCTOBYBATU
iH(hopMaLlito, Lo MICTUTLCA B eHUMKIONedisX, TAYMa4YHUX Ta iHLWNX
CMOBHMKaXx, 30KpeMa i B CNOBHMKaxX iMeH Ta Mpi3BuLy, AOBiAHMKAX,
30KpeMa M iMEHHUX TeneOHHWX AOBIAHWMKAX, Y Mepexi IHTepHeT,
JaHuX Mepenucy, LUMPOKe MPeACTaBeHHs Y NepiogUuYHNX BUAAHHSIX,
pagio- i TenesisiinHKMX nepefgadax. Kpim Uboro, Jokasamu BifJOMOCTi €
3aCHyBaHHS  MYy3€iB, BCTaHOBMEHHA  NaM'ATHWKIB,  BWU3HAHHS
KOHECKO 3acnyr nepep cycnifibCTBOM, HasBHICTb BY/Lb, Ha3BaHUX
Ha YecTb neBHMX ocib. Mpu peecTpauii icHyBana npo6aema OUiHKK
MacliTaby BifOMOCTi 0c0OM (perioHasbHUA, Y Mexax AepXkaBu 4u
nosa ii Mexxamu), ane B UMBINbHOMY 3aKOHOAABCTBI (YKpaiHu, Pocii)
BiZNOBigHa npobnema LWOAO peecTpauii TOPro.efbHOI Mapku 6yna
BUpiLWeHa (BIAOMICTb BU3HAYAETLCA B MeXax KpaiHu) [8, ¢. 114]

Mpu TnymauyeHHi TepMiHYy «BifOMWA» LWWOAO0 MPi3BULL, SAKi
MOXYTb 3asBMATUCA Ha PeecTpauilo K 3HaKW 418 TOBapiB i NOCnyr,
0.0. CynimMOB TakoX 3BepTae yBary npo HEMOXMBICTb BU3HAYEHHS
KpWTepiiB BigoMOCTi. XTO came, SKi Ma€ BiJOMOCTi, UM AAeTbCs NPo
BCE HacCe/leHHs KpaiHW, Yy TiNbKW AOr0 YaCTWUHY, UM MOX/UBO Ll
TepMiH 3acTOCOBYBaTW CTOCOBHO Trpyn ocib, ki 06’egHaHi 3a
TepuTOpiaNbHOK, NPOMECIAHOK UM IHLIOK 03HAKOK, XTO Mae Mpaso
HagaBaTyh OLLIHKY CTYMeHs BigoMoCTi 0cobn? BiH 3BepTae yBary i Ha
Te, WO iCHYE BeNMKa KinbKiCTb 0CiO, 3acCnyry SIKMX 3HalLLIAN CBOE
BiIOOpaXXeHHA B OMiUiliHMX | HeoiliAiHMX [MKepenax, ane Ski
AULIWANCA  HEBIAOMWMU UM 3aBYyTUMM  LUMPOKMMMW  BEPCTBaMM
HaceneHHs. LLlogo npi3suuy aBTOp NPOMOHYE (DYHKLiO BU3HAYEHHS
BifIOMOCTi nMpi3BMULa 0COOM NOKNagaTM Ha LEHTPanbHWA opraH
BMKOHaBYOI Bfagu 3 NuTaHb KynbTypu [9, c. 98-99].

Mpo BigoMiCTb OCI6 3a XWATTA MOXHA CyauTW 3 pPIi3HUX
EHUMKNONeAUYHUX [OBIAHMKIB, YHIKalbHUX BWAAHb, IHTEpPHeT-
[OBiAHWKIB. MNTaHHA TNyMayeHHs KaTeropii «BifoMi 0cobu» L0A0
YKMBUX OCI6 BUPILIYIOTLCA 3i 3HAYHUMK TPYAHOLLAaMK, No3ask He BCi
BiJOMi 0CO6M 3aHeCeHi 0 eHUMKNoNeanYHMX cnoBHukiB [10, c. 58].
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My6niyHMmMmn ocobamu € ocobu, Lo A0OPOBINLHO NPUBEPTalOTb
yBary go cebe, BifjoMi 4 Taki, WO NparHyTb BigOMOCTI B Aepasi,
obnacti, MiCTi uu iHWOMY perioHi abo HacefeHOMY MyHKTI
(npono3suuis nporpamun IKEX ProMeclia). My6niuHi ocobu - ue Bei Ti,
XTO 3a CBOIM CTaHOBMULLEM Y CyCMinbCTBI MepebyBae B LEHTPI
06CTaBuH, SIKi MPVBEPTaOTh 3araibHKiA iHTepec [11, ¢. 13-14].

BigcyTHiCTb YiTKOI NO3MLT 3aKOHOAABLA Y BU3HAYEHHI KaTeropis
«nybniyHa ocoba» CBIAUMTbL MNP0  aKTya/bHICTb PO3POBGNIEHHS
KpuTepiiB (NigctaB) BU3HayeHHS 0COOM Takoi, L0 Mae cTaTyc
ny6niyHoT ocobm.

BpaxoBytoum, WO fesKi 0co6M OTPUMYKOTb BU3HAHHS BIACHUX
TanaHTiB, TO6TO CTatOTb BIAOMWM MiCNs CMepPTi, 3a 4YacoM HabyTTs
cTaTtycy ycix ny6idHMX 0Cib MOXKHa NOAINNTIX Ha Taki rpynu:

- 0c06Wu, AKi HabynM My6NIYHWIA CTATYC 3a Yac XKUTTS;

- 0c06Wu, AKi Habynu Ny6iYHNIA cTaTyCc NOCMEPTHO.

OpaHieto 3 Npo6eM Npu BU3HaYeHHI cTaTycy Nyo6nivyHoi ¢irypu €
npobnema BIACYTHOCTI BW3HAYeHHA B YMHHOMY 3aKOHOAABCTBI
KpuTepiiB BifHECEHHA [0 ny6niyHmMx qiryp (abo 3HaMeHWUTUX,
BUAATHUX, BiJOMUX, iICTOPUYHMX NOCTaTel).

Baxnmeum npu BCTaHOBNEHHI (haKTy BiAOMOCTI (hisvyHOI 0cobu
€ nigcTaBa OTPUMaHHS 0CO6OK Takoro crarycy. 3a niAcTaBoro
OTPUMaHHSA cTaTycy ny6aiyHOi 0cobM po3Pi3HAOTL OCiB, SKi Habynu
TaKuii cTaTyc:

- 3a (haKTOM HapomKeHHs [12; 13] - nybnivyHMMM ocobamm € 4iTu
BUAATHUX 0cCi6, fAKi npuBepTaldTb [0 cebe yBary (akTtom
cnopigHeHocTi 3 Bigomumu ocobamu. [lpaBo doTorpadyBaHHs
HOBOHAPOKEHUX AiTel BifOMUX 0Ci6, NOAINA 3 TX XUTTH OLIHIOETLCA
3HAYHUMK CyMaMK, IO TMOSICHIOETbCA  3BMYAAHOK  LIiKABICTHO
nepeciyHnx ocib Ao «3ipKoBUX» AiTel;

- BHACMNifoK BNacHUX 3ycwib - 0CcO6U HabyBatoTb MOMYNAPHOCTI
BHACNiAOK TX TBOPUMX 3YCW/b, OCOOBUCTMX [JOCATHEHb, MpPOgeciiiHol
LISNbHOCTI Yy pi3HUX cepax [iANbHOCTI, TakKMX AK MUCTELTBO,
My3UKa, Apama i cnopT. AK 3BepTaloTb yBary y HaykoBiii niTepaTypi,
ycunna B NobyfoBi  3HAMEHUTOCTI  MEepPCoHW  SIBNSE  CO6OI0
iHTeNeKTyanbHe, emoliliHe i (i3MYyHe HaBaHTAXKEHHs, $SKi €
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NOESHAHHAM  TanaHTy, 3ycunib, iHTenekty  [13], eHeprii i
BMHaxiANMBOCTI, 3AaTHOCTI, Baadi abo 1X KombGiHauii [14], a6o
iHWUMWX cnoBaMy MPOCTe  BUPaXKeHHs iHAMBIAyanbHOT  Benwudi,
pe3ynbTaT MapKeTUHIY Ta 3B'A3KiB 3 rpoMagcbkicTio [15];

- BHAaCNifoK BWMMAaAKoBMX O6CTaBMH - 0cC06a MOXe HabyTu
nyo6nivyHMin cTaTyc BHACNILOK BWUNALKOBOCTEN, 30KpeMa, ii yyacTi y
pATYBaHHI Nogeli NpU HaA3BMYaliHMX 06CTaBMHaX, 3arnbeni npu
CyCMiNbHO-3HAUMMMUX MNoAisiX (MOBCTaHHI, PeBOMOLT, BOMOBUX [isiX
TOLLO), PATYBaHHA NpU Haj3BMYaliHUX 06CTaBMHAX (KaTacTpodi
niTaka, 3eMaeTpycy i T.n.).

- BHAc/ifoK y4yacTi (i3nyHoi 0cobm y iCTOPUUHNX NoAisax Ta/abo
06iiMaHHs iCTOPUYHO-3HAYYLLOI nocafu - abCoMOTHI Ta BigHOCHI
iCTOpMYHI nocTati. TepMiH, AKWMIA 04HUM 3 MepLunx 6yB 3aKpinnieHui
Yy UAHHOMY 3aKOHOZABCTBI Ta HOPUANYHIN JOKTPUHI - Lie «iCTOpUYHA
noctaTb» (260 «0COOM, LU0 HanexaTb [0 CyyacHoi icTopii» [16,
c. 267-268, 17, c. 394]). HimelbKa cyaoBa npakTuka AOCUTb AOBrO
posBMBana TeMy «iCTOPUYHOI 0OCOBMCTOCTI». Y  pesynbTari
JocnipkeHb Oynu BugineHi abconoTHa Ta BiAHOCHA ICTOPWYHI
ocobumcTocTi. ABCONOTHA iICTOPMYHA 0COBUCTICTb - Lie 0COBMUCTICTD,
fIKa Yepes BMaCHWUIA CTaTyC Ta 3HAYEHHS LUMPOKO Bigoma, TOMY cama
BMacHe € npeameToMm icTopil. 306paxeHHs abCONKOTHOI iICTOPUYHOI
0COOWCTOCTI  HiMeUbKe nNpaBO [A03BO/SE BUKOPWUCTOBYBATM  LUE
BifbHiLWE, 3 ornagy Ha il 3Ha4YeHHs Ans CcycninbCcTBa. Ta HaBiTb
abCo/l0THa iCTOPUYHA OCOBUCTICTL Mae MPaBO Ha HeAO0TOPKAHHICTb
NPUBAaTHOrO >XWTTA. BigHOCHA icTOpMYHa 0COGUCTICTL -  Le
0COBMCTICTb, iKa B pe3ynbTaTi iCTOPUYHOT NoAiT npuBepHyna Ao cebe
yBary. BigHOCHY iCTOpPMYHY OCOOGUCTICTbL MOXHa 306paxkatn 6e3 ii
3roau y 3B’s3Ky 3 TOHO iCTOPUYHOIO MOAIELD, SiKa NPUBEPHYNa 40 Takol
0cob6u 3aranbHy yeary [18].

3anexHo Big Bugy npodeciinHoi AisnbHOCTI 0CO6M  TaKoX
MOXYTb HabyBaTu cTaTyc o0cobu nybniyHoro npaea BHaCNifoOK
06iiMaHHA NeBHOT Nocaau.

MoniTMuHi  aisui  Ta nocagoBi o0cobu (mepwa Kateropis
ny6nivyHMX ocib), Wwo o6iiMaroTb NyO6AIYHI Mocagn UM 34iACHIOKTb
ny6niyHy Bnagy Ha MicLUeBOMY, perioHaslbHOMY, HalioHanbHOMY abo
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MiXKHapoZHOMY piBHAX. Taki ocobu, 3a3Buyaid, i3 BNACHOT iHiLiaTuBY
MayTb Ha Taki BMCOKI i BMAMBOBI Nocaan, AOTPUMYHOTbCA aKTUBHOT
rpomagcekoi nosuuii Ta npuBepTatoTb JO cebe yBary CycninbCcTBa.
BTpyyaHHs B IXHE 0C0OBUCTE >KUTTA Mae BWUMpPaBLOBYBaTUCS
cycnifibHUM iHTepecoM abo OyTWM MUTaHHAM 3aranbHOI 3HaYyLOCTI.
[o Takux oci6, Ak 3a3Hayae H.O. [daBuaoBa, TpPaauLiitHO BigHOCATb
ronoBy fepXaBu, YNeHIB NapnaMeHTy il ypagy, iHWKUX NpeLcTaBHUKIB
[lep>kaBHOT BNaam Ta opraHiB MicLLeBOro caMoBpsigyBaHHS, NONITKKIB)
[19, c. 549].

BukopucTaHHa oTorpagiyHmMx TBOPIB i3 300PaXKEHHAM TaKuX
KaTeropihn oci6 Moxe OyTM 3abOpoOHeHa Ha CrewiafbHOMY
3aKoHOAaBYOMY piBHI. Hanpuknag, Ykasom [pe3ugeHTa YKpaiHu
Ne910/2010 «[Mpo HeAoONyLIEHHS MOPYLUeHb 3akOHY Mig u4ac
nepeABM6OPHOI ariTauii» BCTAHOBMEHO, WO PO3MILLEHHS CoLia/ibHOI
peknamy 3 BUKOPUCTaHHAM iMeHi Ta 306paxeHHs [pe3njeHTa
YKpaiHn 34iACHIOETbCA TiNbKU 3 oro 3rogn. TakoX HOPMaTUBHUM
aKTOM nepeabayvaeTbCs 3a60pOHa BUKOPUCTAHHSA iIMEHI Ta 306paXKeHHs
Mpe3ngeHTa YkpaiHu 4na nposefeHHA nepeaBnbopHoi aritauii [20].
OTXe, B YKasi BM3HayeHO 06pa3 SIK 06’ekT, 3aOOPOHEHWI AN
cnevianbHOro BUKOPUCTaHHS B COLia/bHii peknami.

[Lpyry kateropito ny6aivuHNX 0ci6 MOXHa BUOKPEMMUTY Ha OCHOBI
MOMOXeHb NM. «r» M. 2 4. 1cT. 2 3aKOoHy YKpaiHu «[1po 3acagu
3anobiraHHsa Ta NPoTUAIT KOpynuii», cepea AKNX BUAINAIOTL 0Cib, AKi
He € fepXXaBHWMMK CNy>60BLUAMKM, MOCaL0BMMK 0CO6aMK MICLLEBOrO
camoBpAfyBaHHS, ane HafgaloTb Ny6aiyHi nocnyru (ayauTopw,
HOTapiycu, eKkcrnepTu, OUiHIOBadi, apbiTpaXkHi Kepytoui, He3anexHi
nocepesHUKM abo 4neHuW TPyLJoOBOro apbiTpaxy Mif 4vac posrnagy
KOMEKTUBHMX TPYAOBMX CMOpiB, TPETEACbKi cyadi, a TakoX Yy
BCTaHOB/IEHMX 3aKOHOM BMMagKax iHwi ocobu) [21].

TpeTa KaTeropisi oci6 TakoX CBiAOMO mpuBepTae 4O cebe yBary
MepeciyHMX rpomagsiH - LUe 0cobu, sKi He 006iliMaloTb 3a3HaueHi
paHille nocagu, ane BifirpaloTs NeBHY Pofb Y CyCNifibHOMY XUTTI (Y
ranysi nNoniTMKKY, eKOHOMIKW, MUCTELTBa, B coLiafbHii cdepi, cropTi
yn B OYAb-SKii iHLWIN ranysi) Ta € NONYNSPHUMK A BiJOMUMNK Cepef
MeBHUX BEPCTB HacefeHHs BHACMifOK NeBHWX 06CTaBWH abo nogii
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(yyacTb y peaniTi-lWloy, OTPUMaHHA MEepemMoru y CrnopTUBHUX Ta
IHLWMX 3MaraHHsaX, CBITCbKOMY >KUTTiI Towo). Cepefd Takux OcCib
MOXHa 3rafati BijoMux 6i3HeCMeHiB, CMOPTCMEHIB, NpeiCTaBHUKIB
Woy-6i3Hecy Ta iH. TXHA [AymKa MOXe BNAMBAaTU Ha MO3WLi0
MPUXUILHUKIB», TXHI AiT MOXYTb He MaTW 3arajbHOi 3HauyyLWocCTi B
MONITUYHIl cepi, ane A0 HUX € MEBHWIA CyCMiNIbHUIA iHTepec 3 6OKy
CyCninbCTBa UM MEBHOI rpynu oci6. [eski aBTOpM Ha3MBalOTb L0
KaTeropito Ksasiny6niuHumm ocobamm [19, c. 549], abcontoTHUMU
rpoMaAcbKnmMu gisvamun [22, c. 41].

3 NpuBOAY CNiBBIAHOLLEHHA KaTeropiii «iCTopuMyHi nmocTaTi» Ta
«My6niyHi irypu», NOTPiGHO 3BEpHYTW YyBary, WO BCi iCTOPUYHI
noctati € nyb6nivyHMMKM irypamun, ane He BCi Kateropii ny6aiyHMX
iryp € iCTOpMYHMMM nocTaTAMKW Ta QirypywoTb B iCTOPUYHO-
3HaYYyLLMX NOAIAX abo 3anMLWaroTbCa B iCTOPIT Aep)KaBK, CycninbCTBa.
Hanpuknag, go gpyroi karteropii oci6, 30kpema cepej CyAAiBCbKOro
Kopnycy YKpaiHu, B icTOpil nuwarThCA Ti, XTO NPWiAMae Ofio3Hi
piweHHs, a oT 6inbWwicTb 0Ci6, fAKi HagatoTb Ny6AiyHi nocnyru, B
iCTOpIT He 3a/MLLIat0ThCA.

MpeactaBnse iHTepec Knacudikauia ny6niyHux oci6 3a
CTyneHeM BiOMOCTI.

Mo-nepLie, ictopuyHa ocoba (OCOBUCTICTb) - LE HanBULLMIA
CTYNiHb BigOMOCTI ®i3nyHMX oci6. BigmiTHa puca abCcoNOTHOI
iCTOpUYHOI 0co6UCTOCTI - Y Ti BNMBI Ha 3Ha4YHe Koo ocib, Ha nogii
3Ha4YHOro MacwTtaby; cratyc (mocaja 4uM KepiBHa [iSbHICTD),
nparHeHHs 6yTu BigOMOIO, akTUBHI TpmBani il CycniNbHO 3HaYyLW0ro
XapakTepy. BigHocHa icTopmMyHa 0COBUCTICTbL CTaE BiJOMOO Y 3B’A3KY
3 MEBHUMU ICTOPUUYHUMU MOAIAMM, BXIMBUMU N1 Hapody, KpaiHW.
BapTo 3ayBaXuTW, WO Nig iCTOPUUYHMMMK NOAISMU  NPaBU/bHO
po3ymiT nogii, wo Bigbynucs B icTopii KpaiHW, CcycninbCTBa.
Bupaetbes, WO Nogji, KOTpi cTanu icTOPUYHUMIK B MEBHOT NHOAVHMN YK
rpynu niofeid, ane He B MacluTabax KpaiHu, TaKMMU BBaXaTW LOCUTb
CYMHIBHO.

Mo-apyre, oKpiM iCTOPUYHKUX OCOBMCTOCTEN, NOTPIGHO BULINUTK
e oAHy rpyny oci6 3 MeHWMM cTyneHeM Ny6nivyHOCTI - «BiHOCHO
ny6nivyHi ocobu». BigHOCHO ny6iyuHi 0cO6KM nNpuBepTalnTh 40 cebe
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yBary Hes3aneXHo Bif BNacHOT BOMi, HaNpuKnag y pesynbTaTi SKOiCb
HecnogisaHoi  moaii  (keptBa ATI, noTepninuiAi  yHacnigok
KatacTpogu) [19, c. 549]. [eski aBTOpM L0 KaTeropito 3ragytoTb K
«iHWi» (BigMoBijayi y KpUMiHaNbHUX CYAOBWUX MpoLecax, fKi
BUK/IMKANW iHTEPEC Yy rPoMafcbKOCTi TiNbKM 4yepe3 iXHiii 3B’A30K 3
AKOKCb nogiet) [22, c. 41]. CTOCOBHO TakuMx OCi6 [OMYCKAETLCS
e noBifoMeHHs iHopMaLiil Woao o6CTaBuMH, Yepe3 AKi ocoba
cTana ny6nivHoto [23, c. 14-15].

Mo-TpeTe, 0cobu, noB’a3aHi 3 My6AIYHUMU POAUHHMMMK abo
OpY>XHIMK 3B’A3KaMu. [l0 Liel kaTeropii Hanexarts poaudi nyo6aivHmX
thiryp abo ocobu, HabnvkeHi fo ny6nivyHMx diryp. Tak, pogwnui,
YneHu cim’T 3a3Hal0Tb MEBHUX HE3PYYHOCTel Yepe3 Hab/KEHICTb [0
BigoMOi ocobu. Yacto came 4yepe3 iH(opMaLito Npo yneHiB cim’i
[li3HAIOTbCS MPO CNpaBXHiin 06pa3 XXUTTA 0cobu (CimMeiHi Tpaguuir,
MOpanbHi LiHHOCTI, MaTepianbHWA CTaH), a He Te, L0 3aAeKnapoBaHO
YK MPOroIoLLEHO Y MepeaBmMbopUnx nporpamax, iHTepB’to.

Omxe, HaBegeHi Knacudikauii  [03BONAOTb  YCECTOPOHHLO
oxapaKTepu3yBaTu cTaTyc ny6niuHoi ocobu Ta yac Ta nigcraBu noro
HabyTTS.

Y3ara/lbHeHHA HayKOBOI AOKTPUHW Aa€ MOX/MBICTb BM3HAUUTU
Taki pucu (03Hakmn) ocobu, ika Mae cTatyc nyonivuHoi ocobu:

- Mo-nepLue, BNMB 0CO6U HA MUHYNE, CbOrOAEHHS Y MainbyTHe
LUMpoKoro konaocié [24, c. 1, 11-12];

- no-fpyre, CyCnifibHWA iHTepec L0 XXWUTTSH Ta BYUMHKIB TakKol
0co6u B NEBHWIA Nepiof y 383Ky 3 Ti AgianbHicTio [24, ¢. 1 11-12];

- MO-TPeTE, BMi3HaHHA MepeciuyHNMKU ocobamu iMeH ny6aiYHKX
0Ci6 BHacNifoK BNAMBY Ha MOAITUYHE, FPOMALCLHKE, EKOHOMIYHe Ta
KY/NbTYPHE XWUTTS B CycninbCTBi [23, €. 13-14].

Y HayKoBili niTepaTypi 3BepTacTbCA YyBara, L0 YMOBaMu
NPaBOMIpHOCTI  BiIbHOTO BUKOPWUCTaHHA 300paXKeHHs  My6aiuHOI
0co6m (06MeXxeHHs NpaBa Ha 306paXkKeHHs Ny6iYHOT thirypu) € Taki:

- 300paXeHHs OTPUMaHO, TUPAKOBAHO UM OMy6/iKOBAHO Y
3B’A3KY 3 BWKOHaHHSIM 0c060t0  ny6nivyHMx  dyHKUiA  abo
NPOECIMHMX PYHKLIA, L0 MaOTb My6NiYHe 3HAYEHHS,

- OTPMMAHO B MicLi, BIAKpUTOMY Ans BiABigyBaHHS [25].
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BuknageHe cBiguUMTb NpPO  AOUINbHICTL  3aKPinieHHs
MpaB03aCcTOCOBHIl MpaKTWLi NOHATTS «di3nyHa ocoba My6AiYyHOro
npaea» Ta BU3HAHHSA 0COGAMBOro cTaTycy ny6nivyHoil (isuyHoi ocobu
y BIgHOCMHAX i3 3aXMCTy YecTi Ta rigHOCTi, AinoBoi penyTauii,
CTBOPEHHS Ta/abo BUKOPUCTaHHA i 306paXkeHHA TOLo. HesBaxaroun
Ha nNybnivyHuiA cTaTyc Ta MigBMLLEHY LiKaBiCTb [0 Takoi 0cobu, npu
Oyab-sKiin thikcauii Ta BUKOPUCTaHHI 306paXKeHHS 0C06M HeobXifHO
JOTpUMyBaTMUCS Ti 0COOMCTUX HEMAMHOBMX MpaB Ta MOBaXaTu
HeAOTOPKaHICTb NPMBATHOIO XWUTTA. [py BUpilWeHHI cnopiB npo
NOpyLUEHHA MpaB (hi3M4HOI 0CO6U BaX/IMBO BPaxoByBaTU KpuTepii
BU3HAYeHHSA 0Co6M AK i3nyHOT 0cobm Ny6AiYHOro npasa.
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KAACNYHI @OPMUN MNTHOT NOAITUKW:
SMICT TAICTOPIA ®OPMYBAHHHA

B cTarTi po3rnagaeTsca icTopis Ta nepiogmsavia hopMyBaHHA KNacu4HMUX (hopm
MWTHOT  MONITUKW.  XapaKTepu3ylTbCsd Taki  (QOpMM  MWUTHOI  NOMITUKKM, §K
MEpPKaHTW/i3M, MPOTEKLiOHI3M Ta BiflbHa TOPriBAs. 3LINCHIOETbCA aHani3 3MicTy
KOXHOT 3 (hOpM MUTHOT MONITUKM Y Yac Ti BAHNKHEHHS Ta 0COBMBOCTel TapuHMX Ta
HeTapugHMX 3acobiB ix peanizayii

Knto4osi cfoBa: MUTHa MONITUKA, TOProsesibHa MOAITUKA, MepKaHTWUMI3M,
NPOTEKL,iOHI3M, BislbHa TOPriBAs, HeTapugHa 6ap’epw, TapudHi 6ap’epn, MUTO.

Kopmunu B.A. Knaccuueckune hopMbl TaMO>KEHHON NOMNMALLKKN: cofep KaHue
1 ncTopua hopMmposaHus - CTaTbs.

B crarbe paccmarpuBaeTcsi MUCTOpUA W Nepuoamsauus  (hopMMpoBaHKUA
Knaccuyeckux opM TaMOXEHHON MOMMTUKU. XapaKTepusyroTcs Takue (opMbl
TaMOXXEHHOW NONNTUKM, KaK MepKaHTWIN3M, NPOTeKLMOHN3M 1 CBOBOAHAA TOProB/s.
MpBeféH aHanM3 coAepXKaHna KaxAoi 13 (opM TaMOXEHHOW MOMMTUKN BO BpeMms ee
BO3HWUKHOBEHMSA 1 0COGEHHOCTEN TaputHbIX U HETapU(HBIX CPEACTB ee peann3aLum.

Kntouesble c/ioBa: TaMOXKeHHas NONNUTHKaA, TOProBas MoaMTuKa, MepKaHTUIN3M,
NPOTEKLMOHM3M, CBOOOAHAS TOProBAs, HeTapugHble Gapbepbl, TapuUpHble Gapbepsbl,
TaMOXKEHHas NOLL/NHA.

Kormych B.A. The Classical Forms of Customs Policy: the Essence ami the
History of Formation. - Article.

This present provides the review of the history and periods of the classical forms
of customs policy formation. The characteristic is given for such fonns of customs
policy as mercantilism, protectionism and free trade. Besides the analyzes of the
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content of each form of customs policy at the time of its occurrence is made and the
characteristics tariffand non-tariff barriers of its implementation are provided.

Keywords: customs policy, trade pohcy, mercantilism, protectionism, free trade,
non-tariffbarriers, tariffbarriers, customs duties.

[ns  XapakTepuCTUKW  CKNafoBOI  AepXXaBHOI  eKOHOMIYHOT
MONITUKKN, $IKOK BM3HAYaETLCA 3MICT AiSNbHOCTI [AepXKaBu LL0A0
perynioBaHHs ~ MWUTHWX  BIAHOCMH  BCepeguHi  KpaiHu  Ta
CNiBPOGITHALTBA 3 MWUTHUX MWUTaHb 3 [HWWUMKW [AepXKaBamu,
YKpaiHCbKe MWUTHe 3aKOHOAAaBCTBO BUKOPUCTOBYE TEPMIH «Aep>KaBHa
MUTHa NoniTuka», SKa 3rigHo 3i cT. 5 MUTHOro Kogekcy Ykpainu [1]
npeacTaBnse cobo cUCTeMY MPUHLMNIB Ta HanpsamiB Ais/bHOCTI
[epXaBun y chepi 3aX1CTy MUTHUX iHTepeciB Ta 3a6e3nevyeHHs MUTHOI
6e3nekn YKpaiHW, perynioBaHHA 30BHIWHbLOI TOPriBAi, 3axucTy
BHYTPILLUHLOTO PUHKY, PO3BUTKY €KOHOMIKM YKpaiHu Ta Ti iHTerpauii
[0 CBITOBOI €KOHOMikW. Cnig 3a3HauMTW, WO Ue TEPMiH He €
rapMOHI30BaHUM Ta BUKOPWUCTOBYETLCH, KPiM YKpaiHW, B [OCUTb
He3Hau4Hii KinbKOCTi KpaiH, 30kpemMa y Monbui, kpaiHax CHJ, Toulo.
AHanoraMmy TepMmiHy «MUTHa MOMITUKa» AOCUTb YacTO BWUCTYNakOTb
Taki MOHATTA, $K «30BHILWHLOTOProBe/bHa MOAITMKE», «MWUTHA
CTpaTerisa», «TapugHa noniThKa» Towo.

MuTaHHS  MWUTHOT MOAITMKM 4acTO CTaBanM  MNpPeaMEeTOM
JOCNiMKeHb BITYN3HAHMX (haxiBLiB B raslysi MUTHOrO npasa, 30Kpema
Takux, sk €.B. OogiH, C.B. Kisanos, B.A. HacTiok, B.M. HaymeHko,
M.B. Mawko, AB. MpuiimayeHko Towo. Pa3om 3 TUM, ik NpaBuo, y
GiNbLIOCTI JOCNIMKEHb aKLEHT poBUTLCA Ha MexaHi3mi (hopMyBaHHSA
Ta peanisayii MATHOI NONITUKKN [2], B TO >Ke 4yac AesKi iCTOPUYHI
acrnekT BWHWUKHEHHA TUX abo iHWKUX (opM MUTHOI NONITUKK
3/IMLLAI0THLCA M03a YBarok. Y 3B'A3KY i3 UMM, METOK AaHOl CTaTTi €
iCTOpUYHWIA  aHani3 nepeaymMoB  (JOPMYBaHHA KNaCUYHUX  hopm
MUTHOT MOMITUKN AepXXaB Ta 0co6AMBOCTI 3acob6iB X peanizauii y
BiAMOBiAHWIA Nepiog.

Mepwoto  ¢opmMOO  MMTHOT  MONITWKK,  SiIKA  LUMPOKO
3aCTOCOBYBa/slacsi €BpONeicbKMMK KpaiHamn y nepiog 3 XVI no
XVIll ct.  6yna noniTuka MepkaHTuaismy. Ii  MONYNspHICTb
MOB'A3YOTb 3 IMEHaMMW aHrAiicbKoro ekoHomicta Tomaca MyHa
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(Thomas Mun) Ta hpaHuy3bKoro ypagosus XaH-batucta Konbbepa
(Jean-Baptiste Colbert). 3a npi3BMLLIEM OCTAHHbOrO [aHWA TWM
TOProBe/bHOT NOMITUKM MEBHUIA YaC HOCUB Ha3BY «r0ONbOEpeniam», a
caMa HasBa «MepKaHTWi3M» 6yna 3anpornoHOBaHa fMLIe B KiHLUi
XVIII CT. BigOMUM aHT NiRCbKMM eKOHOMICTOM Agamom CMITOM.

ToproBenbHa MOJMITUKA €BPOMEACHKMX AepXXaB 3a 4acis
MepKaHTUNi3My 6a3yBanacs Ha BOX OCHOBHUX MOOXEHHAX:

1) ocHOBY HauioHa/lbHOro 6GaraTcTBa CKMagatdTb MOHETapHi
MeTanu - 30/10TO, CPi610 TOWO. TaknuM YNHOM, 3aBAaHHAM AepPXKaBu €
MaKCUMa/lbHe HaKOMWUeHHS 30/10Ta SIK B AepXKaBHiil cKapbHUL, TaK i
B3arani Ha TepuTopii gepxasn. Lle 3abesnevyeTbca abo 3a paxyHOK
BMAOOYTKY MOHETapHUX MeTaniB, abo 3a paxyHOK 30BHilLHbOI
TOpriBni;

2) HaKOMWYeHHs 30/10Ta B [ep>KaBi MOX/IMBO /MLIe 3a YMOBU
MO3UTMBHOIO 30BHILLIHLOTOPrOBE/IbHOrO 6anaHcy. TakuM YUHOM,
JepxaBa MOBMHHA BXUBATW 3axofiB Ans 3abe3nevyeHHs 6inbLUmX
06CAriB eKCrnopTy Ta MeHLMX 06CAriB IMNOPTY.

BupilleHHa Takmx 3aBfjaHb 3abe3rneqyBaniocs HU3KOK 3axofiB
MWUTHOrO perystoBaHHs, B NepLuy yepry, LWAAXOM NifiBULLEHHS CTaBOK
MUTHUX Tapudie. 3 cepeamHn XVII CT. B NpakTUKy MUTHOIO
perysnoBaHHs €BPOMENCHKNX KpaiH BXOAATb «TaputHi BiiHW», TO6TO
BUKOPUCTAHHA MeXaHi3My 306i/blUeHHS TapuiB SK iHCTPYMEHTY
NPOCYBaHHSA HaLiOHaNbHWX IHTePeCiB Y 30BHILLHI TOpriBni. 30Kpema,
Yy MWUTHUX Tapudax NoYMHalTb BUKOPUCTOBYBATUCA «3a00POHHI»
CTaBKM MMWT, TOBTO CTaBKW, PO3MIp AKUX (aKTUYHO pobuB
€KOHOMIYHO HefloLi/IbHUM BBE3eHHS NEBHOrO ToBapy. AK NpaBuso, Le
CTOCYyBasiocs TOBapiB, WO 6ynM OCHOBHMMM BUAAMWN EKCNOPTY IHLINX
JepxaB. Hanpuknag, MutHuiz Tapud) ®paHuii 1667 p. 3anpoBaavB
nigBuLLEHI Y ABa i 6inblue pasn CTaBKM MUT Ha iMMOPT TEKCTU/bHOI
npoaykuii, cnpamoBaHi npoTu AHrAil, go Akux y 1670 p. goganucs
aHasioriyHi 3abOPOHHI CTaBKM MWT LWOAO LYKPY, CNPsSIMOBaHi NpoTu
HigepnaHgis. Bignosigato HigepnaHgis 6yno nigBULEHHA MWT Ha
(hpaHLy3bKi BMHa Ta 6peHgi y 1671 p. [3, p. 38 - 39]. AHrnis X B
CBO Yepry y 1676 p. B3arani BCTaHOBW/IA 3a00POHY Ha IMNOPT BUHa,
6peHi Ta pagy iHWKX ToBapiB 3 PpaHLUil, AK TaKuX, WO BUCHAXYHOTb
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KasHy KoponiscTBa. LLlonpaBga yepes pik 3ab6opoHa 6yna 3aMiHeHa Ha
nigsuileHi muta [4, p. 31].

BaxnmBo  TeHAeHUiel0 cTano  3abe3neyvyeHHs  MUTHUMM
3acobammn nepeBaXkaHHA y eKCMopTi MPOMMCAOBOI MpoAykKuii, a y
iIMMOPTi - CUPOBMHM AN MPOMMUCNOBOCTI, L0 TaKOX BBaXXasnocs
3anopyKor NO3UTUBHOIO 30BHILLUHLOTOPrOBE/ILHOrO GaaHcy. BuBisHi
MWUTa Ha NPOMMCIOBI TOBapW 3MEHLLYBa/IMCA, a Ha HeobXigHy Ans ix
BUFOTOBNEHHA CUPOBMHY - 36inbllyBasnca. B Toi ke uvac 3
iMNOPTHUMWU MUTaMK BifOyBaBCcA 3BOPOTHIW npouec - 36iNbLUeHHS
o0 roToBOI MPOAYKUIT Ta 3MEHLIEHHS LOAO CUPOBUHM ANA
BMpoOHULTBA. Hanpuknag, y LUBseuii, nounHaroum 3 1660-x pp.,
BUMBI3HI MWTa Ha Midb Ta NaTyHb 6yNM 3HAYHO MEHLUMMU, HXK BMBI3HI
MUTa Ha HeobpobneHWin meTan, AHrnis y 1668 p. 3anposaguna
3a60pOHM Ha eKCnopT Heo6pobNeHOT BOBHM Ta LWKip Towwo [3, p. 39].

HapelwTi, LWe ogHWMM HanpsaMoM peanisauii MUTHOT NOAITUKK
YyaciB MepKaHTWNI3My € MOHoMoni3auis TOpriBai MiX KpaiHamu-
MeTPOMnoMisMK Ta KONOHIaIbHUMW BONMOAIHHAMM, AKi pO3rnsganncs sk
PVHOK A9 eKCNOPTY Ta [Kepeno nocravaHHs cUpoBuHK. Mpuknagom
TaKMX 3axofiB € aHrniicbki HagirauiiHi aktu KiHus XVII cT. Tak,
HasirauiliHnin akT 1651 p. (Bigomuii TakoX fK HagirauiiiHuii akT
KpomBens) ~ MIiCTMB  TpM  K/MOYOBUX  MONIOXKEHHS,  AKUMU
nepeg6avanocs, LO:

- TOBapu MOXOMKeHHAM 3 A3ii, Adpukn abo AMEpUKMN MOrIun
BBO3UTUCA A0 CnofyyeHOro KOPOMiBCTBA Ta MNiAKOHTPONbHUX
TEPUTOPIli BUK/TIOYHO Ha BPUTAHCLKMX Cyaax (CyAax, BMACHMKMN SIKUX,
KaniTaH Ta 6ifbLWicTb KOMaHAW 6ynn 6pUTaHCLKUMI MigaaHUMN);

- TOBapy MOXOMXEHHAM 3 €BPOMNENCbKUX KpaiH MOr/in BBO3UTUCA
Ha 6puTaHCbKMX cyfdax abo Ha cyfax, Lo Hanexartb nigaaHuMm KpaiHu
MOXOLKEHHS TOBapIB;

- BCi iHO3eMHi TOBapuM MOrMIM  TpaHCnopTyBaTUcA [0
Cnony4yeHOro KoponiBcTea Ta MiAKOHTPOMbHMX TEPUTOPI BUKITHOYHO
3 TEPUTOPI KpaiH NOXOMKEHHS.

MopyLleHHs BIAMNOBIAHUX MNpaBWMN Kapanocs KOoHQickauielo sk
TOBapIiB, TakK i CyfeH, Lo ix nepeBo3unu [5, p. 537 - 541]. HacTynHwii
HasirauiliHnii akT 1660 p. gofaBaB nepesnik BUCOKONIKBIAHNX TOBapiB
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Toro u4acy (3okpema (pap6 Ta TIOTIOHY), $Ki 3abopoHsnocs
TpaHCNOPTYBaTU ANA NPOAaXKY iHaKLe, HXK Ha BpUTaHCLKMX Ccyfax Ta
i3 3axogoM Yy noptu CronyyeHoro koponiectea. Kpim TOrO,
BMMaranocs, wo6 BCi cydga, WO WAyTb A0 AMEPUKKW, Cheplly
3ynuHAnuca  y  OpuTaHCbKUX nopTax [And ornggy Ta  cnnatu
[ofaTKoBMX  MMT.  BignosigHi npaBwna niaTBepaKyBasucs Ta
PO3LIMpPIOBaNINCA Y HACTYMHUX akTax 1662, 1663, 1670 ta 1673 p.p.
[6, p. 315].

AJle NoniTMKa MepKaHTUAI3MYy BUABUNA | 3HaYHI Bagu. 30Kpema,
HamaraHHs  3a6e3neyeHHs MO3UTMBHOrO  MaTikHoOro  6anaHcy
HEOAMIHHO BeN0 [0 3POCTaHHA LUiH Ha BHYTPIWHLOMY PUHKY.
TaputHi  BiiHM Ta YTUCKM KOMOHI obepTaincs MifBULLEHHSM
Hanpyrn y MikHapogHuX BigHocuHax. Cnig 3asHauuTi, WO came
HernomipHe 0nofaTKyBaHHs BBE3EHHS TOBapiB Jilo]
NiBHIYHOAMEPUKAHCbKMX  KOJIOHIA Ta TOProBenbHi  OOMEXEHHS
MOHOMO/ILHOI0 XapakTepy Oynn ogHuUM i3 (hakTopiB, L0 NPUCKOPWUN
npoLec MporonoweHHa HesanexHocTi CIJTA. Pasom 3 Tum,
MepPKaHTWU/I3M CNpaBe/IMBO BBAXKAETLCA OAHIED i3 POPM ICHYHOYOT i
[l0 CbOrOAHI MOMITUKN NPOTEKLIOHI3MY.

B 3arasbHOMYy BWINsiAI noniTuka NpOTeKUioHi3My Monsdrae y
3aXMCTi HawioHafbHOT NPOMMCOBOCTI Bifj IHO3eMHOT KOHKYpeHLIi 3a
[OMOMOrOH0  BBI3HUX MWT, KifIbKICHUX O0OMeXeHb Ta  IHLKMX
HeTapuHbIX 3axofiB LO40 iHO3eMHMX TOBapiB. [0M0BHOW i
BIAMIHHICTIO Bij nonepesfHbOl NONITUKMA MEPKAHTUNI3MY CTaB akLEeHT
Ha CNPUSHHA  PO3BUTKOBI  €KOHOMIKM  3aBASKW  3POCTaHHIO
HaliOHaIbHOT NPOMMCNOBOCTI. Hailbinblue NOLUMPEHHSA AAHOTO TUMy
MWUTHOI NONITUKN Npunagae (3 NeBHVMMW BK/IIOYEHHAMU) Ha nepiog 3
nouatky XIX ct. i o cepeamHn XX CT.

MoxHa BWAINUTU [AeKiflbKa OCHOBHWX MOTUBIB 3aCTOCYBaHHS
MPOTEKLIOHI3MY Y MUTHIA noniTuui: 1) po3BUTOK HOBWUX ranysei
NPOMMWCNOBOCTI, 2) MiATPMMKa HaLioHaNbHUX TOBapOBMPOOHWKIB B
nepiof peLecii, 3) N0A0NaHHSA HEraTUBHONO NAIATIXKHOIO H6anaHcy.

Tak, ofHUM i3 3aBfjaHb MWTHOI MONITUKMA MNPOTEKLiOHI3MY
BBa)KAETbCA NiATPUMKa PO3BUTKY HOBUX ranyseit NpoMUcnoBocTi, SAKi
3a 3BMYAHMX YMOB He BUTPUMAnM 6 KOHKYpPeHLii 3 6inbL
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PO3BUHYTUMW IHO3EMHMMMW BUPOBHMKAaMK aHaloriyHMX TOoBapiB.
[aHnin HanpAMOK MMWTHOT MOMITMKX OYN0 3ano4yaTKoBaHO AHIIEHD i
MOro BUTOKU 3HaXO4ATbCH LWe Yy pPIi3HOro pogy TOProBenbHUX
3a60poHax Ta 06MeXeHHAX 406V MepKaHTWUAI3MY LWOoA0 BUPOGHMLTBA
04Ary 3 BOBHW Ta cygHonnascTBa. MoumHatoum 3 1760 p., AHrnis
aKTVBHO 3aCTOCOBYBa/la BUCOKI MWUTa Ana NIATPUMKW MeTanyprii Ta
TEKCTUNbHOI  MPOMUCNOBOCTI. 30Kpema, cTaHOM Ha 1820 p.,
aHrnilicckka MWTHa MNOMITUKA XapakTepusyBasiacs HalBULLMMU
CTaBKaMM BBi3HMX MWUT B €Bponi (Ha piBHI 50%), npoTeKuiiHUMuK
3ax0fjaMu OO CiNbCbKOro rocnofapcTsa Ta MOPCbKUX MepeBe3eHb
ToBapi [7, p. 19]. Oco6AMBOro MOLMPEHHS KOHUEMUis «MigTPUMKK
Monoaux ranyseii» otTpumana y cepefauHi XI1X cT. 3aBAsiKu po6oTam
HiMeLbKoro ekoHomicTa ®pigpixa Jlicta (Friedrich List). 3okpema,
JlaHa KOHLIENLLis 3acTOCOBYBasiaca y TapudHiA moniTmui HiMeLbKoro
MWUTHOro coto3y Zollverein y 1850 - 1860 pp. [8, p. 16]. Cnig
3a3HauNTW, WO Ha CbOTOAHILLHIA AeHb, 3rigHO 3 npasunamu COT,
OCHOBHMM 3ac060M NIATPMMKX HOBWUX ranyseidi NPOMMWCOBOCTI
BBAXKAETLCA HEe MiJBULLEHHSA 3aranbHOro PiBHA CTABOK BBi3HWUX MUT, a
3aCTOCYBaHHA aHTUAEMMIHIOBUX Ta CreLia/lbHUX MUT.

[ocutb YacTo 06MeXeHHsi iHO3eMHOro IMMNOPTY PO3rNALAETLCA
AK  OfMH i3 IHCTPYMEHTIB  NifTpuMMaHHs  HaLioHaNbHWX
ToBapoBMpoGHMKiB mig 4ac peuecii. Hanpuknag, y CLUA igei
NPOTeKLioHI3MY BnepLue noyanu npocyeatucs y 1816 -1818 pp. Ha
TN iHpAALIT Ta nagiHHA o6CAriB arpapHoOro ekcrnopTy Ao €spornu
nicng  3aBepLUEHHS  Mepiogy  HaMoNeoHIiBCbKMX  BiltH.  Tox
nNpeACTaBHMKM  psAgy  WITAaTiB 3 Halbinbwumm  obcaramu
CilbCbKOrOCMO4apCbKOro  BMPOOHMLTBA CTaBUIM  BUMOTM  LLOAO
HeoOXigHOCTi  3abe3nevyeHHss BWUCOKMX UiIH Ta nepeear Ans
HaLiOHaNIbHUX BUPOOHMKIB NPUHANMHI Ha BHYTPILUHbOMY PUHKY. B
pesynbTati y nepiog 3 1824 no 1828 pp. KoHnrpecom CLUA 6yno
NPUAHATO HWU3KY TapuUHUX aKTiB, fKi nepeabayannm CyTTeEBE
36iNbLUEHHA CTABOK BBI3HMX MWT LWOAO Liforo pagy tosapis [9, p.
66 - 68]. Haibinbw BIZOMMM  MPUKNALOM  3aCTOCYBaHHA
NpoTeKLiiHMX 3axoais € nepiog Benukoi Aenpecii 1928 - 1933 pp.
Hanpuknag, ctaHoMm Ha 1931 p. cepefHbO3BaXKEHA CTaBKa MUTHOrO
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Tapudy LWoao npomucnosux Toeapis gocaranay CIN1A 48%, B ITanii
- 46%, y ®paHuii - 30% Towo [7, p. 40]. Ane paHuin Bug
NPOTEKLiOHI3MYy 6yB (PaKTMYHO 3abOOPOHEHWA nicns nignucaHHs
leHepanbHOT yrogn 3 Tapudis i TopriBni 1947 p., HOpMM SIKOI
(3okpema ct. Il Ta iHAMBIAYyasbHI MPOTOKOAM  KpaiH-y4aCHWLb)
nepeabayanu 3B’A3yBaHHSA CTABOK BBIi3HMX MUT, TOOGTO 3abOPOHY iX
36iNblUEHHA B OAHOCTOPOHHLOMY  MOPSAKY  BULle  PiBHIB,

BCTaHOBNEHMUX YrOf0H0.
Kpim TOro, e OAHUM HanpsMKOM 3aCTOCYBaHHS MOMiTUKU
NPOTEKLiOHI3MY € noA0NaHHS HeraTWBHOIO

30BHIWHLOTOProBenLHOro 6anancy KpaiHW. B gaHomy Bunafky
rONOBHYM 3aBAaHHAM MigBULLEHHS CTaBOK BBi3HUX MUT abo
3aCTOCYBaHHSA KifIbKICHNMX 0OMEXEHb € 3arajibHe 3MeHLUEHHS IMMOPTY
3 METOK 306epeXxeHHst 30/10TOBaKOTHMX pe3epBiB. MogibHI 3aBAaHHA
BBaXKA/IMCA HEBIJ’EMHUM €1eMEHTOM NPOTEKLiAHOT MUTHOT NOAITUKM
Ha npoTs3i BCiel 1T icTopii. Micns nignucaHHs TATT-47 HeraTUBHWIA
NNaTiXXKHWIA 6anaHC BW3HAHO OAHIED i3 3aKOHHMX MiACTaB AN
TUMYacOBOr0 CKacyBaHHS MWUTHUX Mifibl Ta npedepeHuiin. 3okpema
ct. XII TATT nepegbayae MOX/MBICTb 3aCTOCYBaHHA OBOMEXEHb
KifIbKOCTi abo BapTOCTi TOBapy, AKi [03BONAETHCA IMMOPTYBaTU «3
METOK MiATPUMaHHA CBOF0 30BHILUHLOTO (PIHAHCOBOr0 CTaHy Ta
piBHOBary nnatixxHoro 6anaHcy» [10]. 3okpema LUe BKouvae Ail,
HeobXigHi Ans  Towo, WO6: BIABEPHYTU HEMUHYYY 3arposy
CEepPO3HOr0 CKOPOYEHHS TPOLLIOBMX pe3epBiB UM 3YMUHUTU Take
CKOpPOYeHHs, abo y BMMaaKy, AKWO KpaiHa Ma€ BKpaii Masi rpoLLoBi
pe3epBu, OCATTM PO3YMHOr0 TeMNy 36iNbLUEHHS iT pe3epBiB.

MpoTMBaroto Ao NpPOTEKLiOHI3MY, K BiJOMO, € MONiTUKa BiNbHOT
Toprieni. B KnacM4HOMY po3yMiHHI Nig NONITUKOK BiNbHOT TOPriBAi
pO3yMitOTb IMMOPT Ta eKCcrnopT ToBapiB 6e3 3acTOCyBaHHA MUT abo
KifIbKiCHUX 06MeXeHb. Afie B Takiil (hopmi NoNiTUKa BisIbHOT TOPriBAi
peanisyeTbCs NMle B paMKax crewliaibHUX 30BHILLUHbOTOPrOBEbHMX
pexumis (MUTHUIA COLO3, 30HA BiNILHOT TOPTiB/I, PEXMM HalbiNbLLIOro
CNPUAHHSA, TeHepanbHa cucTeMa npegepeHLii).

B 6inbwocTi BMMAAKiB MoMiTMKa BiNbHOI TOPriBai  0O3Ha4ae
BiZIMOBY ep>aBu Bif NPOTEKLiNHWX MUTHUX Tapugis (MuTa LWOAO
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6iNbLIOCTI TOBapiB MatOTb HYNbOBY CTaBKy ab0 06MeXeHi BUK/IHOUHO
thickanbHUMKM noTpebamy) Ta 3arafibHe CKacyBaHHSA  KiflbKiCHMX
00MeXeHb (peXxumMy KBOTYBaHHS Ta JliLleH3yBaHHA iMnopTy abo
€KCNOPTY BCTAHOB/IOKTLCA MINLLE LIOAO OKPEMUX BWAIB TOBapiB i
NvWwe 'y BWMNAAKY HaHeceHHA abo 3arpo3n HaHEeCeHHS  LUKOAW
HaLiOHaNbHii eKOHOMIL,).

KoHuenuis  noniTMkM  BIiNbHOT  TOpriBni  oTpumana CBOE
TeopeTuyHe 06IPYHTYBaHHS Yy po60Tax BU3HAYHMX EKOHOMICTIB KiHLS
XVIII cr. Oesiga X’loMa (KpUTMKa MNO3UTMBHOINO TOPrOBESIbHOIO
GanaHcy Ta HaKOMWueHHs 30/10Ta) Ta Agama CmiTa (Mi>KHapoaHWiA
nogin npaui Ta cBo60ga KOHKypeHUii). OctaTouHe ii opMyBaHHS
noB'A3yt0Tb 3 BugaHow Yy 1817 p. pob6otow [esiga Pikapao
«MpUHUMKM NONITUYHOT EKOHOMIKM» (Teopis MOPIBHSANbLHUX Mepe.ar)
[M,p.3].

[o OCHOBHMX NOMOXeHb, Ha AKUX OydyBanacs KOHLenuis
NONITUKMW BiNIbHOT TOPriBAi MOXKHA BigHECTW:

1) BM3HaHHS TOro, LWIO MPOTEKUiHI 3axoau LWOAO 3axuUcTy
HaLioHa/IbHOT NMPOMUCNOBOCTI HajalTh MepeBary NuLle He3HauHil
YaCTUHI HaCeNeHHSs, ane € HeBUTiAHUMW AN BCIX IHLUKX;

2) nepekOHaHHA y TOMYy, IO AeWeBWUiA iIMNOPT MOXe CnpusiTU
€KOHOMIYHOMY 3pOCTaHHI0, OCKifIbKM BiH He nulle Hajae nepesaru
CNoXuBayam, afe M 3HUXKYE BUTpPaTM Ha BUPOOHMLTBO 3
BMKOPUCTaHHAM iMMOPTOBaHMX TOBapIB;

3) Teopisi MOPIBHAMBHMX Nepesar, 3rigHoO 3 AKOK KOXHa KpaiHa
MOXe OTpuMmaTM BWFOAW BIif 3POCTaHHA 06CAriB  MiXXHApOLHOI
TOPriB/i, EKCNOPTYHOUM TOBApPK, Y BUPOOHMLTBI AKMX BOHA HainbinbLL
e()eKTMBHa, He3aNeXHOo Bif TOro, 4Mm € Taka e(eKTUBHICTb
abCONIOTHOIO NMOPIBHSHO 3 IHLLIMMW KpaiHaMU.

Ha npaktuui nibepanisauis MUTHOT NoniTMkK Gyna posnoyara B
AHINIT i3 CYTTEBOr0 3MEHLUEHHS cTaBoK MuT (1842 p.) Ta nepernagy
Linoro psgy agmiHicTpaTUBHMX OOMEXeHb LWOoAO TopriBai Ta
mopennascTBa (1846 p). OpfHietd 3 MPUYMH LBOro 6ynu LIBMUAKI
TEMNU PO3BUTKY aHIMiACbKOI MPOMMWCNOBOCTI, iIka Ha Tol 4yac 6yna
HalibinblW nepefoBOl0 B €BpoMi, WO [03BOMSNO0 aHIMIACLKAM
TOBapaM e(heKTMBHO KOHKYPYBaTM Ha PUHKax iHWWUX KpaiH. [pu
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LbOMY, CAif BiA3HAYUMTWM LUMPOKY TrPOMafCbKy KamnaHilo Ha
NiATPUMKY ifeii BiNbHOT Toprieni. 3okpema, nounHaroum 3 1828 p. go
OGpUTAHCLKOrO NapfameHTy MOYMHAIOTb BHOCUMTUCS NPOno3nLii Woao
3HATTA 3a60pPOH Ha eKcrnopT 06nagHaHHS Ang NPoMMUCcoBocCTi, y 1838
p. CTBOPOETLCS Jlira NpoTn XNibHMX 3aKoHIB (Anti-Corn Law Leagne)
AKa [omaraeTbcq fibepanisauii npasua  iMNOPTY 3epHa TOLO
|7.p.21- 221

MoLIMPEHHS MOMITUKMA BiNIbHOT TOPriBAi Ha iHLWI €BPOMNeNChKi
KpaiHn po3noynHaeTbea y 1860 p. nicns  nignucaHHa  AHrno-
(hpaHLy3bKOI TOProBesibHOT yroau, Wwe BigoMoi K Yroga Ko6geHa -
LWesanbe (Cobden - Chevalier Treaty) 3a npi3BuWwamu
npescTaBHUKIB Ha neperoBopax 1846 p. wopo nibepanisayii Toprisni
MK ABOMa KpaiHamu. Y nepiog 3 1861 no 1866 p.p. yrogu w040
BifIbHOT TOPriBAi Ta 3aNpPOBaPKEHHS PEXUMY HalibiNbLIOro CPUAHHS
6ynm yknageHi MiXK 6inbLUICTHO EBPOMENCLKMX KpaiH.

€Bponeiicbka MONITMKAa BiNIbHOI TOPriBAi, WO CcTana aKTMBHO
npoBoANTMCA Y cepednHi X1X cT. Mana feKifibka OCHOBHUX acrekKTiB:

1) ckacyBaHHS EKCMOPTHUX MUT 3 METOK CMPUSHHA EKCNopTy
TOBapiB HaLiOHa/IbHOrO0 BMPOOHMUTBA. 30KpPeMa, EKCMOpPTHI MuTa
6ynun ckacosaHi B AHrnii (1842), ®paHuii (1857), Mpyccii Ta iHwnx
KpaiHax MUTHOrO coto3y Zollverein (1865);

2) BigMiHA HW3KM aAMIHICTPaTMBHUX OOMEXEeHb IMMOPTY Ta
EKCMOPTY Ha KOPUCTb  PUHKOBUX  MEXaHi3MIB  pery/toBaHHs
eKoHOMikW. Hanpuknag, B AHrnil y 1846 p. Bigdynocs ckacyBaHHS
XnibHoro 3akoHy (Corn Law) 1815 p., Wwo 3abopoHsiB iMNopT
nweHnYi, SKWO LiHW Ha BHYTPILWHLOMY PUHKY 6ynu Hmxye 80
LUWAIHTIB;

3) ICTOTHE 3HWKEHHS, a B AesKMUX BMNafgKax i BigMmiHa, 3Ha4HOT
YaCTMHM IMNOPTHUX MWT, LLO 34iACHIOBAN0CA K B 04HOCTOPOHHBOMY
nopsaky (AHrnig), Tak i Ha nigcrasi MiXHapogHux yrog (PpaHuis,
HimeyunHa Towo). Tak, ctaHOM Ha 1860 p., B AHrAil 6ynn ckacoBaHi
iMNopTHi  MuMTa Ha 400 BugiB ToBapiB. MuTHWn Tapud OyB
OpieHTOBaHWIA Ha (ickanbHi Uifi, 3aAMWKMBLUM  OMOAATKYBaHHS
6113bko 20 ToBapiB, MifABULLEHHSA LiH Ha AKi 0CO6MMBO He BMAUBaIU
Ha nonuT. 3okpema, y 1880 p. 95% MUTHUX HagXOmKeHb B AHINIl
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3abe3nevyBanncs 3a paxyHOK YOTUPLOX BULAIB TOBapiB (TIOTIOH, Yaii,
MiLHi anKoronbHi Hanoi Ta BuHO) [12].

Cnig Bifg3HaumMTK, WO nNoYMHaroum 3 cepedmHn XIX cT. i go
cepefuHn XX CT. nepiogn nibepanizayii Ta NPOTEKLiOHI3MY
3MIHIOBa/IM OfMH OAHOIO Y MWTHIA MONITMLI BiNbLIOCTI  KpaiH.
OcTaToYHMIA KypcC Ha NONiTMKY BinbHOI TOpriBni chopmyBaBca Micns
nignucaHHa [eHepasibHOI yrogu 3 Tapudis i Toprisni 1947 p.,
BiAMOBIAHO A0 SiKOT Gyna 3abesneyeHa MporpecuBHa Nibepanisauis
TapuHUX Ta HeTapugHMX OGap’epiB Ha 6araTOCTOPOHHIA OCHOBI.
MoniTka > NPOTeKLiOHI3MYy MoYana po3rnsgaTuca nuwe K neBHe
BUK/IOYEHHA i3 3araflbHUX  MAPUHUMNIB  BiNbHOI  TOprieni,
3aCTOCYBaHHS SIKOr0 MOX/MBO /l1LLE Ha KOPOTKUIA NPOMIDKOK Yacy Ta
BUK/IKOYHO Y BifNOBigb Ha HeApyXXHi AiT iHWWX Aep)kaB, HeraTuBHi
ABMLLA B EKOHOMILi AepXkaBu abo OKpeMux ranyssix, fki craam
pesynbTaToM 306i/blUeHHS abo 3MiHM YMOB IMMNOPTY IHO3EMHUX
TOBapiB.

Ta6n. 1. CepefiHi CTaBKY BBI3HUX MUT Ha MPOMWC/IOBI TOBapn y
[esKNX po3BUHYTUX KpaiHax 1820 - 1990 pp. (y BigcoTKax 40 MUTHOI
BapTocTi). (MogaeTtbea 3a: Bairoch P. Economie and World History:
Myths and Paradoxes. - Chicago: The University of Chicago Press,

1993. P. 40).

Kpaina/Pik 1820 1875 1913 1925 1931 1950 1980 1990
Benbris 6-8 9-10 9 15 14 1 8,3 59
®paHLis ¥ o125 20 21 30 18 8,3 5,9

HimeyunHa  8-12 4-6 13 20 21 26 8,3 5,9
LLIBeyjist * 35 20 16 21 9 62 44
AHrnia 45-55 0 0 5 H.A4. 23 8,3 59

CIHA 35-45 40-50 44 37 48 14 7,0 4.8

* 3acTocyBaHHA aAMiHICTPaTUBHMX 3260POH LL,0A0 iMMOPTY
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X[IK 339.543

EKOHOMIYHA BE3IMNEKA AEP>XXABW: MOIrNA4
KPI3b MPN3IMY MUNTHOTO KOHTPOJIHO

Y cTaTTi eKOHOMiYHa 6e3neKa Aepxasy Po3rnsfaeTbCa Kpisb NpU3My' MUTHOTO
KOHTPO/O, @ Came OfJHOr0 3 ABOX METOAIB MOro onTUMi3aLii - aHanisy Ta ynpaeniHHA
MUTHUMW pU3NKaMK, 3[4IACHEHHS SAKUX Mae BifbyBaTMCs 3 ypaxyBaHHAM riobanisauii
€KOHOMiK/. ABTOp 3a3Hayae, WO npueaHaHHA [0 MidHapOAHOI KOHBeHUii npo
CMPOLLEHHS Ta rapMOHi3aLito MUTHUX Npoueayp, patudikauis Yrogm npo CnpoLLeHHSs
npouesyp TOpriBni, YHOPMyBaHHS B MMWTHOMY KOZEKCi YKpaiHM BWU3HAHWX
LIMBINi30BaHMMK KpaiHamn 3aco6iB BUPILLEHHA AWUNEMU «3a6e3MeveHHst HalioHabHOT
(y TOMy umcni €eKOHOMIYHOT) 6e3neKku UM CMPOLLEHHS MWUTHWUX (hopMasibHOCTEN
(nepeflyCiM MWTHOFO KOHTPO/O) I/ CNPUSIHHS 30BHILLUHLOTOPrOBMM  BifiHOCUHAM»,
crpusie hopMyBaHHIO MO3UTKUBHOIO 06pa3y Aep>kaBu, B AKil BifUyTHUM € MparHeHHs
CTBOPUTU NPWBABAMBUIA IHBECTULIHUIA KniMaT 3 METOK MifHECEHHS BITUYM3HSAHOT
€KOHOMIKM [0 PiBHS PO3BUHYTUX EBPONENCHKMX KpaiH.

Kntouyosi cnosa: eKoHOMiYHa 6e3neka, MUTHUIA KOHTPO/Ib, EKOHOMIYHa Ge3neka
[lepXaBy, pU3UK BUMHEHHA MUTHOrO NPaBOMOPYLUEHHS, MUTHUIA MOCT-ayauT i aHanis
MUTHUX PU3KIB.

Masyp A.B. JKoHOMWYeckas 6e30MacHOCTb rocyaapcTsa: B3rfsf CKBO3b
NpM3My TaMOXKEHHOTO KOHTpons - CTaTbs

B cTaTbe 3KOHOMMYeCKasi 6e30MacHOCTb roCyapcTBa paccMaTpyBaeTCsl CKBO3b
NpU3My TaMOXXEHHOTO KOHTPO/Sl, @ UMEHHO OIHOTO M3 ABYX METOZOB ero ONTUMU3aLmy -
aHanM3a U ynpaejeHUs TaMOXEHHbLIMU PUCKaMK, OCYLLECTB/IEHUE KOTOPbIX AOMKHO
NpoucxXoguTb C  y4yeTOM  [106anM3almyM  3KOHOMMKM. ABTOp OTMeYaeT, uTo
npucoeanHeHne K MexayHapoaHOW KOHBEHLUMM 06 YNpOLeHWM W rapMOHM3aLuu
TaMOXEHHbIX Npoueayp, patudumkaums CornaweHus 06 ynpoLlleHWn npolesyp
TOProB/MM, 3akpensieHne B  TaMOXEHHOM  KOfekce  YKpauHbl  MPU3HAHHbIX
LMBWN30BaHHbIMK  CTpaHamMu CPeACTB  paspelleHnsi AuneMMbl  «obecneyeHuie
HauuoHanbHOW (B TOM 4MCNe 3KOHOMMUYECKO) 6e30MacHOCTM WAM  yMnpoLLeHne
TaMOXXEHHbIX (hopManbHOCTER (Npexae BCEro TaMOXXEHHOrO KOHTPO/SA) U cogeiicTane
BHELLHETOProBbIM OTHOLLEHWSIM», CMOCOGCTBYET (HOPMUPOBAHWIO MONOXUTENBLHOTO
obpa3a rocyfapcrea, B KOTOPOM OLLYTWMbIM SIBASETCA CTPeM/eHMe C034aTh
npvBneKaTe/bHbIA MHBECTULMOHHBIA KAMMAT C LeNMbi0 MOofbeMa OTeUYecTBEHHOM
9KOHOMMKM 10 YPOBHSI Pa3BUTbLIX EBPONENCKUX CTpaH.
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KntoueBble c€noBa: 3KOHOMMYecKass 6e30MacHOCTb, TaMOXXEHHBIN KOHTPO/1b,
9KOHOMMYeCKasi  6e30MacHOCTb rocypgapcrtea, pPUCK COBepPLUEHNA TaMOXXEHHOro
npaBoHapyLleHns, TaMOXXeHHbII NOCT-ayaAuT 1 aHann3 TaMOXXEHHbIX PUCKOB.

Mazur A 'V The Economic Security of the State: a Customs Control
Perspective. -Article.

In the article the economic security of the state is viewed from the perspective of
customs control, namely from one ofthe two methods of its optimization - the analysis
and management of customs risks, which should be pursued in the light of the
globalization of the economy. The author notes that accession to the International
Convention on the Simplification and Harmonization of Customs procedures, the
ratification of the Trade Facilitation Agreement, and the inclusion to the Customs Code
of Ukraine of recognized by civilized countries means solving the dilemma of
«ensuring national (including economic) security or simplification of customs
formalities (primarily customs control), and promotion of foreign trade relations»
promote a positive image of the state, in which there is a tangible desire to create an
attractive investment climate aiming to rise national economy to the level of developed
European countries.

Keywords: economic security, customs control, the economic security of the
state, the risk of committing customs offenses, the customs post audit and analysis of
customs risks.

«Tenep, 6inbl HiX OyAb LWAM, €KOHOMIYHI BIZHOCUHU MiX
JepXxaBaMy € TaKUMK, L0 BU3HAYAlOTb 3ara/ibHWil XapaKTep B3aeMUH
MK HUMW, BigTaK BaXNMBO CHOPMYHOBATW MOHATTS €KOHOMiYHOI
6e3nekn AK Take, AKUM He MOXKHa 6inblie HexTysaTw. I"nobanisauis,
CBOEIO YEProto, € MPOLLECOM, SIKUIA (hOpMYE MiXKHapOAHY 06CTaHOBKY,
i cama no cob6i BOHAa CTaBUTb Mif CYMHIB TpaguLiiiHe BU3HAYEHHS
€KOHOMIYHOT 6e3neKkn Ta 3acobiB ii 3abe3neyeHHs. TOX, BaXK/IMBO
BUSBUTM A NpoaHanisyBaTW BMAMB rnobanisauii Ha €KOHOMiIYHY
6e3reKy Ta OKpPec/MT HOBI Nigxoam Ao i po3yMiHHA» [1]

Y nepebiry nogibHOro AOCNIMAXKEHHS HEMMHyYe MocTae, Mo-
neplie, 3aBAaHHA BUBELEHHS MOHATTA EeKOHOMIYHOi 6esnekn 3
ypaxyBaHHAM HUHILLHLOT CTPYKTYpU eKOHOMIYHOI rnobanisauii, no-
Apyre, BUpO6IeHHS anbTepHATUBHOI KOHLENLiT eKOHOMIYHOT 6e3neku,
K «npoLecy 3abe3neyeHHs HU3bKOT AMOBIPHOCTI ypaXXeHHS Habopy 3
TPbOX K/HOUYOBUX EKOHOMIYHMX BEIMYMH: (a) MOTOKM [AOXOAIB |
CMOXMBAHHA, HeoOXiAHUX AN MiHIMasbHUX NOTPe6 NOAMHWU/CIM;
(6) uinicHicTb pUHKY; (B) ANCTpNBYTMBHA CripaBenBiCTb» [2].

MogonaHHs eKOHOMIYHOT KpU3n B YKpaiHi B YMOBaX 30BHiLUHbOT
arpecii 3 60ky P® € ogHMM 3 npiopuTeTiB NOMITUKM 3abe3neyeHHs
E€KOHOMIYHOT 6e3nekn gepxasu [3, c. 2]. MexaHi3m i 3a6e3neyeHHs
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nepenbayvae 34IACHEHHA NOCTIKHOrO  MOHITOPUHTY  COLlia/IbHO-
€KOHOMIYHMX TMpPOLECiB 3 TOYKM 30py TXHLOrO BMMBY Ha CTaH
€KOHOMIYHOT 6e3MneKu, OLHKY 3 LMX MO3ULii CTpaTeriyHmx nporpam,
HOPMAaTMBHO-NPABOBMX aKTiB, a TaKOX aHani3 egeKTUBHOCTI
NOTOYHUX PiLllleHb Y cepi EKOHOMIYHOT NoNITUKK [4, c. 74].

Kno40BOKO YMOBOK HOBOT SIKOCTi €KOHOMIYHOMO 3pOCTaHHS, K
3a3HayeHo B CrTpaTerii HauioHanbHOI 6e3nekn YKpaiHu, €
3abe3neyeHHss EKOHOMIYHOT 6e3MeKkn LWASXOM, Y TOMY 4uchi,
CUCTEMHOT MpOTUAIi OpraHi3oBaHin eKOHOMIYHI 3M10YMHHOCTI Ta
«TiHi3aLii» eKOHOMIKM Ha OCHOBI (hOpPMYyBaHHA nNepesar JfierasbHoi
rocnoAapcbKoi AisNbHOCTI Ta BOAHOYAC KOHCOMigauUii iHCTUTYLiAHMX
CMPOMOXKHOCTEN thiHaHCOBMX, NoAaTKoBMX, MUTHUX Ta
MPaBOOXOPOHHUX OpraHiB, BWAB/IEHHA aKTMBIB  OpraHizoBaHUX
3N0YMHHUX YIPYNoBaHb Ta X KOoHgicKauii [5].

OpraHn Aep>XaBHOI Bnagu pisHOro piBHS Ta cepu AisNbHOCTI
«MPUYETHI» [0 BUpPIIEHHS Uiel npobiemMn B MeXax CBOEl
KOMMNETEeHUiT. YTiM, 3Ha4Y4eHHS MMWTHWX OpPraHiB, YMOBHOBAXEHMX
NPOBaAUTN MMUTHWIA KOHTPOMb 3acobamy aHanisy pusMKiB i nocT-
ayanTy, ¥ € HeOLiHEHHOIO.

I3 yneBHEHICTIO MOXHa CTBEpAKyBaTW, WO B Mepiog
nepmMaHeHTHUX rNobanbHUX i perioHanbHNX EKOHOMIYHMX KpK3 GinbLu
aKTya/lbHy TeMy pi3HOrany3eBux AOCMIMKEHb, aHIXK EKOHOMiuHa
6e3neka, rogj i Wykaru.

MepeBaxkHa OGinbWicTb  AOCNILXKEHb MNUTAHHA  E€KOHOMIYHOT
6e3nekn fgepxkaBu (4O CNOBa, MNPUKPUM € OTOTOXKHEHHSA i3
E€KOHOMIYHOIO 6e3MeKot0 Cy6’eKTiB rocrofaptoBaHHs, SK-0T B poboTi
.M. PorartiHoi [6]; HaTOMICTb BaX/IMBO 6a4nTK TX B32EMO3B’A30K -
ave. B. bapaHHiK [7]) cToCylOTbCA pPEeTPOCNEKTUBU MUTAHHS
(H. KaHtop [8], K.C. ®eHb [9], AKuiA AilAiLIOB BMCHOBKY Npo Te, IO
eKOHOMIYHa 6e3neka € YHIBEpPCa/lbHOK KaTeropieto, sika Bigbvsae
3axXMLEHICTb CY6’eKTIB COLialbHO-eKOHOMIYHUX BigHOCMH Ha BCiX
PiBHSX, MOYMHAOUM 3  AepXKaBM | 3aKiHUYYHUM  KOXHUM i
rpOMagsfiHUHOM; i3 UbOr0, Ha WOro AyMKY, [isNbHICTb N0
3a6e3MneyeHHI0 eKOHOMIUHOT 6e3neKy MOXHa NPeiCcTaBUTU Y BUMNAL]
CKMafHOI CUCTEMW, fKAa CKNafaeTbCa 3  B3aEMO3ANEXKHUX i
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B3a€EMOOGYMOB/IEHUX  TFOPU3OHTAbHUX  PIBHIB:  3abe3neyeHHs
€KOHOMIYHOT  0e3neKnm  OCOOWUCTOCTI, 3abe3neyeHHss  Ge3neKkwu
cycninbCTBa, 3abe3neveHHs 6Ge3nekn MiAnpUEMCTBa, 3abe3neyeHHs
6e3nekn aepxxaBu), 3aralbHOTEOPETUYHUX MigBaNvMH [AOCNIAKEHHS
eKoHOMiYHOi 6e3nekn (J1. Ab6ankiH [10], B. AmHgpiiiuyk [11],
€. IeaHoB [12], C. KpaBueHko [13], C. MouepHuin [14],
B. HoBuubkuia [15], C.I. Mupoxkos [16], B.O. Poxkos [17], T.B. Cak
[18], B. Cenuaros [19], A. CyxopykoB [20-22],) abo okpemmx
acnekTiB, y TOMY u4muCAi iHBECTUUIAHOrO, (DiHAHCOBOro TOLLO
(A. HosikoBa [23], KO. Cutux [24], T. Lemet [25]), (hiHaHCOBO-
eKkoHoMmiyHoro (H.A. Oextsip, O.B. [eitHeka [26]), eKOHOMiKo-
reorpadiuHoro (/1. KokoBcbkuid [27]), perioHanbHoro (J1. IpuwimnHa,
€. boiiko [28], A.M. l'ymeHtok [29]), iHHOBaUiiHoro (J1.0. Bonouyyk
[30] ) KomnoOHeHTiB. 3aBAaHHSIM MWTHOIMO KOHTPO/O Y KOHTEKCTI
3aranbHOI KOHLEeNuii 6e3nekn npucesueHo ctatTio C.M. Mamigynaesa
[31] , MUTHO-TapuHOMY peryntoBaHHIO AK 3acoby 3abesneyeHHs
eKOHOMIYHOI Ge3nekn - poboty X. Llpainbep [32]. BogHouac,
BIICYTHE aKLEHTOBaHEe AOCMIIKEHHA MiCLS KOHTPOMLHOI AisNbHOCTI
MUTHUX opraHiB AP C YKpaiHu B npoueci 3a6e3neveHHs EKOHOMIYHOT
6e3neKkn YKpaiHu.

MeToto CTaTTi € aKLeHTYBaHHS yBaru Ha 3acobax 3abesneyeHHs
E€KOHOMIYHOT 6e3nekn YKpaiHN iHCTPYMEHTapieM MUTHOIO KOHTPOSIHO,
thopmani3oBaHoro y MiKHApPOAHIA KOHBEHLIT Mpo CNpoLieHHs 1
rapMoHisauito MuTHMX npoueayp, Yrogi COT npo CrpOLLeHHS
npoueayp Toprieni.

YKpaiHCbKi Ta 3apy6iXHi aBTopu B Pi3HWIA cnocib BU3HaYaloTb
MOHATTA «EKOHOMiYHa 0Ge3neka» (EKOCECTEMT -  CKOPOYEHHS
aHrMifncbKoi Has3BM «economic security of state»). BipHe iioro
TPaKTyBaHHA € BKpail BaXXMBUM, 60 J03BOSISE NPaBUILHO ONepyBaTy
[JaHVM  MOHATTAM, BM3HayaTM CYB6’eKTU | O06’€KTU EKOHOMIUHOI
0e3nekn, a OTXKe, [OCTOBIPHO BM3HA4aTW 3arpos3n 1l Ta BiAMNOBiAHI
LUAAXW NPOTUAIT.

Mepwnii  HaNpPAMOK Yy  BWU3HAYEHHI MOHATTH  «EKOHOMiYHa
6e3neKa» rPyHTYETbCA Ha PO3YMiHHI Be3MeKn SIK «CTaHy 3aXMLLEHOCTI
XUTTEBO BaXK/IMBUX iHTepeciB Bif BHYTPILLHIX i 30BHILLHIX 3arpo3».
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Tak, BOHAa MOXe pO3yMiTUCA K CTaH €KOHOMIKW, CyCnifbCTBa Ta
IHCTUTYTIB [ep>XaBHOI Bnagun, nNpu AKoMy 3abe3nevyeTbca peanisauis
Ta rapaHTOBaHWA 3axXWUCT HaliOHaNbHUX EKOHOMIYHUX IHTEpECiB,
MPOrpecMBHUI  COLiaIbHO-EKOHOMIYHMIA ~ PO3BUTOK  YKpaiHw,
[IOCTaTHIlAi 06OPOHHMIA MNOTeHUian HaBiTb 3a HECMPUATANBUX
BHYTPILLHIX Ta 30BHIiLLHIX NPOLECIB.

Opyrnii  «BigTBOPIOBaNibHWIA»  MigXig nonsarae y TOMy, LWO
OCKifIbKM €KOHOMiYHa 6e3neka TPaKTYETbCA AK CTaH 3aXMLLEHOCTI
E€KOHOMIYHMX iHTEepeciB, a OCHOBHMUM XXWUTTEBO BaXK/IMBMM IHTEPECOM
B €KOHOMIYHI cthepi € BiATBOPEHHS [>Kepena CBOro iCHyBaHHS, TO
€KOHOMiYHa 6e3MneKa BUM3HAYAETLCS K «3AaTHICTb EKOHOMIKU
3a6e3nevyBat e(eKTUBHE 3a40BOMIEHHS CYyCMifibHUX MNOTped Ha
HaliOHanbHOMY Ta MiXXKHAapOAHOMY piBHi». TOBTO AKWO Yy NepLiomy
BUMAAKY KNHOUYOBMM € CNOBO «CTaH», TO Y APYrOMY Haro/oLyeThCs
Ha «3[aTHOCTI», «CMPOMOXHOCTi» [33].

MuTHa cnyb6a Bif CaMoro noyaTKy CBOro CTBOPEHHS MOKANKaHa
3axXMWaT KpaiHy Bif 30BHILHIX | BHYTPILWHIX 3arpo3 ekoHomiui. |
Terep opraHn APC YkpaiHW 3abe3neyytoTb €KOHOMiYHY 6e3neky
KpaiHu y 6araTbox HanpsiMkax - y nepebiry BUKOHaHHS, nepegyciu,
thicka/ibHOT Ta PerynsaTMBHOT (OYHKLiA. 3HAUYeHHS OCTaHHbOI BaXKO
NepPeoLiHNTA, OCKINIbKM ePEKTUBHICTb TI BUKOHAHHS MO3HAYaETbCA Ha
CTaHi EeKOHOMiKM KpaiHM B LiOMY: 3aBASKW KOHTPOM  3a
JOTPUMAHHAM  MWUTHO-TAPUMHUX | HeTapuHMX MpaBun  MOXKHA
BNAMBATM Ha 30BHIWHIO TOPriBMAO, 3axulaTy HauioHasbHOro
TOBapOBMPOOHMKa, 1, 3pewwToro, CMpaBnsTU BMAMB Ha ranyseBy
CTPYKTYPY EKOHOMIKW. IHWWMWU He MeHLW BaXMBUMU QPYHKLiSMK
MWUTHOI CNy>K6M € nNpaBOOXOPOHHa (DYHKLiA, CnpsMOBaHa Ha
3abe3neyeHHs npaB Ta iHTepeciB Cy6’eKTiB npaBa, a TakoX
KOHTPO/IbHA.

OTXe, HaCKiNbKN MWUTHA AiS/IbHICTb € (hOPMOI0 PEerysoBaHHs
30BHILLUHBLOT TOPriBAi, HACTINbKW 3MiHW B CTPYKTYpi BUPOOHMLTBA Ta
CMOXMBaHHS € BWABOM rnobanisauicto HauioOHa/IbHUX EeKOHOMIK.
3aranbHOCBITOBOK TEHAEHLIEID CYHaCHOCTI € MepeBaXHa OpieHTauist
BMPOGHMLTBA HE Ha BITUM3HSHWIA, A Ha BENNYE3HWIA CBITOBWIA PUHOK.
MixXHapofHa TopriBns ToBapamu i nocnyraMu Bifirpae Bce 6inbly
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ponb i Habysae gefani 6inbwnx MacwTabis. O4MH 3 NPOSBIB LbOro
MPoLLeCY - 3Ha4YHO BULLLi TEMNM POCTY CBITOBOT TOPriB/i Y NOPIBHAHHI
3 Temnamy pocty BBI1, npuyomy ueld po3puB NOCTYNOBO ase
HEBMWHHO 36iNbLIYETLCA. TOMY BaXX/MBOK CK/1a40BOK €KOHOMIYHOT
6e3nekn € 30BHILIHLOEKOHOMIYHa Oe3neka. Terep 4uM He KOXHa
Jlep>kaBa Ma€ MoTpeby BigHATU «30/10Ty CepeauHy» MiX [ABOMa
pi3HOCNPSAMOBAHUMW BEKTOPaMW MWUTHOIO PErynioBaHHA: Mo-nepLue,
Ana  6araTbOX HauUiOHanbHWX Tany3eil  yKpail HEOOXigHUM €
3aCTOCYBaHHSA MONITUKM MPOTEKUIOHI3MY, MO-Apyre, MiXHapoaHa
iHTerpauia BuMarae nibepanisauii MWTHOI MOMAITUKM - 3HUXKEHHS
CTaBOK MUTHMUX NoAaTKiB i 360piB, 3MEHLLIEHHS HeTapuhHUX 6ap’epis.
€A1HO BIpHOrO BapiaHTy PO3B’A3KYy L€l NpobaeMun He icHye, 60 Ans
KOXKHOI KOHKPEeTHOI KpaiHu BiH Oyde YHiKanbHUM. ALXe BMAvB
rno6anisauiiHMX MpoueciB Ha EeKOHOMiYHe 3pOCTaHHA He €
0fHO3Ha4YHMM | 6araTo B 4YOMY 3aNeXWUTb Bif CTaHYy €KOHOMiKM B
KpaiHi Ta T 34aTHOCTI LWBMAKO 3MiHIOBaTUCA Ta ajanTyBaTuca Ao
BUMOT MDKHapOLHOI0 PUHKY.

Kateropisi «ekoHOMiYHa 06e3neka» MOXe TpaKTyBaTUCA §K
NoefHaHHs €KOHOMIYHOI  6e3neku fdepkaBu, To6BTO 6e3neku
MaKpOpiBHS, Ta eKOHOMIYHOI 6e3MeKn eKOHOMIYHUX Cy6’eKTiB, TOOTO
6e3nekn MikpopisHA. Mpuyomy i nepua, i gpyra nesHWA 4ac MOXYTb
3abe3neyyBaTCb OKPeMO ab0 HaBiTb 3a pPaxyHOK OfHa OfHoI.
BogHouac y cTpaTeriyHoMy naHi Le He f1lle B3aEMOMOB'A3aHi, a i
HenoginebHi noHATTA. Came cynepeyHicTb MiX 6e3nekamu  [BoX
PiBHIB - 6€3MeKOol0 MakKpopiBHA i 6e3neKold MIKPOPIBHSA - AKpas i
BM3HaBanacsd Ha no4yatky XXI| CTOMITTA TrOM0BHOK MPO6/EMOLO
€KOHOMIYHOI 6e3nekn Ykpainu [33].

Jo  3arpo3  eKOHOMI4YHOI  6e3nekn  MOXHa  BifHECTU
HepayioHanbHy CTPYKTYpY €KCNOPTY 3 MEepeBaXHO CUPOBUHHUM
XapaKTepoM Ta HU3bKOK MWUTOMOK Barok MNPOAYKUIT 3 BMCOKOKO
YaCTKOI [0AaHOI BapTOCTIi; CynepeyHoCTi B YNHHOMY 3aKOHOAABCTBI
Ta NpaBOBY  HEBPEry/nbOBaHiCTb  LUMPOKONO  KoMa  MUTaHb
€KOHOMIYHOr0 PO3BUTKY; 3HWKEHHS iHBECTULIMHOI Ta iHHOBALiNHOT
aKTUBHOCTI; HepiBHOMPAaBHICTb KOHKYpPEHLLiT BITUM3HAHMX
TOBapOBMPOGHMKIB 3  TOBapamu  3apy6iKHOro  BUPOGHULTBA;
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3pOCTaHHA KPUTUYHOI 3aNeXHOCTI HaliOHanbHOI EKOHOMIKM Bij
30BHILLHIX PUHKIB.

YKpaiHCbKY €KOHOMiKY XapaKTepu3ye nepeBaXKHO CUPOBUHHWIA,
EHEProeMHUIA XapaKTep TOBapHOT CTPYKTYpKM eKcrnopTy. Lle He nuwie
CyMNepeunTb HasBHIM CTPYKTYpi Ta TEHAEHLiIAAIM CBITOBOrO EKCMOPTY, a
M «KOHCEpBYE» BWCOKY 3a/1eXHICTb Bif, MOCTABOK EHeproHociiB,
iMMOPTY BUCOKMX TEXHOMOriA. Ba Gifblue, «B YMOBaX CUPOBUHHOI
CTPYKTYPWU Haworo ekcrnopty ue (yABidi GiNblUMA MOPIBHSAHO 3
€KOHOMiKamMy  PO3BMHEHWX KpaiH €Bponu piBeHb BigKPUTOCTI
YKPaiHCbKOT EKOHOMIKM) MOXe NPU3BOAUTU A0 AyXe HebesneyHux
SBWLLY, a BpewTi-pewT, i 4O BTpPaTU eKOHOMIYHOI 6e3neky Halloi
faepxasu» [34, ¢. 36]. Lis Te3a € 0CO6/MBO CNYLUHOK WOAO KpaiH
«MO001 PUHKOBOCTI» [35, ¢. 25].

Bax/MBMM HanpsmMom po6oTn, CrpsAMOBaHUM Ha MOAIMNLWeHHN
napaMeTpiB eKOHOMIYHOI 0e3neku, € po3pobka Ta MNPUAHATTS
06rpyHTOBaHOI CTpaTerii iMNOPTO3aMilLeHHs, WO 3pobuTb iMMIoOpT
LIiEBUM  (haKTOPOM  TEXHOMOMYHOI  PEKOHCTPYKLiT  yKpaiHCbKOI
NMPOMUCNOBOCTI 3a paxyHOK BUB&XKEHOT MUTHOI MONITUKN - PO3POOKM
TapuiB 3rigHo 3 iHTepecamy HalioHabHUX raTy3eid NPOMUCNOBOCTI,
BUPOOHMKIB  BMCOKOTEXHOMOFIYHOI  npoAaykuii  (y Tomy umchi
€KCMOPTHOT NpoayKuir).

LLle opHiel0 akTya/lbHOK OCTaHHIM 4acom noTpe6ol €
MOCWNEHHS  eHepreTMYHOl  6e3neKkw,  3[AIACHEHHA  MOJMITUKK,
CNPAMOBaHOI Ha AvBepcUIKaLilo PUHKIB i CTBOPEHHS YMOB [/15
KOHKYPEHLUIT y ctepi eHepronoctayaHHs. 3MiHM B MUTHWIA Kogekc
YKpaiHn Big 4 noTOro Uboro poky [36], NMOKMMKaHi BperyntoBaty
30iCHEHHS OMepaTopoM ra3oTPaHCNOPTHOI CUCTEMU BIPTYyaibHOIO
pesepcy npupogHoro rasy (y MWTHE 3aKOHOAABCTBO YBeAEHO
cneyiabHUA  NpoMeCiiHMiA  TepMiH - «BEKX0N»), CTBOPUTU
nepegymMoBy A5 3aKyniBAi POCIACLKOr0 rasy Ha CXigHOMy, a He
3axifiHOMY KOPZOHI, - OfAMH i3 3aX0fiB MUTHOIO PerysoBaHHA 3a4ns
3a6e3neyeHHs came eHepreTUYHOT 6e3NeKn gepXkasu.

3abe3neyyeTbca eKOHOMIYHA 6e3rneka Ha OCHOBI PO3MEXXYBaHHS
MOBHOBaXKEHb MK Cy6'eKTaMu cucTeMu, B AKin KabiHeT MiHicTpiB
YKpaiHW, UeHTpa/ibHi OpraHn BMKOHaB4oi Bnaaw, y ix uucni APC
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YKpaiHu (a) 3a6e3neyyroTb eKOHOMIYHY CaMOCTIMHICTb YKpaiHu Ta Ti
EeKOHOMIYHY 6e3neky, (6) 3abe3nevytoTb BWKOHaHHSA KOHCTUTYLT
YKpaiHy, [HWWX aKTiB 3aKOHOaBCTBA B C(epi HauioHasbHOI Ta
MiDXXHapOAHOT eKOHOMIYHOT 6e3mnekn, (B) po3pobstoTb i BUKOHYHOTL B
MeXax CBOEI KOMMETeHUiT fep>KaBHi nporpamu, CNpsMOBaHi Ha
3a6e3MeyeHHs EKOHOMIYHOT 6e3neky Ta 3aXMCT EKOHOMIYHWUX
iHTepeciB fgepxaBu, (r) 3abe3neyyroTb 3AIACHEHHA AePXKaBHOI
noniTMKN y cdepi eKOHOMIYHOT 6e3nekwn, (4) aHanisytoTb piBeHb
3arpo3 eKOHOMIYHiin Ge3neLi, pPoO3po6MAOTL Ta BXMBAKOTb 3axX0Au
LOAO NMoKanisauii Ta HeATpanisauii Lux 3arpos.

Y NNOWMHI MUTHOT AiSNbHOCTI 3arpo3a HefOTPUMaHHSA BUMOT
MWUTHWX NpaBW/ CBOFO Yacy AicTana Ha3By «pUSMK BUMHEHHS MUTHOIO
npasonopytleHHs» [37]. Y  MiXHapogHili  KOHBeHUiT L1040
rapMoHisaLii Ta CNpPOLWEeHHS MUTHWUX npoueayp, NignucaHiii B M.
Kioto y 1973 p. (mani - KoHseHuis) [38] nepenb6ayeHo asa 3acobu
HeliTpanisauii Takoro pusMKy - aHanis Ta ynpaefiHHA PU3MKOM, a
TakOX METOZ NOCT-ayauTy. FKLWO CMAPWIAHATTA OCTAaHHLOrO 3arasiom
BIZNOBifae ycTaNeHOMY MiXHapOoAHOMY CTaHAapToBi, TO KaTeropis
aHanisy pusuKiB y MUTHIA AianbHOCTI BuMarae (a) CyTTEBOrO
YTOUHEHHS 3MICTY 3 METOI BNPOBaPKEHHS Y BITUM3HSAHY MNPaKTUKY
afleKBaTHOTO  IHCTPYMEHTY  ONTWMMI3auii  MWTHOFO  KOHTPOSIO,
(6) posrnsgy B KOHTEKCTi  NOCAiJOBHO-IONYHOrO  Mnpouecy
(hYHKLiOHaNbHOT nepeopieHTauii MWUTHOT Cnyxo6m Ha
nonepemKyBasnbHy, iHhopMaL|iiiHO-aHaNiTUYHY Po6OTY.

Y MUTHIA cepi MOHATTS PU3NKY BUKOPMCTOBYBanocs, MNo-
neplle, Ha MO3HAYeHHS OKPEMOI rpynu TOBapiB, WO Hai4acTille
[eKnapyroTeCs He CBOIM HAWMeHYBaHHAM 3 METOK YXWNEeHHS Bif
cnnaTth MUTHUX nogatkis i 36opis [39], no-gpyre, 3 No3uuii oKkpemmnx
KpuTepiiB (BMA TPaHCMOPTHOIO CMOMYYeHHS, BWCOKa JiKBigHICTb
TOLLLO) BAOCKOHA/IEHHSA NPOLLeCY opraHisayii MUTHOro KoHTposto [40].

AK cnpoby nofonatn [eLio CrpouieHe pPOo3yMiHHA BKa3aHOro
MOHATTA MOXHa 6yno po3uiHUTK (HOPMYNIOBaHHA MOHATTA aHanisy
PV3KKiB Y NPOEKTi 3aKoHY YKpaiHu «[po BHECEHHS 3MiH | 4ONOBHEHb
00 MWTHOrO Kogekcy YKpaiHu» [41] 3 TOYKM 30py BYUMHEHHS
aHaniTUYHUX  onepauin 3  iHdopmalieto, CNpPsSMOBaHUX  Ha
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HeliTpani3alito 3arpo3 eKOHOMiYHUM iHTepecam aepxaBu. Came y
TaKOMy BWIMAAi MOHATTS Haiibinblue BiANOBIAAN0 MiXXHAPOAHOMY
CTaHfapToBi. ¥ 4. 1 cT. 362 UMHHOrO MUTHOrO Kofekcy YKpaiHu
aHa/ni3 pr3nKy 03HAYEeHO K «CUCTEMATUYHE BUKOPUCTaHHA OpraHamu
foxogis i 300piB HasBHOI Yy HWMX iH(opmauii Ans BU3HAYEHHS
06CTaBMH Ta YMOB BUHUKHEHHS PU3MKIB, TX igeHTUIKaLil i ouiHKK
MMOBIpHUX HacNiAKiB HeAOTPMMAHHS BUMOT 3aKOHOAABCTBA YKpaiHu
3 MUTaHb 4epXXaBHOT MUTHOT cnpasu». TakKMM YHOM Maemo Cnpasy i3
MOHATTAM 3HAYHO MEHLLOro 06’eMy, Y HbOMY BMPAa3HO 3aKpinfeHo
NPEBEHTUBHY (DYHKLiLO aHaiTUYHOT pO60TM MUTHUX OpraHiB.
MoTpaKTyBaHHSA aHaNiTUYHOT AiSNIbHOCTI OCTaHHIX, HauineHy Ha
MiHiMi3aLilo 3arpo3 AepXaBHWM eKOHOMIYHWM iHTepecam, CTaBWUTb
aHani3 pusuKiB y po3psig YM He OCHOBHOMO 3acoby 3abe3nedeHHs
30BHILUHLOEKOHOMIYHOT ~ 6e3nekn -  BaOKIMBOrO  CKIafHMKa
€KOHOMIYHOI 6e3nekun. lMpu opmyBaHHi KoHLeNLii eKOHOMIYHOT
6e3nekn (Ha Haw nornsg, HactaB 4vac MNOBEPHyTWUCA Ao igel i
YXBa/lEHHA - [MB. HayKoBy A0MnoBiAb HauioHaNbHOro IHCTUTYTY
cTpaterivyHux gocnigxeHb 1997 poky [42]; 3rigHO i3 [JOKYMEHTOM
KoHuenuis mycuna ctaty ctpateriyHum opieHTMpoM Ha 10-20 pokiB
M 3aKnacTM OCHOBM E€KOHOMIYHOT 6e3nekn Ha e 6inbll TpUBanuii
nepiog; Ha OCHOBI KOHUEMUii NpoMnoHyBanocs po3pobutn 3akoH
YKpaiHn «[lMpo eKOHOMiYHY 6e3neky YkpaiHu» 1 KoHuenuito
3aKOHO[ABCTBA Yy Cdepi EeKOHOMIYHOi 06e3nekn i BigMoBigHY
Mporpamy MigroToBKM HOPMaTWBHO-MPAaBOBMX aKTiB) BapTo 6yno 6u
BPaxXOBYBaTW LIl (haKT i1 KOHKPeTM3yBaTK 3 LMX NO3NLLIA KOHLENL,ito.
Po3BifKa 30BHILLHLOTOPrOBOr0 acrnekTy eKOHOMIYHOI 6e3mnekun, a
TaKOX MDKHAPOAHMX CTaHZapTiB ONTUMI3auil MUTHOrO KOHTPOSIO
(30Kpema ynpaBniHHSA pu3MKamW Yy BIAMOBIAHOCTI A0  BMMOT
KoHBeHLUiT), [03BOANNO CBOrO 4acy aBTOPY COPMYBATU «KOHLENT
peopanHauii (yHKLUIA MUTHOT cnyx6u» [43, c. 17], AK1iA He BTpaTuUB
aKTyasilbHOCTI Tenep, Xiba Wo MoXe OyTW YyTOYHEHWIT 060B’A3KOBUM
BUKOPUCTAHHAM LMMPPOBUX TEXHONOTIA y nepebiry 3ailiCHEHHS
MWUTHOTO KOHTPOMO (He BUMALKOBO Y MOTOYHOMY POL 3a rONOBHUIA
[eBi3 BCecBiTHbOIO MWUTHOK oOpraHisauielo o6paHo Tesy «Digital
Customs: Progressive Engagement» [44] T06To «Llmdposiii
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MUTHULI - NPIOPUTETHUI PO3BUTOK», AKOIO 3asiBIEHO MPO MParHeHHs
[0 Nofanblworo po3BUTKY Hanpamy UMGPOBUX pilleHb i nocayr 3
METOI CMPOLWLEHHA YMOB 30BHIlUHbOEKOHOMIYHOT AifANbHOCTI, a
TaK0oX Mpo Hamip wuplle BNpOBafXyBaTu NPOrpecuBHi TeEXHONOTIT 3
BMKOPUCTAHHAM BeNIMKUX MAaCUBIB flaHUX, «XMapHUX» pecypcis [45];
He € cniBnagiHHAM | Te, WO B piK LUDOPOBOI MUTHULI MiHDIH
YKpaiHn po3noyaB peanisaulild0  HOBOBBEAEHb, MOB’A3aHUX i3
aBTOMaTu3aLieto MUTHUX npoueayp [46]):

MUTHWIA KOHTPONb Ha
OCHOBI LhpoBumx
TEXHONOril (aHani3

pM3KKiB, NOCT-ayauT)

thyHKLjiOHaIbHa nonepeKeHHs
nepeopieHTavjs MUTHUX
MUTHUXOPraHiB npasonopyLueHb
|
3a6e3neyeHHs “neTiHizauis®
HaLjioOHa/TbHOI -
€KOHOMIKM
6e3neku
3a6e3neyeHHs
E€KOHOMIiYHOT
6e3neku

MWUTHWIA NOCT-ayANUT i aHanisa MUTHUX PU3MKIB, WO 3a BAYYHUM
Bucnosom J1.P. bBafsitoBa «BW3HayalTb Cy4YacHY KOH®irypawito
CrpoweHHA npouefyp Toprieni» [47], B3aemMonoB’a3aHi MiX co60t0.
Micna patudgikauii YkpaiHoto [MpoToKony Npo BHECEHHA 3MiH [0
MappakecbKkoi yrogu npo 3acHyBaHHs COT [48] gaHuii nocTynat
HabyB IOPUANYHOrO oopMaeHHsa. Tak, y n. 5.4 4. 5 cT. 7 Yroau npo
CNpPOLLEeHHA npouefyp Toprisni - f0AaTKy L0 BKasaHoro lpoTtokony
NPAMO  BKa3aHO, WO  AepXaBW-YNeHW, «N0o  MOXIMBOCTI,
BMKOPUCTOBYIOTb pesynbTat ayauTy Micns MUTHOIO OYULLEHHSA npu
3aCTOCYBaHHI CMCTEMU YNpaBiiHHA pU3NKamMmn».

OTxe, (a) npuegHaHHA [0 MiXHApPOAHOT KOHBeHUIT npo
CNpoOLWeHHA Ta rapMoHi3ayito MUTHUX npouenyp, (6) patudikayis
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Yrogn npo CNpoLeHHA npouenyp Toprisni, (B) YHOPMyBaHHA B
MUWTHOMY KOAEKCi YKpaiHM BW3HaHUX LMBINI30BaHUMKU KpaiHaMm
3ac06iB BUPILUEHHA AMNeMU «3abe3rneyeHHs HauioHabHOT (Y Tomy
Ymncri eKOHOMIYHOT) 6e3MeKM UM CNPOLLEHHS MUTHUX hOpManbHOCTel
(nepefyciM MWTHOTO KOHTPO/IO) W CMPUSHHSA 30BHILUHLOTOPrOBUM
BiZIHOCMHaM», CNpuAE POPMyBaHHIO MO3NTUBHOIO 06pasy fepXasu, B
AKIW BiAYYTHUM € NparHeHHs CTBOPUTM NPMBaGAMNBUIA IHBECTULIAHNIA
KNiMaT 3 MeTOH MifAHECEHHA BITYM3HAHOT EKOHOMIKW [0 PiBHA
PO3BUHYTUX €BPOMENCLKMX KpaiH. YNpaBaiHHA MUTHUMU pU3NKamin B
KOMMAEKCI i3 MUTHUM NOCT-ayMTOM - OCHOBHa ifes, Tak 61 MOBUTK
«hinocoqisi», LMBINI30BAHOrO MWTHOIO KOHTPO/O I, BapTO A0AATH,
peanbHa MOX/MBICTb MOAEPHI3yBaTU MUTHY [LiSNIbHICTb  TakuM
UMHOM,  Wobm  nocuamntnm T iHhOpMaLiHO-aHaNi TUYHNIA,
MPEBEHTUBHUIA KOMMOHEHTU 3 METOK eq)eKTUBHOro 3abe3srneyeHHs
€KOHOMIYHOT i, 3peLlTOH, HaLioHaNbHOT 6Ge3NeKn AepXKaBu.
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®epotoB O.I1.,

K.10.H., [IOLHT, [OLEHT Kadeapu
MOPCbKOro Ta MUTHOIO Mpasa
HaujioHanbHOro yHisepcutety
«OpecbKa puanyHa akagemis»
(m. Ogeca. YkpaiHa)

Y[IK 342.951 (477)

10 MATAHHSA WOAO ENEKTPOHHOIO
PO3MOAINY MUTHUX OEKJTAPALIA

CTaTTIio NPUCBAYEHO LOCNIIKEHHIO NUTAHHA €IEKTPOHHOIO PO3MOAINY MUTHUX
Jeknapauin B mpoueci MpU3HaYeHHs aBTOMATK30BaHOK CUCTEMOK  MWTHOIO
O(hOpMIEHHS1 B aBTOMATUYHOMY PeXMMi MOCafoBOi 0co6M Migpo3finy MUTHOro
0(hOPM/IEHHS NS BUKOHAHHS MUTHWMX (DOpPMalbHOCTEM 3a BifMOBIAHOK MWUTHOK
[feknapauieto. Ha OCHOBI aHanisy 4YMHHOrO 3akKOHOAaBCTBA YKpaiHW 3 MuTaHb
[iepXXaBHOT MUTHOT CNpaBu BCTAHOB/EHO, LLO BMNPOBALKEHHS PO3MOAiNY eNeKTPOHHUX
BEpCii MWTHMX fdeknapauili MK nocafoBMMu ocobamu Nigpo3giniB  MUTHOrO
O(hOPM/IEHHS Yy aBTOMaTUYHOMY PEXMUMi B MOPSAKY YEProBOCTi 1X HaAXOMKEHHS 10
nigpo3ginis Mirworo oOpPM/IEHHS CMpUSE NPO30POMY O(OPMIIEHHIO €N1EKTPOHHUX
BEPCi MUTHUX AeKnapaLlii.

Kntoyosi cnosa: aBTOMaTM30BaHa CUCTEMA MWUTHOrO OOPMAeHHs. [epxasHa
thickanbHa cny>K6a YKpaiHu, eneKTPOHHWI po3nogin, MWTHa Aeknapavis, MWTHI
(hopManbHOCTI,  Migpo3Ain  MWUTHOrO  OGhOPMEHHS,  MPOrpamHo-iH(opmaLiiHuii
KOMMJIeKC «lHCcnekTop-2006».

degomios A Ti. K Bonpocy 06 a1eKTPOHHOM pacrnpeAeneHn Tamo>KeHHbIX
feknapauunit. - CTaTbs.

CraTb MOCBSfiLLlEHa WCCNefOBaHMI0 BOMPOCA 3MeKTPOHHOFO pacrpejeneHuns
TaMOXEHHbIX AeKnapauuili B MpoLeCCe Ha3Ha4YeHWs aBTOMATU3MPOBAHHOW CMCTEMON
TaMOXEHHOr0  O(hOPM/IEHUS B  aBTOMATUYECKOM pPeXWMe AO/HKHOCTHOTO  nmua
NOApa3fieNeHns  TaMOXEHHOTO  OOPMIEHWA  ANA  BbIMOMHEHUS  TaMOXEHHbIX
thopmanbHOCTe N0 COOTBETCTBYHOLLEN TAMOXEHHON fAeknapauun. Ha ocHoBe aHanu3a
[e/iCTBYIOLLEro  3aKOHOAATeNbCTBA YKpauHbl MO BOMpOCaM  rocyfapCTBEHHOro
TaMOXKEHHOTO flefla  YCTaHOB/IEHO, YTO BHeApeHWe pacrnpefiefieHns  3MeKTPOHHbIX
BEPCWIA TaMOXEHHbIX AeKnapauuidi mexay' AO/MHKHOCTHBIMKU nLaMu nogpasfeneHuii
TaMOXEHHOr0 OOPMIEHNS B aBTOMATUYECKOM PEXMME B MOPSAAKE OYepPeAHOCTU UX
MocTynneHns B MNOAPa3feNeHns  TaMOXEeHHOro  OOpMJIEHMA  CMoco6CTBYET
Mpo3payHoMy O(hOPM/IEHNIO 3MEKTPOHHBIX BEPCUIA TAMOXEHHBIX AeKnapauyii.

KnroyeBble cnoBa: aBTOMATW3MPOBAHHAA CUCTEMA TaMOXEHHOr0 O(OPM/IEHNS.
locygapcTBeHHan (McKanbHas Ccnyx6a YKpauHbl, 371eKTPOHHOe pacrpefeneHue.
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TaMOXXeHHas AeKapaLsl, TaMOXeHHbIe (HoPManbHOCTY, NOAPA3AeNEeHNEe TAMOXEHHOIO
0thopMANEHUS, NPOTPAMMHO-MH(OPMALIMOHHBIN KOMMNEKC «/HCMeKTop-2006».

FedotovAP. To the Issue ofElectronic Distribution o f Customs Declarations.
-Article.

The article is dedicated to researching the issue of electronic distribution of
customs declarations in the process of assignment of customs clearance in automatic
mode by customs clearance subdivision officer for completion of customs formalities
according to corresponding customs declaration. On the ground of analysis of active
legislation of Ukraine that concerns the issues of public customs affairs, it was
determined that implementation of distribution of electronic versions of customs
declarations among customs clearance subdivision officers in automatic mode in order
of precession of their receipt in customs clearance subdivisions contributes into
transparent registration of electronic versions of the declarations.

Keywords: automated system of customs clearance, the State Fiscal Service of
Ukraine, electronic distribution, customs declaration, customs formalities, customs
clearance subdivision, program and information complex «Inspector-2006».

MogepHisaliss Ta KOMMNJEKCHE OHOBMEHHA  3aKOHOAABCTBA
YKpaiH/ 3 NUTaHb AepXkaBHOI MWTHOT CnpasW, 3 YypaxyBaHHAM
CyYaCHUX TeHAeHLil Ta 0CO6/IMBOCTE PO3BUTKY YKpaiHU, LUASXOM
iMnnemeHTau i Mi>KHapOAHMNX MUTHMNX CTaHAapTiB, Lo
BCTQHOB/IIOKOTb  MapTHEPCbKi  B3aEMOBIAHOCUHN  MDDK ~ MUTHUMM
aAMmiHicTpayisMu, cy6’eKTaMm 30BHILUHbOEKOHOMIYHOT Ais/bHOCTI Ta
OKpPEMMMM rpomagaHamu, 403BONWAN OPraHiyHO BUPIWLUTU NUTAHHS
3MEHLLEHHS BN/IMBY «/OACLKOro (hakTopa» Ha Mpouec Ta pesynbtar
MWUTHOIO OhOPMEHHS TOBapiB, NiABULLEHHA eDeKTUBHOCTI MUTHOIO
KOHTPO/O SIK OHOIO 3 METOAIB MUTHOIO PerystoBaHHA. Pas3oM i3 TumM,
MO3UTUBHUM  3pYLUEHHSAM Y HanpaMKy MoOfepHi3auii npouecy
3[iCHEHHS MUTHUX (POPManbHOCTEA NOcagoBMMK 0cob6ammn OpraHis
MWUTHOrO cnpsMyBaHHSA [lepXXaBHOI (hicKanbHOT CNy>X6u YKpaiHu
(pani - APC YkpaiHu), CTano BNpoBaKeHHA aBToMaTu3aLii npouecy
po3NoAiny MATHUX Aeknapayiil, NogaHuX Ans MATHOTO O(OPMAIEHHS,
MiXX nocagoBumm ocobamm nigpo3ainy MUTHOO O(OPMEHHS.

beszanepeyHo, Takuii KPOK CTaB BaroMMM y  MpPOLECi
HabNWKEeHHS NpoLesyp MUTHOrO KOHTPO/IO Ta MUTHOTO OhOPMJIEHHS
[0 €BPONENiCbKNX CTaHAApTiB. AMKe 3aBAsKW  eNeKTPOHHOMY
po3NoAiny MATHWUX Aeknapayiil, NogaHuX Ans MATHOTO O(OPMEHHS,
MK MocafoBMMM ocobamy Migpo3ginly MWUTHOro  OOpPMIEHHS
3BOAMTLCA A0 MiHIMYMYy CY6’€KTMBHMWIA (DaKTOp Mig Yac 34iiCHEHHSN
MUTHUX (hOpManbHOCTER (CnpauboBye 6e3KOHTaKTHUIA MeToa). OfHaK
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y NpoLeci NpoBefeHHs AOCUTb LUBUAKMX TpaHC(OPMAaLiiHMUX 3MiH
3aKOHOJABCTBa YKpalHW 3 MNWUTaHb [AepXXaBHOI MUTHOT Crpasu
BUHWK/IO 4YMMano HEBMPIWWEHUX MWTaHb, $Ki 6e3nocepegHbO
CTOCYIOTbCS NOPAAKY eIeKTPOHHOr0 PO3Mogisly MATHUX feknapauiil B
npoueci  MpW3HaYeHHs aBTOMATM30BAHOK CUCTEMOID  MUTHOIO
0(hOPMJIEHHSA B aBTOMATUYHOMY PeXMMI M0cajoBoi 0cobu nigposgainy
MWTHOrO OGOPM/IEHHS ANS1 BUKOHAHHA MWUTHUX (DOPMasibHOCTEN 3a
BiZNOBIAHOIO MWUTHOK feKnapauieto. Y 3B’A3KY 3 YMM Haykosa Ta
MpakTM4yHa LUiHHICTb, a TakKOX aKTyalbHIiCTb  MPOBEAEHOr0
[OCNIIKEHHS HE BUK/IMKAE CYMHIBIB.

Ha cborofHi npobnemartuka iHopmaTusalii cepy Aep>xaBHOT
MWUTHOI CMpaBW, a TakoX MUTaHHS CNPOLLEeHHs npoueayp MUTHOMO
KOHTPO/O Ta MUTHOrO O(hOPM/IEHHS TOBapIB € AOCUTL aKTyallbHUMMU.
3a3HayYeHVM MUTaHHAM NpPUAINAIOTL yBary y CBOIX po6oTaxX BYeHi-
npaBo3HaBLi Ta NPakTUKY MUTHOI ranysi: €.B. JogiH, C.B. Kisanos,
B.A. Kopmny, FO.A. KyHeB, A.B. MakapeHko, B.[l. HaymeHKo,
M.B. Mawwuko, M.49. MicHuit, 4.B. MpuiiMayeHKo Ta iHLWi. Pa3om 3 TuM,
BPAaxOBYKOUM MNPOLEC aKTMBHOIO peopMyBaHHA cepu Aep>KaBHOI
MWUTHOT CMpasu, MUTaHHS LWOAO eNeKTPOHHOro PO3NoAiny MUTHUX
Jleknapauiin B npoueci Npu3HayeHHs aBTOMATM30BaHOK CUCTEMOHD
MWUTHOrO OPOPM/IEHHS B aBTOMATUYHOMY PEXUMi NMocagoBoi 0cobu
nigposainy MWTHOrO  OMOPMAEHHA AN BWMKOHAaHHA  MUTHUX
thopManbHOCTER 3a BiNOBIAHOK MWUTHOI AeKnapalli€to 3aMLLImnMaocs
no3a yBarol HaykoBuiB. OfHak BIfCYTHICTb HayKOBO-MeTOAUYHOrO0
3a6e3MneyeHHs Yy MNUTAHHAX E€NEeKTPOHHOIO  PO3MOogisly  MUTHUX
JleKknapauiin cnpusie BUHMKHEHHIO YMManoi KifbKOCTi NepeLllkof Ta
Gap'epiB Ha LWNAXYy [epXaBHOI MWTHOI CrpaBy [0 MiKHapOAHWX
BUMOT Ta CTaHAapTiB.

MeTolo CcTaTTi € BUABMEHHS Ta [JOCNIIKEHHA nNpob6neMu
€MIEKTPOHHOIr0  PO3NOAINY  MWUTHUX  fdeknapauii B npoueci
NpU3Ha4YeHHs aBTOMATU30BAHOK CUCTEMOKD MWUTHOMO O(OPM/IEHHA B
aBTOMAaTMYHOMY pPeXuMi NocagoBoi 0cobu nigposginy MWUTHOMO
O(hOPMMIEHHA AN BWKOHAHHA  MWUTHUX  (hOPManbHOCTEN  3a
BiAMOBIAHOK MUTHOIO [eKnapayieto.
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OfHUM i3 OCHOBHWX IHCTPYMEHTIB 3[iCHEHHS AepXKaBHOI
MWUTHOI cnpaBu Ta 060B’A3KOBOKD YMOBOK peanisauii npaBa Ha
nepeMilleHHs TOBapiB Ta TPaHCMOPTHMX 3acobiB  KoMepLinHOro
NPU3HAYeHHS Yepe3 MWUTHUIA KOpPAOH YKpaiHM € TX MWUTHe
0hOPMEHHS - BMKOHAHHA MUTHUX (hOPMaibHOCTEl, HeOOXiAHUX ANns
BUMYCKY TOBapiB, TPAHCMOPTHMX 3ac06iB KOMEPLiiHOro NpU3HaYeHHs
3 MeTOl0 3abe3neyeHHs AOTPUMaHHA BCTAHOB/EHOMO 3aKOHOLABCTBOM
YKpaiHn nopsigKy nepemilleHHs ToBapiB, TPaHCMOPTHMX 3acobiB
KOMEpLIAHOro Npu3HayYeHHs Yepe3 MUTHWIA KOPAOH YKpaiHu, a TakoX
3a6e3neyeHHs CTaTUCTUYHOIO 06/1iKy BBE3EHHSI HA MUTHY TePUTOPItO
YKpaiHu, BUBE3EHHS 3a 11 MeXi i TpaH3uUTy Yepes i TepuTopito ToBapis
[2,n. 23 cT. 4, 4. 1cT. 246].

MWTHI hopmanbHOCTI NiANsAraloTb BMKOHAHHIO BignoBigHUMM
ocobamy Ta opraHamum MUTHOro cnpsMyBaHHa APC YkpaiHn 3
METOK [JOTPUMaHHA BUMOI 3aKOHOJABCTBA YKpaiHW 3 MNUTaHb
[ep>kaBHOT MUTHOI cnpasu [2, n. 29 cT. 4].

Cnig 3a3HauMTW, WO [0 NPUAHATTA Hakasy MiHicTepcTBa
(hiHaHciB  YkpaiHn Big 28.03.2016 p. Ne 395, dakum 6yno
3anpoBapkeHo Po3NoAin MWTHUX AeKnapauin MiXX nocagoByMu
ocobamMy Migpo3aiNnie MWUTHOrO O(OPMSIEHHS B aBTOMAaTUYHOMY
peXxvuMi B MOPSLKY 4YeproBOCTi X HALXOMKEHHA [0 NiApo3ainis
MWUTHOro odopmneHHsa [4], nonepefHi cnpobu kepisHuutBa APC
YKpaiHu Ta KepiBHWKIB OKPEMUX MUTHULDL JPC YKpaiHN B MUTaHHAX
KOHTPO/IKO 3a PO3MOAiN0oM, PeecTpaLieto, NEPEBIPKOKD Ta NPUAHATTAM
[0 O(hOPM/IEHHS Y MWUTHOMY BiAHOLLUEHHI MUTHUX Aeknapauii [1; 3]
6ynu He LOCUTL BLATUMM.

Hanpuknag, nuctom AO®C  Ykpainu Big 20.07.2015 p.
Ne 26302/7/99-99-24-02-02-17 6yno 3anpoBagXeHO NEBHUIA MeXaHi3m
po3noAiny MWTHMX AeKnapauii MK nocagoBuMu  ocobamu
Nigpo3Linis MATHOIO O(OPM/EHHS, PO3TALlOBaHUMW 033 MeXamu
MYHKTIB NPOMYCKY Yepe3 Aep>XaBHWI KOPAOH YKpaiHu. Llei MexaHi3Mm
3000B’A3yBaB  MNocagoBmx  oci6, fAKi  3rigHO 31 cBOIMK
(hyHKLiOHaIbHUMK  060B’A3KaMu  3AilicHIOBanM Yy  nigpo3sginax
MWUTHOFO O(OPMMIEHHS PO3MOAIN  E€NEKTPOHHUX BEPCIA  MUTHUX
Jeknapauii MK iHWKMMKM nocafoBMMu ocobamu UMX Nigpo3ginis,
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BUMKOHYBaTU neBHi  (hOpManbHOCTI, MOB'A3aHi 3 PO3MNOAIIOM,
peecTpauieto, NepeBipkoK Ta NPUAHATTAM L0 MUTHOIO OOPMIIEHHS
€/1EKTPOHHUX BEPCiin MUTHUX feknapauii [3].

Tak, nicna oTpMMaHHSA efeKTPOHHOT Bepcil MUTHOI Aeknapauii y
CKMagi €eneKTPOHHOro MNOBIAOM/IEHHS, 3aCBiYEHOr0 eNeKTPOHHUM
UMPOBUM MiANMCOM [ieKnapaHTa, Ta MpOBeLeHHS MNOCNifyuoro
(hopMaToNoriyHoOro  KOHTPOJIKO  MPaBUIbHOCTI  3aMOBHEHHSA  rpad
€1IeKTPOHHOI Bepcii MUTHOI Aeknapauii, nocagosa 0coba, fka 3rigHo
CBOIX (PYHKUiOHa/IbHMX 000B'A3KIB  3f4iiicHIOBaNna y nigposgini
MWUTHOTO O(DOPMMIEHHS PO3MOAiN  ENeKTPOHHUX BEPCIA  MUTHMX
[JleKnapaLliii, BAKOHyBana Taki fil:

- 3aHOCKMa eNeKTPOHHY BepCito MUTHOT geknapauii 4o €anHoi
aBTOMaTu30BaHOI  iHopMauiiHoT cuctemn APC  YKpaiHm 3
aBTOMATUYHWUM MPUCBOEHHSAM PEECTPALIHOIO HOMEpPY eNeKTPOHHIN
Bepcil TakoT MUTHOT Aeknapauii;

- 3AificHIOBana MOCAIAOBHUIA (y MOPSAKY  HAAXOMKEHHS)
po3nofin  eneKTPOHHMX BepCii MWTHMX [eKnapauid  LIsgxom
NPOCTaB/eHHA HOMepa LWTaMna «nif, MUTHUM KOHTPO/IeM» M0CcagoBoi
0co6W, BW3HAYEHOT AN BUKOHAHHA MUTHUX (HOpManbHOCTER 3a
€M1eKTPOHHOO BEepCIiErD TakoT MUTHOI aeknapauii [3].

Y TOW Xe 4ac, po3MOAiN eNeKTPOHHWUX BepCil  MUTHUX
Jeknapauiin y nigposginax MMTHOrO OohOpPMJIEHHS, PO3TaLLIOBAHUX Y
MYyHKTax Nponycky yepes3 Aep>KaBHUA KOPLOH YKpaiHu, 34iCHIOBaBCS
LUAAXOM BMOOPY BIAMOBIAHOINO €MEKTPOHHOrO MOBIAOMEHHS Y
nopsaky npea'siBAeHHs ToBapiB | TPaHCMOPTHUX 3acobiB  And
BUKOHaHHA MUTHMX (hopMasnbHocTei [3].

Ha anb, Ha nepiog 2015 - nepwwoi nonosuHu 2016 pp. Takuii
MexaHi3M po3noAiny MATHUX AeKnapauiil MiXX nocagoBumu ocobamu
nigpo3ainisa MUTHOro OQOpMEHHs, 3anpoBamkeHnii APC YKpaiHny,
He AOMNOMIr HiBeNtoBaTU BCEOCSXKHOT poni NocafoBux ocib, fKi 3rigHo
3 (OYHKLiOHaNbHUMK 000B'A3KaMK 3[iiCHIOBaNN y Bifainax MATHOIO
0hOpPM/IEHHS PO3MOAIN eNEKTPOHHMX BEPCI MUTHMX AeKnapaLlii.

IHWWIA  mexaHi3M  po3noginy MUTHMUX  [eknapauiin  6yno
3anpoBafXKeHO B MeXaxX OKPeMO BU3HAYyeHoi MuTHuui OPC
YKpaiHn - Ogecbkoi MUTHUUI OPC YkpaiHu. Tak, HavyalbHUKK
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MUTHMX nNocTiB Opecbkoi MUTHULI OPC YKpaiHM NOBUHHI 6ynn
3abe3neyyBaTit PO3MOAIN MWUTHUX [AeKnapauidi MK MocagoBumu
ocobamu nigpo3ainis MUTHOrO OMOPMIEHHS A1 BUKOHaHHS HUMMU
MWUTHUX (OPManbHOCTEl Yy TEPMiH, WO He MepeBMLLYE 5 XBUAWH 3
MOMEHTY OTpUMaHHs MOCafoBOK0 0CO60I0 NiApo3ainy MUTHOrO
0hopMIEHHS, SKa 3TiAHO 3 (YHKLiOHabHUMKN 060B’A3KaM1 34iiCHIOE
pO3MoAin MATHUX [AeKnapauiii, Takoi geknapauii [1, n. 1.1], a Takox
3abe3neyyBaT peecTpalito, MPoBefeHHs NepeBipKM Ta MPUAHATTS
MWUTHOT Aeknapauii 4ns ohopMneHHs y TepMiH, WO He nepesuLlye 20
XBUAMH 3 4acy 1i nofaHHA geknapaHToM abo YrNOBHOBaXXEHOK HUM
oco6oto [1, n. 1.2].

Mpu ubomy, HavanbHWK Bigainy IT Ogecbkoi MuUTHULI OPC
YKpaiHn NoBMHEH OyB 3AiliCHIOBATU MOCTIAHUIA aHani3 cepefHbLOro
TEPMiHy:

- MK 4acoMm OTpMMaHHA MUTHOT feKnapauii NocagoBoo 0Co60t0
nigpo3ainy MUTHOrO OOPMIEHHS, AKa 3rigHO 3 (DYHKUiOHaIbHUMMK
060B’A3KaMM 3AICHIOE PO3MOAIN MUTHUX AeKnapauiil, Ta yacom Ti
posnofiny nocafoBiin 0cobi Nigpo3giny MUTHOTO OGOPMAEHHS ANS
BUKOHAHHS MUTHUX (POPMa/IbHOCTEN;

- MiX 4yacoM nofaHHsA MUTHOI fieknapaLii Ta Yacom ii peecTpauil;

- MiX YacoM peecTpaLii MUTHOT AeknapaLii Ta 4acoM 3aKiHUYeHHS
11 nepeBipKu;

- Mi>K 4acoM 3aKiHUYeHHS NepeBipKY MUTHOT AeknapaLii Ta 4acom
NPUAHATTA T 4o ohopMaeHHs [1, n. 2].

MpoBoAsYM aHasni3 MexaHi3my po3Mofiny eneKTPOHHMX Bepciii
MUTHUX [Jeknapauid, Akl 6yno 3anpoBafXeHO B nigpo3ginax
MUTHOr0 odopMieHHs Ofecbkoi mMuTHULI OPC YKpaiHn, MOXHa
3p06MTN BMCHOBOK, LLO 0CO6AMBOIO 4y BigMIHHOIO Bif MONOXEHb
MuTHOro Kogekcy YKpaiHu Ta Hakaszy MiHicTepcTBa (piHaHCIB
YKpaiHu Big 28.03.2016 p. Ne 395 6a4eHHs XpOHOMETpPaXKy po6oyoro
Yyacy nocafoBux 0Ci6 MNyHKTIB MUTHOrO OOPMIEHHA MUTHMX NOCTIB
Opecbkoi MUTHUUI OPC YKpaiHn y po3pisi po3noginy, peectpaduii,
nepeBipkn Ta MPUAHATTS A0 MWUTHOTO O(OPM/IEHHS E1EKTPOHHUX
BepCii MUTHMX Aeknapauii B JopyyeHHi HavanbHMKa OfecbKol
MUTHMLI [epxxaBHOi (hickanbHOT cny>k6m Ykpainu Big 16.03.2016 p.
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Ne 13/15-70-00, sike 30,06yn10 YeproBy ryyHy Hassy «Jleknapauisi 3a 20
XBWUNH», He nepegbayanocs [1].

Kpim TOro, Heob6xifHO 3a3HauuTW, WO [0 NPUAHATTA HakKasy
MiHicTepcTBa (iHaHCiB YKpaiHu Big 28.03.2016 p. Ne 395 «[po
3aTBEpAKEHHS 3MiH f0 [MopsAaKy BUKOHAHHA MUTHUX ()OPMasibHOCTEN
npu 3A4iACHEHHI MWTHOrO OC(OPM/EHHS TOBapiB i3 3aCTOCYBaHHSIM
MWUTHOT  Aeknapauii Ha 6f1aHKy €4MHOr0  agMiHiCTPaTUBHOIO
LOKYMEHTa», XO0/[eH HOPMaTUBHO-MPaBOBMWIA aKT He MPOBOAUB HiTKOrO
PO3MeXyBaHHS MOHSATb «PO3MOAIN», «PeecTpallis», «nepesBipka» Ta
«MPUAHATTA 4O MUTHOTO OOPMIEHHS» MUTHUX Aeknapauiin [4; 6; 7;
8].

Ha cborogHi nofoXeHHAMU 3aKOHOZABCTBA YKpaiHW 3 MUTaHb
[ep>XaBHOT MUTHOT CrpaByM YiTKO BM3HAYEHO, L0 peecTpauis MUTHOI
Jeknapalii, Ti nepeBipka Ta MPUIAHATTS MUTHOI Aeknapauii ans
O(hOPMJIEHHS € CYKYMHICTIO MWUTHUX (DOPMasibHOCTEN 3a MUTHOMO
[leKnapallieto, 3amoBHEHOK Y 3BM4YaiiHOMY nopsigky [5, po3gin 4
MopsaKy BWMKOHAHHA MWTHUX (HOPManbHOCTEA NpU  3A4IACHEHHI
MUTHOIO OPOPMJIEHHA TOBAPIB i3 3aCTOCYBaHHAM MWTHOI Aeknapauii
Ha 6naHKy €AMHOrO agMmiHicTpaTMBHOIO AOKyMeHTa]. MMpu Ubomy,
peecTpayis MUTHOT feknapauii BK/IOYae: nepeBipKy BiAMOBIAHOCTI
thopmaty eneKTPOHHOT Konii MUTHOT Aeknapauii Ha nanepoBoMy HOCii
(eneKTPOHHOI MUTHOI fAeknapauii) Ta eNeKTPOHHOT Konii Aeknapauii
MWTHOT BapTOCTi Ha ManepoBOMY HOCIi (ENeKTPOHHOI Aeknapauii
MWTHOT BapTOCTi) BCTAHOBNEHMM BMMOram Ta (iKCyBaHHS AaTn W
yacy nofaHHa MWTHOI Aeknapauii gna odopmneHHsa [5, n. 4.1
MopsaKy BWMKOHAHHA MWTHUX (HOPManbHOCTEA NpU  3[AIACHEHHI
MWTHOrO OPOPM/IEHHS TOBapIB i3 3aCTOCYBaHHAM MWUTHOI Aeknapauii
Ha 6naHKy €OMHOro aAMiHICTPaTUBHOrO AOKyMeHTa]. [lepeBipka
MWUTHOT AeKnapauii - nepeBipka HasBHOCTI NOAAaHMX Pa3oM 3 MUTHOIO
[eKnapauieto paxyHka abo IHLIOFO0 [AOKYMEHTa, SKWA BU3HAYaEe
BapTiCTb TOBapy, Ta y BMNafKaxX, BCTAHOBAEHUX MUTHUM KOLEKCOM
YKpaiHu, fAeknapauii MWMTHOI BapTOCTi; MnepeBipka 3a A0MNOMOroH
nporpaMHOro 3abesneyvyeHHs NpPaBU/ILHOCTI  3aMOBHEHHS  MUTHOI
feknapauii BignoBigHO 4O BWMOr, BCTaHOBNEHWX 3aKOHOAABCTBOM 3
NUTaHb [ep>KaBHOi MWTHOI cnpaBW; nepeBipka BignNoOBigHOCTI
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BiZIOMOCTelA, YHECEHMX [0 €NIeKTPOHHOT KOMiT MWUTHOI Aeknapauil,
BIAOMOCTAM, WO BHECEHi [0 MMWTHOI feknapauii, nogaHoi Ha
nanepoBoMmy Hocii [5, n. 4.2 TlopsfKy BWKOHAHHA MUTHUX
thopManbHOCTEA MpW 3[AIACHEHHI MUTHOrO O(OPM/IEHHS TOBapiB i3
3aCTOCYBaHHAM  MWTHOI  geknapauii  Ha  6GnaHKy — €4MHOrO
afMiHICTPaTMBHOr0 JOKyMeHTa]. MpUIAHATTA MUTHOT Aeknapauii gns
ODOPMNEHHA -  CYKYMHICTb  MWTHUX  (DOpManbHOCTeR,  SKi
nepenb6ayatoTb BUKOHAHHA BiAMNOBIAHOI MOCALOBOKD OCOBOK MYHKTY
MWUTHOFO O(OPMIEHHS OKPEMUX [iA 3 MPOCTaBMEHHA Y MUTHIlA
Jeknapauii 3rigHo 3 MOPSAAKOM 3arMOBHEHHA MWTHUX AeKnapauiid Ha
6naHKy €AMHOro afgMiHICTPaTMBHOINO AOKYMEeHTa BigbuTKa LWTamna
«Mif, MATHUM KOHTPOMIEM»; MNPOCTaBMEHHA BiA6MTKa LWTamna nig
MUTHUM KOHTPOMEM Ha paxyHKy abo iHWOMY [AOKYMEHTI, SKWUiA
BM3HA4ae BapTiCTb TOBapy (Y pasi MogaHHA Oro Ha MnanepoBOMY
HOCiT); YHECeHHsi Homepa WTamna nig MWUTHUM KOHTPOMiEM A0
€MeKTPOHHOT Konii MUTHOT feknapauii (y pasi nofaHHA MMWTHOI
Jeknapauii Ha nanepoBoMy HociT) abo A0 €eneKTPOHHOI MUTHOI
neknapauii [5, n. 4.3 MNopsaaKy BUKOHAHHS MUTHUX (hOpManbHOCTel
npu 34IACHEHHI MWTHOr0 OMOPMAEHHS TOBapiB i3 3acCTOCYBaHHAM
MUTHOT Aeknapauii Ha 6naHKy €AMHOrO  agMiHICTPaTMBHOIO
[OKyMeHTa].

AHani3 nonoXeHb 3aKOHOAABCTBA YKpaiHW 3 NTaHb AepPXKaBHOT
MWUTHOI CnpaBu [ae 3MOry CTBEPKYBaTW, WO PO3MOAINT MUTHUX
Jeknapauiin - npu3HaYeHHs aBTOMaTU30BaHOK CUCTEMOKD MUTHOMO
O(POPM/IEHHS B aBTOMAaTUYHOMY PEXMMi NocagoBoi 0COO6WM MYHKTY
MUTHOIO O(hOPM/EHHS, Ha AKY Oyfde NOKMNaaeHO BUKOHAHHS MUTHUX
thopMasnibHOCTEl 3a BIAMOBIAHOK MWUTHOK Aeknapauieto. OTXe,
po3nodin MWTHMX [AeKnapaliil 3AiiCHIOETLCA B aBTOMaTUYHOMY
PEXMMi B NMOPSAKY YeproBoCTi HAAXOMKEHHS MUTHMX AeKnapauiii ans
MUTHOIO O(DOPM/IEHHS Ta HE € BULOM MUTHUX POPMasibHOCTENA.

LiicHo, Ha TenepiLlHilA Yac MaiiXXe BECb MPOLLEC AOKYMEHTOO0BIrY
y cthepi gepxaBHOI MUTHOT cnpaBu Bif0YBaeTbCA BUK/IIOYHO B
€M1IEKTPOHHOMY BUINAAI, a AeKnapyBaHHA TOBapiB i3 iX NofasiblLunm
MUTHUM OhOPMAEHHAM 3AIACHIOETHCA LLSXOM:
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- €/IeKTPOHHOr0 [eKnapyBaHHs Ta €fIeKTPOHHOr0 MWUTHOMO
0(hOpMNEHHSA 3a AO0NOMOroK aBTOMATM30BAHMX CUCTEM CY6’eKTiB
30BHILUHLOEKOHOMIYHOT AiSiSIbHOCTI Ta MOAYNiB aBTOMaTU30BaHOI
CUCTEMW  MWUTHOTO  OChOPM/IEHHS  NPOrpamHO-iH(opMaLiiHoOro
KOMINeKcy «lHCcnekTop-2006» €amHoT aBTOMaTN30BaHOI
iHhopmauiiHoT cuctemn APC  YkpaiHW, 3  BWMKOPUCTaHHSM
MOX/MBOCTE Mepexi IHTepHeT. 3a [AOMOMOroK  €feKTPOHHOro
[eKnapyBaHH Ta €/IEKTPOHHOIO0 MWUTHOIO O(OPMIIEHHS Y MicLsX
po3TalyBaHHA BignoBigHNX Migpo3ainis MuTHUUL APC YkpaiHu
NpMiMatoTbCa Ta OPOPM/IKOIOTLCSA ENEKTPOHHI MUTHI geknapauii 6e3
HaJaHHA MUTHUX AeKnapaLiin Ha nanepoBoMY HOCIT;

- BUKOPUCTaHHA Y MiICUAX MWUTHOrO oopmMaeHHa (y Micusax
po3TallyBaHHA BifNOBIgHUX Migpo34inisa MUTHUUL OPC YkpaiHu)
NPOrpaMHoO-TEXHIYHMX MomyNiB «lH(hopMaLiiHUIA TepMiHan», SKKUX
npusHayeHo ans CamoCTiliHOro BBEEHHS cy6’ekTamu
30BHILLHbOEKOHOMIYHOT AifNbHOCTI B aBTOMATW30BaHy CUCTEMY
MWUTHOTO O(OPMNEHHS €NEKTPOHHUX KOMilA MWUTHUX AeKnapauiid.
OfiHaK, BUX0AA4M 3 NPaKTUKM MUTHOTO ODOPMIIEHHS, MOXHa 3p0BuTH
BMCHOBOK, WO BUKOPUCTaHHA Cy6’€KTaMM 30BHiLLHbOEKOHOMIYHOI
[iSNbHOCTI TEXHIYHMX MOXNMBOCTEN MPOrpaMHO-TEXHIYHOIO MOAY NS
«IHhopMaLiiHniA TepmiHan» MUTHULL APC YKpaiHK He NPUKUIOCS.
A TOMYy CY6'€KTU 30BHILLHbOEKOHOMIYHOT AiiNbHOCTI, Y NepeBaXkHil
CBOI  GiNbLUIOCTI, BWMKOPWUCTOBYKOTb MOX/MBICTb  €NEKTPOHHOIO
06MiHY 3a [OMOMOrol CBOTX aBTOMaTWM30BaHWX CUCTEM Ta MOAYNS
ABTOMATN30BaHOI CUCTEMMU MUTHOrO OC(OPMJIEHHS MPOrpamMHo-
iHthopmaLiiHoro KOMMNAeKCy «lHcnekTop-2006» €ANHOI
aBTOMaTM30BaHO! iHopmauiiHoi cuctemn APC  YkpaiHu 3
BUKOPUCTaHHAM MepeXi IHTepHeT.

OTXe, nicns nofaHHs [eKnapaHTOM MWTHOI Jeknapauii o
MUTHOTO  O(DOPMJIEHHA  aBTOMATWU30BAHOK CUCTEMOID  MUTHOrO
OhOPMNEHHA AN BWKOHAHHA  MUTHMX  (hOpManbHOCTENM  3a
BIZNOBIAHOI MWTHOIO [eKnapauield B aBTOMAaTUYHOMY PEeXUMI
Mpu3Ha4aeTbCs NocafgoBa 0coba Migpo3diny MUTHOrO OOPMIIEHHS.
Takuii po3nofin MWUTHUX AeKnapauiil 34iACHIOETbCS B MOPSAKY
YeproBoCTi X HAAXOMKEHHS AN MUTHOrO odhopMeHHs [5, a63. 1 n.
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3.7. MopsigKy BUKOHAHHS MUTHUX (HOPManbHOCTEN NpU 34iACHEHHI
MWUTHOIO OPOPM/IEHHS TOBapIB i3 3aCTOCYBaHHAM MWUTHOI Aeknapauil
Ha 61aHKy €AMHOrO afMiHICTPaTUBHOIO JOKYMEHTA].

LLinKom 3po3yMmifno, Lo po3nodin eNeKTPOHHMX BepCiiA MUTHMX
Jleknapauiin 34iliCHIOETbCA 3a AOMOMOIOK TEXHIYHUX MOXK/TMBOCTEN
nporpaMHo-iHhopmauiiHoro Komnnekcy «lHcnekTop-2006», AKuia
IHTErpoBaHO [0 aBTOMAaTW30BaHOI CUCTEMW MUTHOrO O(OPM/IEHHS
OPC  YkpaiHn. Tlpy  UboMy, nNONOXKEHHAMM n. 3.8 [lopsagky
BUKOHaHHA MUTHUX (DOPMaIbHOCTEA NpU  34iACHEHHI  MWTHOrO
0(hopM/IEHHA TOBaPIB i3 3aCTOCYBaHHAM MUTHOT AeKnapalii Ha 6naHkKy
€VHOr0 afiMiHICTPaTUBHOIO JOKYMEHTa nepeabdayeHo, Lo y BUNaaKy,
KO/ nocagoBa 0coba NyHKTY MUTHOrO OPOPMIIEHHS, fika po3noyana
MWUTHI (hOpMasibHOCTi 3a MUTHOKO AeKnapaui€to, He 3aBeplumna ix y
CBil pobounit uvac abo nepebyBae y CTaHi  TMMYacoBoOi
Hemnpawe3faTHOCTI, BUKOHAHHA MUTHWUX (hOpMasibHOCTEl 3a MUTHOHK
Jeknapauieto Moxe OyTW MepefaHO KepPiBHUKOM LbOIO  MYHKTY
MWUTHOrO OChOPM/IEHHS] abo 0C060M0, fKa BUKOHYE Oro 060B’AI3KM,
iHLWI/ nocafoBii 0co6i NYHKTY MUTHOrO odhopMIeHHS [5].

OfHaK Yy LbOMY KOHTEKCTI BMHMKAE OKpPEME MUTaHHA - LOoA0
MPV3HAYeHHS aBTOMATU30BaHOK CUCTEMOK MWUTHOrO OQOPMIIEHHS
NS BUKOHaHHA MWUTHUX (DOpManbHOCTEN 3a BifNoBiAHOK MUTHOMO
[eknapalieto nocafoBmx ocib nigposainy MUTHOrO OOPMIEHHS, SKi
npautooTs N0 3MiHHOMY rpaiky po60oTh, Tak SK Ha MOMEHT
NpM3HayYeHHs aBTOMATU30BaHOK CUCTEMOK MUTHOIO OQOPMIIEHHS
ANS BUKOHaHHA MWUTHUX (hopManbHOCTEl 3a BifmnoBiAHOK MWUTHOM
Jeknapalieto, nocagoBa ocoba Nigpo3fisly MUTHOTO O(OPMIIEHHS
MOXe MaTu BWXigHWA B pobOTi MiX 3MiHamu. Kpim TOro,
nepegbaveHa LWTaTHMM pPO3NUCOM MocagoBa ocoba nigposginy
MWTHOrO O(OPMAEHHSA, fAKY Oyfo BU3HAYEHO B aBTOMATUYHOMY
PEeXWUMi AN BUKOHAHHA MWUTHMX (POpMa/ibHOCTeld 3a BiANOBIAHOK
MUTHOIO AeKnapauieto, Moxe OyTW BifCTOPOHEHOH Bif BUKOHAHHS
060B'AI3KIB 32 MOCAJOK0 Ha Yac 3AIMCHEHHA AUCLMUNAIHAPHOIO
MPOBaKEHHS, 3HAXOAWTUCS Ha JKAPHSHOMY, Y  CNy>K60BOMY
BiAPSAMKEHHI (y MeXax YKpaiHu abo 3a 1i mexamu), y BignycTui
TOLWO.
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Mpn UbOMY 3rigHO MOMOXeHb 4. 1 cT. 255 MUWTHOro Kogekcy
YKpaiHu, MUTHE O(OPMMEHHS TOBapiB Ta TPaHCMNOPTHWX 3acobiB
KOMepLUiiHOro npu3HayeHHsi MOBMHHO OYTWM 3aBepLUeHO MPOTAroM
4YOTMPLOX PO6OYMX TOAMH 3 MOMEHTY Mpef'sBeHHS TOBapiB.,
TPaHCMOPTHUX 3aC06iB KOMEPLIAHOrO MPU3HAYEHHs, L0 NignaraTb
MWUTHOMY O(OPM/IEHHIO (AKLLO Taki TOBapW, TPaHCMOPTHI 3acobu
KOMEpLIAHOrO MpU3HAYeHHs MiAnAaratoTb MPef'sBAEeHHI0), MNOAAHHS
MWUTHOT  Jeknapauii abo [A0OKyMeHTa, SKWIA  BIignNoBigHO A0
3aKOHOAaBCTBa 1I 3aMiHIOE, Ta BCIX HeOOXifHUX [OKYMEHTIB i
BigomocTeil [2]. Y 3B’A3KYy 3 UMM BUHMKAe Heo6XigHICTb nepesaui
BUKOHaHHA MMWTHUX (HOPManbHOCTE 3a MUTHOK [eKnapauiero Bif
nocafioBoi 0Co6M, BW3HAYEHOT B aBTOMaTUYHOMY PeXUMi Ans
BMKOHaHHA MWTHUX (opManbHOCTel 3a BIAMOBIAHOK MUTHOHO
Jeknapauieto, O iHWOT nocafgoBoi 0cobu Migpo3g[iny MWUTHOrO
oopmneHHs. OfHakK, Ha CbOrofHi  MOMOXeHHAMU  [lopsaky
BUKOHaHHA MWTHUX (OpMasbHOCTEA Npu  34iACHEHHI MWUTHOrO
0(hopMNeHHS TOBapIB i3 3aCTOCYBaHHAM MUTHOI AeKnapauii Ha 61aHKy
EOMHOrO  aAMIHICTPaTMBHOrO  OOKYMeHTa  He  nepefbayeHo
MOX/IMBOCTI nepefadi KepiBHUKOM MYHKTY MUTHOrO 0popm/IeHHS abo
0c060l0, fIKa BWKOHYE WMOro 060B’A3KM, BWKOHAHHS MMWTHUX
thopmManbHOCTel 3a MWUTHOK JeKnapauierd Bif nocagoBoi ocobw,
BM3HAYEHOI B aBTOMATUYHOMY pPeXumMi [AN18 BUKOHaHHA MUTHUX
thopManbHOCTEl 3a BiAMOBIAHOK MWUTHOK AeKnapalieto (sika Moxe
MaTu BUXiAHWIA B po6OTi MiXK 3MiHaMK, MOXe 6yTu BifCTOPOHEHOHD
BifL BMKOHaHHS 0O60B’A3KIB 3a MOCAA0Kd Ha 4ac 3[AIACHEHHS
AUCUMNIIHAPHOTO NPOBa[KEHHSA, 3HAXOAWMTUCA Ha NiKapHAHOMY, Y
CNY>K60BOMY BifpamKeHHI (Y Mexax YKpaiHu abo 3a ii Mexamu), y
BiANycCTUi TOWO), A0 iHWOI NocafoBol 0cobW Migpo3ainy MUTHOIO
otopmneHHs [5].

BrnpoBamkeHHs  po3NOAiNy  eNeKTPOHHUX  BEPCIil  MuTHMx
Jeknapauiin - Mk nmocagoBumu ocobamMu  Migpo3ainiB MWTHOMO
0(hOPMNEHHA B aBTOMAaTMYHOMY PEXWMi B MOPSAAKY YeproBocTi iX
HaZXOMKEHHs A0 Nigpo3finiB MUTHOTO OQOPMIEHHS OiflbLU-MeHLU
Cnpusie MNpPo30poMy OGOPMIIEHHIO eNeKTPOHHMX BEPCIA MUTHUX
Jleknapauii, Wwo, nepw 3a Bce, MiHIMi3ye KOpPYNuiiiHi YNHHUKK MpK
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30iiCHeHHI MUTHOTrO OhopMIEHHS ToBapiB. OAHaK, Ha Hally AyMKY, 3
METO  6e3yMOBHOM0  BWKOHaHHA  BULLEBKA3aHWUX  MO/OXEHD,
KepiBHMKaM MUTHUUL [O®C YKpaiHM HeoOXigHO 3abe3neunTu
LWOAEHHWIA KOHTPOMb (3 ypaxyBaHHAM O0OIPYHTOBAHOCTI TPUBANOCTI
BUKOHaHHS ~ MWUTHUX  ()OpMasibHOCTeld,  (PAKTMYHOI  HasiBHOCTI
nocagoBux 0ci6 Nigpo3ainis MUTHOrO OGhOPMAEHHS, SIKi 34iACHIOITb
MWUTHI MpoLeaypw Ta iX yHKLiOHaIbHMX 0060B'A3KIB) 3a 3[iACHEHHAM
po3MOAiNy  eneKTPOHHUX  BepCil  MUTHUX  Aeknapauii B
aBTOMaTUUYHOMY  peXumi  aBTOMaTM30BaHOI CUCTEMU  MUTHOrO
0(hOpMIIEHHSA B MOPSALKY YeproBOCTi HaAXO[XEHHSs, Ta 3a BUnafkamu
nepefaHHA KepiBHMKaMM Nigpo3ainie MUTHOMO O(OpPMSIEHHS abo
ocobamu, §AKi BWMKOHYHOTb X O00O0B’A3KW, BUKOHAHHA MUTHUX
thopManbHOCTEN iHLLIMM NOCaAoBUM 0C06aM 3rifHO MOMOXeHb M. 3.8.
MopsaKy BWKOHAaHHA MWTHUX (HOPMasibHOCTEA Npu  3AiACHEHHI
MWUTHOTO OPOPM/IEHHA TOBapIB i3 3aCTOCYBaHHAM MUTHOI Aeknapawii
Ha 6/1aHKy €AMHOr0 afMiHICTPaTUBHOIO OKYMEHTA.

A/pKe CNpOLLEHHA npouesyp MATHOrO OPOPMIIEHHS, CKOPOUEHHS
yacy AN NpoBefeHHs TakuxX npouefyp Hi B AKOMY pasi He Mae
HeraTMBHO BMN/IMBATW Ha e(heKTUBHICTb peanisalii opraHaMn MUTHOIO
cnpsmyBaHHA O®PC YkpaiHum cBOIX 3aBgaHb. OfHaK HasBHICTb
OKpeMMX 3aKOHOLABUMX MporainMH € 06asncoM, SKUIA 3aBaxae
MOBHOL[IHHOMY Nepernsgay TPaguuiiHUX NigxodiB A0 3AIACHEHHS
MWUTHOrO  OGOPM/IEHHS  ToBapiB Ta  TPAHCMOPTHUX  3acobiB
KOMepLiAHOro Npu3HayYeHHA Ta 3anpoBaXXeHHIO CyYacHUX npoLleayp
MWUTHOIO KOHTPO/IO Ta MUTHOrO OPOPM/IEHHS, WO A03BONNTL YKpaiHi
HabM3UTUCA A0 MIDKHApOAHWX CTaH4apTiB Ta 3HA4YHO CNPOCTUTU
HOBITHIO NMapafurMy 34iiCHeHHs fepXaBHOT MUTHOT cnpasm [9, c. &;
107.
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MOPCbKOr0 Ta MUTHOTO Mpasa
HauioHanbHOro yHisepcutety
«OfiecbKa lopruanyHa akagemis»
(m. Opeca, YKpaiHa)

YIIK 336.244

MOHATTA, CYTHICTb TA OCOBJ/IMBOCTI
AOMIHICTPYBAHHA MUTHUX MNJTATEXIB

B cTatTi npoaHanizoBaHo pi3Hi MiAX04N HAyKOBLIB LWOAO BU3HAYEHHS MOHATTA
afiMiHICTPYBaHHA MUTHUX NNaTexis, Ta 3aKOHOZaBYI [Kepena ToLwo. BcTaHoBEHO, WO
po3rnsag Nopsiaky Ta YAOCKOHa/IEHHS afMiHICTPYBaHHA MUTHWX MiaTexis B YKpaiHi €
NpiopUTETHUM 3aBAaHHAM He TifIbK1 OpraHiB JOXOAIB i 360piB YKpaiHW Npu 3AIACHEHH
[ep>XXaBHOT MWTHOI cnpaBu, a W YCiel fepXasn Yy uinomy. [loBefeHo, L0
afMiHICTpYBaHHA MUTHWUX MaTeXiB - Le opraHisauiiHo-po3nopsgya Ais/bHICTb Y
cthepi ynpaBniHHA, i3 3aCTOCYBaHHAM aAMIHICTPaTUBHMX, (iHAHCOBMX METOLIB Ta
iHhopmaLiiHMX TexHONOrii y cepi CnnaTy MUTHUX NAaTeXiB 3 METOK peanisauil
3aBfaHb Ta (PYHKLi opraHis [OXOAIB i 360piB YKpaiHW Npu 3AIACHEHHI AepXKaBHOT
MUTHOI Cnpasu.

Knto4oBi cnosa: afgMiHICTpyBaHHS MWUTHUX MNNATeXiB, aKLWM3HWIA NOJATOK,
MWUTHI nnaTexi, MWTO, NOAATOK Ha [JoAaHy BapTiCTb, OpraHu [AO0XOAiB i 360piB.,
MUTHULS.

BaTaHoBa J/1.A. [MoHAT Ue, CyWHOCT b 1 OCOGEHHOCT M aAMUHUCT PUPOBaHNSA
TaMO>KEeHHbIX NnaTexKed. - CTaTbs

B cTatbe mpoaHanu3npoBaHbl pasnnyHble MOAXOAbl YUYEHbIX K OMNpeAeneHunto
MOHATUA  AAMUHUCTPUPOBAHUS TaMOXEHHbIX TOWreXed, U  3aKOHOAATeNbHble
WUCTOYHUKW U T.N. YCTaHOBMIEHO, YTO PAacCMOTPEHME MOpsAKa U YCOBEPLUEHCTBOBaHMA
afMUHUCTPUPOBAHUA TaMOXEHHbIX NNaTeXei B YKpavHe ABASETCA MNPUOPUTETHON
3afjaueli He TOMbKO OPraHoB [AO0X040B UM COOPOB YKpauHbl MpY OCYLLECTBIEHWUM
rocyJiapCTBEHHOr0 TaMOXEHHOro [iena, Ho W BCero rocyAapcrsa B Lefom. [JokasaHo,
4YTO aAMMHUCTPMPOBAHME TaMOXEHHbIX MniaTexeld - 3TO  OpraHW3aLMOHHO-
pacrniopsguTenbHas  edATeNbHOCTb B clhepe  ynpaBneHus, C  MPUMEHeHneM
afMVHNCTPATMBHbIX, (IMHAHCOBLIX METOAOB U MHAOPMALMOHHBIX TEXHOMOrWiA B clhepe
ynnatbl TaAMOXEHHbIX NAaTexei € Lenblo peanvsaumu 3agad v (yHKUWIA opraHos
[0X0f0B 1 CH0POB YKpauHbl NpY OCYLLECTBIEHUW FOCYAaPCTBEHHON TaMOXEHHOrO0
fena.
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KntoueBble CoBa: aAMWUHUCTPUPOBAHWNE TaMOXEHHbLIX MNATEXel, aKLW3HbINA
Ha/or, TAMOXKEHHbIE NATEXW, NOLIMIMHA, HAIOT Ha [06aBNEHHYIO CTOMMOCTb, OpraHsbl
[OXOfI0B 1 CGOPOB, TAMOXKHS.

Batanova L.A. The Cotwept, Essence and Main Features o fAdministration of
Customs Duties. - Article

The article analyses different scientific approaches according to the definition of
the concept of customs duties, legislative sources etc. It is determined that consideration
of order and improvement of administration of customs duties in Ukraine is the
foreground task for not only the income and collection institutions of Ukraine during
the realization of state customs activity, but the state in general. It is proved that
administration of customs duties is organisational and regulatory activity in the
management sphere, with the use of both administrative and financial methods and
informational technologies in the sphere of customs duties payment. It is done with the
aim to realize tasks and functions of income and collection institutions of Ukraine
during the implementation of state customs activity.

Keywords: administration of customs duties, excise tax, customs payment, duty,
value-added tax, income and collection institutions, customs.

AKTYya/bHICTb TEMW 00YMOB/IEHO TEOPETUYHUM 0OI'PYHTYBAHHAM
HeOoOXiAHOCTI BWM3HAYeHHA MOHATTA Ta CYTHOCTI aAMiHICTpyBaHHS
MUTHUX NAaTeXiB, L0 Mae 3HAYEHHS He TifIbKM1 ANA HayKK, ane il ans
MPaKTUKN Yy cpepi CNpaBAsiHHA MUTHUX MAATeXIB Mpy MepeMilleHHi
TOBapiB  4Yepe3  MWUTHWUIA  KOPAOH  YKpaiHW,  YAOCKOHaNeHHS
3aKOHOfaBcTBa Yy chepi [epxaBHOI MWUTHOI CrpaBu, OCKiNbKY
[JepxaBHuid 6104KeT YKpaiHu Ta Moro foxifHa YacTUHa € BaX/IMBOKO
CKNafoBO EKOHOMiKM YKpaiHn. Y (opmMyBaHHI [OXiAHOT YaCcTUHW
(6ina NoONOBUHM CKNaAatdTb MUTHI MaaTexi), rofioBHy posb Bigirpae
LISNbHICTL OpraHiB goxofis i 360piB YKpaiHu, fKi, BignoBigHO [0
3aKOHOAABCTBa, 3A4IACHIOIOTb  KOHTPOMb 3@ HapaxyBaHHAM Ta
CBOEYACHOIO CM/IATOK MWUTHWX MNaTexis, 3aCTOCOBYHOTb MPUMYCOBI
3axo4M Ta HaknafaHHA neHi y pasi NopyLleHHs CTPOKIB cnnatu
MUTHUX nnaTexis Towo. LM nigKpecnoeTbcs HeobXigHiCTb Ta
BK/MBICTb AOCAIMKEHHS MNOHATTS Ta MPaBOBOr0 perysoBaHHS
afIMIHICTPYBaHHA MUTHMX NATEXiB B YMOBAX CY4YaCHWUX AepXaBHUX
pethopM B YKpaiHi Ha LWasxXy [0 €BPOIHTerpaLii.

CoorogHi  po3rnsafgoBi  NWUTaHb  aAMIHICTPYBaHHA  MUTHUX
nNaTexis Ta YOCKOHANIEHHSA NOPAAKY WOro 34iACHEHHS NPUAINAETLCS
3Ha4Ha yBara 3 60Ky BUEHUX Ta MPaKTUYHUX NpaLiBHUKIB (PiCKanbHUX
OpraHiB  YKpaiHA. BiACyTHiCTb Yy  HOpPUAWYHIA Hayui Ta y
3aKOHOAABUMX aKTax, a TaKoX E€AMHOT TOYKW 30pYy Cepef HayKOBLiB
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BM3HAYEHHS MOHATTA, CYTHOCTI Ta OCOG/MBOCTENA afMiHICTPYyBaHHS
MUTHUX MNaTeXiB LUTOBXaE A0 HOBUX MOrNAL4iB Ha 3a3HayeHi
MUTaHHS, OCKiNbKYM Bif JOCKOHANOr0 3/ifiCHEHHSI opraHamu AoXoAiB i
360piB YKpaiHW MOBHOBaXEHb Y cdepi aaMiHICTPyBaHHA MUTHUX
NNaTeXiB 3HAYHOK MIpPOK 3a/IEXUThL CTabifbHICTL HALXOLKEHHS
MUTHUX NNaTexis A0 [OXOAHOI 4YacTMHW [epXXaBHOro 6rHOMKeTY
YKpaiHu, NigTpUMKa CTINKOCTi GI0)KETHOT CUCTEMU TOLLLO.

Po3rnsgoBi NuUTaHb agMiHICTPyBaHHS MoAaTKiB, NPUCBAYEHO
npaui BiJOMUX BYUEHMX SK 3 FOPUANYHUX, TaK i1 3 EKOHOMIYHUX HayK, a
TaKoX npakTukis. Cepes HUX HEOGXiAHO BWUAINMTU  npayi
| 1. BepexHtoka, AL Boiiuelyka, 0.B. "ofoBaHeLlb,
O.MN. I'pebenbHuKa, €.B. fogiHa, M.M. KaneHcbkoro. |.I". KanerHuka,
C.B. Kisanosa, T.4. NinixiHa, B.M. MapTuHioka, B.M. MenbHuKa,
MN.B. Haymenka, I.B. MMawka, T.O. MpoueHro, J1.O. CaByeHro,
A.O. CenieaHoBa, T.H. TpowkuHoi, T.O. fApoweHko Ta iH. OfHak
[LOCNIIKEHHIO MOHATTS, CYTHOCTI Ta 0COBAMBOCTEN afMiHICTPYBaHHS
MUTHUX NNATeXiB Nicns CTBOPEHHs [epyXaBHOI (hicKanbHOT Cy»xo6m
Ykpainn (gani - OPC YkKpaiHu) WAsxoMm peopraHisauii Jep>xaBHoOi
MUTHOT CNyX6u YKpaiiu Ta [JepXXaBHOi NogaTKOBOI CNYX61 YKpaiHu,
Ta 1 B3arani y nepiog MOCTiAHUX 3MiH y cdepi AepXKaBHOI MUTHOT
CrpaBu, Y HayKOBIiA niTepaTypi AOCTAaTHLOT yBaru NpuAaineHo He Gyno.

MeTol CcTaTTi € po3rnsag MOHATTSA, CYTHOCTI Ta 0CO6MMBOCTEN
aAMIHICTpyBaHHS MWUTHUX NAaTeXiB Yy  KOHTEKCTI  Cy4acHUX
JepXaBHUX pethopM B YKpaiHi Ha LWNAXy 40 eBpoiHTerpauii.

B EKOHOMIYHI eHUUKoNesiT BKa3aHo, WO «afAMiHICTPyBaHHS:» -
Lie ynpaBniHCbKa AisNbHICTb KEPiBHUKIB i OpraHiB ynpaB/iHHA, fKa
30INCHIOETC  34e6iNblIoro  4yepe3  Hakasw,  pPO3MOPSALXKEHHS.
BnactmBe KoMaHAHO-aAMiHICTPaTMBHIN cucTemi. AgMiHICTpaTop - Le
KepiBHVK, MeHeKep, ynpasnatounii [1, c. 25].

Y Benukomy TayMayHOMYy C/TOBHUKY Cy4YacHOT YKpPaiHCbLKOT MOBHU
BM3HAYEHO TEPMiH «afMiHICTpyBaTU» $K «KepyBaTW YCTaHOBOIO,
opraHisauieto, NignpPUEMCTBOM i T. iH.» [2, c. 8].

TobTo  nig  agMiHiCTpyBaHHAM HeobXiHO  pPO3yMmiTK
opraHisauiliHo-ynpaBniHCbKy — AiNIbHICTb  OpraHiB  AepXXaBHOro
yNpaBfiHHA Yy  NeBHin cepi Bnagu, WO  3AIACHIOETHCA
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YNOBHOB&XXEHUMU HA Le opraHamu, ycTtaHOBaMW, opraHizauisamu,
TO6TO T.3B. agMmiHiCTpaTOpamu.

Ha gymky C.O. bapaHoBa, MOHATTS «agMiHICTPyBaHHA MUTHUX
nnatexis» BKIOYaE y cebe BU3HAYEHHS MOBHOBaXKEHb OpraHis
[lep>XaBHOT Bfaau LWOAO PEerynioBaHHSA MPOLEciB poboTM B MUTHIlA
cepi, BW3HAYEHHS TrO/IOBHUX 3aBfaHb Yy pPo6OTi CyO'eKTiB
30BHILUHbOEKOHOMIYHOT AiSNIbHOCTI Ta MWTHWUX OpraHis, Mpouec
MWUTHOTO KOHTPOMK A O(hOPMAEHHS TOBapiB Ha MUTHULI Towo [3,
c. 117].

OfiHaK fjaHe BM3HaYeHHs OXOMJIIOE fyXe LUMPOKe KO0 NUTaHb Ta
€ abCTPaKTHNM Y 3B’A3KY i3 TUM, LLIO NPOHU3YE YCIO cepy AiaNbHOCTI
opraHiB goxogis i 360piB YKpaiHn (MUTHUX OpraHiB y MUHY/OMY), a
He nnwe y ickanbHOMY Hanpsmi.

Bigomuin BueHnii A.O. CeniBaHOB po3rnsgae afMiHiCTpyBaHHS
NofaTKiB fiK NPaBOBIHOCWMHU, WO CKNaAalThes y cepi 34iACHEHHS
YNOBHOB&XXEHUMU [iepXKaBHUMMW OpraHamMy 3axofiB 3 MOorawleHHs
nofaTKoBoro 6opry i nepegbavatoTb 3aCTOCYBaHHA METOAIB BNagHoO-
NPUMYCOBOro XapakTepy A0 NiaTHUKIB nofatkis [4, c. 34].

O[lHaK BUYEHWIA 3BOANTb A0 MiHIMyMYy MWUTaHHS agMiHICTPyBaHHS
MUTHMX NnaTexiB Ta 06MeXye AiANbHICTb OpraHiB goxogis i 36opis
YKpaiHu, SK YNOBHOBaXEHMX [epXXaBHWX OpraHiB BUKOHaBYOT BNaju
y ciepi [ep>kaBHOI MWUTHOI chpaBW, fWwe A0 NPUMYCOBOro
CTAMHEHHA MUTHMUX NNATeXiB, a TaKoX A0 CTATHEHHS HECBOEYACHO Yi
He B MOBHOMY 06CA3i CrinayeHnX NoLaTKIB.

Ane MOXHa MOrogMTUCS i3 TWM, WO HalbinbWw [ieBUM Ta
eheKTVBHUM € [ePXKaBHWIA KOHTPOSb, OCKINbKM NPW A0ro 3ailiCHEHHI
nepefbadyeHo MOXJ/IMBICTb  3aCTOCYBaHHS  3axOfiB  [epXXaBHOro
NpuMycy A0 MOPYLUHMKA, WO CMOHYKAaE iMOro Ao MpaBOMipHOT
noBefiHKN.

Ha Xanb y MutHomy kogekci YkpaiHu 2012 p. [5] He BU3Ha4eHO
AediHiLil «aAMiHICTPYBaHHA MWTHUX NAaTeXiB», WO YCKNafHIE
npouec npaBo3acTOCyBaHHA Ta MPU3BOAMTb [0 MAYTaHWHU Npu
34iCHeHHI  BIAMOBIAHWX nNOBHOBaXKeHb [APC  YkpaiHu Ta i
TepuTopianbHUMKN OpraHaMyW Npu  3AiACHEHHI [AepXXaBHOI MWUTHOT
cnpasn. He B NOBHOMY 06CA3i BU3HAYEHO MOHATTA «aAMiHICTPyBaHHS
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MUTHUX MAaTexiB» M y 3aKOHOAABCTBI YKpaiHW. Tak, Bneplie y
3aKOHOAaBYOMY aKTi TepMiH «aAMiHICTPyBaHHA nogatkis, 360piB
(060B’A3K0BMX NaTEXiB)» 6YN0 3aCTOCOBaHO Y M0OAATKOBOMY KOLEKCI
Ykpaitn 2010 p. Ane lMogaTKoBuUiA KOAEKC NKLLE 3aCTOCOBYE, a He
MICTUTb BM3HAYEHHA LbOro TepMiHy. Tak, agMiHiCTpyBaHHS NOAATKIB,
360piB, MUTHUX NNaTEXIB, EAUHOIO BHECKY Ha 3araibHo000B’A3K0Be
[ep>XaBHe coLlianibHe CTpaxyBaHHA Ta iHLWMX naaTexis BignoBigHO Ao
3aKOHO/JABCTBa, KOHTPO/b 3a [AOTPUMAHHAM SKOro MOKMafeHo Ha
KOHTPO/IOOYI  OpraHy - Ue CYKYNHIiCTb pilleHb Ta npoueayp
KOHTPO/OKUNX OpraHiB i Aiil IX nocafoBux ocib, WO BM3HAYatOTb
IHCTUTYLiHY ~ CTPYKTYpY NOJATKOBUX Ta MUTHWUX BiJHOCWH,
OpraHi3oBylOTb igeHTM(iKalito, 06MiK nNAaTHUKIB NOAaTKiB |
MNaTHUKIB  €AMHOr0  BHEeCKYy Ta OO’eKTiB  OMOAAaTKyBaHHS,
3a6e3neyvytoTb cepBicHe 06CMYroByBaHHS MNaTHWKIB NOAATKIB,
opraHisayito Ta KOHTPO/Ib 3a CN/jaTow nogatkie, 360piB, MnaTexis
BiZ4NOBIAHO 4O NOPALKY, BCTAHOBMIEHOro 3akoHoM (n. 14.1.1-1. ct. 14
MopaTKoBOro Kogekcy Ykpainu) [6].

[ns  BMKOHaHHS  nepeniyeHUX  3aBaHb 3 MUTaHb
aAMiHIiCTpyBaHHA NoAaTKIB Y CTPYKTYpPi LeHTpanbHoro anapaty 4dC
YKpaiHn  yHKUioHye [enapTamMeHT agMiHICTPyBaHHA  MUTHUX
nnatexis. Cepef, OCHOBHMX (YHKUiA Uboro [enapTameHTy
HeobXifHO BUAINNTH:

- opraHisayito Ta KOHTPO/b 3a CBOEYACHICTHO CniaTh MUTHUX
NNaTexis;

- 3aCTOCyBaHHA nepefbavyeHMX 3aKOHOM 3axofiB  MWUTHO-
TapuHOro peryntoBaHHs 30BHILLHLOEKOHOMIYHOT 4iSfIbHOCTI;

- OpraHisaLito KOHTPO/O 3a MPaBWU/IbHICTIO BU3HAYeHHA MUTHOI
BApTOCTi TOBapiB Ha MiAgcTaBi 3araJibHONPUAHATOT  MiXKHapOAHOT
MpaKTUKW, a TakoX 3a MpPaBW/IbHICTIO BW3HAYEHHS  KpaiHW
MOXOMPKEHHA TOBapiB, L0 MNepeMillytoTbCA Yepe3 MUTHUIA KOPLOH
YKpaiHu;

- Bepudikayito (nepeBipKy [AOCTOBIPHOCTI) cepTudikatie i
Jeknapauiin Npo NOXOMKeHHA ToBapy 3 YKpaiHW, 3abe3neqeHHs
(DYHKLIIOHYBaHHS  MexaHi3My YMOBHOBaXXEHOr0 ekcrnopTepa Ta
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30iCHEHHS Y BUMAAKaX, YCTaHOBMEHUX MiDXHApPOAHMMU LOroBOpamMu,
BUAa4i cepTUiKaTiB MOXOMKEHHS;

- opraHisauito BefeHHs YKT 3E[;

- NigrotoBKy NpoOMo3uuii WOAO0 YAOCKOHaNEHHS HOPMaTMBHO-
NpaBOBMX aKTiB MIHICTEPCTB, PO3PO6KY MPOEKTIB HakaziB MiH(iHy
WOAO 3aTBEPKEHHS MOPALKIB, IHCTPYKLiA, NOMOXeHb, (hopm
po3paxyHKiB, 3BiTiB, Aeknapauill, IHLWWX OOKYMEHTIB 3 MWTaHb, L0
Hanexatb 4o komneTeHuiT APC, Ta npoekTiB HakasiB AP C, 30Kpema,
WOAO MexaHi3My HapaxyBaHHS, CMpaBnsiHHA Ta 3abe3neyveHHs
MOBHOTW CNAAaTU MUTHUX NIATEXIB TOLLO.

Cnig 3a3HaunTH, L0 KOHTPOSb 3a CM/IATOK MUTHUX NAaTexis 40
OIOMKETY € /A 3aNMUWINTLCA Ha JOBri POKM OJHWM 3 HaliBaXXNMBILLNX
3aBfjaHb OpraHiB AoxoA4iB i 360piB YKpaiHW | MOB'SA3aHUI i3 BXUTTAM
3ax0fiB LLOLO CBOEYACHOrO, JOCTOBIPHOrO, NMOBHOr0 HapaxyBaHHSA Ta
cnnatym MUTHUX NaaTexiB nnaTHUKaMW MNOAATKIB, BXMTTA 3axoAis
WoA0 TX MNPUMYCOBOrO CTATHEHHS, Y BUMNagkKax mnepegbdaveHnx
3aKOHOAABCTBOM, a TaKOX HapaxyBaHHs LWWTpaHMX CaHKLiiA 3a
MOPYLUEHHS TPaHWYHUX CTPOKIB CNAatu Y3rokKeHuUX MNoLATKOBUX
3060B’A3aHb Ta MeHi nicnsa 3akiHYeHHA YCTaHOB/IEHMX CTPOKIB
MOralleHHA Y3ro[pkeHoro mnojaTKoBoro 3000B’A3aHHA Ha  CyMmy
nogaTkoBoro 6opry. Mpo ue cBigyaTb CTAaTUCTWMYHI AaHi, BKasaHi y
3BiTi APC YkpaiHM Ha 1 niepiuus 2016 poky. Tak, 3a AaHWMM
JenapTameHTy afgMiHICTpyBaHHA MUTHMX nnaTexis JPC YkpaiHu,
[0 3aranbHOro POHAY AePXXaBHOro 6HOMKETY MPOTArOM CiYHS-HepBHS
2016 poKy 3a6e3neyeHo HagxXOmKEHHS:

- aKUM3HOro NojaTky 3 BBE3EHUX HA MUTHY TEPUTOPID YKpaiHu
nifakumMsHux ToeapiB (Mpofykuii) y cymi 14,4 wmapg. rpH., WO
CTaHOBUTb 123,2% BUKOHaHHSA iHANKATUBY;

- MAB i3 BBE3EHNX Ha MUTHY TEPUTOPIO YKpaiHU TOBapiB y CyMmi
80,6 MnpA. rpH., Wo ctaHoBUTb 102,9% BUKOHaHHS IHAMKATUBY;

- BBI3HOro muta'y cymi 90,0 mnpg. rpH., WwWo ctaHoBnTb 102,3 %
BUKOHaHHS IHAVKATUBY;

- BMBI3HOro Muta'y cymi 169 mapg. rpH., Wo cTaHoBUTb 92,4%
BUKOHaHHS IHAWKATUBY.
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Mpwn Yomy, 30CcepepkeHO Ha yBary KepiBHWKIB MUTHULUbL OPC
YKpaiHW Ha HeyxuJbHOMY 3[I/ACHEHHI KOMIMAEKCY 3axofdiB i3
3abe3neyeHHs HaJ1IeXXHOT0 KOHTPO/O 3a  AOCTOBIpHICTIO
[eKnapyBaHHs, MOBHOTOI OMNOAATKYBaHHS TOBapiB, HeAOMYLLEHHS
6€e3ni4CTaBHOr0 3HMXeHHS 6a3n onogaTKyBaHHS, NOCUNEHHA PO60TK
Yy HanpsMKy KOHTPOMK MWTHOT BapTOCTi, Knacudikauii, KpaiHu
MOXOPKEeHHS TOBapiB.

CyMa foHapaxoBaHUX MUTHUX NAaTexiB 3a paxXyHOK KOHTPOJIO
CTAHOBUTbL: MWUTHOI BapTOCTi TOBapiB - 27 MAPA. IPH.; Knacudikauii
ToBapiB - 94,3 MApA. rPH.; 3a MPaBUILHICTIO BM3HAYEHHS KpaiHu
MOXOKEHHA TOBapiB - 26,7 mapa. rpH. [7].

CyTHICTb afgMiHICTpYBaHHA MUTHUX NAaTeXiB NONSArae y ToMy,
BOHO 3[iCHIOETLCA OpraHamm [oxofiB i 360piB YKpaiHu y cdepi
[lep>XaBHOT MUTHOT CNpasu Ta BK/IHOYAE KOHTPO/Ib 38 HapaxXyBaHHAM Ta
CBOEYACHICTIO CNIATM MUTHUX NMIATEXIB Ta X NPUMYCOBE CTArHEHHS
y BUMNajKax MOPYLIEHHA CTPOKIB cChjatu MUTHWUX MnaTtexis Ta
HapaxyBaHHS MeHi TOLLO.

CyyacHa topuauMyHa Hayka Ta MpakThka CBiguuTb, WO
CMpaBNsfiHHA  MWTHUX MAaTeXiB  3a1exuTb  Big npouecy ix
agMmiHicTpyBaHHA.  OfHMM 3 OCHOBHMX  eTamiB  npouecy
afMiHICTpyBaHHSA MUTHUX NNATEXIB € NpaBU/ibHe BU3HAYEHHS MUTHOT
BapTOCTi, fiKa € 6a30t0 0BYMCMEHHS MWTHUX NAATEXIB Ha MOMEHT
NepeMillleHHs ToBapiB 4Yepe3 MWUTHWIA KOPAOH YKpaiHW. BBeAeHHs
YiTKMX HOPM | MpaBui BU3HAYeHHS MWTHOI BapTOCTi TOBapiB
[l03BO/INTb OpraHisyBaT eqeKTUBHY CUCTEMY KOHTPO/IO 3a iXHiM
JOTPUMaHHAM, WO, 3aBAAKWM MpaBWU/IbHOMY BM3HaYeHHIO 6a3u
0nodaTKyBaHHS TOBapiB, 3a6e3MneynTb MOBHOTY HAAXOMLKEHb MUTHUX
nnatexis fo 6romkety [8, c. 371].

Bu3HaueHHsT MWTHOT BapTOCTi B  YKpaiHi  3AiliCHIOEThCA
BignoBigHo fo Metogonorii ctatti VII TATT «OujiHka ToBapy Ans
MUTHUX Lineid» Ta Yroam npo 3actocyBaHHa cTatTi VII FATT [9].
Ane creyianicTi BBaXarTb, WO LS METOAONONiS He afanToBaHa Ans
YKPaTHCbKOT NpakTUKU. MeTogosoris BU3Ha4YeHHS MUTHOI BapTOCTi B
IHO3eMHMX  KpaiHax 3abe3nevyyeTbCs  31arofKeHOH  po6oToHo
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BIAMOBIAHUX  KOHTPOSIbHWUX  AiiA, TFONOBHUM  YMHOM,  LUJISIXOM
nepeBipokK, ayauTy TOLO.

BignosigHo o cr. 9 KoHctutyudii YkpaiHu [10], 4WHHI
MiKHapof4Hi forosopu, 3rofa Ha O6OB'A3KOBICTb AKMX HafJaHa
BepxoBHOO  Pagok  YKpaiHM, € 4acTMHOK  HauiOHaNbHOro
3aKOHOAaBCTBa YKpaiHu. Lle 6e3nocepefHb0 CTOCYETCA TaKMX HOPM
MidkHapofHoro npasa, Ak crtarta VII FTATT «OuiHka ToBapy [A/is
MWUTHUX LiNein» Ta Yrofga npo 3actocyBaHHs cTatTi VII FATT.

BignosigHo fo nyHkTy 2(a) ctarti VII FATT, ouiHKa BBE3eHOro
TOBapy [ANd MWTHWMX UiNeii MNOBWHHA ['PYHTYBATWUCS Ha AiNCHIl
BApTOCTi BBE3eHOr0 TOBapy, SKWIA O0O0KIafaeTbCst MWUTOM, abo
aHanoriyHoro ToBapy. BignosigHo fo nyHkTy 2(b) cTaTTi nig,
«AiAiCHOI0 BapTiCTHO» MOBMHHA PO3YMITMCA LiiHa, 3a AAKOKO Takuid abo
aHa/10rivyHWiA ToBap MPOAAETLCS abo MPOMOHYETLCA A4S NPOAAKY Npu
HOPMaslbHOMY X0Ai TOPriBAi B yMOBaXx BiflbHOT KOHKYPEHLUii.

AKWO giiicHa BapTiCTb MOXe 6yTW BU3HAYEHOH BigNOBIiAHO A0
nyHKTY (b), OUiHKAa AN MUTHUX UiNeidi MOBMHHA IPYHTYBaTWUCA Ha
HalbMXUYOMY eKBIiBaNeHTI, AKOro MOXe 6y TV BCTAHOB/EHO.

BignosigHo fo gogatky 1 go ct. VI hopMyBaHHS NYHKTIB (@) i
(b) [O3BONSAE CTOPOHI, WO AOMOBASETLCHA, OAHAKOBO BW3HAYUTK
BapTiCTb [AN8 MUTHWUX Uineid abo Ha nigcrtasi LiH OKpemoro
eKcrnopTepa Ha iMnopTHWiIA ToBap, abo Ha MiAcTaBi 3arabHOrO PiBHS
LiH Ha aHanorivyHuii ToBap [11].

Cnif, 3a3HaunTH, WO Yy CyYaCHUX YMOBaxX 3HAYHO MifBULLYETLCS
AKICTb poBOTU MexaHi3My afgMiHICTpyBaHHS MWUTHUX MNaTexis 3
BMKOPUCTAHHAM Cy4aCHMX CBITOBMX MeTogiB. Cepeg HUX HEO6XigHO
BULINMTM  CUCTEMY  YNpaBliHHA  pU3MKamu,  3aCTOCYBaHHS
iHthopmaLiiH1X TeXHONOri (Hanpuknag, TakKnx K
BaraTodyHKLUioHanbHa cucTtema «EnekTpoHHa MUTHULS,
3aCTOCYBaHHS CYKYMHOCTi MporpamHo-iHhopmalifiHUX KOMM/EKCiB
«Cuctema ynpaBniHHA  pusnKamn», «MWUTHUIA  MOCT-ayanr»).
3acTocyBaHHS LMX cuUCTeM Mepefbavae nepexig Bif TOTalbHOrO
KOHTPO/MKO YCiX BaHTaXiB 4O BWOIPKOBOro, aHanidy faHux Mpo
cy6’ekTiB 3E/[ 3 meTol0 3abe3nedeHHs cTabiflbHOCTI HaaXO4KeHb [0
[Jep>xaBHOro 61opKeTy YKpaiHu.
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Ornag  MiKHapogHOT MpPakTUKW  CBigYMTb, WO OAHMM i3
MexXaHi3MiB  BU3HAYeHHS  KOHTPOMIO 32  MWUTHOK  BapTiCTHO
BMKOPUCTOBYETLCA aBTOMATM30BaHa CUCTEMA YMNPaB/iHHA PU3MKaMMK.
BukopucTaHHa  Li€T cUCTeMM  3[iACHIOETbCS  BigNoBigHO  Ao:
MiXXHapogHOI KOHBEHLT MPO CMPOLWEHHA Ta rapMoHi3aLito MUTHUX
npouenyp (KioTcbka KoHBeHLUis, 1973 p.) [12]; PamKoBUX CTaHAApTIB
6e3neKkn Ta MOMErLWEHHS BCECBITHLOI TOPriBNi BCECBITHLOI MUTHOI
opraHisayii (2005 p.) [13]; KomneHgiymy 3 ynpaBfiHHS pU3nKamu
COT [14]; MpoBigHOi MNpakTUKN Yy MYHKTY MNPOMNYCKY CRAPUSIHHA
Toprieni Ta nepe.eseHHAM [oBigHnka OBCE-EEK OOH; Yrogn COT
npo CrpoLLUeHHs npoueayp Toprieni [15]; MuTtHi npoTtoTunu €C [16].

MpoBefeHWA po3rnag NOrnafiB BYEHWX Ta 3aKOHOAaBUA A0
BU3HAYEHHA  MOHATTA  «afAMIHICTPyBaHH  MWUTHUX  MAaTexiB»
[103BOMMB [ilATN A0 BUCHOBKY, LLIO aAMIHICTPYBAHHA MUTHMX NNaTEXiB
- e opraHisayiiiHo-po3nopsaya SisnbHICTb Y cthepi ynpaBniHHA i3
3aCTOCYBaHHAM  afMiHICTpaTMBHMX,  (DiHAHCOBMX  MeTodiB Ta
iHhopMaLiiHNX TexXHoNoriin y cdepi cnnatm MUTHUX MnaTexis 3
MeTO peanisauii 3aBfaHb Ta (YHKLUiA opraHiB foxofiB i 360piB
YKpaiHu npw 34iiCHEHHI Aep>XXaBHOT MUTHOT CripaBu.

[o 3MicTy afMiHiCTpyBaHHS MUTHUX NIaTeXiB Hanexarb: 06/iK
NNaTHUKIB MOJATKIB, BM3HAYeHHS CYMMW MOAATKOBOro 3060B’A3aHHS
NNaTHWKa NOAaTKy, MOPALOK CMaTh MUTHWUX MAaTexiB, MOralleHHs
MoAaTkoBOro  6opry  nnaTHWKIB,  MWUTHWIA  KOHTpPONb  Ta
BIZNOBIJANbHICTL 32 MOPYLUEHHA MpaBWA CNAaTh MUTHUX NaTeXiB
Towo. Ane pa3oM i3 BM3HAYeHHSM MWUTHOI BapTOCTi ToBapiB
CKNafoBUMWM  afMIHICTPYBaHHA ~ MWTHUX  MNNATEXIB  TakoX €
npaBubHICTb Knacudikayii ToBapis BignosigHo go YKT 3E[, kpaiHu
NOXOKEHHS TOBapY.

TakuM YMHOM, AN NPaBWALHOCTI HapaxyBaHHS, MOBHOTW i
CBOEYACHOCTI CM/jaTM MUTHUX MAaTexis 6a30t0 415 ONOLATKYBaHHA €
MWTHA BapTiCTb TOBapy Ta BM3HAYeHHS Kody TOBapy 3rifHO 3
TOBapHOK HOMeHKMaTypoto MuTHoro Tapudgy Ykpainm (YKT 3EL), a
0C06/IMBO KOHTPO/Ib 3 60KY MUTHULb 3 TX BIpHUM [eK/1apyBaHHSM.
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ABpees OP.,
K.10.H., 3aCTYMHWK Ha4aJIbHUKa YMpaBiHHS
[lep>XaBHOr o apxiTeKTypHO-0yaiBenbHOro
1 AT KOHTposto OfecbKoi MiCbKOT paan
(M. Opfieca, YkpaiHa)

YK 342.951:351.713

B3AEMOIA OPIAHIB AOXOAIB | 360PIB 3
MPABOOXOPOHHUMW TA KOHTPOJTIOKOYUNMIW
OPFAHAMWM Y MPOTUAIT KOHTPABAH/I
HAPKOTNYHWNX 3ACOBIB, NMCNXOTPOIMHMX
PEYHOBVH TA PAJIbCUNPIKOBAHNX J1IKIB

Y eTani pO3KPMBaETbCS Cy4vacHWIt OpraHisaLiiiHO-NpaBoBUIA  MexaHi3M
B3aEMOZiT OpraHiB 4oxo4iB i 360piB YKpaiHM 3 MPaBOOXOPOHHUMW Ta KOHTPOOKUMMUN
opraHamu y npoTuaii KoHTpabaH4i HapKOTUYHUX 3ac06iB, MCUXOTPOMHMUX PEYOBUH Ta
(hanbenikoBaHMX NiKapCbKMX 3ac06iB. ABTOP BMOKPEM/IOE HaLiOHaNbHWA Ta
MiXXHapOAHWIA PiBHI AOCiAXKYBaHOT B3aEMOAIT, a TaKOX MPOMOHYE OKpPeMi 3MiHW Ta
[IOMOBHEHHA [0 Ait0HOro 3aKOHOAABCTBA YKpaiH/ 3 METOH Y/JOCKOHA/IEHHS NPaBOBOro
3a6e3neyeHHs Ti 34iACHEHHS.

KntouyoBi cnoBa: KOHTpabaHga, HapKOTWMYHI 3ac06M, MCUXOTPOMHI PeYOBUHM,
thanbcudikoBaHi NikapcbKi 3acobu, NPOTUAIA KOHTpabaHAi.

ABpees AP. BsaumopgeiicTBMe OpraHoB [OXOZOB UM  c6OpOB C
NPaBoOXPaHUTENbHbIMU WU KOHT POAUPYIOLLMMU OpraHamu B MPOTWBOAEACT BUK
KOHTpabaHAe  HapKOTUYeCKUX  CPeACTB,  MNCUXOTPOMHbIX  BEWecTB W
thanbcudmumpoBaHHbIXnekapcTBs. - CTaTbA.

B cTaTbe pacKpbIiBAeTCA COBPEMEHHBIA OpraH13aLyMOHHO-NPaBOBOW MexaHW3M
B3aMMOAEVCTBMA OpraHoB [OXOAO0B W COOPOB YKpauHbl C MPaBOOXPaHUTENIbHbIMK Y
KOHTPO/MPYIOLMMN OpraHamy B MPOTUBOAEICTBMM KOHTpabaHAe HapKOTUYeCKuX
CPeACTB, NCUXOTPOMHbIX BELLECTB U (ha/lbCUULMPOBAHHBIX /1eKapPCTBEHHbIX CPELCTB.
ABTOp BbIAeNSeT HaUMOHANbHBIA 1 MEeXAYHapoAHbIA YPOBHM  MCCNeLyemMoro
B3aVMOAENCTBUSA, a Takoke MNpeAnaraeT HEKOTOpble W3MEHEHWS U [AOMOMHEHWUs B
[ecTByIOLLEE 3aKOHOAATENbCTBO YKPauHbl C LiENbi0 YCOBEPLUEHCTBOBAHWS NPaBOBOro
obecrneyeHns ee OCYLLECTBEHUS.

Kntouyesble cnoea: KOHTpabaHAa, HapKOTUYeCKWe CPescTBa, MCUXOTPOMHbIe
BellecTBa, (abCUPULIMPOBAHHbIE fleKapCTBEHHbIE CPeACTBa, MPOTMBOAECTBME
KOHTpabaHfe.
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Avdeev A.R Interaction of Income and Charges with Law Enforcement and
Regulatory Agencies in Combating Smuggling of Narcotic Drugs, Psychotropic
Substances and Counterfeit Medicines. -Article

The article deals with modem organizational and legal mechanism of interaction
of income and charges of Ukraine with law enforcement and regulatory agencies in
combating smuggling of narcotic drugs, psychotropic substances and counterfeit
medicines. The author highlights the national and international levels ofthe investigated
interaction, as well as offering some of the changes and additions to the current
legislation of Ukraine with the purpose of improvement of legal support for its
implementation.

Keywords: smuggling, narcotics, psychotropic substances, counterfeit drugs,
combating smuggling.

Mpo6nema He3aKOHHOrO 06iry, y T.4. KOHTpabaHAW, HAPKOTUYHUX
3ac06iB, MCMXOTPOMHUX PEYOBUH Ta (abCU(IKOBAHNX NiKAPCbKMX
3aco6iB (gani - ®J13) Ha cyyacHomy eTani Habyna rnobanbHOro
XapakTepy Ta rocTpo CTOITb MPaKTUYHO nepeq yciMa Aep>kaBamu, He
MaluM TepuTopianbHMX, HaLiOHaNbHMX, PENiriiHMX Ta K1acoBMX
KOPAOHIB. 3a NMpMbAM3HUMM NigpaxyHKaMK, Ha CbOTOAHILLHIA AeHb Y
CBITi HapaxoByeTbCs 6ifiblie 200 MH OCI6, WO BXMBAKOTb HAPKOTUKM
Pi3HUX BUAIB. Y TOMYy uucni npmbamsHo 140 MAH ocCi6 KypsATb
MapuxyaHy, KokaiH yxuBawTb 13 MAH, repoiH —8 maH i 30 MAH
3M0BXWBAOTb CTUMYyAATOpaMu amditamiHHoro psay [1, c. 141]. A
KinbKicTb cnoxuBayie ®JI3 Ha CbOrOAHIWHIA [JeHb BCTAHOBUTMK
HEMOX/IMBO Yepe3 BUCOKY NATEHTHICTb.

CyuacHa KoHTpabaHAa HapKOTUYHWMX 3acobiB, MCUXOTPOMHUX
peyoBuH Ta  ®JI3  xapakKTepusyeTbCca  BUCOKMM  CTYMNEHEM
OpraHi3oBaHOCTi, TEXHIYHOK OCHaLleHicTIO Ta MIDKHApPOLHUMMU
3B’A3kamMn. Tomy 6GopoTbba i3 UMMM 3/10YMHAMW HE MOXKE O6yTu
edeKTUBHOI 6€3 TICHOrO MiXHapoAHOro CMiBPOBITHWULTBA, B3aEMOAIT
Ta KOOpAWHaUil po6oTM MUTHUX (B YKpaiHi - OpraHiB [oxogis i
360piB) Ta NPaBOOXOPOHHWUX OpraHisB.

Ak cnpaBeannBo 3a3Havae [.B. TMpuiimayeHko, peanisauis
3aBflaHb, MOKNaLeHUX Ha opraHu Joxopis i 360piB, HemoxnuBa 6e3
cnisnpayi Ta B3aeMogii 3 LinMM PAAOM AepXXaBHMX IHCTUTYUIN, a
NWTaHHA opradisayii iHhopMyBaHHA y npoueci 3[4iNCHEHHA MUTHUX
npouesyp Ta NiABWIEHHA 1Oro eqeKTUBHOCTI HaNexuTb [0
npioputeTHux [2, c. 25, 26].



126

Oitoumm MuTHUM Kogekcom YKpainu [3] (gani - MK Ykpainu)
nepegbayeHo, WO B3aemofdis opraHiB  goxogis i 36opiB 3
NPaBOOXOPOHHUMM Ta KOHTPO/IOKYMMU opraHamu y cdepi npotuaii
KOHTpabaHAi, 30KpemMa HapKOTMYHMX 3ac06iB, MCUXOTPOMHUX
peyoBuH Ta P13, BigOYBaETLCA HA ABOX PIBHAX: HaLiOHaNbHOMY Ta
MiXKHapogHoMy.

MepwomMy piBHeBi B3aemogii npucesyeHo cT. 558 MK YKpaiHu,
AKOI, nepefbayveHo, WO OpraHyM AoXoA4iB i 360piB MPU BUKOHAHHI
MOKNMafleHNX Ha HWX 3aBfaHb B3AEMOLIIOTb 3 MPaBOOXOPOHHUMM
opraHamy 'y Mopagky, BCTAHOB/IEHOMY  3aKOHOZABCTBOM.
MpaBOOXOPOHHI OpraHM NOBIAOMAAIOTL OpraHn JOXOAIB i 360piB Npo
BUSB/MEHI HMMMW MOPYLUEHHS MUTHUX npaBui abo KOHTpabaHay.
MpaBOOXOPOHHI OpraHn 3060B'A3aHi MMCbMOBO MOBIAOMAATW OpraHu
foxofis i 360piB Npo HasBHICTb OMepaTWBHOT iH(opmauil Lwoao
MOX/MBUX BUMAAKIB MNepeMilleHHs TOBapiB 3 MOPYLUEHHAM HOPM
3aKOHOAABCTBA YKpalHu.

Y ct. 319 «B3aemogia opraHis goxogis i 360piB 3 gepXKaBHUMMU
opraHamu, Lo 34iACHIOTL KOHTPOSb Mif Yac nepemilleHHs ToBapiB
yepes MUTHMIA KOpAOH YKpaiHn» MK YKpaiHu 3a3HayaeTbCs, LIO
TOBapu, AKi NepeMmillyroTbCs Yepe3 MUTHWUIA KOPAOH YKpaiHW, Kpim
MWUTHOTO KOHTPO/IO, MOXYTb MigisraTy AepXKaBHOMY CaHiTapHO-
enifgemMionoriyHomy, BeTepUHApHO-CaHiTapHOMY, (iTocaHiTapHOMY,
€KOMIOrYHOMY Ta pagionoriyHoMy KOHTPOM. Y MyHKTax Mponycky
yepe3 [Oep>KaBHWI KOPAOH YKpaiHW 3a3HauyeHi BMAN Aep>XXaBHOrO
KOHTpONtO (KpiM paaionoriyHoro) 3aiicHIOKTLCS OpraHamm A0XOAIB i
360piB y (hopmi nonepefHbOro AOKYMEHTA/IbHOTO KOHTPOMK Ha
nigcrasi  iHopmauii, oTpuMaHoi  Bif  [epXaBHWX  OpraHis,
YMNOBHOBKEHUX HA  3AINCHEHHA UUX BWAIB  KOHTPOMO, 3
BUMKOPUCTAHHAM 3aco6iB  iHopMaLiiiHMX TexHonorik. OpraHu
foxogdis i 360piB  B3aEMOAIIOTb i3 LUMU  KOHTPOMOKUYUMU
[epXXaBHUMW OpraHaMu, KOOPAWMHYHOTb pPo6OTY 3i  3AIMACHEHHS
KOHTPO/IIO Y MyHKTax MPOMNyCKy Yepe3 AepXKaBHWIA KOPAOH i B 30HaX
MWUTHOIO KOHTPOMIO HAa MWTHIA Teputopii YKpaiHu Yy nopsaky,
BCTaHOBNeHOMY MK YKpaiHu Ta iHWMMYK 3aKOHamK.
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Y pasi BUABNEHHS MOLUKOMXKEHHA YNakoBKWM ab0 ABHUX 03HaK
ncyBaHHS TOBapiB, abo 3aKiHYEHHS CTPOKY NPMAATHOCTI ToBapiB, abo
BiICYTHOCTI x0oua 6 OfHOro [OKYMEHTa Yu BiflOMOCTeld, HEOOXiAHUX
4N 30IACHEHHA NOMepefHbOro AOKYMEHTa/IbHOrO KOHTpOMto, abo
HEeBi4NOBIAHOCTI YMOB NEPEMILLEHHA BCTaHOBNEHVM 3aKOHOAaBCTBOM
BMMOraM, abo HasBHOCTI iH(opmaLii Aep>KaBHOro opraHy npo
3a60pOHY nNepeMmilleHHs LMX ToBapiB uepe3 [Aep>KaBHWUA KOpAOH
YKpaiHn opraHn [oxofiB i 360piB NpuiAMaloTb PILLEHHS LLOAO
NPUMUHEHHA  MNOMNepesHbOro  [OKYMEHTAIbHOrO  KOHTPOMAK — Ta
3a/lyyeHHs MocafoBuX 0Ci6 BIAMOBIAHUX [epXaBHUX OpraHis Ans
MpoBefeHHs1 3a3HaYeHNX BWAIB KOHTPOMIO, AKi ANnst iX 34ifCHEeHHS
NpunbyBatoThb Y MYHKT NPOMYCKY Yepes Aep>KaBHMI KOPAOH YKpaiHu.

LIl BMAM KOHTPONK 3AIMACHIOTLCA: 1) y MyHKTax Mpomnycky
yepes [AepXXaBHMIA KOPAOH YKpaiHW - CTOCOBHO BCTaHOB/IEHUX
3aKOHOJABCTBOM YKpaiHW 3a60pOH LOA0 MepeMmilleHHs OKpemMmx
TOBapiB Yepe3 MUTHUI KOPAOH YKpaiHW; 2) Npu NOMILLEHHI B MUTHWIA
pexum - CTOCOBHO BCTAHOB/IEHMX 3aKOHOAAaBCTBOM  YKpaiHu
0OMEXeHb LLOA0 MepeMilleHHs OKPeMUX TOBapiB uyepe3 MUTHUIA
KOPLOH YKpaiHu.

BOHW 3[iliCHIOIOTLCA 3 BUKOPUCTAHHAM 3aco6iB iHGopMaL,iiHMX
TEXHONMOMiW, Yy T.M4. €NeKTPOHHOI 6a3n fJaHWX LWoJo TOBapiB,
nepeMilLeHHs SKUX KOHTPOMIOETHLCS THLLUMMW [epXKaBHUMMW opraHamu
Yy YacTWHI AOTPMMaHHSA 3abOpOH LWOAO MEPeMilleHHs LuX ToBapiB
yepes MUTHWI KOPAOH YKpaiHW. [lepXaBHi opraHu, WO 34iACHIOTL
3a3HaueHi BMAM KOHTPOSO, 3060B'A3aHi HajaBaTu opraHam [OXOAiB i
360piB A1 3A4IACHEHHS TAKOro KOHTPOIO HeobXigHy iH(opMaLio B
eNeKTPOHHOMY BuUrAagi. OpraHu pgoxofgis i 360piB  iHPOPMYHOTb
BIiAMOBIAHI [epXKaBHi oOpraHy YKpaiHX Mpo pesynbTaTh MWUTHOIO
KOHTPO/IIO Ta MWUTHOIO O(hOPMJIEHHSI TOBapiB, NiAKOHTPONbHUX UMM
opraHam, y T.4. 3aC06aMU efeKTPOHHOr0 3B'A3Ky. MUWUTHUWIA KOHTPO/b
Ta MUTHe OhOPMJIEHHS TOBapiB, IO NEPEMILLYOTbCA Yepe3 MUTHWIA
KOPAOH YKpaiHW, 3aBeplyloTbCAd TiNbKM  MNiCAs  NPOBEAEHHS
BCTaHOB/IEHMX 3aKOHaMW YKpalHW A1 KOXHOro ToBapy 3asHayeHuX
BUAiIB KOHTPOSIO.
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Takum ynHoM, cT. 319 MK YKpaiHn npucesveHa perfnameHTauii
B3aeMOfii opraHiB goxodis i 360piB i3 KOHTPOOYMMU OpraHaMu y
3aiicHeHHI 5 BMAIB KOHTPO/IO, NPU LbOMY, Ha Hall nornsg, 4o BuAiB
KOHTPOMO MOXHa 6yno 6 gojatv i KOHTPOSb 3a MepeMileHHAM
HapKOTUYHMX 3aco6iB, MNCUXOTPONHUX pevoBuH (IX aHanorie i
npeKypcopiB) Ta Nikapcbkux 3acobiB (gani - J13), oCKinbkyM ans ix
NepemilLleHHA HeobXigHMM € OTpPMMaHHS cneuiasbHUX A03BiNbHUX
[JOKYMEHTIB, fIKi BUAAOTbCA KOHTPOMOKUMMMN OpraHaMu. Taki 3MiHK
LinKom BignoBigann 6 HOBaLisM Yy Ait04OMY 3aKOHOLABCTBI YKpaiHu
Woao KoHTponto fAkocTi J13 Ta npotugii obiry @J13, a Takox
[O[ATKOBO perfnamMeHTyBau MNopsoK MNepeMillleHHs HapKOTUYHUX
3ac06iB, MNCMXOTPOMHMX pevyoBuH (IX aHanoriB i NPeKypcopiB) vepes
MUTHWIA KOPAOH YKpaiHu.

Po3rnaHyTumm ctattamm MK YkpaiHu pernaMeHToBaHO 3arasibHi
3acay cnisnpaui opraHis foxogis i 360piB 3 NPaBOOXOPOHHUMW Ta
KOHTPOMIOKUYMMI  OpraHamu, 30Kpema, Yy npoTuail KoHTpabaHgi
HapKOTUYHUX 3ac06iB, NMCUXOTPOMHUX pevoBuH Ta PJI13. HeobxigHo
3a3HaunTK, WO BiANOBIAHI HOpMK MicTuAM | MK Ykpainu 1991 p. [4]
(ct.ct. 17, 18), i MK Ykpaitn 2002 p. [5] (cr. cr. 26, 27, 39).

OfHUM i3 NepLmMx HOPMATMBHO-NPABOBMX aKTiB, L0 BW3HA4uB
OCHOBHI MPUHLUMK, POPMU i HanpAMK B3aEMOZIi OpraHiB JOXOAIB i
360piB (MUTHMX) 3 IHWWMK gep>KaBHMMMW opraHamun, 6yna IHCTpyKLis
Mpo B3aEMOAI0 MPaBOOXOPOHHUX Ta IHWWX [epXaBHUX OpraHis
YKpaiHn y 60poTb0i i3 310UNHHICTIO, 3aTBEpAYKEHa CNilbHUM HaKa3oM
Big 10.08.1994 p. No 4348/138/151/11-2-2870/172/148-407/2-90-442
[6], wo BTpaTna YnHHICTL y 2014 p. HOBOI aHanorivyHoi iHCTPYKUT
NPUAHATO He 6yno, npu uUboMy 36epirae Ait0 IHCTPYKLUis npo
B3aEMOAII0  MPaBOOXOPOHHMX OpraHiB Yy cepi 60poTbbu 3
OpraHi30BaHOI0 3/104MHHICTIO, 3aTBEPAKEHA CMiNlbHUM Hakasom MBC
Ykpaiuu Ta CBY Big 10.06.2011 p. Ne 317/235 [7], npoTe Ti HOPMU He
CTOCYIOTbCA B3aEMOAil OpraHiB BHYTPIWHIX crnpaB Ta 6e3nekn 3
opraHamu foxogis i 360piB YKpaiHu.

TeopeTnyHe 06IPYHTYBaHHS HeobOXigHOCTI PO3PO6KM NPaBOBUX
HOPM 04O B3aEMOAii NPaBOOXOPOHHMX OpraHiB MiXK CO60H uK 3
iHWMMK Ccy6’eKTaMn MPaBOOXOPOHU Ta KOHTPO/O B TEOPETUYHOMY
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nnaHi HaneXXuTb A0 Nepwoi nNonosnHM 70-x pp. XX CT., KOAN LbOMY
acrnekTy  60poTbOM  3i  3/IOUMHHICTIO  MPUCBAYYIOTLCS  MpaLi
€.B. fopiHa, A.A. AkcboHoBa, [.B. Mpebenbcobkoro, B.B. deatoxiHa,
®.I.  KaHuapiHa, A.[. Moniwyka, B.M. CeniBaHoBa Ta
O.X. lOnpawesa, AKMMKU 6YN0 JOCNIAKEHO PI3HOMAHITHI acnekTu
B3aEMOZIT MPaBOOXOPOHHUX Ta IHLWMX fepXaBHUX OpraHis y cdepi
60pOoTbOM 3i 3N0YMHHICTIO, B OCHOBY iX AOCAigXeHb 34e6inblioro
MoKMaganocs MOHATTA B3aEMofii, po3pob6neHe BiliCbKOBOK HayKolo,
SKOK nepegbayanocs, WO B3aEMOIEHD € Y3rogpKeHHs (KoopAmHaLlis)
3a MeTOw, Micuem Ta yacom 6oioBux fiil. OfHaK Aesiki aBTOpU B
OCHOBY Migxo4y A0 LbOro NOHATTS cnnpanucs Ha PinocodpcbKi TOUKK
30py: B3aEMOfisi TpakTyBanacs SIK AMHAMIYHWIA 3B’A30K, Y MPOLECI
SKOro Bif0yBaeTbCA 3MiHa OAHiel ab0 BCiX CTOpPIH, WO B3aEMOAIOTh.
BoHa nposBnse npeamet, gae 3Mory nisHatu ioro [8, c. 81].
B3aemogis Bu3Hauyanaca TakoX §K ofHa i3 opm BnaAMBy Ans
[OCATHEHHS1 KOHKpeTHOT meTu [9, c¢. 12] abo cninbHa NorogkeHa
LISNbHICTb WOA0 METKH, MicUs i Yacy CKOEHHs 3nounHy [10, c. 13]. I3
TOUKM 30py Ncuxonorii, ue npouec 6e3nocepeaHbLOro abo
onocepefKoBaHoro BMAMBY 06’eKTiB (Cy6’€KTiB) OAMH Ha OAHOrO,
AKUI NopoaXye TX B3aEMHY 3YMOB/EHICTb Ta 3B’A30K. B3aemopisi €
TaKUM CTaHOM 3B’AI3KIB MiXK Cy0’€KTaMM, KM XapaKTepU3yeTbCs X
6e3nepepBHOIO Aicto | B3aEMOBMNMBOM OAMH Ha ogHoro [11, c. 54].
JocnifxeHHs NI3HIWNWX TEOPETUYHUX PO3BIAOK Y  LapuHi
BU3HAUEHHS  MMOHATTA  «B3aEMOAif», NpPeACTaBfeHNX  npausmu
B.C. OBuunHcbkoro, B.€. EmiHoBa, M.IM. f6n0KkoBa, O.M. baHaypKu,
O.MN. CHiripboBa, MA. MaTycoBCbKOIO Ta iH., [JO3BOMWIO [AiATH
BUCHOBKY, LU0 B3aEMOJiA - Lie CNifibHa HanarogkeHa AisfIbHICTb 4BOX
Ta Oinblie opraHiB abo cnyx6, WO pauioHanbHO MNOEAHYE
npouecyasnbHi Ta onepaTNBHO-PO3LLYKOBI AiT, 3AiACHIOBaHI KOXHUM i3
HUX Y MeXax HagaHux X 3aKOHO4ABCTBOM MOBHOBaXKeHb [12, ¢. 110].
Mpn ubOMYy A0 TenepilHbLOrO Yacy B HPUAWYHIA  Hayui
CMOCTepiraeTbCAd MNeBHa HEOAHO3HAYHICTb Yy TAyMayeHHi TepMiHa
«B3aEMOAIA», afie pPi3HOMaHITTA NiAXO04IB HE BUXOAWUTb 3a paMKK 4BOX
OCHOBHMX IHTEPNPETALii; LIMPOKOro Ta By3bkoro [13, c. 5].
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Y IMPOKOMY PO3YMiHHI B3aEMOAIEI0 € TaKUA CTaH 3B'A3KIB MiX
cy6'eKTaMMn, AKWIA XapaKTepusyeTbCs 1X 6e3nepepBHOO fdieto i
B3aEMOBM/IMBOM OAMH HAa OAHOro. Ha Hawy AymKy, B3aeMogia -
ABULLE He CYO'€EKTUBHOIO MNOPsAKY, BOHO BWMAMBAE He TiflbKM 3
H6aKaHHA B3aEMOAIHOUMX CTOPIH, ane € 06’€KTUBHO HeobXiaHuM, 6e3
HbOFO HE MOXYTb | He TMOBUHHI BUPIWYBATUCA MUTaHHS iX
MOBCSAKAEHHOT AifNbHOCTI. B3aemopfis y BY3bKOMY PO3YMiHHI - L€
cnifbHa abo y3rofkeHa Yy npocTopi Ta uYaci AisNbHICTb ABOX |
6iNbLIOr0 Yncna cy6'eKTiB 3 4OCATHEHHS OAHIET MeTK ab0o AeKiNbKOX
3aranbHMX Uineil. Lle BM3HauyeHHs Bigobpaxae [JOMiHyKuMiA B
IOPUANYHIA niTepaTypi nigxig [0 pPo3KpMTTA CyTi B3aemofii (K
cnisnpaui) gepxaBHUX opraxis [14, c. 518].

Buxogauu i3 LUboro, opraHu goxogis i 360piB Ta NPaBOOXOPOHHI i
KOHTPO/IIOOYI  OpraHyM Npu  BMKOHaHHI  CMiNbHUX 3aBAaHb  LL0A0
npoTuaii  KoHTpabaHpi, 30Kpema, HapKOTUYHMX  3aco6iB,
MCUXOTPOMHUX pevyoBMH Ta D13, (QYHKUIOHYIOTb Y pamKax
KOMMNMIEKCHOT AisaNbHOCTI X nigpo3ginis y 6e3nocepefHLOMY Ta
onocepeiKoBaHOMY B3a€MO3B'A3KY i B3aEMOLOMOBHIOBAHOCTI, TOGTO Y
B3aemofii. Bsaemogis opraHiB goxogiB i 36opiB - Ue X
(hyHKLiOHanbHe CNiBPOGITHULTBO, CnifbHa AianbHicTL Ta  (abo)
iHhopmaLiiHNA O6MIH 3 IHLUMMW AEPXKaBHUMK OpraHaMmn 3 Pi3HUX
HanpAMIiB MWTHOI AiSNbHOCTI 3 MeTOK e(DEeKTMBHOIO0 BWKOHAHHS
MoKMaaeHNxX Ha HUX 3aBfaHb Ta yHKLUiN [15, ¢. 339].

OcobnmBocTsAMM  peanisauii  opraHamMu Aoxofdis i 360piB
MOBHOB&XEHb  HA  BWAB/EHHA  KOHTpabaHAHWX  MepeMilleHb
HapKOTUYHUKX 3ac06iB, MCUXOTPONHMX pedoBuH Ta ®JI3, NpoBeaeHHS
0co0NMMBUX 3ax0fdiB 3 NpPoTMAII KOHTpabaHAi - KOHTPOSbOBaHUX
MOCTaBOK Ta MEepPeMIlLeHHs Mif HernacHUM KOHTPONeM i B3aeMogii 3
NPaBOOXOPOHHMMUN Ta KOHTPOMKOKUYMMK opraHamn €: 1) cneundivyHa
cthepa [epXKaBHOro YMNpasfiHHA, AKa HANEXWTb [0 MOBHOBAXEHb
opraHiB AoxofiB i 360piB Ta CTOCYETbCA MOPALKY NEepeMILLEHHS
npeameTiB Yepe3 MUTHWUIA KOPAOH; 2) crneuiasbHi METOAW AiSNIbHOCTI
OpraHiB [0X0fiB i 300piB 3 BUKOHAaHHS OCHOBHUX (DYHKLiA MUTHOrO
KOHTPO/IO, Y XOfi 34iACHEHHS AKUX € MOX/MBAM BUSIB/IEHHS O3HAK
3M104MHIB MpauiBHUKaMU MUTHULb; 3) BUHATKOBI YMOBMW BUSABJ/IEHHS
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03HaK 3/104MHY, LIO CKOKKTLCS, K NPaBWI0, B 30HaX MUTHOMO
KOHTPOJIIO, PO3TallOBaHMX Y MYHKTax MPONycKy Ha [AepXaBHOMY
KOPAOHI [14, c. 523-524].

Mpuyomy 3MIiCT Takoi B3aeMofdii € gyxe cneuyngiyHum i
BM3HAYaeTbCsl HEOOXiAHICTIO: 1) 3icTaBfeHHs iHdopmauii  npo
3M04MHLIB 3a MicleM X MOCTIMHOro MelkaHHA abo TUMYacoBOro
nepebyBaHHs; 2) 3icTaBneHHs iHopMauii nNpo KoHTpabaHgy, LWo
CKOIOETbCA B PIi3HMX perioHax MMOBIPHO OAHUMMK | TUMK X
cy6’eKTaMu  3/104MHHOT  AiSNLHOCTI; 3) B3aEMOAONOMOrU  CuUf
onepaTUBHOIO CKNady AN NPOBEAEHHS CiAYMX fili 3a AOPYYEHHSMM
cnigumx 3 iHWKx perioHis [16, c. 115-116].

Heo6xigHO BigMITUTK TOUKY 30py J1.I. ApKyLUi, iKa BUOKPEMIIOE
Taki BUAM B33EMOLIT MK NPaBOOXOPOHHWMMWU Ta KOHTPO/HOHUYMMU
opraHamMun: BHYTPILWHbOCUCTEMHY (B CMCTEMI OAHOrO OpraHy) Ta
MiXKCUCTeMHY (MiXK pi3HMMK opraHamu) [17, c. 110].

BHYTPIiLLHLOCUCTEMHOIO B3aEMOZIEI Y AOCNIAKYBAHOMY acnekTi
€ B3aEMONOB’A3aHa [isNbHICTb Y CUCTEMI opraHiB Aoxogis i 360pi., a
MDKCUCTEMHOK - B3aEMOfif MiXK opraHamMu AoXogis i 360piB Ta
NPaBOOXOPOHHUMW | KOHTPOMOKUYMMK OpraHamu. Ane HeobXigHo
BpaxoByBaTW, L0 B [AesKWX BuNafgkax crisnpaui, obuasa Buau
B3aEMOAIT  MOXYTb  OpraHiyHoO  MOeAHyBaTUCA B OfHY
3ara/lbHOCUCTEMHY - B3aeMOAit0. [0 Takoro BMAay B3aeMOAiT MOXHa
BifIHECTM HOPMOTBOPYY [iSNIbHICTb 3 MIATOTOBKM Ta MNPUAHATTS
CMiNbHMX HaKa3iB Ta IHCTPYKLiiA, 30Kpema LWoO0A0 pPO3PobKM Ta
3aTBepLKEHHS THCTPYKLIT Npo NOpALOK NPOBEAEHHS KOHTPONbOBAHOT
MOCTaBKW, KOHTPO/IbOBAHOI Ta OMepaTtuMBHOI 3aKymnKy TOBapiB,
npeameTiB, peyei, Nocnayr, [AOKYMEHTIB, 3ac06iB Ta PEYOBMH, Y T.u.
3a60poHeHMX Ansa 06iry, y isuyHMX Ta pUaNYHMUX 0Ci6 He3aneXxxHo
Bi4 (hopm BnacHocTi, 3aTBepMkeHa Hakasom MBC, CBY Ta
MiHicTepcTBa fOX0AiB i 360piB YKpaiHuW, 3apeecTpoBaHoi y MiH'lOCTi
YKpaiHn Ne1776/24308 Big 17.10.2013 p.

Pe3ynbTaToM Takol B3aeMOAiT MOXe 6yTW TakoX nobynoBaHa Ha
OCHOBI L€l IHCTPYKLiT, MalnbyTHA IHCTPYKLUis Npo nepeMilieHHs
TOBapiB Mig HernacHUM KOHTponem. 10 Kona Takux akTiB HaneXuTb i
MopsfoK BefeHHS Ta BUKOPUCTaHHA MDKBIAOMYOl 6a3n  JaHux
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3apeecTpoBaHMX B YKpaiHi Jf13, 3arBepmkeHoro Hakasom MO3
YKpaiHn Ta MiHpiHy YkpaiHu Big 19.12.2011 p. Ne 925/1661, i
Mopsfok 06MiHY BIAKPUTOK CTATUCTUYHOI Ta aHaniTUYHOK
iHbopMauieto MiXK [lep>KaBHOKO MUTHOK CAy)XK60K0 YKpaiHn Ta
ApamiHicTpauieto  [epxxaBHOi NPUKOPAOHHOT CAYyX6M YKpaiHu 3
NUTaHb NPOTUAIT HE3aKOHHOMY MePeMILLeHHI0 HAPKOTUYHUX 3ac00iB,
MCUXOTPOMHMX  PeYOBUH, X aHa/lorie, npekypcopis, 36poi,
6oenpunacie Ta BWOYXOBMX PEYOBUMH Yepes [AepXKaBHWU KOpAOH
YKpaiHy, 3aTBepKeHWI Haka3oM JlepXkKaBHOT MWUTHOT  C/Ty»X6u
YKpaiHn,  AAMiHicTpauil  [epXnpuMKOpAcHCAYX6n  YKpaiHu
13.12.2010 p. No 1466/958 [18], i IHCTpyKUil Mpo B3aemofito
nocafoBUx 0Ci6 MUTHMX OpPraHiB, L0 3AiIACHIOITL MUTHI Npouesypu
3 ToBapamu  (BaHTaKamu), MepeMillyBaHUMK  3a/li3HUYHUMM
BaHTKHUMW NOi3gamu, i NpayiBHUKIB 3ani3HMUb YKpaiHn [19] Ta
Mpo B3aEMOJi0 MOCAf0BUX OCI6 MWUTHWUX OpraHis, WO 3A4iCHIOTb
MWUTHI Npoueaypu 3 6araxkem i BaHTaXobaraxxem, nepemillyBaH1UMu B
6araXHUx BaroHax, i npauiBHUKIB 3ani3HWLb YKpaiHK, 3aTBepmpKeHi
Haka3oM [lepXaBHOT MWTHOT Cnyx6u YkpaiHu, MiHicTepcTBa
TPaHCMOPTY Ta 3B’A3KY YKpaiHu Big 18.09.2008 p. Ne 1019/1143 [20].

Buxogauu 3 o6cary, BaXIMBOCTI NUTaHb Ta TSXKKOCTI 3M0UMHY,
nepep6ayeHoro cr. 305 KpumMiHanbHOro Kogekcy Ykpainu (gani - KK
YKpaiHu), TeopeTWyHi OCHOBW B3aeMOfii | KoopauHauii opraHis
[0XoAiB i 360piB Ta MPaBOOXOPOHHMX i KOHTPOMOKYMX OPraHiB y
npoTugii KoHTpabaHai HAPKOTUYHMX 3aC00iB, MCUXOTPONMHUX PEYOBUH
Ta ®J13 mae bygyBaTuca Ha TakKnx OCHOBHMX 3acafaX: 1) 3aKOHHICTb;
2) [iANbHICTb CYO6’€KTiB Y MeXax MOBHOBaXEHb, HaJaHWX oMy

YNHHUM 3aKOHOZaBCTBOM; 3) BIAHOCHa  CaMOCTIMHICTb;
4) y3romKeHiCTb AiiA; 5) pocTaTHIM gocTyn A0  iHdopmauil;
6) 0OMeXeHiCTb B3aeMogil 1i MeTOH; 7) MOXAMBICTb peanisauii

pe3ynbTaTiB B3aemofii [14, c. 524].

O.®. [JomkeHKOB BBaXKAE, LLIO TaKili B3aEMOAiT BNacTUBI HACTYMHi
03Haku: 1) cymicHi fii abo AisnbHICTb ABOX Ta Oifblue Cy6’eKTiB;
2) TIpYHTYBaHHA Ha 3akKOHi; 3) CrpsMOBaHICTb Ha 60poTLOY 3i
3MI0YMHHICTIO Ta BWPpILLUEHHS 3aBAaHb 3a0e3reyvyeHHs BWKOHAHHS
nokapaHb i pecouianisauiii  3n04MHLiB; 4) Y3rOMKeHIiCTb  Aii
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MPaBOOXOPOHHMX OpraHiB 3a METOK, 4acoM, MiCLUEM 3AiACHEHHS;
5) 3a6e3mneyeHHs KOMMIEKCHOr0 BUKOPUCTaHHS Cuf, 3aco6iB i MeTogiB 3
HaliMeHLIMMK BUTpaTamu; 6) cnewianbHi cy6'eKT B3aemogii [21, c.
149].

MoXKHa TakoXX BMOKPEMMWTW piBHI B3aEMOAiT opraHiB AoXoAis i
360piB 3 MPaBOOXOPOHHUMW Ta KOHTPONIOKUMMMK  OpraHamm:
1) pepxxaBHWIA; 2) obnacHuMit; 3) pailoHHWIA [22, ¢. 156].

Mig dopmamn  B3aeMofii  pPO3yMilOTbCA  3aCHOBaHi  Ha
3aKOHOfaBYMX Ta  BIJOMYMX HOPMATMBHMX aKTax Ccrocobu
NpoLecyaslbHOro Ta  HEMpouecyasbHOro  CniBpobiTHULUTBA,  SKI
3a6e3neyvyoTb  AOUiIbHE MOEAHAHHS Ta Y3TOMKEHW XapakTep
BUKOPUCTaHHSA CW/, METOAIB Ta 3ac0biB Cy6’eKTiB B3aEMOAIT 3 MCTOLO
LUBMAKOrO i MOBHOrO0 PO3KPUTTS 3/10UMHIB, BUKPUTTS BUHHUX Ta
NPUTATHEHHS X 4o BignosiganbHocTi [23, ¢. 162].

OCHOBHMMW (hopMamy B3aeMOfIT Yy AOCigKyBaHi cdepi €
1) aHani3 akTyaJbHUX npo6aeM MPaBOOXOPOHHOI  AiSNbHOCTI;
2) NPUAHATTA NOTrOMXEHUX PpilleHb WOAO peanisauii gepXaBHMX
nporpam 6oOpoTLOM 3 MOPYLUEHHAMU NOPSAAKY  MepemileHHs
HapKOTMYHMX 3ac06iB, MCUXOTPONHUX PevoBUH Ta J13; 3) BUKOHAHHS
BUMOI 3aKOHOZaBCTBA 3 MNWUTaHb 60POTLOM 3  KOHTpabaHAolo
HapKOTUYHMX  3ac06iB,  MNCUXOTPOMHUX  peyoBUH Ta  DJI3;
4) onpautoBaHHS Ta peanisalisa cninbHUX MnaHiB, NporpaMm 60poTLOM
MWUTHOO 3/104YMHHICTIO; 5) BUAAHHSA CMiNbHUX BiAOMYMX HOPMATUBHMX
aKTiB L1040 NOpAAKY B3aeMOLil; 6) CTBOPEHHS CMiSlbHUX POBOYUX
rpyn npeAcTaBHUKIB opraHiB A0Xo4iB i 360piB Ta NPaBOOXOPOHHMX i
KOHTPO/IOKOUMX OpraHiB; 7) OMpaLtoBaHHA, BMBYEHHS Ta MOAaHHS
MOroPKEHNX NPOMO3ULIIA 3 NWUTaHb MPOGINAKTUKM KOHTpabaHAW
HapKOTMYHMX 3ac06iB, MCUMXOTPOMHMX pevyoBuH Ta PJ13; 8) cninbHe
BMBYEHHA YMOB Ta MPWUYMH, LLO CNPUAIOTL BUMHEHHIO KOHTpabaHau;
10) cBoeyvacHe IH(hOpMYBaHHA oOpraHamy AoxodiB i 360piB Ta
MPaBOOXOPOHHUMMU | KOHTPOJ/IIOKUMMUK OpraHaMun O4HUM OJHOro Npo
Ni4roTOBKY UM CKOEHHA KOHTpabaHau; 11) CTBOPEHHS CRiflbHUX
6aHKiB faHMX Mpo 0cCi6, NpuyeTHUX A0 KOHTpabaHan [24, c. 371];
12) onpautoBaHHsa iH(opmauii Npo perioHn BMPOGHMLTBA Ta LUASXM
MOLUMPEHHS HAPKOTUYHMX 3aC06iB, NCUXOTPOMHUX peyoBuH Ta HJ13 3
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BUPOOMEHHSIM PEKOMEHAALi LOoA0 BUSBNEHHS TX nNpsMMX abo
TPaH3UTHUX KOHTPabaHAHNX NePEMILLEHb.

Ha aymky 1.}O. MNoTnosa, J0 (hopm B3aeMOZil OpraHis fOXOAIB i
360piB Ta NPaBOOXOPOHHWMX OpraHiB y 60poTbbi 3 KOHTpabaH4oo
TaKpX HanexaTb: 1) cnifbHWiA aHanis gaHuX, AKi € nigcraBoto Ans
NOpYLUEHHS1 KPUMIHa/IbHOT CnpaBuy; 2) cniflbHe NiaHyBaHHSA 3aX0pfiB
Ha pi3HMX eTanax po3cnigyBaHHs; 3) B3aEMHUIA 06MiH iH(hopMaLlieto
nig vac poscnigyBaHHs; 4) opraHisauis CnifbHOr0 MNpPOBeAEHHS
cnigumx fiiA; 5) CTBOPEHHS CNig4o-onepaTUBHUX FPYM ANS PO3KPUTTS
3M04MHIB NO rapaunx cnigax; 6) npoBefeHHs CNiNbHUX TaKTUYHUX
onepauiii. [pyHTylouMCb Ha pesynbTaTax aHanisy matepianis
NpakTUKKW, aBTOP PO3MOAINSAEe Mpouec B3aemMofdil opraHiB Aoxoais i
360piB Ta NPaBOOXOPOHHMX OpraHiB Ha eTanu: 1) CnifbHWUIA aHanis3
[aHux; 2) cninbHe naaHyBaHHA 3aX0fiB Ha Pi3HUX eTanax PO3KPUTTS;
3) B3aEMHMI 0OMIH iH(opMauielo nig Yac  po3cnifyBaHHS;
4)  CTBOPEHHA  CNig40-OMepaTMBHMUX  rpyn AN PO3KPUTTA
NpaBoOMNOPYLLEHHS MO rapavmx cnigax [25, c. 15].

3 MeTOK nNiABMLLEHHA PiBHA chiBnpayi y Hanpami npoTuail
KOHTpabaHAi HapKOTUYHMX 3ac06iB Ta MCUMXOTPOMHUX PEYOBUH Ha
TenepilHin vac aie Mopagok 06MiHY BIAKPUTOI CTaTUCTUYHOIO Ta
aHaNiTUYHOI [H(opmMaLielo MK [lepXKaBHOK MUTHOK Cy>X6010
YKpaiHn Ta ApgMiHicTpauieto [ep>XNpUKOPAOHCIYX6M YKpaiHum 3
NUTaHb NPOTUAIT HE3aKOHHOMY MEPEMILLEHHIO HAPKOTUYHUKX 3ac00iB,
MCMXOTPONHUX  PeyoBUH, X aHanoris, npekypcopis, 36poi,
6oenpunaciB Ta BWOYXOBMX PEYOBUH Yepe3 [AepXKaBHUA KOpAOH
YKpaiHn, 3aTBeppKeHWin Haka3oM JlepXKaBHOT MWUTHOI  C/yo6u
YKpaiHn,  AgMmiHicTpauii  [JepXnpuKOpAoHCNYX6u  YKpaiHu
13.12.2010 p.Ne 1466/958.

BignosigHo fo uporo lMopsgky, O06MIH  iHhopmauieto
30INCHIOETBCA  Ha  MDKBIJOMYOMY  piBHI  Yepe3  BipTya/ibHUIA
KOHTaKTHWIA aHaniTUYHWIA UeHTP (gani - aHaniTUYHWIA UEHTP).
OCHOBHVMMMK  (hopMaMKn  [iSNIbHOCTI  aHaNiTUYHOrO  LEHTpY €
1) womicsyHMiA 0OMIH BIAKPUTOK CTATUCTUYHOK iH(OPMALiEtD;
2) NpoBefeHHS CNiNIbHNX aHaNITUYHUX LOCNIAKEHb.
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CTOpOHM 3AiCHIONTb 06MiIH CTAaTUCTUYHOK Ta aHaniTUYHOM
iHhopMaLlieto, 36MpaHHS AKOT HANEXUTb TX A0 KOMMETEHLT, a came: 1)
MPO Ki/IbKiCTb BUSABMEHUX Mif 4ac HE3aKOHHOro nNepeMillleHHs Yepes
LepXaBHWUI  KOPAOH HApKOTUYHMX 3ac06iB  Ta  MCMXOTPOMHUX
PEYOBWH; 2) iHLWIOW iHOpMaLi€0, SKLLO Lie CTAHOBUTUME CMiNbHWUIA
iHTepec CTOpiH Ta cnpuaTUME MiABULLEHHIO ePEKTUBHOCTI NPOTUAIT
HE3aKOHHOMY NepeMiLLEeHHI0 Yepes AepXKaBHWA KOPAOH HAPKOTUYHKX
3ac06iB Ta NCUXOTPOMHMX PEYOBVH.

OO6MiH iH(hopMmaLlieto Ta B3aEMOAiA opraHiB A0OXO4iB i 360piB Ta
MO3 YkpaiHu Woao nepeMilleHHs J13 3AiliCHIOETbCS BiAMOBIAHO A0
MopAagKy BefeHHA Ta BWKOPUCTAHHA MiKBIAOMYOI 6asn  AaHuX
3apeecTpoBaHNX B YkKpaiHi J13, 3aTBepixeHoro Hakasom MO3
YKpaiHn Ta MiHiHy YkpaiHm Big 19.12.2011 p. Ne 925/1661.
BignosigHo o uboro MNopsaky, 6a3a gaHUx Po3MilLyeTbCs B EAUHIN
aBTOMaTMK30BaHil iHopMmauiliHiin cuctemi APC YkpaiHM Ta MICTUTb
ToproBenbHy Hassy J13, opmy BuMycky (nikapcbka qopma),
MiXKHapOAHY HenaTeHTOBaHy Ha3By J13, HallMeHyBaHHs BMPOOHUKa,
KpaiHn BUPOGHMKa, peecTpauiliHnini HoMep, aaTy peecTpauii /13, gatu
3aKiHUYEHHA TepMiHy peecTpauii /13, HOMepa Ta faTu Hakasy. 3MiHu
woao opmaty, TepMiHIB Ta npoueaypv nepegadi iHhopmauii, siKi
nepenbavaeTbeca BHeCTU A0 basn faHux, 060B’A3KOBO MOrO4KYHOThHCS
i3 MO3 Ta MiHiHOM YKpaiHW. TOromKeHHI0 Mignsarae KoxkHa
KOHKpeTHa 3MiHa, y TOMYy 4uCAi 3a YMOBU O[HOYACHOTO BHECEHHS
3MiH. [18 NOrofpkeHHs 3MiH CTOpPOHa, Lo iX iHiuiloBana, NMcbMOBO
MOBIAOMNSE iHLWY CTOPOHY 3 BUK/MIAAEHHAM HEO6XigHOCTI BHECEHHS
Ta nepeabadyBaHOCTI  pe3ynbTaTy BNAMBY 3MiH  Ha Mpouec
BMKOPUCTaHHA 6a3un gaHnx. Po3rnsg matepianiB WoA0 BHECEHHS 3MiH
[0 basn gaHux, nofaHux 418 NOrofKeHHsl, 34iACHIOETLCA NPOTArOM
15 AHiB 3 gaTn X OTpUMaHHA (peectpauii).

Y cdepi NpoBeAeHHS KOHTPONbOBAHMX MOCTABOK B3aEMOMist
BiAOyBaeTbCA Ha nigctaBi IHCTPYKUiT Npo MNopsfoK MpoBeAeHHS
KOHTPO/1b0BAHOI NMOCTaBKWN, KOHTPOLOBaHOT Ta ONepaTuBHOI 3aKyMNKu
TOBapiB, NpeAMETIB, peyelt, Nocnyr, AOKYMEHTIB, 3ac00iB Ta Pe4OBUH,
Yy T.M. 3a60poHeHUX Ans 06iry, y (isnyHMX Ta HOpUANYHUX OCib
He3as1ieXXHo Bif (hopm BacHOCTI, 3aTBepikeHa Hakazom MBC, CBY



136

Ta MiHicTepcTBa [oxofiB i 360piB YKpaiHW, 3apeecTpoBaHOi B
MiH'tocTi Ykpainm 3a Nel1776/24308 Big 17.10.2013 p. MpoTe yepe3
06MEeXeHICTb AOCTYNY A0 TEKCTY Liel IHCTPYKLiT, BU3HAUUTM dhopmu,
piBHI Ta MexaHi3m B3aemofii opraHiB pgoxogis i 36opis 3 MBC
YkpaiHu Ta CBY HeMOX/UBO.

[pyruid piBeHb B3aeMOfiT - MiKXHapOAHWIA - pernamMeHToBaHO y
cT. 567 MK YkpaiHu, skoto nepeabavaeTsCsl, L0 B3aEMOLiS OpraHiB
[oxo4iB i 360piB YKpaiHW 3 MUTHUMW Ta iHWWMK YNOBHOBXKEHNMU
opraHamu iHO3eMHUX f[epXKaB, a TakKoX 3  MiKHapoAHUMMU
opraHizayisMm 3 nuTaHb 6GOpoTbOM 3  KOHTpabaHAow Ta
MOPYLUEHHAMU  MWUTHWMX  MPaBUA  34IACHIOETBLCA Yy MOPSAKY,
nepeg6avyeHoOMy MiDXHAPOAHMMMK JOrOBOpPaMU YKpaiHu, yKNageHUmu
BIAMOBIAHO 40 3aKOHY.

3a POKM HEe3aNeXHOCTI YKpaiHok 6yno yKnageHo 6inblie Hix
200 MiXKHapoAHUX [BOCTOPOHHIX i 6araTOCTOPOHHIX Yyrog, cepej
AKNX 6 KOHBeHUil, 15 memopaHaymiB, 84 npoTokonu Ta 6113bko 100
yrog i3 nuTaHb CMIBPOGITHMUTBA 3 PISHUX nNUTaHb MNPOTUAIT
BUMHEHHIO NOpYLUEeHb MUTHWUX NpaBun Ta KoHTpabaHai [14, c. 523], y
T.4. HAPKOTUYHMX 3ac06iB, NCUXOTPONHUX peyoBuH Ta PJI3.

MixHapogHe MWUTHe CRiBPOGITHULTBO Ha TenepillHiin vac €
OAHMM i3 K/TI0HOBUX (haKTOPIB, LU0 BMAUBAE HA MIDXKHAPOLHY TOPriB/t0
TOBapaMu Ta PO3BUTOK MiXKHApOAHOro TpaHcnopTty [26, c. 4].
HeobXigHO 3a3HaunTK, WO aHani3 Ha3B Ta 3MICTY MiXHapOLHMWX Yrog,
SAKUMW BM3HAYAETLCA MPOLLEC B3aEMOAIT, CBIgUMUTL, WO LEA TepMmiH
BMKOPUCTOBYETHLCA MNEPEBXKHO AJ1F MO3HAYeHHS BifLHOCUH CTOCOBHO
npoueayp MUTHOIO OMOPMJ/IEHHS TPaH3UTHUX BaHTaXIB i Garaxy,
3iCTaBMIEHHSA AaHWUX MUTHOT CTaTUCTUKW, KOHTPO/IKO MUTHOT BapTOCTi
TOBapiB Tow. A 418 HaliMeHyBaHHS MiXXAep>XXaBHUX BigHOCKH
CTOCOBHO MUTaHb, MOB’A3aHWX 3 MPOTUAIEID  KOHTpabaHgi
30e6iMblUOr0  BUKOPUCTOBYIOTLC  TEPMIHM  «afiMiHiCTpaTUBHA
fjonomora»,  «afMiHiCTpaTMBHa  B3aEMOJOMNOMOra»,  «B3aEMHa
agMiHiCcTpaTMBHA [OMOMOra», «B3aemMogonomora» [27, c.  92].
BAM3bKMMU 38 3MICTOBHUM HaBaHT&KEHHSAM [0 TepMiHa «B3aEMOLis»
€ TEPMiHWN «CniBNpausa», «CniBpo6ITHALTBO», «KOOPAMNHALLiA».
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Lle He € BMNagKOBWUM, agpke B3aeMOfisi BigOyBaeTbCA Yy MeXax
3[iICHEHHS aAMiHICTPaTUBHOT AiANbHOCTI y Chepi Aep>KaBHOT MUTHOI
cnpasu, nig skow A.M. KanasHoB  po3ymie  NiA3aKOHHY,
LinecnpsamoBaHy, [epXaBHO-BNafHy, HOPMOTBOPYY Ta BUKOHaBYO-
po3nopaa4y, NpodeciiiHy, 3acBigyyBanbHO-NOLWIYKOBY Ta MNy6iuHy
LianbHICTL Ccy6’eKTiB peanisauii gep>xaBHOI MWUTHOI cripasu [28,
c. 32]. Ha kopucTb UbOr0 TBEPLKEHHS CBIAYMTbL TaKOX Te, WO
OCHOBOKD  MiDHapOAHOro CcniBpobiTHALTBA 3 NWUTaHb MPOTUAIT
KOHTpabaHai € KoHeeHuis Halipobi [29], po skoi YkpaiHa
npuegHanacs BIANOBIAHO A0 YkKasy [lpesngeHTa YKpaiHu Big
23.05.2000 p. Ne 699/2000 [30]. Aogatok X po uiel KoHBeHuil
MPUCBSYEHO HafaHHK fgomnomorn y 60poTbbi 3 KOHTpabaHAoH
HapKOTUYHUX 3aC06iB Ta NCUXOTPOMHUX PEUYOBWMH, MOMOXKEHHS AKOrO
y pa3i HeobXigHOCTI Ta y BIAMOBIAHOCTI 4O KOMMETEHUIT MUTHUX
afMiHiCTpaLjiii, 3aCTOCOBYIOTbCS i CTOCOBHO (DiHAHCOBMX OMepaLii,
MoB'A3aHNX i3 KOHTpPabaHAOK LMX peyvoBUH. CrieuianbHUX HOPM,
NPUCBAYEHMX CMiBPOBITHULTBY 3 METOK NpOoTuUail KoHTpabaHgi P13
KoHBeHUis Halipobi He Mictutb, npoTe Jogatok IX crocyeTbes
B3aEMOZiT MUTHMX afMIHICTpaLiii CTOPIH ¥ NpoTuaii KoHTpabaHAi 6e3
BUOKPEM/IEHHSA 1T OKPeEMMX MPeaMETiB, TOMY MOX/IMBUM € MOLUMPEHHS
Q4iT oro HopM Ha cniBpobITHULTBO Y chepi NpoTUAil KoHTpabaHai PJ13.

MixHapogHe cniBpobiTHMUTBO OPC YKpaiHM 3 MUTHUMMK
cnyxbamy pepxas-yyacHuup ['YAM [31] BigOyBaeTbcsi fK Ha
[BOCTOPOHHLOMY, TaK | Ha 6araToOCTOPOHHLOMY PIBHAX Ta
PO3BMBAETLCA Y HaMpsiMi CTBOPEHHS 30HW BinbHOI Toprieni NYAM. B
YKpaiHi gie Mixsigomya rpyna Ykpaiiu y BipTyansHomy LleHTpi
NYAM no 60poTbbi 3 TEPOPM3MOM, OPraHi30BaHOK 3/10YMHHICTIO,
PO3NOBCIOKEHHSIM HAPKOTUKIB Ta IHWMMW He6e3neYHUMM Bugamm
3n04MHIB, ToNOXeHHA Npo Hel 3aTBepkeHO YKa3om [lpesnpaeHTa
Ykpainu Big 18.05.2006 p. Ne 413/2006 [32] Ta 04HWM 3 OCHOBHUX
3aBfjaHb MiXKBIAOMYOT rpyny BU3HAHO KOOPAUHALIKD Ta Y3ro4KEHHS
3ax0fiB  LWOAO0  YAOCKOHIEHHS  TEXHIYHOrO  OCHAWEeHHs  Ta
iH(hopMaLiiHUX TEXHONOriN, AKi BUKOPWUCTOBYIOTLCSA BiAMOBILHUMM
[ep>XaBHUMW opraHammn YKpaiHum gns 60opoTbbu 3 opraHizoBaHOH
3MOYMUHHICTIO,  PO3MOBCIOPKEHHSIM  HAPKOTWKIB  Ta  IHLWIWMMK
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He6e3neyHVMM  BUAAMU  3/I0YMHIB;  CMPUSHHA  MNONIMLUEHHIO
CNiBPOGITHALTBA MIXX MPaBOOXOPOHHMUMW OpraHamMn YKpaiHn B
3a3HaueHil ciepi.

CneujanbHO NpM3HAYeHO A8 NOrAn6MeHHS B3aeMOAIT MiX
MUTHUMMW CNy>X6aMu gep)kaB Ta NiABULLEHHS eeKTUBHOCTI HafgaHHS
B3aEMHOI aAMiHiCTpaTUBHOI fJonomorn € npuiiHaTa y 2003 p.
MixHapofHa KOHBEHLis Npo aaMiHICTpaTMBHY B3aEMOAOMNOMOry Yy
chepi MuTHMX BigHocuH [33]. Hopmamu Ui€l yrogw, fika we He
Habyna 4YmMHHoCTI [34, c. 59], nepefbayacTbCsl, 30KpEMa, MOX/IMBICTb
MPOBEAEHHA:  KOHTPO/IbOBaHMX  MNOCTAaBOK  3abOpOHEHMX  abo
nigo3pinux Toapis (CT. 12), TPaHCKOPAOHHOrO Harnsgy 3a ocobamm,
CTOCOBHO SIKUX € [OCTaTHI MiACTaBM BBaXATW, LLO BOHMW 3a/lyHanucs
[0 BYMHEHHS MWTHOrO MpPaBOMOPYLUEHHA (CT. 21), CEKpeTHMX
poscnifyBaHb 3 METOK BCTaHOBMIEHHS abo 3’AcyBaHHA 06CTaBUH
MWTHOIO NPaBoNoOpyLUeHHs (CT. 22).

7 XoBTHA 2005 p. 6yno nignucaHo MemopaHaym npo
B3aEMOPO3YMIHHSA MiXK ypsaamu YKpaiHi, Mongosu Ta €BponeiicbKoto
Kowicieto wopo Micii €sponelicbkoi Komicii 3 HagaHHSA fornoMoru B
NUTaHHAX KOPAOHY B YKpaiHi Ta Pecny6niyi Mongosa (ELLBAM) [35].
Y 2005 p. Micisa EIIBAM, 1K KOHCYNbTaTMBHWIA Ta TEXHIYHWIA OpraH,
oiLifiHO po3noyasia CBOK [AifNbHICTL B YKpaiHi Ta Mongosi. Y
pamkax cnisnpaui Micii EIIBAM 3 NpUKOPAOHHUMK Ta MWUTHUMU
cnyxbamn YkpaiHn Ta Mongosu NpoBOAATLCS CHiNbHI - onepauii,
CNpAMOBaHi Ha MNPOTUAIO HeneranbHin Mirpauii, Toprisni AOLbMM,
HE3aKOHHOMY  MEPEMILLEHHIO  TOBapiB, TPaHCMNOPTHWUX  3acobis,
HapKOTWYHKX 3aCOBiB Ta MCUXOTPOMHMX PEYOBMH Yepe3 YKpaiHCbKO-
MONA0OBCbKMIA  KOpAaoH. [0 uMx ornepauiidi  3a1yyaloTbCs  iHLWi
Mi>kHapogHi napTHepu (IHTepnon, €sponon, PpoHtekc, BMO), a
TakoXX MpodinbHi BigOMCTBA Aep)kaB-yneHiB €€ (30kpema ABCTPIT,
Benukoi bputaHii, ®PH, MonbLi, PymyHii) [36].

MpuHUKMN B3aEMOAIT € O4HUM i3 NPIOPUTETHUX Y CRiBnpaLi LWoao
3anobiraHHa KoOHTpabaHAi HapKOTMYHMX 3aco6iB, MCUXOTPOMHUX
peyoBuH Ta P13, OCKiflbKM 0COBMMBICTIO 3N104MHIB, NepesdadveHunX CT.
305 KK YkpaiHu, € Te, WO BOHM 3ayinaloTb iHTEpecu [eKifbKoX
[epXXaB, MaloTb LUMPOKE reorpagivyHe po3ranyXeHHs, A0 TX BUMHEHHS
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31yYaETbCs  UUCNEHHI  3/10YMHHI  YIpYMnoBaHHSA 3 Pi3HOM0
HaLiOHa/TbHOI NPUHANEXHICTIO.

HesunagkoBo KoHuenuieto peanisauii AepxaBHOI MONITUKK Y
cthepi MpoTMAIT NOLUMPEHHIO HapKOMaHii, 60poTbOM 3 HEe3aKOHHWUM
06iroM HapKOTUYHUX 3ac06iB, NCUXOTPOMHMUX PEHOBWH Ta NPEKypPCopiB
Ha 2011-2015 poku [37] nepen6ayeHo, LIO MiABULLEHHA PiBHS
eheKTUBHOCTI 6OpPOTLOM 3 HE3aKOHHMM 06iroM HapKOTMYHMX 3acobiB
Ta NCUXOTPOMHUX PEYOBUH, X BUPOBHULITBOM, PO3MOBCIODKEHHAM, a
TaKOoX He3aKOHHWUM BBE3EHHSAM Ha TEPUTOPILD YKpaiHW Ta TpaH3UTOM i
TEPUTOPIEID MOX/IMBO AOCATTU LUAAXOM: 1) BUKOPUCTaHHS iCHYHOUMX
IHCTPYMEHTIB Ta MexaHi3MiB CMiBPOGITHMLTBA MiDK NMPaBOOXOPOHHUMM
opraHaMn YKpaiHu Ta iHLWMWX JepXXaB, areHTCTBaMU Ta iHCTUTYLiSMM
€C, iHWMMM MiXKHapOAHMMW oOpraHisauisMn Ha cTpaTteriyHoMmy Ta
onepaTMBHOMY PiBHi; 2) aKTMBI3aLii CNiBPOGITHALTBA MIDK MUTHUMMW Ta
MPaBOOXOPOHHUMM OpraHamMu B 60poTbOi 3 HE3aKOHHUM 06irom
HapKOTUYHMX 3aco6iB, MCMXOTPOMHMX PEYOBMH Ta MPeKypcopis.,
30KpeEMa, Y pamKax perioHaibHoro abo TemaTuyHoro CnispobiTHULTBA.

MepepbayaeTbes, WO peani3auisd 3a3HayYeHMX 3axoAiB [4acTb
3Mory: 1) 3a6e3neynTi NPOTUAIK0 OpraHi3oBaHWM YrpyrnoBaHHAM, LLO
30IMCHIOTb He3aKOHHe NepeMilleHHs HapKOTMYHMX 3acobiB Ta
MCUXOTPOMHUX PEYOBUH Yepe3 TepuTopito YKpaiHW, [LOTPUMaHHS
3aKOHO/aBCTBA LWOA0 KOHTPO/O 3a BUPOGHMLITBOM, BUrOTOB/IEHHAM,
npuabaHHaM, 36epiraHHsaM, BignycKOM, OO6MIKOM, MEePEBE3EHHSM,
nepecunaHHAM NiKapCbKMX 3acob6iB, 3/M10BXMBAHHS SIKUMU  MOXE
BUK/IMKATN HAPKOTUYHY 3a/IeXHICTb; 2) NiABUWMUTU e(eKTUBHICTb
3ax0AiB, Ki 34IACHIOTLCA NPABOOXOPOHHUMU OpraHamu, 3agisHuMm
B 60pOTbOi 3 HE3aKOHHUM 06iroM HapKOTUYHMX 3aco6iB, 3 METOH
3MEHLLEHHS HefleranbHOro NocTavyaHHs Ha TEPUTOPID YKpaiHM Takux
3ac06iB, peyoBMH Ta nNpekypcopiB; 3) aKTMBI3yBaTW MiXKHapOaHe
CMiBpOGITHALTBO, CMIBPOGITHULTBO MK [AepXXaBHUMU opraHamu,
Heyps40BMMM OpraHisaLisMu Ta rpoMaChKIcTHO.

Hai6inblw pe3ynbTaTMBHO y NPOTWAIT KOHTpabaHAi HAPKOTUUYHMX
3ac06iB, NCUXOTPOMNHUX pevoBMH Ta PJI3 opraHun foxodis i 36opis Ta
NPaBOOXOPOHHI OpraHnM YKpaiHW, a TakoX 3apyOiKHUX [ep)kas
BMKOPUCTOBYIOTb MOX/IMBOCTI YKpaiHCbKoro 6topo IHteprion. 3 1997
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p. B YKpaiHi Aie IHCTpyKuUis nNpo MOPSAOK  BWMKOPUCTaHHS
MPaBOOXOPOHHUMMK OpraHamMu MoxnueocTeir HLIB IHTepnony B
YKpaiHi Yy nonepemKeHHi, PO3KPUTTI Ta POo3CAifyBaHHI 3/104YMHIB,
3aTBepeHa Hakasom MBC YkpaiHu, [eHnpokypatypbl YKpaiHu,
CBY, [lep>XKOMKOPAOHY YKpaiHu, [epXaBHOI MMWTHOI CRy»x6u
YKpaiHy, [epxaBHOI NOLATKOBOI aAMiHicTpauil YkpaiHu Big
09.01.1997 p. Ne 3/1/2/5/2/2. MyHkTOM 2.5 IHCTPYKLUii nepef6ayeHO
nopagoK Ta 0CO6/MBOCTI CMiBPOGITHMLTBA 3 MPaBOOXOPOHHUMMU
opraHamun 3apy6ixXHWUX fdepxaB Yy cepi 60poTbby 3 HEe3aKOHHMM
06iroM HapkOTMKIB. IHCTPYKUiEl nepefbayeHoO OKpeMi MOpsAAKU Ta
0COo6nMBOCTI  CNIBPOGITHALTBA Y pi3HMX cdiepax, npoTe cdepa
60poTbOM 3 BMPOOGMEHHAM Ta noOWWpeHHam @13, y T. u.
KOHTpabaHAHUMK Linaxamn, THCTPYKUiEl0 He nepepbadeHa. Lle
06YMOB/IHOE HEOOXIAHICTb BHECEHHS A0 IHCTPYKLUiT BigNOBI4HMX 3MiH,
0CO6/IMBO 3BaXAKUM Ha 3arpoBafKeHHS Ta HACTYMHE MiJCUIeHHs
KpUMiHanbHOT BifnoBigansHOCTI 3a 06ir P13 Ta X koHTpabaHay. Lii
3MiHW MOXYTb OYTW NpefcTaB/eHi y BWUMNALI HOBOrO MyHKTY 2.9
IHCTPYKU,IT TaKoro 3micTy:

«2.9. Y chepi 6opoTbOWM i3 3n04YMHaMK, MOB’A3aHVMMK 3
thanbeundikalieto nikapcbKmx 3acobis

29.1. Mig 4yac PpoO3KPUTTH  3/10YMHIB, MOB’A3aHMX 3
thanbendikayicto  nikapcbkMx 3aco6iB, NPaBOOXOPOHHI  OpraHm
KaHanamu IHTeprnony MoXyTb MepPeBipUTM X aBTEHTUYHICTb, a TaKOX
MOX/IMBE PO3NOBCHOMXEHHA LMX NTIKAPCbKMX 3aC006iB 3M104MHLAMU HA
TepUTOPIT IHLWKMX KpaiH.

2.9.2. na npoBeAeHHs Takoi nepeBipkn go HLIB Hagcunaetbes
3anuT, B AKOMY 3a3Ha4aloThCA:

a) HOMep KpWMiHalbHOT, OMepaTMBHO-PO3LUYKOBOI CrpaBu,
maTepiasly nepeBipKku, aaTa X NOPYLLEHHS Ta OpraH, KA 3aiicHI0E
NPOBALKEHHS;

6) 06CTaBMHM BUSABMEHHA YW BUAYYEHHS  (hanbCUDIKOBaHMX
NiKapCbKMX 3acobiB i 06rPYHTYBaHHA HeO0OXifHOCTI 3BEPHEHHS A0
HUB;

B) BWA [OKYMeHTa (nacmnopT, MOCBigYeHHS BOAis, A0BiAKa,
CBIZOLTBO, AUMIOM TOLLO);
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r) B fAKilA KpaiHi BMPOGNeHO abo TepuTOpiElD AKOI 3AiliCHEHO
nepemiLLeHHs (hanbCugikoBaHMX NiKapCbKMX 3acobiB;

L) aHKeTHi faHi ocobu, B AKOI BWAYYEHO (abCUPIKOBaHI
NiKapcbKi 3acobu.

2.9.3. Jo sanuty B HUB  pgopjaetbca  ek3emnssp
(hanbCUikoBaHOTO NiKapCbKOro 3acoby, AKWIA NepeBipsETLCA».

3a3HadeHi B IHCTPYKUiT chepn cniBpobiTHULTBA 36iraloThes 3i
cthepammn gisanbHOCTi IHTeprnony [38], MpoTe 3Baxatoum Ha HabyTTH
ymHHocTi KoHBeHuieto «MEBICLLIME» Ta 3HauyHOK 3arpo3oto, Ky
cTaHoBNATL ®J13 Ana 340p0OB™A Ntofeid y BCbOMY CBITI, 3MiHW Y cdepi
LiSNbHOCTI MaloTb CTOCYBAaTMCS, AK 3[a€TbCA, TaKOX i AifANbHOCTI
IHTepriony Ta €sponony.

28 ciuHa 2011 p. Haka3oMm MiHicTpa BHYTpILIHIX cnpaB YKpaiHu
y CTPYKTYpi Pobouoro anapaTty YKp6topo IHTepnony CTBOPEHO Biadin
B3aeMOZiT 3 €BPONOOM, Ha AKUIA NOKNaAeHo (yHKLIT HauioHabHOro
KOHTAKTHOFO  MYyHKTY  WOAO0  B3aeMoAil 3  E€BPOMEACHKUM
noniueicbkum odicom. [o dyHKUiA Bigainy HaneXuTb opraHisadis
Ta KOOpAMHauif cniBpo6iTHULTBA KOMMETEHTHUX OpraHis YKpaiHu
(MBC, CBY, opraHiB goxoais i 360piB Ta iH.) 3 €BPONOAOM, a TaKoX
HanpawoBaHHS 3axX0fiB, CNPAMOBAHMX Ha YAOCKOHA/IEHHS! MEXaHi3My
Takoi B3aemogii [39].

HopmaTnBHO-NPaBoBUM NiArPYHTAM B3aeMOAil 3 €BpOMNooM €
Yroga MiXk YKpaiHow Ta €BponeiicbknuM MoniueicbkuM ogicom npo
cTpateriyHe cniBpobiTHMUTBO, 2009 [40], AKy paTundikoBaHO 3aKOHOM
Ykpaiim Big 05.10.2010 p. [41]. Yrogoto 2009 p. nepef6aqeHo
MOCWMEHHS CMIBPOBITHULTBA, 30KPeMa LLISXOM 0OMIHY CTpaTerivyHot i
TEXHIYHOIO iHopMaLiEto, Y T.U. i CEKPETHOO, ACPXKaB-UNCHIB EE, fKi
[it0Tb Yepe3 €Bponos, 3 YKpaiHOo B 3anobiraHHi cepito3HnM (opmam
Mi>KHapOAHOI  3M1I0MMHHOCTI, TXHbOMY BWSIBNEHHI, MPUNUHEHHI Ta
po3cnigyBaHHi y chepax, WO BU3HaYeHi MaHgaToM €Bponony (3o0Kpema
HenerajibHa TOPriBAs HAPKOTUUYHMMU 3acobamm).

OpfHieto 3 hopm B3aeMofii opraHiB f4oxoais i 360piB 3 MUTHUMU
Ta MPaBOOXOPOHHUMYU OpraHaMu iHO3eMHUX JepXXaB € 3[iNCHEHHS
CNiAbHUX MDKHApOAHMX, MIXXKBIAOMUYMX OMepaTMBHO-NPOGINaKTUUHNX
i cneuianbHMX ornepaLiii, 30KpemMa MiKHAPOAHMX KOHTPOMbOBAHUX
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NMoCTaBOK. $KWO BHYTPILIHI KOHTPO/bOBaHI MOCTaBKW, [AOKMNafHO
PO3rAAHYTI BULLE, 3[IACHIOTLCA B MeXax TepMTOpil OfHIEl Aep>KaBu,
TO 30BHILLHI Nepef6ayaloTb KOHTPOLOBAHE MEPEMILLEHHSA BAHTaXYy 3
HapKOTUYHMMKU  3acobamm  Ta MNCUXOTPONHWMM  PEYOBMHAMU 3
MEepPeTUHOM [EpPXKaBHOIr0 KOPAOHY, 32 MeXaMu AKOT KOHTpOSib 3a
TPaHCMOPTYBaHHAM BaHTaXY 3[iCHIOETLCS CMIIbHO i3 3apyBiXXKHUMU
MUTHUMUW NPABOOXOPOHHUMM OpraHamu.

MiXXHapo4Hi KOHTPO/bOBaHi MNOCTaBKM HAapPKOTUYHMX 3aco6iB Ta
MCUXOTPOMHMUX PEYOBUH MPOBOAATLCA 3a YITKOI B3aEMOAIT opraHis
foxogis i 360piB, NPMKOPAOHHUX OpraHiB Ta CbY - 3 60Ky YKpaiHu
Ta IHO3EMHUX MWUTHUX Ta MPaBOOXOPOHHWX OpraHiB. Lie noB’a3aHo 3
TUM, WO HaNBaXXNMBILIMMW eleMeHTaMU MifrOTOBKU LibOro 3axomy €
YTOYHEHHSI OCHOB 1Ai0ro npaBoBOT pernameHTauii y  KpaiHi
npu3HayeHHs abo TPaH3WUTY, BCTAHOBMEHHS Y MaKCUMa/ibHO CTUCAI
TEPMiIHM  MNPSMUX  KOHTaKTiB 3  BIAMOBIAHMMMK  3aliKaBNEHUMW
nigpo3ginaMn iHO3eMHUX fepyaB, 3a/lyyeHHs [0 y4yacTi B onepauii
NPeACcTaBHUKIB THLWIMX [AepXXaBHUX OpraHiB i BifOMCTB, a TaKOX

Cepe,  MiDXHApOAHMX  KOHTPONbOBaHMX  MOCTABOK  MOXHA
BMOKPEMMWTU TPaH3UTHI KOHTPOMbOBaHI MOCTaBKMW, OCOBNMBICTIO IKMX €
30iAICHEHHS MepeMilLeHHsI BaHTaXy TEPUTOPIED AEKiNbKOX AepXaB i
HeoObXifHICTb yyacTi Ta TICHOT B3aEMOSiT MPaBOOXOPOHHUX OpraHiB LnX
KpaiH [42, c. 30]. TpaH3WTHi KOHTPONbOBaHi MOCTaBKA MOXYTb
NPOBOAMTUCA Ha NiACTaBi 3anWTiB MPaBOOXOPOHHUX OPraHiB iHLUNX
[epXXaB, a TaKoX 3a iHiliaTvBM NPaBOOXOPOHHMX OpraHiB YKpaiHu, y
BUMALKAX BMWABMEHHA HUMW HApKOTUYHMX 3acobiB, MNCMXOTPOMHUX
peyoBMH Ta ®JfI3 y TPaH3UTHUX MiXKHApPOAHMX BaHTakax. [licns
BiOYTTA TPAHCMOPTHOrO 3acoby 3 NYHKTY TPaH3UTY HeoOXiAHO ofpasy
VBIWTU B KOHTaKT 3 MapTHepamMm, L0 6epyTb y4acTb Y 3axofi, Hagatu iv
HeobXiaHy iHthopMaLlito MPo KOHTPabaHAWCTIB, PO3pPaxyHKOBUIA Yac ix
NpubyTTA A0 KpaiHW NPU3HAYeHHs, XapaKTepHi 0co6/MBOCTI Baraxy,
oro micue posTawlyBaHHA, cnoci6 ykputTda. Lli ocobnmueocTi maroTb
6yTV BpaxoBaHi i Npu nNnaHyBaHHI 3aX0fiB, AKi BXMBAOTbCA CTOCOBHO
aBianacaxmpis, L0 TPAHCMOPTYIOTb HAapKOTWUYHI 3ac06W, NCUXOTPOMHI
pevoBuHM Ta PJ13 npm cobi [43, c. 23-24].
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BukopuctaHHa  MeToZy  KOHTPO/IbOBaHOI  MOCTaBKM €
cneundivyHo Gopmolo NPOTUAIT KOHTpabaHai HAPKOTUYHMX 3aco6iB
Ta MCUXOTPOMHUX PEYOBMH, K Le 3a3Ha4vaeTbca y Ccr. 456 MK
YKpaiHy, a 3a Hawum nepekoHaHHAM - i DJI3, fAka NpoBOAMTLCS 3
METOK MPUNUHEHHS MIDKHAPOLHOr0 HEe3aKOHHOro 06iry 3asHayeHuX
3aco06iB, pevoBMH Ta NpenapaTiB i BUABIEHHS 0Ci6, fKi 6epyTb y4acTb
Y HbOMY, Ta apeLuTi He TiNbKW BY/IMYHUX TOPrOBLiB, afie i KIHUY0BUX
tiryp 'y cdepi  Hapkobi3Hecy, KaHafliB Ta  MapLupyTiB
TpaHCNopTyBaHHA, CNOC06iB TX MacKyBaHHSl. Y KOXHOMY TakoMy
BUMAAKY OpraHu foX0f4iB i 360piB YKpaiHu AitoTh 3a OMOB/EHICTIO 3
MUTHUMMW Ta [HWWMW BiANOBIAHUMU OpraHamy iHO3EMHUX [epXKaB
abo Ha nigctaBi MiXXHapogHMX AOroBOpiB YKpaiHn [44, c. 209].
OfHMM i3 nNpuKnagiB TiCHOro MiXKHapoAHOro cniBpoGITHULTBA i
B3aEMOfii 3 NPUNUHEHHSA KaHaniB KOHTpabaHan HapKoTMUHMX 3aco6iB
€ MikHapogHa onepauis «TPAK-CTOlM», wo 3ailicHioBanacs
opraHamu foxogis i 360piB YKpaiHW y B3aemofii 3 MUTHUMU Ta
noniuericbkumu cnyxxéamm €C [45, c. 225].

[ns koopauHauii Ha MiKHapofHOMY PpiBHI 3ycunb Yy cdepi
60poTbbV 3 nowupeHHsm @13 y €C 3anponoHOBaHO CUCTEMY
B3aEMOAIT MidX 3auikaBneHUMU cTpykTypamu. OCHOBY ii CTaHOBNSTb
T.3B. «E4UHI TOYKM KOHTakTiB» - €TK. Ha piBHi kpaiH €TK
CTBOPIOKOTLCA B PErynsTtopHux opraHax 3 J13 (HauioHanbHi €TK), B
MWUTHIlA CnyXx6i, B opraHax moniuii i B CyaoBiii cuctemi. 3allikaBneHi
YYaCHUKKN (hapMaLeBTUYHOIO PUHKY, L0 3HaxXO4AThCA Y MPUBATHOMY
CEKTOpi, MpW3HayaloTb T.3B. «BiAMNOBIA/IbHUX OCIO», uepe3 SAKUX
NiATPUMYIOTb KOHTaKTK 3 iHLUMMMW KOMMOHEHTaMWU cucTemu [46, c. 17-
18].

Ha »anb, Mi>kHapoaHe cniBpobiTHULTBO abo B3aEMOAiA MUTHMX i
NpPaBOOXOPOHHMX OPraHiB Ha NpakTuLi BusABNsE cebe fOCUTb cnabko,
OCKiNbKK iHhopMaLis Woao 60poTbou 3i 3104YMHHICTIO, SK MPaBuUIo,
MPUXOBYETLCA  Bif, NPeLCTaBHUKIB  MPABOOXOPOHHUX  CTPYKTYp
IHO3eMHUMX [fepkaB. 3HauyHa YacTuHa iHopMmalii nepefaeTbcd 3
ypaxyBaHHAM B3aEMHOT [OBipM MiX KepiBHUKaMy MpaBoOOXOPOHHUX
opraHiB  CymiXHMX KpaiH. OpfHak opraHisauia 60poTbbu 3
KOHTpabaHo HApKOTUYHMX 3ac06iB, MCUXOTPOMHUX PEYOBUH Ta
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®J13 He nNOBWHHA [PYHTYBATUCA TibKM Ha POBOYMX KOHTaKTax
KepiBHMKIB BignoBigHMX opraHiB. Mae 6yTU CTBOPEHO e(eKTUBHO
(hYHKLiOHYIOUY MiKHapoaHY iHopMmaLiiHO-NOLIYKOBY CUCTEMY, fiKa
[03BOIUTb KOOPAMHYBATU AiT MDKHAPOLHUX MIKBILOMUMX CTPYKTYP
i3 PO3LLUYKY i 3aTPMMKK KOHTpabaHaucTis [47, ¢. 209].

MixaepxxaBHe  CMIiBPOGITHUUTBO ~ MUTHUX  Ta  IHLIUX
NPaBOOXOPOHHMUX OpraHiB y cepi 3anobiraHHA KOHTpabaHgi
3a3HayYeHNX PeYoBMH Ta MpenapatiB Mae nofsrat¥ B Takux gisx: 1)
cninbHa nigrotoBKa KafpiB i NiABMILEHHA TX KBanigikauii; 2)
NpoBefeHHSA Hapag i CeMiHapiB 3 METOK 06MiHY focBigom po6oTu; 3)
3[iIICHEHHS CMINbHMX HayKOBUX AOCAIMKeHb AN PO3POOKM 3axofiB
60poTbOM 3 KOHTpabaHAOK UMX PEYoBMH Ta npenapartis; 4)
CTBOPEHHA CNifIbHUX rpyn Ans 60poTbbu 3 X KOHTpabaHZow; 5)
06MiH [OCBiJOM BWKOPUCTaHHA TeXHIYHMX 3ac06iB  KOHTPONIO,
cneuianbHO TpeHoBaHMX cobak [48, . 394].

MpoTnaisa KoHTpabaHAi BMMarae Hacamnepef KapAvHaIbHOro
YAOCKOHAMEHHS1 CUCTEMU KOOPAMHAUIT AISNbHOCTI YCiX CWMMI0BMX
CTPYKTYp,  30kpema CBY, opraHiB  BHYTpIilIHIX  Cnpas,
JepXnpukopaoHcnyxo6un, opraHiB goxodis i 360pie. OCHOBHE B
cucTeMi KoopauHauii - Ue cuctemaTusauis, LeHTpanisayis rnacHor i
HernacHoi iHgopmauii LWoa0 BUABMEHWUX MNPOLECIB Y 3M10YMHHOMY
CBITi. €4MHOI cUCTEMM OMepaTUBHO-PO3LLIYKOBOI iH(hopmauii 040
OpraHi3oBaHoi, Yy T.4. TpaHCHaLiOHa/bHOT, 3/MI0YMHHOCTI B YKpaiHi
MOKM LLle He CTBOPeHO. BiacyTHilA eanHMiA nigxig A0 CTBOPEHHS
iHhopMaLiiHMX CUCTEM OMepaTMBHO-PO3LIYKOBOTO  MPU3HAYEHHS
HaBiTb y pamKax OAHOro BifJOMCTBa. Y pe3ynbTaTi pi3Hi onepaTuBHi
Nigpo3ainy CTBOPIOKOTL | BUKOPUCTOBYIOTb 3aMKHeHi G6aHKu i 6a3u
JaHux. 3 ypaxyBaHHsM LbOro nNOTPIGHO, Yy MepLly 4epry, BXWTW
KOHKPETHUX | 332 MOX/MBICTIO BUYEPNHMX 3axOfiB  LL040
3a6e3neyeHHst LEHTPani3oBaHOro HaKOMUYeHHs, cucTematm3auii i
CBOEYACHOIO BMKOPUCTaHHSA OnepaTMBHO-PO3LLIYKOBOI, a TaKOX IHLLOT
iHhopmauii Woao 3M104YMHHMX (DOPMYyBaHb, WO Ai0Tb Ha MeBHiIl
TepuTopii (06’ekTax) i 3aliMatoTbC Y T.M. | KOHTpabaHAoto.
MpuKnagom Takoro HarpsMky poboTu MOoxe 6yTW CTBOPEHHS
iH(hopmaLiiHo-nowykoBoi  cuctemn  «CkopnioH»  [0/10BHOr0O
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ynpaeniHHA no 60poTbbi 3 OpraHi3oBaHOK 3104MHHICTIO MBC
YKpainu [49], wo noBuMHHA 6YyTWN BNPOBaMXKEHA | AN BCbOro 6/10KY
NpaBoOXopoHHMX [50, c. 469] Ta opraHiB pgoxogis i 360piB.
JouinbHol € TakoXX po3pobka iHopMauiliHOT 6a3n 3 YMOBHOM
Ha3BOK «MWUTHWUIA KOHTPOMb», 3’€AHAHHA B €AWHY €NEeKTPOHHY
Mepexy nigpo3ainis, AKi BMKOHYKOTb CBOI KOHTPONbHI (hYHKUIT Ha
KOpAoHi [47, c. 211].

Mwu nigTpMMyeEMO BWCNOBMEHI MPONO3NLIT Ta BBaKAEMO 3a
[ouiNbHe CTBOPEHHS crieuiafbHOT MDKBIZOMYOT MiXHapoaHoT 6a3u
[laHnX, OCHOBOK NOOYAOBM AKOI Mae cTaTu iHjopmauis Lwogao:
OCHOBHMX KpaiH, e 30cepel)KeHo BUPOBIEHHSA HApPKOTUYHIX 3acobiB,
MCMXOTPOMHMX peyoBuH Ta PJI3 Ta dAKi € X OCHOBHMMM
ekcrnopTepaMu;  KpaiH X TpaH3uTy;  OCHOBHUX  (hi3UYHUX
XapaKTepuUCTUK  MepemillyBaHUX  NpeameTiB;  NpeACTaBHUKIB
3I0OMUHHUX YrpynoBaHb Ta OPUANYHUX OCI6, WO Oynn MomiyeHi y
30iiCHEHHI He3aKOHHOro 06iry umx npenapatis. JocTyn Ao Takoi
6asn paHMX Mae OyTM 0OMexeHuid, npoTe UWinogoboBMM Ta
3p0O3yMinnuM Ans NPeAacTaBHUKIB MUTHUX Ta NPaBOOXOPOHHMX OpraHiB
6inbLIOCTi KpaiH, TOoMy, AK B6a4yaeTbCs, Mae MICTUTU 3a3HaYeHy
iHthopMaLlito, BUKageHy pisHUMW MOBaMU.
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'EHE3A MI>)KHAPOAHO-MPABOBOIO
PErYJTHFOBAHHA 3ABE3NEYEHHA BE3INEKN
MOPETNNJ/TABCTBA

Y cTaTTi AOCNIgXeHO NpPoOBiAHI MiXHapoAHi yroam y cdepi 3abe3neyeHHn
6e3nekn MmopennaBcTBa 3 pO3MOAiNeHHAM X Ha rpynu: 1) Ti, wWo noB’A3aHi 3
NpoeKTyBaHHAM, KOHCTPYKLi€lo Ta o6nafgHaHHAM; 2) noB’A3aHi 3 ekcnayaTayieto
cyfHa; 3) fAKi cTOCylTbCA oOpraHisauii nowyky i paTyBaHHA; 4) AKi CTOCYHTbCA
opraHisauii po3cnigyBaHHs aBapilHUX MOPCbKMX NOfiA Ta iHCMEKTYBaHHA B nopTax.
3a3HavyaeTbCA, WO MiXHAPOAHWUIA xapakTep BUKOpUCTaHHA CBIiTOBOro okeaHy 3 MeTOl0
3fjiicHeHHAa MopennaBcTBa nepepbayac 3acToCyBaHHA MiXHapOAHOrO MNigxoAay Ao
BUpiWeHHS npobnemMun 3abesneyeHHA 6Ge3nekn MopennaBCTBa i BUMarae MiKHapogHO-
npaBoOBOro peryntoBaHHA. [0 TemepilwHbLOrOo 4acy MiXHapofHO-NpaBoBa NpaKTUKa
Hakomuuuna AOCTaTHIO KiNbKiCTb HOPMaTUBHUX aKTiB, WO pernamMeHTylOTb MUTAHHA
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6e3nekn mopennaeBcTBa. [1paBOBOID OCHOBOK CHINbHWUX [il fepxaB CAyrye Benuka
KinbKiCTb Mi>XKHapofHUX yrofy cepi 3a6esnevyeHHs 6e3nekn mopennascTBa.

HOnoyoei cnoBa: 6esneka MopennasBcTBa, MIXHApPOAHI Yrogu, CygHO,
UNCLOS’82, nowykK Ta pATyBaHHA Ha MOpi.

AsepoukiHa T.B., [MnaHkoBa T.M. [eHe3UC Me>KAyHapOLHO-MPaBOBOro
perynvMposaHusa obecreveHns 6e30nacHOCT M MopeniasaHns - CTaTba

B cTaTbe uccnefoBaHbl BeAyliMe MeXAYHapoHble cornaweHus B chepe
obecneyeHus 6e3omacHOCTM MoOpennaBaHWA C pacnpefjeneHWeM WX Ha [pynnbl:
1) cBA3aHHble C NPOEKTUPOBAHMEM, KOHCTPYKLMEA U 060pyJ0oBaHNEM; 2) CBA3AHHbIE C
akcnnyatauuei cyfgHa; 3) OTHoOcAWMeca K OpraHusaumum noucka W cnacaHus;
4) Kacatolwuecs opraHusalmm paccnefoBaHns aBapuitHbIX MOPCKUX NPOUCLIECTBUI U
MHCNeKTUpoBaHus B nopTax. OTMeyaeTcs, 4YTO MeXAYHapoAHbI  XxapakTep
Mcnonb3oBaHNWs MMUPOBOro OKeaHa C LUenbl0 OCYLW ECTBAEHWS MoOpeniaBaHuWAa
npegycmatpuBaeT NPUMEHeHWe MEXAYHapoLHOro noaxofa K peweHWo npobnembl
obecneyeHns 6e3onacHOCTU MopennaBaHus U TpebyeT MeXAyHapoLHO-NMpPaBOBOrO
perynuposaHua. K HacTofAlWweMy BpeMeHW MeXAyHapojHO-MpaBoBas MpakTuka
Hakonuna [AOCTAaTOYHOE KONMYECTBO HOPMAaTUBHbIX aKTOB, pernaMeHTUPYHO WX
BONpochbl 6e30MacHOCTW MopennaBaHuA. MMpaBOBO OCHOBOW COBMECTHbIX AeWCTBUIA
rocyfapcTB CAyXWUT 60ONblIOe KOMMYECTBO MEXAYHapoOAHbIX cOrnaweHuit B chepe
obecneyeHns 6e30NaCHOCTU MOpennaBaHus.

KntoueBble  cnosa: 6e30nacHOCTb MopennaBaHusa, MeXAyHapofgHble
cornaweHms, cyaHo, UNCLOS’82, nouck n cnacaHue Ha mMope.

Averochkina TV., Plachkova TM. The Genesis of International Legal
Regulation ofEnsuring Safety ofNavigation -Article

In the article the major international agreements in the field of maritime safety
are researched with the division into the following groups: 1) related to design,
construction and equipment; 2) associated with the operation of the vessel; 3) related to
the organization of search and rescue; 4) related to the organization of the investigation
of marine accidents and emergency inspections in ports. It is noted that the international
nature ofthe use ofthe oceans forthe purpose ofnavigation provides for the application
of the international approach to solving the problem of navigation safety and requires
the international regulation. To date, the international legal practice has accumulated a
sufficient number of regulations governing maritime safety issues. The legal basis for
joint action by States is the large number of international agreements in the field of
maritime safety.

Keywords: maritime safety, international agreements, vessel, UNCLOS’82,
search and rescue at sea.

E(eKTUBHICTL ~ Cy4aCHOrO  TOProBENbLHOIO  MOpen/aaBCTBa
HEpPO3PMBHO MOB’3aHa 3 NPaBOBUM 3ab6e3NeveHHsIM Moro 6Gesneku.
PO3BUTOK HayKu i TeXHiKW, 30ifbLUEHHA PO3MIPIB MOPCHLKUX CY[eH,
NiABWLLEHHS IHTEHCMBHOCTI CyAHOMNNABCTBa - Lj Ta iHLII YAHHUKM BCe
OiNbll  HACTIHO BMMAararTb MiABULLEHOT yBarn MiXKHAPOAHOrO
CniBTOBApPUCTBA

YMOBHO MO4aTKOM Mpouecy PopMyBaHHSA MiXXKHapO4HO-MpaBoBOT
cncTeMM 3abe3neyveHHs 6e3nekyn MOpernsaBcTea MPUIAHATO BBaXKaTU
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JIOHAOHCLKY MiDXKHApPOAHY KOHepeHUito, akoto 20 ciuHa 1914 poky
6yna npuitHaTa Mi>kHapoaHa KOHBEHLLiSi 3 OXOPOHW JTHOACHKOM0 XNTTS
Ha Mopi. Ii npuitHATTS 6yno 06YMOBMEHO KaTacTpogow 3
NacaXXMpPCcbKUM cyfHOM «TwuTaHik» y 1912 poui, sika 3a6pana 1489
NIOACLKNX XNTTIB. Xo4a KOHBEHLif TaK i He Habyna YMHHOCTI, BOHa
cnpsmyBana nofasblui  HanpaMu  (OpMyBaHHA i PO3BUTKY
Mi>XXHapOAHO-MPaBOBMX 3acobiB Yy cdepi 3abe3nedeHHs Ge3neku
mopenniaBCcTBa. Ha HaCTynHMX KOH(epeHLisX 3 OXOPOHW NIHOACLKOro
XUTTS Ha mopi 1929, 1948, 1960 i 1974 pokiB 6yno NpUIAHATO
MDKXHapogHi  yrogm, npucesveHi  3abe3neyeHH0  6Gesneku
MOpennaBCcTBa 3 YypaxyBaHHAM [OCATHYTOr0 Ha Ti 4yacuM HayKOBO-
TexHi4Horo nporpecy [1, c. 444].

HacTynHum eTanom (opmyBaHHs Mi>XKHapOLHO-MPaBOBMX 3acaf
3abesneyeHHs 6e3nekn mopennascTBa cTana lMepwa (PKeHeBCbKa)
KOH(pepeHuis OOH 3 mopcbkoro npasa 1958 poky - nepwiunii
3aranbHOCBITOBUIA  (JOpyM,  MPUCBSYEHWIA  BU3HAYEHHIO  Ta
3aKpinieHHIO  MNPUHLMNIB  BMKOPUCTaHHA MOPCbKMX  MPOCTOPIB.
KoHBeHUis npo Bigkpute Mope [2] - ofHa 3 4oTupbox [3] yrog,
NpUHATUX Ha KoHgepeHUiT 1958 poKy - BCTAHOB/OE, L0 KOXHA
JepkaBa 3000B'A3aHa MNpuiiMaTh  HeobXigHWX  3axopiB  Ans
3abe3rneyeHHs 6e3nekn Ha Mopi CyZeH, Lo naasatoTb Nif i npanopom,
30KpeMa, B TOMY, L0 CTOCYETbCA KOPUCTYBaHHA CUrHanamm,
NigTPYMaHHS 3B'A3KY | NonepepkeHHA 3iTKHEHHS, KOHCTPYKUiT Ta
OCHallleHHs cyaeH (cT. 10).

Moganblwinii PO3BUTOK 3a3HayeHi MOMIOXKEHHS OTpUMann B
KoHBeHuii OOH 3 Mopcbkoro npaBa 1982 poky [4] (mani -
UNCLOS'82), 3rigHo 3i CT. 94 AKO1, KOXXHa Aep>KaBa LWoa0 CyaeH, siKi
nnaegalTb nig 11 MpanopoM, MOBMHHA MNpPWIAMaTM 3axodiB  Ans
3abe3neyveHHs 6e3nekn Ha Mopi, 30KpemMa, B TOMY, L0 CTOCYETLCA: a)
KOHCTPYKLUiT, YyCTaTKyBaHHS A NpuAaTHOCTIi CyfdiB A0 MNNaBaHHS;
6) KOMMNMEKTYBaHHsA, YMOB Mpaui Ta HaBYaHHA eKinaxiB cygeH 3
ypaxyBaHHAM BigNOBiAHWX MIXXHapOAHWX aKTIiB; B) KOPWUCTYBaHHS
CUrHanamu, NiATPUMaHHSA 3B’A3KY | NonepekeHHs 3iTKHeHHs. Cepef
TakMX 3axofiB CAif BiA3HAUMTU HACTYMHI: KOXHe CyfgHO nepeq
peecTpauieto, a Hagani 4epes BigNOBiIAHI MNPOMDKKM Yacy Mae
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IHCNeKTyBaTUCS KBaniPikoBaHUMU CYAHOBMMM iHCMEKTOpaMuW; MaTtu
Ha GOPTY KapTuW, HaBirauiiHi NOCIGHMKN Ta Npunaan, HeobXigHi ans
3abe3neyeHHs 6e3Me4HOro nnaBaHHA CYfHA; KOXHe CY[HO MOBUHHE
6yTV KepoBaHe KarniTaHOM Ta oghiepaMu BignoBigHoT kBaniikayii, a
eKinaXX 3a Keaniikauieto i umcenbHICTIO Bignosigatn  Tuny,
po3mipamM, MexaHi3Mam i yCTaTKyBaHHIO CyHa.

MacuB HOpM, fKi  BCTaHOBMIOKOTb CTaHAapTM y  cdepi
3a6e3neyveHHs 6e3nekn MOPennaBcTBa, YMOBHO MOXHa PO3NOAiNnNTK
3a 4oTupma Hanpsmamu: 1) nos’A3aHi 3 MPOEKTYBaHHAM,
KOHCTPYKLiet0 Ta o06nagHaHHAM; 2) MOB’A3aHi 3 eKcnnyaTauieto
cyfHa; 3) fiKi CTOCYtOTbCA OpraHisauii Nowyky i paTyBaHHS; 4) siKi
CTOCYIOTbCS OpraHisauii po3cnifyBaHHs aBapiiHUX MOPCbKUX MOAii
Ta IHCMeKTYBaHHSA B nopTax [1, c. 445].

B pamkax nepLloro Hanpsimy OCHOBHOK MiXXHapOAHOI Yrofoto,
O BCTAHOBJ/IIOE BUMOIMU [0 KOHCTPYKLIT i YCTaTKyBaHHS CY[eH, €
MiXKHapofHa KOHBEHLii 3 OXOPOHW NKOACLKOrO XWUTTA Ha MOpi,
npuitHaTta B JloHgoHi 1 nuctonaga 1974 p. [5], 3MiHeHa i 4ONOBHEHA
MpoTokonamu 1978 [6] Ta 1988 pokis [7], Bigoma K KOHBeHLUis
SOLAS 74/78. KoHeHUiss SOLAS Habyna YMHHOCTI 28 TpaBHs 1980
POKY Ta Yy BiAHOCMHAaxX MK AOrOBipHUMW CTOPOHaMKM 3aMiHMa
MiXHapo4HY KOHBEHLiO 3 OXOPOHW JIOACLKOr0 XXUTTS Ha Mopi
1960 p. [8].

Cdepa paiil KoHBeHUiT o6MeXeHa cyaamu, SKi  30iACHIOTb
MiXXHapogHi peiicn. BoHa He NOLWIMPIOETLCA HA BIlACbKOBI Kopabsi Ta
BiICbKOBO-A0MOMIXKHI CyfHa, pnbanbCbKi Cyaa, MPOrynsHKOBI AXTH,
CyfHa BanoBOKW MicTKicTio MeHwWwe 500. KoHBeHuieto SOLAS
nepefbaveHnin pag BUMOT A0 KOHCTPYKUIT CyfgHa, pATYBaJlbHMX
3aco6iB, 06nagHaHHA 3 pagioTenerpadii Ta pagioTenedoHii,
nepeBe3eHHs 3epHa i HebesneyHux BaHTaXiB. Oco6aMBI BUMOIK
BCTaHOB/IEHI A0 CY[EH 3 A4ePHUMU EHEPTETUYHMMU YCTaHOBKaMU.

Y uepBHi 1996 p. Ha 66 cecii KomiTeTy 3 6e3nekn Ha Mopi
MixHapogHoi  Mopcbkol — opraHisauii  (International  Maritime
Organization, gani - IMQO) 6yno npuitHaTo pesontouito MSC.48 (66)
Ta 3aTBepAKEHO MiXHapOoAHUIA KofeKc 3 psaTyBasibHUX 3acob6iB [9],
NiaroToBneHWiA Ha 6a3i nonoxeHb YactuHu C rnasm 1l «PATyBanbHi
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3acobu Ta npuctpoi» KoHeeHuii SOLAS [MigkomiTetom IMO 3
pATYBanbHUX 3aco6iB, MOWYyKYy Ta pATyBaHHA. Lleit Kogekc Habys
YMHHOCTI 1 aunHsa 1998 p.

B npoueci ekcnnyaTauii cygeH 6esneka  MOpeniaBCcTBa
3a6e3nevyeTbC  HU3KOK  HOPUAMYHUX  3aXOAiB  KOMMIEKCHOrO
Xapaktepy. BaXvBow NaHKo y cucTemi 3abesneveHHs 6e3neku
MOpENnNaBCcTBa € MHOACLKUIA (haKTop (YMHHMK). Y GaraTbOx BuMagKax,
AK MOKa3ylTb PO3C/igyBaHHSA, rOIOBHOK MPUYMHOK IHUMAEHTIB Ta
KatacTpoh € /loAMHA: MNOMWUIKM KOMaHAHOro CKfagy, psioBMX
MOpSIKiB, nouMaHiB, 6eperoBux cnyx6 Ttowo. [po uUe cBiguUTbL
HacTyMHa CTaTUCTUKa: NPUYMHOKD 25% 3aranbHOro ymcna aBapiliHunx
MOPCBLKUX MOAIA € MOMMWIKM KOMCKiagy, 16% - noMunku psgoBmx
MopsiKiB, 12% - MOWKOMQKEHHA KopnyciB, 11% - BigMOBK
ycTatkyBaHHs, 10% - nomunku 6eperoBux cnyx6. BignosigHo Ao
nonoxkeHb KoHeeHuii SOLAS cyaHO NOBMHHO 6YTW YKOMMNIEKTOBAHO
eKinakem B HaNeXHI KinbKoCTi i HaneXHoi Keaniikauii. OgHak
yepes pi3Hi BUMOrM fo KBanidikauii MOpsKiB Ta piBHS iX NiIATOTOBKM,
O iCHyBann B AepXkaBaX, HaNeXHWiA piBeHb 6e3mnekn MopennaBCcTBa
Y Lili cthepi He 3a6e3neyyBaBcs.

3 MeTow nikBigauii uiel nporannHm B pamkax IMO 6yna
pospobneHa i 7 nunHa 1978 p npuitHaTa MiXkHapoZHa KOHBEHLLiS npo
CTaHAapTV NiAroTOBKW, AUMIOMYBAHHS MOPSAKIB Ta HECEHHS BaxTu
1978 poky [10]. KoHBeHuisi Habyna 4mHHOCTI 28 KBiTHA 1984 p.
MpoTe 4yepe3 BiACYTHICTb YiTKMX BUMOr A0 KBanigikauil ekinaxis
CyfeH y nepBicHiiA pegakuil KoHBeHuil, y 1995 poui A0 Hel 6ymu
BHECEHi nomnpaBKW, AKi ICTOTHO 3MIHMBWW Ti TEKCT, HapewTi
BU3HAYWUAN MiHIManbHI BUMOrK (CTaH4apTu) A0 PIiBHS 3HaHb YNEHIB
eKinaxis MOpPCcbKMX cyaeH y Burnagi Kogekcy ctaHaapTiB NigroToBKy,
AMNAOMYBaHHS MOPSKIB Ta HECEHHS BaxTu. Y 2010 poui Ao gogatka
1995 poky 6yno npuiAHATO MaHinbcbki nonpasky [11], wo Habynu
YMHHOCTI ansa YKpaiHn 1 ciuHa 2012 poky. ®akTU4YHO Li NOnpaBKu
3aMiHUIM NpuiAHaTUA y 1995 poui Kogekc cTaHAapTiB MigroToBKM,
OUNNOMYBaHHA MOPAKIB Ta HECEHHSA BaXTW.

HeobxigHO BiA3HAYMTK, WO Y aHrOMOBHOMY BapiaHTi Ha3BM
focnifxyBaHoi KoHBeHLiT BUKOPUCTOBYETLCH CNOBO «standards» -
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«The International Convention on Standards of Training, Certification
and Watchkeeping for Seafarers» [10], ke He BUKOPMUCTOBYETLCS aHi B
yKpaiHcbkoMmy [12], aHi B pocificbkomy nepeknagi ii Tekcty [13].
HeobXigHO 3a3HauMTW, WO aHrfiicbka MoBa € OdQiliiHOl Ta
po6oyoto MoBo IMO Ha BiAMiHY Bif POCIACLKOI, fKa € TinbKu
ogiuiiHOO MOBOK. 3 L€l MNpUYMHM Yy  BUMNAAKY Oyab-sKUX
PO30iXKHOCTEA TeKCTiB, CNif KepyBaTWUCA TEKCTOM aHrNilCbKOo
MOBOI. HasiBHICTb cfioBa «CTaHAapT» Yy aHr/IOMOBHOMY BapiaHTi
Ha3Bu KOHBeHLUii € BM3Ha4YHMM, Ha WO 6yno 3BepHyTO yBary T.B.
ABepouykiHOW Yy cTaTTi  «Hopmu-cTaHgapTy  NigroToBKM  Ta
AUNIOMYBAHHA MOPSAKIB : Micle Yy CUCTEMi MNpaBOBUX HOPM Ta
npasoBa npupofa» [14]. Hewo Takox Oyno 3a3HayeHo, WO B
aHaNoriyHi KOHBEHLiT LWOA0 CTaHAapTiB MiArOTOBKM MEpCoHany
pnb0onoBHKX cyfeH [15] ue cnoBO MPUCYTHE B YKpaiHCbKOMY [16] Ta
pocilicbkomy nepeknagax [17]. HeBignoBigHICTb NPOCTEXYEThCA
TakoX I y nepeknagi cnosa «certification» y 060X KOHBEHLiAX: Y
nepLUiii Moro nepeknageHo SK «AWMMOMYBaHHS», a Yy Apyriin -
«CepTUikaLisa», Wo, Ha Haw nornsg notpebye BUMPaB/EHHS Ta
npuBedeHHA A0 NEeBHOI O4HOMAHITHOCTI nepeknagiB YKpaiHCbKOK
aHrI0MOBHMX Ha3B MiXXKHapOLHUX Yrof,.

[ns Toro wob He fonyckaTy 3aBaHTaXKEHHS Cy/iHa NOHa NeBHUX
MeX, fiIKi 3a6e3neyvytoTb 6e3nevHe MnaBaHHA, Ha Mi>KHapOAHOMY PiBHI
BCTaHOBNEHI BiANOBIAHI CTaHAApTW. B pgaHwii yac gie MixHapogHa
KOHBEHL|iA Mpo BaHTaXHY Mapky 1966 p. [18], ska nepenbavae
HaHeCeHHs1 Ha 6OpTi CyAHa BaHTaXHOI MapKu nicns BignoBigHOro
ornsagy. CyTe KOHBEHL,iT MOXHa 3BeCTU [J0 HACTYMHOrO0: XXOfHe CYAHO
He MOXe BWATM B MOpe, fAKWO He Mae A0CTaTHbOro 3anacy
NNaBY4OCTi, LU0 BU3HAYAETLCA BAHTAXHWIA MapKow. KoXXHOMY cyaHy
BMOAETbCA MIXKHApPOAHE CBIAOUTBO MNP0 BaHTaXHY Mapky abo
MiKHapofHe CBIifOUTBO MNP0 BU/IYYEHHS BaHTAXHOI Mapky 3a
BCTAHOB/IEHOD KOHBeHLUie0 opmi. Y 1988 p. 6yB NpUAHATWIA
MpoTokon [19] fo 3a3HaveHoi KoHBeHLiT.

Benvke 3HaueHHs 4ns 6e3rnekn MopensaBCcTBa MaloTb HOPMU, LLO
perynoTb pyx cydeH. 3rigHo 3 UNCLOS’82 npubepexHa fep)kaBa
MOXe MpuiAMaTKM 3aKOHW | npaBuna, 30Kpema, LWodo 6e3neKku
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CYAHOMMaBCTBA | pery/toBaHHA Pyxy CydeH, 3aXUCTy HaBirauiiHux
3acobiB i ycTaTKyBaHHSs,, kabenis Ta Tpyb6onpoBogis. lMpubepexHa
JepxaBa 3a HeOoOXigHOCTI Ta 3 ypaxyBaHHAM BMMOr 6e3neku
MOPENNaBCTBa MOXe BMMaraTy Bifl iHO3EMHUX CYfEH, L0 3AiACHIOTb
npaBo MMPHOrO MPOXoAy B Ti TepuTOpiasbHUX BOAaX, KOPUCTYBaTUCS
TakMMM MOPCbKMMM KOpUAOPaMM i CXxemamu po3noginy pyxy, siki BOHa
MOXe BCTaHOBWUTW AN PErynioBaHHA MPOXOMKEHHS cyaeH. OpfHak
npu UbOMY BOHa TMOBMHHa 6paTM [0 yBaru pekomeHzauii
KOMMETEHTHOI MiXKHapoAHoi opraHisayii, O6yab-aKi wWaaxu, SKi
3a3BMYail  BUKOPWUCTOBYIOTLCH A1 MIDKHApOAHOrO CyHOMMaBCTBa,
0c06NMBI  XapaKTEPUCTUKMN  KOHKPETHMX CyAeH | WwnsaxiB Ta
IHTEHCUBHICTb PyXy. MOpPCbKi KOpWAopK i CXemu po3noginy pyxy
MOBUHHI BKa3yBaTUCA Ha MOPCHKUX KapTax, fKi HaneXHWUM YUHOM
ony6niKoBYOTLCA NPUBEPEXXHOID AEPXKABOLO.

Besneka MopennascTBa 6e3nocepefHbO CTOCYETLCA MpaBa
[epxaB 3BOAUTM Y MOPCHKMX MNPOCTOpax LWTY4YHi OCTPOBU i
ycTaHoBKM. Tak, npubepexkHa Aep>xaBa Mae BUK/KOYHE NPaBo
CMOpYKyBaTH, a TakoX [A03BOMIATU | PerynoBatu CropympKeHHs,
eKcnyaTayito Ta BUMKOPUCTAHHA LUTYYHUX OCTPOBIB, YCTaHOBOK i
CMOpYA Y CBOT/ BUKNIOYHIA eKOHOMIUHIlA 30Hi. [P0 CTBOPEHHS TaKMX
YCTaHOBOK pOGUTLCA BIAMOBiAHE MOBILOMAEHHA |, Yy BUNagKy
HeoOXiAHOCTI, HAaBKOMO HWMX BCTAHOB/IOKOTLCS 30HM Ge3neKkun, B AKMX
30IMCHIOITLCA HaneXHi 3axoan [Ans 3abesneyvyeHHs 06e3nekn £AK
MOpEnNaBCcTBa, TaK i yCTaHOBOK. LLIMpnHa 30H 6e3neKu BU3HAYAETLCS
3 ypaxXyBaHHAM ICHYIOUMX CTaHAapTiB i He MOBMHHA NepeBuULLYyBaTK
500 meTpiB. Yci cyfa NOBMHHI MOBaXaTu Lji 30HM i AOTPMMYBATUCh
3aranbHOBU3HAHWUX MiXHapOAHUX CTaHAApTIB LWOAO CYLHOMNABCTBA.
MoKunHyTi abo BinbLUe HEBUKOPUCTOBYBaHi YCTaHOBKM NpubuparoThes
3 MeTot 3abesnedeHHs 6e3nekn cyaHonnascTBa. [Mpo rAnbuHy,
MiCLLe3HaXOMKEHHS | po3Mipn 6yab-sKMUX YCTaHOBOK abo criopya, sKi
3ibpaHo B MOBHOMY 06CS3i, JaETbCA HaNEXHE ONOBILLEHHS.

Besneka mopennaBcTBa 3HAYHOK MIpOK 3abe3neyvyeTbCs TaKoX
3aCToCyBaHHAM MiKHapoAHWUX nNpaBu MonepeKeHHs 3iTKHEHHS
cyfeH y mopi 1972 p. [20]. MpaBuna npuiAHATI B JTOHAOHI 20 >XOBTHSA
1972 p. i Habynm YnHHoCTI 15 nunHAa 1977 p. BOHU NOWMPIOKOTLES Ha
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BCi Cyfa y BigKpMTOMY Mopi Ta 3'efHaHWX 3 HUM BOAax, 3a SAKUMU
MOXYTb MnaBaTM MOPCbKi cyfa. MpaBuna He nepelikompKaloTb Ail
0c06/MBUX MpaBuf, BCTaHOB/IEHWX BIAMOBIAHMMMW OpraHamu Bnagu
WOAO NnaBaHHS B aKBaTOPifAX peigiB, MOpTiB, Ha pikax, 03epax,
BHYTPILLIHIMM BOAHUMM LUASXaMW, CMNONYYEHUM 3 BiAKPUTUM MOpEM,
AKAMMW MOXYTb NiaBaTy MOpChKi cyaa. Ocobnmei Npasmna, HaCcKiNbKu
Le MOXMBO, MOBUHHI OYyTW OGAM3BKUMM A0 MiXKHapogHuX. [ns
BiICbKOBMX KOPabAiB i CyfeH, L0 NAyTb B KOHBOT, PUO0MOBHMNX CYAeH,
3aiHATUX NOBME0 Y cKnadi hioTunii, ypsan MoXyTb BCTAaHOB/OBATU
[0AaTKOBI CTalioHapHi abo CcurHanbHi BOTHI  (Ans  BiliCbKOBMX
KopabniB i 3BYKOBi curHain). Hilwlo He 3BifbHSAE CydHO, 1Oro
BNacHMKa, KanitaHa abo ekinax Bif BiAMOBIAaNbHOCTI 3a HacCMigKu
HEBMKOHaHHS BUMOT paBu. Y HUX pernameHTyoTbes Aii cyfeH npu
Pi3HUX YMOBaX MjaBaHHsA, 30KpemMa BMGIp 6e3neyHoT WBMAKOCTI Npu
nnaBaHHi Yy BY3KOCTAX, CUCTEMaMW PO3MOAiny pyxy, npu 06roHi,
36/IMKEHHI, MepeTWHI KypciB. [paBuna BM3HA4YalOTb BOrHI, AKi
MOBUHHI BUCTaBNATUCA CYAHOM, 3BYKOBI Ta CBIT/I0BIi CUrHaiW, SKi
MOBMHHI HMM MOJaBaTUCA B PI3HWUX CUTyauifaX, PernameHTyTb
pO3TallyBaHHS | TEXHIUHI XapaKTepUCTUKM BOTHIB i 3HaKIB.

[na 3abe3neyeHHs 3B’A3KY MK eKinaxaMu CyfeH, a TakoX 3
6eperoBol0 BMafOK 3aCTOCOBYETLCH MiKXHApOAHWIA 3Bif CUrHaNiB
[21]. 3Big 6yB npuiiHaTuiA Acambneeto IMO 27 BepecHs 1965 pokKy i
BBefeHuWin B fito 3 1 KBiTHA 1969 poky pilleHHsam 17-T cecii KomiTeTy
3 0e3nekn Ha Mopi. 3HauyHy yBary nuTaHHAM 6e3rnekn Ha Mopi
npuginge i MikHapoaHa KOHBEHLUisi enekTpo3s’a3ky (Haiipobi,
1982 r.) [22], wo Habyna YyMHHOCTI 1 ciuHa 1984 p. MixHapoaHi
CNy>kbn eneKTPO3B’A3KY MOBWMHHI HafaBaTW abCOMOTHUIA NpiopUTET
BCiM NOBiJOMNEHHSM, LLLO CTOCYHOTbCA 6e3neKn NHOACLKOro XUTTS Ha
mopi. PagiocTaHLii 3060B’d3aHi NpuiAMaT 3 HaaHHSIM abCONOTHOrO
NpiopuTeTY BUKIUKK | NOBIJOMIEHHS Mif Yac Nnxa, 3BigKN 6 BOHW He
BUXOAMAN, | TaKUM >Xe€ YMHOM BIignNOoBigaTW Ha Ui MOBIAOMAEHHS |
HeranHoO BXMBAaTW A0 HUX HEOOXigHWMX 3axofiB. [eTaslbHO MUTaHHS
3B’A3KY 3 CydaMy  peryniolTbCA  BIAMOBiAHUM  PernameHTOM
panioss’asky [23]
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[yxe yacTo 3arnbenb cyfHa Ta eKinaxy BUK/IMKaHa TUM, LLO
BUSB/IEHHS | HafjaHHA JOMOMOrM 3aTpPUMyBasiocs Ha TpUBAIMIA Yac.
Tak, 3a TpUBANOCTI MOLUIYKOBO-PATYBa/IbHUX pobiT fo 2 fi6
MMOBIpHICTL 3arnbeni csirae 90% i 3meHwyeTbcss Ao 40% 3a
TpMBaNocCTi pobiT Ao 8 rognH. TaknMm YMHOM, CBOEYACHE OMOBILLLEHHS
Mif yac mxa € HaiBaX/IMBILLOK NTaHKOK MNiJBULLEHHS eDEKTUBHOCTI
pATyBanbHUX PO6IT. TpmBanicTb i BapTiCTb MPOBEAEHHSA MOLLYKOBO-
pATYBaNbHMX oOnepauiii, Tak camo $IK i AMOBIPHICTb MOPATYHKY
ntofieid, 6araTo B YOMY 3a/1eXaTb Bifj TOUHOCTI BU3HAUYEHHS KOOPAMHAT
micus nmxa i onepaTMBHOCTI nepefdadi iHgopmauii nig vac nmxa
pATYBanbHili Cnyxoi.

3 pO3BUTKOM KOCMIYHOT TEXHiKM, po3noyanocs 1i 3aCTOCYBaHHA
Ha  MOPCbKOMY  TpaHCMopTi AN 3abe3MeyeHHs  HafiHoro
pafio3B’a3Ky, MOLYKY i BU3HAYEHHS KOOPAMHAT CyAeH Mif vac nmxa.
Po60TW 3i CTBOpPEHHS TakUX CUCTEM 3AiACHIOBANUCA B paMKax
MiXKHapoAHOro cnispobiTHMYTBa. Y 1973 poui IMO 6yno npuitHATO
pesontouito A.283 (VIII) [24], B fAKili npakTUYHO Gyna nepernsHyTa
TeXHIYHa NONiTUKa opraHisauii LWon0 po3pobKM CUCTEMM 3B’A3KY Nif
Yyac /mxa Ha MOpPi Ha OCHOBIi CYyNyTHWKOBOIO 3B’A3KY |
aBTOMAaTU30BaHNX CUCTEM OMOBILLEHHA NPO /IMXO0 Ta nepejadi
iH(hopMaLlii, NoB’A3aHUX 3 6e3MeKo0 MOPEN/IaBCTBa.

CucTema 3B’A3KYy Mif 4ac nmxa Ha Mopi Ta Ansa 3abesneveHHs
6e3nekn BignosigHo A0 BMMOr KoHBeHuUii SOLAS rpyHTyBanacs Ha
TOMY, WO MeBHi Knacu cyaeH B MOPi MOBWHHI MNOCTIHO HecTu
pafioBaxTy Ha MiXKHapogHMX 4vacToTax 6ign, BuAINEeHMX ANna Uiel
MeTU i BK/IOUYEHNX A0 PernameHTy pafdio3s’asky. Y 3B’A3Ky 3 TUM, WO
MiHiManbHa AanbHICTb Aii CyaHOBOro pagiocurHany popisHioe 100-
150 munsm, gonomora aBapiiiHOro 06’eKTy MoXKe OyTW HagaHa nuile
iHWKMK cygamu, WO nepebyBaloTb Hedaneko Big micusa 6ign. Lle
O3Hayae, WO ICHyHYa MOpPCbKa cUCTeEMa 3B’A3KYy Mif 4vac nuxa
npegctasnana cobol cucTemy, fka 3abesnedvyBana fnle 3B’A30K
CyfHO-CyaHO. Hefonikom Uiei MOpCbKOI cucTemy 3B’A3KYy Oyna
HEMOX/MBICTb HafaHHs [OMOMOrY CyfHy, WO 3HaXoAWUTbCs Mo3a
30HOI0 CNOCTEPEXEHHS 6eperoBoi pagiocTtaHuii, y
cepeAHbOXBUNLOBOMY fiana3oHi.
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Ha XI Acam6nei IMO y 1979 poui 6yno posrfisgHyTo iCHyouy
cUCTeMy 3B’A3KY Nif Yac nvxa Ha Mopi Ta ans 3abesneyeHHs 6e3neku
i NPUAHATO pilleHHs NPO HeOobXiAHICTb CTBOPEHHS HOBOI rN06asbHOT
CUCTEMM 3 METOK MOAIMWEHHS 3acobiB i CUCTEM 3B’A3KY, a TaKOX
npoueayp i nopsaaky o6miHy iHdopmalieto. 3a NOCTIHOT NiATPUMKNM
Mi>KHapoAHMX opraHisaudin (MiXXHapoAHMIA COK3 €eneKTPO3B’A3KY,
MixkHapogHa rigporpadivyHa opraHisayis, BcecBiTHA MeTeoponoriyHa
opraHisayis 6yna nigrotosneHa HeobxigHa 6asza Ans po3pobku i
BNPOBaKeHHs TNo6ansHOT MOPCLKOT CUCTEMW 3B’A3KY Mif Yac nnxa
Ta 414 3abe3neyeHHs 6esneku (gani - TM3/1B).

FM3/1b IpyHTYeTbCA Ha TOMY, WO MOLUIYKOBO-PATYBasbHI
opraHisauii, Tak camo fIK i cyfa B pailoHi micus 6ian, NOBUHHI 6yTn y
SIKOMOra KOPOTKWIA TepMiH CMOBIlLLEHI Npo aBapilo Ta BiAMOBIAHO
B3STW y4acTb Y CKOOPAMHOBAHIN MOLIYKOBO-PATYBasbHIl onepauii 3
MiHiManbHUMKM  BuTpaTamu  dYacy. [M3JIB noBMHHaA  TakoOX
3abe3neunTy 3B’A30K 3 MO3uLii 6e3neku i TepMIHOBOCTI, a TakoX
nepegadvy iHdopmauii, wWo 3abesnevye 6e3neKy MOpPENIaBCcTBa,
BK/IKOYaKOUM HaBirauiiHi Ta METEOpPONOriYHi MonepepKeHHs. IHWMMK
cnosamu, Byab-iKe CyAHO He3aeXHO Bif palioHy MiaBaHHS NOBUHHE
OYyTW CMNPOMOXHUM 3a6e3MeYnT 3B’A30K, HafiiHWIA 3 TOYKM 30pY
6e3MneKkn camoro CyfHa Ta iHWKWX CyAeH, Wo nepebyBatoTb B AaHOMY
paioHi. Byno BM3HayeHO HacTymnHi paiioHn: PaiioH Al - B MeXax
30HM AiT 6eperoBux YKX pagioctaHuiin (20-30 munb); PaiioH A2 - B
MexXkax 30HU fii 6eperosux CX papiocTaHUiil (3a BUHATKOM paiioHy
Al) (B mexxax 6nm3bko 100 munb); PaitloH A3 - B MeXax 30HU il
reocTalioHapHOro LUTYYHOro CynyTHWKa 3emsi MOpPCbKOi cUCTeMU
CYMYTHMKOBOTO 3B’A3KYy (32 BWMHATKOM paiioHiB Al Ta A2)
(npn6nmsHo 70° nH.w i 70° ng.w.); PaiioH A4 - 30Ha, WO
3anMwmnacs Ta nepebyBae 3a Mexxamu paiioHis Al, A2 i A3.

loes  CTBOpeHHS  MIDXXHApOAHOI  opradisauii ~ MOPCHKOro
CynyTHMKoBOro 38’A3ky 1bMAIHAT Bneplwe 6yna BucyHyTa IMO e
1966 p. MpoTarom HacTynHWX fecsatu pokie IMO npoBogmnmcs
[OOCNIIKEHHA 3 PI3HMX NUTaHb, NOB’A3aHUX 3i CTBOPEHHSIM HOBOT
Mi>KHapOAHOT opraHisauii. TpeTboro BepecHs 1976 poKy MiXXHapogHa
KOH(bepeHUin  oaHocTailHo  npuiAHsina  KoHBeHuito  [25] Ta
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EkcnnyatauiiiHy yrogy npo MiXHapoAHy OpraHisalito MOPCbKOro
cynytHurooro 3B’a3ky (INMARSAT) [26]. BignosigHo g0
KoHeeHuii, INMARSAT «noBuHeH 6yB 3abe3neynT HafdaHHS
KOCMIYHOI0 CermMeHTa [NA YAOCKOHaNeHHS MOPCbKOro  3B’A3KY,
CMPUAIOYN TaKUM YMHOM MOJIMNLUEHHIO 3B’A3KY A/19 ONOBILLEHHS Mpo
NNXO i 3a6e3MeYeHHss OXOPOHU NIOLCHKOMO XUTTS Ha MOpi...».

3 MomeHTy cTBOpeHHa MeTa INMARSAT nongrana vy
3abe3neyeHHi pPo6OTM KOCMIYHOTO CErMeHTy, HeobxigHoro pans
MOMIMNLEHHA MOPCbKOIO 3B’A3KY, 30KpeMa 3B’I3KY 3  OXOPOHM
NIOACLKOrO XWTTA Ha Mopi, a Takoxx MM3/16. INMARSAT Hagasana
NoCNyrn y BUrNAAi TeNEKCHOro, TeneOHHOro Ta (PakCMMiNbHOro
3B’A3KYy  4epe3  CYNyTHWUKMW, 3filiCHIOBana nepegady  faHUX
LWBMUAKICHAMW | HafWBWAKICHAMM cnocobamu, WO CBig4Mno npo
CMPaBXHI0 HayKOBO-TEXHIYHY PeBOMIOLUIO Yy chepi BUKOPUCTAHHS
okeaHiB Ta kocmocy. INMARSAT cnosillana npo nuxo Ta asapil
CyfleH, nepefaBana Ha Cyfa HaBirauiiHy iHdopMmalilo Ta HagaBana
iHWI nocnyru, nparHyyYn OXOMtoBaTW BCi pailoHW, B SIKUX Oyna
notpeba B MOPCLKOMY 3B’A3KY.

LisnbHicte  INMARSAT  6yna cxBaneHa  MiKHapOAHUM
CMiBTOBApUCTBOM, | He3abapom O6ynM MpUiAHATI  nonpaBkM [0
KoHBeHUiT Ta EkcnnyatauiiHoi yrogy 3 MeTOK BUKOPUCTaHHS
KOCMIYHOTO CermeHTa cnyxéamm CyxogifnbHOro Ta MOBITPSHOMO
PYXOMOro 3B’A3KY. 3 METOK PenpeseHTyBaHHA UMX 3MiH y 1998 p.
OpraHizauii INMARSAT 6yno nprcBOEHO HOBY Ha3By - MiXHapoaHa
opraHisayist pyxomoro cynyTHUKOBOro 3B’s3ky - IMSO (International
Mobile Satellite Organization). ¥ Tomy > 1998 poui Acambnes
INMARSAT npuitHana nonpaeku Ao KoHBeHLiT Ta EkcnnyaTauiliiHoT
Yyrogy 3 MeTOH MNepeTBOPEHHA opraHisauii Ha npuBaTU30BaHy
KOPNopaTMBHY CTPYKTYPY Npu 36epexkeHHi MiXXyps4oBOro Harnsagy 3a
BUKOHaHHAM [esaKnX 3060B°A3aHb LLLOAO FPOMAACLKUX CNYXKO 3B A3KY.
Lle 6yno 06ymMOB/IEHO aKTUBHOI y4acTio y po3BuTky MM3/16. B xogi
pecTpykTypmsauii INMARSAT ¢oHan, ekcniayartauis Ta iHTepecu
IMSO 6ynu nepefaHi HoBili KomnaHii «IHMapcaT Ltd.», npu ubomy
6e3nepepBHicTb  3abesneyeHHs [M3/IB i NpUXWAbHICTL  Takoi
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KOMNaHii  iHWWM  rpoMaaCbKMM  iHTepecam  rapaHTyTbCS
MDXYpsSA0BMM Harnsgom [27].

BignosigHo go ymoB KoHBeHLiT, Yroan npo rpoMagchbki cinyxeéu
3B’a3ky Ta CTaTyTy akLiOHepHOro ToBapmMcTBa KOMMaHii «lHMapcaT
Ltd.» Ha IMSO noknageHo 3060B’A3aHHA 3 Harnagy. Y [esakux
BUMaKax BOHAa MOXe MNPMMYLLYBaTM KOMMaHilo «IHmapcat Ltd.»
BMKOHYBaTU 3000B’A3aHHS LLOLO FPOMafCLKUX CAYXO 3B’A3KY i,
30Kpema, Wodo cnyx6 3B'a3ky MM3J1B. Y Takiih poni opraHisais
IMSO gie gk coto3Hnka IMO i opraHy Harnsgy 3a AOTPUMaHHSM
HaNeXXHNX YMOB BUKOHAHHS KOMMaHieto «lHmapcart Ltd.» sumor IMO
wopo MM3NB. Ons cnpoLeHHs BUKOHAHHA UMX (yHKUiA MK IMSO
Ta IMO 6yno yknageHo Yrogy npo cnisnpauto. BignosigHo go
aHanoriyHoi  Yrogn 3 IKAO IMSO 3ab6e3nedyye 3acTOCyBaHHS
CTaHAapTiB i peKoMeHA0BaHOT NpakTnkn IKAO.

IMSO y cknagi 87 gep>kaB-cTopiH KOHBEHLiT NPOAOBXYE AiATA B
pamkax Acamb6nei cTopiH i AupekTopaTy, 0400BaHOro AnpekTopom,
fKWiA € BignoBigHO A0 cT. 9 KoHBeHLii IMSO ronoBHO, BULLOHD
nocajoBO0 0C060K Ta 1i OPUAUYHUM NPeLCTaBHUKOM. 3 METOH
HafaHHA gonomorn AupekTopy B nmepiog mMix cecismy Acambnel Ha
14-in cecii Acambnei B 1999 p 6yB 3acHOBaHMi1 KOHCynbTaTUBHWUIA
KOMITET, SIKUIA CKnafgaeTbca 3 npefctaBHMKIB 15 cTopiH [1, c. 452-
453].

Y cBiThi npuitHatta IMO Pesontouii Acambénei A.888 (21) Big 25
nuctonaga 1999 p. - KpuTepii gns MOPCbKUX CAYXO PyXoMoro
CYNYTHUKOBOTO 3B’A3KYy, WO 6epyTb y4actb B 'M3JIB [29], -
MixHapofHa MopcbKa opraHisawis Bu3Hae, Wwo B FM3J16 moxe 6yTu
KiflbKa noctavanbHuKIB. Y nuctonagi (29) 2007 uto pesoniouito 6yno
cKacoBaHo BignosigHo Ao pesontouii A. 1001 (25) [30], skowo 6yno
[0faHO KpuTepil 40 MOGINbHUX CYMYTHUKOBMX CUCTEM 3B’A3KY AN
BUKOpUCTaHHA y [M3J/Ib MalTb 33[40BONbHATU  BCTAHOBEHUM
3a10BO/bHATN BCTAHOB/IEHWNM B Hiil KpUTEPISIM.

Cepef, OCHOBHMX HanpsiMKiB MUPHOIO BUKOPUCTaHHA KOCMIUYHOT
TEXHIKW Ta MiDKHapoAHOro cniBpobiTHMLTBA 0Cco6MBE Micle 3aiimae
nporpama CTBOPEHHS KOCMIYHOI CUCTEMU BUABNEHHS MOPCLKUX CyZeH
Ta NiTakiB, WO 3a3HatoTb /Mxa. BaXkIMBICTb CTBOPEHHA CUCTEM
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MOLIYKY aBapiiHMX O06’eKTiB MigKPECNETbCA TUM  (haKTOM, LU0
aBapifHiCTb MOPCbKOro (hN0Ty MNPO/JOBXYE 3a/MLLATACA MOPIBHAHO
BUCOKOI. TMOPATYHOK Mojel Mif vac nnMxa € iHTepHaLioHabHUM,
MDKAEPXKaBHUM 3aBAaHHAM. Y TOMy, WO MPOMo3unuii Npo CrhifbHi
NPaKTWYHI Aii gep>XaB Y KOCMiYHiin cdiepi MOXYTb OYTW yCRilLIHO
peanizoBaHi,  MEPEKOHYe  [OCBif  CTBOPEHHS  MDKHApPOAHOT
CYMYTHUKOBOT CUCTEMW NOLUYKY i NOPATYHKY CyAeH i NiTakiB nig vac
nunxa- KOCIMAC-CAPCAT [31].

KOCMAC-CAPCAT - ue MbKHapoAHa CynyTHMKOBa CUCTEMa,
npu3HaveHa f1A MOWYKYy | pATyBaHHA. BoHa cknajaetbca 3
CYNyTHWKIB Ha reocTalioHapHilii i nonspHiiAi op6iTax, pagiobyis -
nepefaBadviB CMrHa B TPMBOTM | MepeXxi Ha3eMHUX MPUAMaTbHUX
CTaHLilA, BK/IOYaOUM MiXKHAPOAHI KOOPAMHALiHO-064YMCNIOBaNbHI
LEHTPU, SKi 3abe3neuytoTb PATYBa/IbHI CNYyX6M B PI3HUX TOYKax
nnaHeTy iHhopmauieo Npo KoopAuMHaTK finxa Ha Mopi, cywi abo y
nosiTpi [31].

CynyTHUKOBa cuctema KOCIAC-CAPCAT noyasna
po3pobnaTmca BignosigHO Ao MemopaHAyMy Npo B3aEMOPO3YMiHHS,
nignucadoro y 1979 p. npeactaBHukamu CPCP, KaHagu, CLUA Ta
®paHuii, a Yroga npo MixHapogHy nporpamy KOCMAC-CAPCAT
6yno yknageHo mix KaHagoto, CPCP, CLUA i ®paHuieto 1 nunHs
1988 p. [32]. CborogHi B pamkax Mporpamu KOCMAC-CAPCAT o
YOTUPLOX 3aCHOBHUKIB CUCTEMU-CTOPIH Yrogn npo MixHapogHy
nporpamy KOCMAC-CAPCAT odiuiiiHo npuegHanocs 61usbko 40
[ep>XaB 3 METOH y4yacTi B eKcryaTauii cuctemu.

Y KBiTHI 1979 poky 6yna npuiiHsTa Mi>kHapoHa KOHBEHLLiS Mpo
NOWYK i pATyBaHHA Ha Mopi [33]. 3rigHo 3 uieto KoHBeHL€lo,
[epXaBy 3a6e3meuytoTb MPUIAHATTA HeOoOXigHUX 3axoAiB Yy Crpasi
3a6e3MeyeHHs] HAJIeXKHOMO MOLUYKY i PATYBaHHS NOAEN, WO TeprasTh
NINX0 Ha MopsiX Ta 6ins ix 6eperis. [epxaBa 34iCHIOE 3arasibHy
KOOpAMHALil0 PATYBa/IbHUX OMepauiii y MoLyKOBO-pATYBaIbHOMY
paioHi, MeXi SKOro BCTaHOBMIOKTLCA BiAMOBIAHOK YroAow, Ans
4yoro  CTBOPIOETHCA  HaUiOHaNbHWA  OpraH -  pATYBaIbHO-
KOOPAMHALIAHWNIA LEHTP - 3 METOK MOLWYKY i pATyBaHHA. [licns
OTPUMaHHSA NOBIJOMIEHHS NPO Te, WO /t0AMHA MMHE Ha MOPI B 30Hi, B
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MeXKax SIKOl Aep)kaBa 3[iCHIOE 3arafbHy KOOpPAMHaLilo BignoBigHi
BMagy HeraiHo npuiiMaloTb 3ax04iB AN HajaHHA  Byab-AKoi
MOX/MBOI ~ fonomorn. BoHa  3AIMCHIOETbCA  He3aNeXHo  Bif
HaliOHaNbHOI NPUHANEXHOCTI abo cTaTycy 0cobu, fika 3a3Hae nmxa
abo o6CTaBMH, NpW AKUX BOHa Oyna BusBMeHa. PekomeHAyeTbCA
BUpILLYBaTK, 3a YMOBM JOTPUMAaHHS HalioHaNbHOro 3aKOHOAABCTBa,
MUTaHHA NPO HeraHWiA 4ONYCK A0 CBOIX TepMTOpianbHUX Bog abo Ha
CBOK TEPUTOPIl0 PATYBa/IbHUX OAMHULLL THLUOT fepXaBu BUKIIHOYHO
ANS Uineid NoLyKy MicUb MOPCbKMX MOAiA ANns paTyBaHHA NOAENA, WO
3anuumanca KueuMun. OpraHy  3auikaBfeHol [epXkaBu  MOBWHHI
nepegatM nNpo LUe MpOXaHHs i3 3a3HayeHHsSIM BiAOMOCTel npo
3annaHoBaHy MiCil0 pPsATYyBabHO-KOOPAUHALINHOMY LEHTPY iHLIOT
fepxaBu. KOMNeTeHTHI opraHn HeraHoO NigTBEPMAXKYHOTb OTPMMaHHS
Takoro NpPoXaHHs i AKOMOora LUBUALLE BKa3yOTb YMOBM, 38 AKUX MOXE
OyTn 3pilicHeHa HamiyeHa Micis. CTOpoHam pPeKOMEHAYETbCS
YKNagaTn yrogam 3 nNoLuyky i pAaTyBaHHS 3 CyCigHiMK fep)kaBaMu LLOA0
06’eAHaHHS TX MOXX/IMBOCTE, BCTAHOB/IEHHS 3aralbHOr0 MOPAAKY Aii
TOLLO.

BignogigHo pgo I1/TUCb08’82, KoXHa Jep)kaBa OpraHisye
po3scnigyBaHHs KBanithiKoBaHUMM eKcrepTammn KOXXHOT MOPCbKOT nogit
ab0 HaBirauinHoOro iHUMAEHTY y BIAKPMTOMY MOpI (3a yyacTio cygHa
nig i npanopom), Wo Npu3BiB A0 3arnbeni rpoMagsaH iHLOT Aep>KaBu
abo [0 CNpUYMHEHHS TM Cepiio3HUX KaniuTe, abo Cepio3HMX 36MTKIB
cyfam abo ycTaHOBKaM iHLIOT AepxxaBu, abo 36UTKIB MOPCbKOMY
cepefoBumyy. [lepxxaBa npanopa Ta iHWa Aep)kasa CniBnpauioloTs B
NPoBEAEHOMY pPO3CAifyBaHHI. Po3cnigyBaHHS aBapiiHWX MOPCbKUX
nodin Ta IX Knacudikauis  34iACHIOIOTLCS  BigMOBIAHO A0
HaLiOHaNbHOro 3aKOHOAABCTBA, a TaKOoX MIiXKHapOAHOIo KOAeKcy
MPOBEAEHHS PO3CigyBaHb aBapii Ta iHUMAEHTIB Ha Mopi
1997 p. [34].

Cnig 3a3HaunTW, WO MOMOXKEHHS AOCNIMKEHUX MiKHAPOLHUX
yrof BCTaHOB/MIOKTb A0CWTb XXOPCTKI BUMOrM Yy cdepi 6e3neku
mopennascTBa. OfHaK MiXHapofHe CMiBTOBApUCTBO 3iTKHY/0CA 3
nNpo6nemMol0  epeKTUBHOI peanisauii MiKHApOAHWUX CTaHAapTiB Yy
TOProBesibHOMY MOpenascTBi. [N BUKOHaHHA LbOro 3aBfaHHs B
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pesynbTaTi 6aratopivyHux 3ycunb 4 nuctonaga 1993 poky Acambres
IMO npwiiHana B sikocTi Pesontouii A.741 (18) MiXKHapoAHWIA KoAeKC
3 ynpaeniHHa 6e3nekoto [35] (gani -MKYB). Y TpaBHi 1994 p cecis
Acamb6nei IMO yxsanuna Beaxatn MKYbB topngnyHo 060B'A3KOBUM
aKTOM, BK/IIOUMBLUM [AOr0 B SAKOCTI [JOMOBHEHHs o rnasu IX
KoHBeHUii SOLAS.

Lono nacaxkupcbkux cyfieH i TaHkepis MKYB HabyB UMHHOCTI y
1998 p., Ans iHWWX KaTeropin cygeH - 3 2002 p. Lini Kopgekcy
nonaratoTb y 3ab6e3neyveHHi 6e3nekn Ha Mopi, 3anob6iraHHA HewacHUM
BMMaAKaM abo 3arnbeni nwoaeid, a TakoX YHWKHEHHS HaHECEeHHs
LUKOAM HAaBKONMLIHLOMY CepefoBuLLy. [nsa peanizauii uineii Kogekcy
CyZHOMMaBHa KOMMaHis NOBMHHA po3pobuTH, 3afisTH i NiATPUMYBaTU
cucTeMy ynpaeniHHA 6e3nekoto (gani - CYB), Wwo BK/ItOYae NONiTUKY
B Ctepi 06e3nekn i 3aXMCTy HaBKONMULUHBLOIO  CepefoBULLa;
IHCTPYKTYBaHHA Ta npouegyp And 3abesneyeHHss  6e3neyHoi
ekcnayatauii CyfeH i 3aX1cTy HaBKOMMLLHBLOIO CepeaoBuLla 3rigHo 3
HOpMaMM MiXHapoAHOro npaBa Ta HauiOHa/IbHOro 3aKOHOAABCTBA;
0yB TaKO)XX BCTAHOB/IEHWI A 06CAT MOBHOBaXKeHb i MiHIT 3B’A3KY MiX
nepcoHanom Ha 6epesi, Ha CyaHi Ta BCepeauHi HWMX; npouegypu
nepegadvi noeifomneHb Npo aBapii Ta BUNAAKM HeAOTPUMMAaHHS
nonoXeHb Kogekcy; npoueaypy NiAroToBKM A0 aBapiiHMX CUTyaLiiA i
Qi B aBapiiHMX CUTyauisx; Mpouesypy MNPOBEAEHHS BHYTPILLHIX
ayAMTOPCbKUX NEepeBipoK Ta NpoLeaypy Nepernsgy ynpasniHHs.

3 MeTOoK0 3abe3neyeHHs 6e3neyHol ekcnyaTauii KOXXHOro cyfHa i
30iICHEHHSA 3B’A3KY MiXK KOMMaHI€ Ta 0cobamm, AKi nepebyBatoTh Ha
Cyfiax, KOXHa KOMNaHisi MoOBMHHA NpU3HayunT 0coby (oci6) Ha 6epesi,
AKa (Aki) mae (MalOTb) npAMWUIA JOCTYN [0 KepiBHULTBA Ha
HaliBMLLLOMY PiBHI ynpaBniHHA. BignoBiganbHICTb i MOBHOBAXEHHS
npu3HayeHoi 0cobun abo oci6 BK/IKOYAKOTL KOHTPO/b 38 AOTPUMAHHAM
Hopm 6e3nekn Ta 3anobiraHHs 3abpyAHEHHIO, MOB’A3aHUX 3
eKCcr/lyaTalield KOXKHOro CyfHa, a TaKoX 3abe3neuvyeHHs HafaHHS
[lOCTaTHiX pecypciB i HafaHHA gonomory Ha 6epesi 3a HEOOXiIAHOCTI.
KomnaHis 3060B’A3aHa 4YiTKO BU3HAYUTK | OopMUTM Yy BUrNALI
[JOKYMEHTIB BIAMOBiAaNbHICTb KaniTaHa LWoAO peanizauii NONITUKK
KOMMNaHii; CMNOHYKaHHA eKinaxy A0 AOTPMMaHHS Uil NoNiTUKK;
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BUJAHHS BiANOBiAHWX Haka3iB Ta IHCTPYKLi/i; NepPeBipKN BUKOHAHHS
npepa’sasneHnx sumor; nepernagy CYb i nepegayi noigomneHb npo
Heponikn CYB 6eperoBum ciybam ynpasniHHA. KoMnaHis NOBUHHA
3abe3neuntn, Wob6 CYB, sfika BUKOPUCTOBYETLCA Ha CyAHi, MicTuna
Ni4TBEPIKEHHS  MOBHOBaXKeHb  KaniTaHa. KomnaHig  MOBMHHaA
YKOMMMIEKTYBAaTW KOXHE CyAHO MEepcoHasioM, SIKWiA  BignNoOBigae
MiDKHapOAHMM Ta HauioHa/lbHUM BUMOram. Y KOMMaHil NOBUHHI 6yTn
BCTaHOBMEHI Mpouesypy, AKi 3a6e3neuyoTb HaneXHe 03HaNOM/IEHHS
MepcoHany 3 MOK/MafeHUMM Ha HbOro 060B’A3Kamu, NMPUYOMY BECb
nepcoHasn NOBUHEH PO3YMITU iCHYIOYI BUMOTW.

OG6O0B’A3KOBOID € PO3pP0OOKa MNaHiB MPOBEAEHHS onepawid Ha
cyfax, fKi BCTaHOBMIOKOTb npouefypu MiArOTOBKA NNaHiB Ta
iHCTPYKLUIA WOA0 MPOBEAEHHS KOYOBMX OMepauidi Ha CydHi, Lo
CTOCYHOTbCS 6€3MeKun cyaHa Ta 3anobiraHHs 3a6pyaHEHHIO.

B wuinomy cnig nigkpecnutu, WO NPUAHATTA MiXHapogHoro
KOZEeKCY 3 ynpaBniHHA 6e3neKo LINKOM 3MIHWA0 TpaguuiiiHe
pO3yMiHHA 6e3nekn mopennascTBa. CyAHOMMaBHI  KOMMaHIT, SKi
CbOrOAHI He 34aTHi BNpPOBagWUTU eqeKTUBHY CUCTEMY YMpaBAiHHS
6€e3MeKor0, BUKIHYAKOTLCA 3 MOPCLKOrO Gi3HeCy.

OTmxe, MDXKHapOAHWUIA XapakTep BUKOPUCTaHHsA CBITOBOro OKeaHy
3 MeTOW 3f4iiCHEHHs MOpennascTBa nepefbayae 3acTOCYBaHHS
Mi>KHapogHoOro nigxogy A0 BuWpilleHHs npo6aeMn 3abe3neyeHHs
6e3nekn  MopennaBcTBa i  BUMarae  MiXHapoAHO-MPaBOBOro
perynioBaHHa. [lo  TenepiwHLOr0 4acy MiXHapo4HO-NpasoBa
npakTMKa Hakonmmumna fOCTaTHIO KiflbKiCTb HOPMATMBHMX akTiB, WO
pernamMeHTylTb MUTaHHA 6e3neku MopennaecTBa. [1paBoBOHO
OCHOBOK  CMiNbHMX fi  fepxaB CAYrye BeMKa KifbKiCTb
MDXHapOAHMX yrof y cepi 3abesnedyeHHs 6e3nekn MopennaBCcTBa.
Besneka € OAHOK 3 TOMOBHMX AKOCTel Yy cepi (hyHKLiOHYBaHHS
MOPCbLKOro TpaHcrnopTy. B uinomy, 6e3neky cygHonnascTBa Chif
BM3HAYUTU AK CTaH 3aXWLUEHOCTI He TifIbKM JIIOACBKOrO KUTTH i
3[0pOB’A, a M SIK CTaH 3aXMLLEHOCTI MaiiHa Ha MOpi, BifCYTHICTb
pU3NKy, MNOB’A3aHOr0 i3  3arnbenno  fitofgeid,  CNPUYMHEHHS
maTepiafibHUX ~ 30UTKIB. A MDKHapofHO-MpaBoBa  CUCTEMA
y6e3neyeHHs MOPCbKUX MOAOPOXEA € BarOMUM  KOMMJIEKCOM



Mi>KAEPXKaBHUX Yrof, WO CTOCYIOTbCA BCIX acnekTiB 3fiACHEHHS
Cy4acHOro MOpen/aBcTBa.
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SACTOCYBAHHSA KOPNANUYHOT
Fr’EPMEHEBTUKW A1 NMOAONAHHA
KOH®NIKTY KBAM®IKALIT YHI®IKOBAHUX
HOPM TNPO MOPCbKY 3ACTABY TA ITTOTEKY

B cTaTTi aBTOp 30CcepedXye yBary Ha npo6nemax KOHNIKTY KBanidikayii HOpm
MixHapofHOT KOHBeHLiT Npo MopcbKi 3acTaBu Ta inoTekn 1993 poky. Big3HavaeTbces,
0 BAOCKOHaNEHHA 3aKOHO/4aBCTBa NPO MOPChLKi 3acTaBW Ta iNOTEKY MOPCbKUX CyAeH -
e OAWH 3 HaiibinblWw NPiOPUTETHUX HaNpPAMIiB BAOCKOHANEHHS [il040ro YKpaiHCbKOT0
3aKOHOfaBCcTBa. 3aCTOCYBaHHA OPUAMYHOTO TFEePMEHEBTUYHOLW  aHanisy HopMm
3a3HayeHOoi KOHBeHLUiT 3acBifunno, WO Ha CbOrogHi B YKpaiHi Ha 3aKOHOLABYOMY PiBHi
He BUPO6/1EHO BM3HAYEHHA MOHATTA «MOPCbKa iNOTeKa», «MOPCbKa 3acTaBa», «AuMaiis-
yapTep», fKi BMKOpUCTaHi y TekcTi KoHBeHUii. HagaHo aBTOPCbKi BU3HAYEHHA LMX
NOHATb Ta f[ilfileHO BWCHOBKY, WO 3acTocyBaHHA B YKpaiHi HopM MixHapogHoi
KOHBEHLIT Npo MOpCbKi 3acTaBuW Ta inoTeku 1993 poky MOXNuBe nuwe 3a yMOB
3aCTOCYBaHHA MeTOAY HOPUANYHOT repMeHeBTUKN A0 BU3HAYEHHA BUKOPUCTOBYBAHUX
HEK NpPaBOBUX MOHATH, WO HE € BiJOMUMM YKpaTHCbKIA NpaBoBiil cuctemi.

KntouyoBi cnoBa: kouhnikT keanidikauii, Mopcbka 3acTasa, inoTeka MOPCbKMX
cygeH, International Convention on Maritime Liens and Mortgages 1993, opuanyHa
repMeHeBTUKa, TNYyMayeHHA NPaBOBUX HOPM.

YXopHuk N.B. NMpuMmeHeHne opuanyeckoii repMeHeBT UK ANs NPeoaoneHuns
KOH(hIMKTa KBaiMmkauun YHUPULNPOBAHHBIX HOPM O MOpCKail 3anore u
unoTeke. - CTaTbs.

B cTaTbe aBTOP KOHLEHTPUPYyeT BHWMaHWe Ha npobnemMax KOH(MAUKTA
KBanudukaumm HopMm MexayHapoAHOW KOHBEHLMM O MOPCKMX 3anorax M UnoTekax
1993 r. OTMeYyaeTcs, YTO COBEPLIEHCTBOBAHWE 3aKOHOAATeNbCTBA O MOPCKMUX 3anorax u
UnoTeke MOPCKUX CY[OB — OAHO U3 CaMblX MPUOPUTETHbIX HanpaBneHWi
yCOBEPL EHCTBOBAHUA [E/CTBYIOLWEro YKPauHCKOro 3akoHojaTenbcTBa. [MpuMeHeHune
IOPUANYECKOTO TEPMEHEBTUYECKOTO aHann3a HOpM YyKasaHHOW KoHBeHUMM nokasano,
4TO Ha CeroAHs B YKpanHe Ha 3aKOHOAATeNbHOM YPOBHE He BbipaboTaHbl onpefeneHns
NOHATWIA «MOpCcKas UNoTeka», «MOPCKOW 3anor», «AuWmaiis-yapTep», KOTOpble
MCNONb30BaHbl B TeKcTe KOHBEHUWW. [laHbl aBTOpPCKME ONpefeneHns 3TUX NOHATUNA K
OTMEYEHO, YTO NPUMEHEHMNE B YKpanHe HOPM MeXyHapogHON KOHBEHLMUM O MOPCKNX
3anorax u unortekax 1993 roga BO3SMOXHO NUWb NPU YyCNOBUWN NPUMEHEHWA MeToda
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IOpMANYeCcKO repMeHeBTUKN K ONpeAeneHnio MCNONb3yeMblX €0 NPaBOBbIX MOHATUIN,
HeW3BeCTHbIX YKPaUHCKO NpaBoBOii cucTeme.

KniouyeBble CNoBa: KOHMAMKT KBanuduKayuum, MOPCKOA 3anor, unoTeka
Mopckux cypos, International Convention on Maritime Liens and Mortgages 1993,
lopuanYeckas repMeHeBTNKa, TONKOBaHWE NPABOBbLIX HOPM.

Zhornik I. V. Application o fLegal Hermeneutics to Overcome the Conflict o f
Qualification o f Uniform Rules on Maritime Pledge and Mortgage -Article.

The author focuses on the problems of conflict of qualification standards of the
International Convention on Maritime Liens and Mortgages, 1993. It is noted that the
improvement of legislation on maritime liens and mortgage of ships - is one of the
priority directions of improvement ofthe current Ukrainian legislation. The application
of legal hermeneutic analysis of the norms of the mentioned Convention shows that
today the definitions of «sea mortgage», «maritime lien», «demise charter», which are
used in the text of the Convention, are not developed at the legislative level in Ukraine.
The author’s definition ofthese concepts are given. It is noted, that the use of standards
in Ukraine ofthe International Convention on Maritime Liens and Mortgages, 1993 is
possible only providing application of the method of the legal hermeneutics to the
determination of its used legal concepts, which are unknown to the Ukrainian legal
system.

Keywords: qualification conflict, maritime pledge, mortgage of sea-going ships,
the International Convention on Maritime Liens and Mortgages in 1993, legal
hermeneutics, interpretation oflegal norms

CborogHi YkpaiHa, BifHOBMIOKOUN CaBeTHI MOPCLbKi Tpaguuii Ta
nparHyyyM nocicTM dinbHe wMicue B pAfdi KpaiH i3 PO3BUHYTUM
MOPCbKWUM 3aKOHOAaBCTBOM, MpUeLHanaca Ao 6araTboxX MidKHapOLHUX
[lOroBOpiB B C(hepi ToproBenbHOro mopennascTBa. Cepeg HUX -
MiXKHapofHa KOHBEHL,iS NPo MOPCbKi 3acTaBu Ta inoteknm 1993 p.
(pani - KoHseHuis 1993 p.) [1; npuefHaHHA - 22.11.2002 p., HabyTTS
yMHHOCTI - 05.09.2004 p.], 3acTOCyBaHHA HOPM SAKOI B YKpaiHi €
YCKNagHEHUM  4yepe3  KOHMMIKT  KBaniikauii, HeBigNoBigHWIA
nepeknag Ta BiACYTHICTb B HaLiOHafIbHOMY NpaBi Y KpaiHW BU3Ha4YeHb
NpaBoOBMX MOHATb, WO Oy1M BMKOPUCTaHI  yKnajadamu  Ljiei
Mi>KHapO4HOT yroau.

CyuacHi gocnifXeHHs MOPCbKOT iNOTEKM Ta MOPCbKOI 3acTaBu
npeactasneHi B po6otax B.I. €pmonaesa [2], Il IBaHoBa [3],
M.A. ®anineesa [4], O.C. Kisnosoi [5], C.A. babkiHa [6],
A.A. WawopiHa [7], M.B. AbpamoBsoi [8] Ta iHwWuX. Cnig UisiKom
nigTpumatun B.M. Koccaka B TOMy, L0 Cy4YaCHMWIA CTaH 3aKOHOJaBCTBa
B Cthepi iNOTeYHMX NPaBOBIAHOCUH CBiAYMTbL MPO LUBMAKWUIA PO3BUTOK
LbOro IHCTUTYTY B LMBINIbHOMY MpaBi YKpaiHW, TeHAeHUii po3BUTKY
€KOHOMIKM Ta npaBa YKpaiHu [03BOMIAIOTL CrofiBatuca Ha Te, Lo B
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HalbMKYI KislbKa POKIB MOX/IMBUIA BUOYX INOTEYHMX BifHOCUH I,
OTXKe, IHTEHCMBHWIA PO3BMTOK INOTEKM $IK IHCTUTYTY LMBINBHOIO
npasa [9, c. 63], a y pasi ycknagHeHHs UWMX BiJHOCWMH iHO3EMHMUM
€/1EMEHTOM - Mi>KHApPOLHOro NpmBaTHOro npasa (gani - MMp).

MeTol i€l cTaTTi € BM3HAYEHHS] MOX/MBOCTE 3aCTOCYBaHHSA
IOPUANYHOT repMeHEBTUKU 18 NOJ0NAHHSA KOHPNIKTW KBanigikauii y
3B'A3KY i3 3aCTOCYBaHHAM YHi(hiKOBAHMX HOPM MiXHApPOLHUX Yrog
MpPo MOPCLKY 3acTaBy Ta inoTekKy.

[JocToBipHi BIZOMOCTI NPO MNOXOKEHHS MPaBOBOI0 IHCTUTYTY
3aCTaBy Ta iNOTEKM MOPCbKUX CyfleH NPaKTUUYHO HeBiAoMi. HaibinbLu
[aBHIM [0roBOpoM, LIO MpeAcTaBnsB CO60K AOroBip MO3MKW nig
3acTaBy cyfHa, 6yB pforosip 6oamepei. Lieit porosip yknagascs
KaniTaHoOM CydHa Ha KOpPWUCTb KpeauTopa A/ 3abesneyeHHs oro
3000B’A3aHb 3a [JOrOBOPOM MO3UKWU. BiH 6yB BigOMWiA Lie AaBHLOMY
rpeubkoMy  Ta  pUMCbKOMY  npaBy.  TepMiH  «b6ogmepes»
BMKOpPMCTOBYBaBCA A0 XIX CTOMITTA, KOMW Ll iHCTUTYT AK 3aci6
3a6e3neveHHs BUKOHaHHA 3060B’A3aHb BXe He 3al0BOJIbHSAB iHTEpecK
CTOpiH. 3ailicHiOBaTV 6OAMEPEID MIT TiNbKW KaniTaH cyfHa i TiNnbKn 'y
BMMaAKax KpainHboi HeobXigHOCTI (HecTaya npunaciB, HEMPUAATHICTb
yCTaTKyBaHHS, BifCYTHICTb KOLWITIB A/ MPOAOBXEHHS peicy), npu
LUbOMY CYAHO MOBWMHHe Oyn0 3HAXOAUTUCA YAaneuuHi Bif nopTy
npunuckn. MpegMeTom 3actaBy Oyno TiflbKWM CYAHO | TifbKn y
BUMaAKax, KoM 3acTaBa CyfHa He 3abe3nevyBana HeobOXigHYy Cymy,
3aKOH [103BOMISIB KaniTaHy 3aknacTu BaHTaX. BnacHWK 3aknageHoro
BaHTXY Ha KW 3BEPHEHE CTArHEHHs, MaB MPaBO 3BEPHYTUCA A0
KaniTaHa i 4O4AaTKOBO 40 CY[HOBMACHMKa 3 BUMOIO BifLLKOA4YBaHHS
BTpayeHOl BnacHOCTI. Taki OCHOBHI pucK ApPeBHLOIO BUAY iNOTEKU
MOPCbKMX CyfieH, WO gisna i1y pociiicbkomy npasi [10, c. 149].

AK 3a3Ha4as O.®. PLOJOPOB Y NiLPYUHMKY 3 MOPCLKOrO npasa
1913 poky, we B CraTyTi Kyneubkoro sogoxoactea 1781 p. (cT. 46)
OGyna noctaHoBa, fKa [03BOfIANA KOpabeNbHUKY, Y  BUMNagKy
HeobXiAHOCTI BAATMCA A0 KpeamTa 3a KOPAOHOM 3a HasiBHOCTI B /0ro
PO3MOPAMKEHHI NWLIe CyAHa Ta BaHTaXa, 3AIMCHWTW 3aKnag Lux
npeameTiB, Ta MOTIM BU3HAYAINCA YMOBW 3A4iAICHEHHS TaKoro 3aiimy.
Mpn BugaHHi CBogy 3akoHiB Pociiicbkoi Imnepii Hopmu npo
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6oamepeto 6ynn AONOBHEHI MOMOXKEHHSM MPO Te, L0 33[0BOJIEHHS
BUMOI KpeguTopa 3AiACHIOETHCA 3a 3arajbHUMM NpaBuIaMu  fpo
3a/10BO/IeHHs1 BUMOT MO3VKOAABLIB, WO MalTb 3aknaf (CT.cT. 429 -
433 CratyTy ToprosenbHoro) [11, c. 234]. MocTtynoso 6oamepes 6yna
3aMiHeHa 3aCcTaBOK0 MOPCbKMX CYfEeH 3a aHr0CaKCOHCbKUM NpaBoMm
Ta INOTEKOID MOPCbKWUX CYfieH 3a KOHTMHeHTanbHWUM npasom [10,
c. 149]. MpoTe B iHO3EMHMX MPABOBUX CUCTEMAX Ta B MiXXHapOAHUX
yrofax o cborofHi BOHO BUKOPUCTOBYETLCS.

CyuyacHa KoHBeHuis 1993 p., BignosigHO fo npeambynu, 6yna
NpUiAiHATA 3 METOI MOKPALLeHHS YMOB AN (hiHAHCYBaHHA CyfeH Ta
PO3BUTKY HaLiOHa/IbHOr0 TOProBeNfbHOro  (ioTy, 3abe3neyeHHs
MiDKHapO4HOT YHihikauil B ranysi MopcbkuMx 3actaB Ta inotek. [o
IHWKWX  MDKHapogHWX yrog 3 UbOro npumBogy YKpaiHa He
npuegHanacs, Tomy AOKNagHOMY po3rnsgoBi BOHM NigaaHi He 6yayTb,
ane cnig 3asHaunti, Wwo KoHeeHuin 1993 poky cTana OCTaHHbLOM 3
[EKiNbKOX MDKHapoAHWX yrof, Wo 6yniu NpuidHATI 3 METOr
YHiBepcanisauii NpaBOBOro peryntoBaHHS 3acTOCYBaHHS 3acTaB Ta
iNOTEeK B MiXHApOAHOMY TOProBesbHOMY MOpennascTBi (gani -
MTM). Cepes HUX 3BepTaloTb Ha cebe yBary TaKi KOHBEHL,T:
MixKHapofHa KOHBEHLIS NPO YHiikalilo Aesakux npasua NpaBoBOro
peryntoBaHHA MOPCbKMX 3acTaB Ta inotek 1926 poky (bptoccenb, 10
KBiTHS 1926 poky) [12] (mani - KoHBeHuis 1926 p.) Ta MixHapogHa
KoHBeHUis Woao YHidikauil Aesdkux npaswa, WO CTOCYHTbCS
MOPCbKMX 3acTaB Ta inoTek 1967 poky (bptoccenb, 27 TpaBHA 1967
poky) [13] (gani - KoHeeHuia 1967 p.).

CyTb MOPCbKOT iNOTEKN NPOSABNAETLCS B HACTyNHOMY. KpeguTopy
(inoTekofepxaTeno)  HafaeTbCA  NpiopUTETHE  nepef  iHWMUMK
KpeguTopamun npaso (3a BUK/IKOUYEHHAMW, BCTAHOB/IEHUMU 3aKOHOM)
Ha 3a/10BOJIEHHSA CBOTX BUMOT [0 60PXKHUKA 38 paXyHOK OOTSHXKEHOro
iNOTEKOKD MOPCLKOro CydHa. InoTeka 3afeXuTb Bif OCHOBHOrO
3000B'A3aHHS, Mae JOLATKOBMWIA aKLLeCOpHUIA XapakTep Ta 3abesneuye
pifcHy Bumory [14, c. 95]. BwuxogsuMm 3 UMX MOMNOXEHb,
M.A. daninees AiiLIOB BUCHOBKY MPO Te, L0 MOPCbKa inoTeka Moxe
3a6e3neyvyBaTi NMLIE iCHYHOUY BUMOTY, BUMOTIW, SIKi We He BUHUKIM
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a0 TiNbKWU MOXYTb BUHUKHYTU Y MalibyTHbOMY, MOPCbKa inoTeka He
3abesneuye [15, c. 23].

B. €pmMonaeB 3a3Hadae, WO Mig iNOTEKOH MOPCbKUX CYfeH, SiK
npaBno, po3yMitoTb 3aCTaBy HEPYXOMOCTI, KOMW NpeaMeT 3acTaBu He
nepefacTbCs Y BOMOAIHHA KpeauTopa, ane 3aULIAETbea Y BOMOAIHHI
Ta ekcnayatauil BnacHuWka. BignosigHO [0 Takoro [orosopy
3acTaBofepxate/sib cyfHa (6aHK, WO BWMAaB KpeauT), Y BUNagky
HEBMKOHAaHHSA  GOPXXHMKOM CBOFO OCHOBHOrO 3000B'i3aHHA 3
MOBEPHEHHS CYMM KpeauTa 3 BiCOTKamMu y BCTaHOBEHMIA 4OFOBOPOM
CTPOK, Mae Nnpaso OTPMMATKM BiALWKOAYBaHHS CBOTX MPOLLOBUX BUMOT
3 BapTOCTi 3aKnafgeHoro cyaHa 60pXKHMKa NepeBaxXHO nepep iHLWMMK
KpeauTopaMun CYHOBMACHWKA, 3a BUKIHOYEHHSMW, BCTAHOBJEHUMU
3aKOHOM. |HLIMMK CnoBamu, 3a JOroBOPOM iNOTEKU CyAHa, Y BUMALKY
HeNoOBEPHEHHS CYJHOB/TACHUKOM 6aHKy CyMW KpefuTa Ta BigCOTKIB y
CTPOK, 6aHK Mae MpaBO BUMaratu MpoAaxy 3aknafeHoro cygHa 3a
pilleHHsM cyfy Ta 3af0BOMIEHHSI CBOIX BWMOP 3 BUPYYEHOI Bif
Npogaxy CyMW TepeBaXHO nNepes  iHWWMK  Kpegutopamu
CyfHOBMacHMKa. Take BW3HAYeHHS INOTEKU CyfHa, METOH SKOI €
3a0e3neyeHHss MOBEPHEHHS BWAAHOrO 6GaHKOM KpeauTa, Xoya W
Bif43epKantoe BiHOCMHM MDK KpeaMTopoM Ta OGO0pXKHWMKOM, Lo
Halibinbll 4YacTo CKNafatoTbCs B TOProBe/IbHOMY MOPENABCTBI, ane
BCE XX Taky € OKPEMWM BUMALKOM iMOTEKM, OCKiIbKM BOHA MOXE
3abe3sneyyBaTy He NMLLe BUMOTM 3 KPeAUTHOTO JOroBopa, asle i byap-
AKi IHWI BMMoOrK [2, c. 63].

B YkKpaiHi inoTeka MOPCbKUX cyfeH peryntoetbcst KOHBEHL i€
1993 p., 3akoHOM YkKpaiuu Big 02.10.1992 p. «[Mpo 3acTaBy» [16],
3akoHOM YKpaiHu Big 05.06.2003 p. «Mpo inoteky» [17], a Takox
Mnasoto 3 «Mopcbka inoteka» Posginy X Kogekcy TOprosefibHOro
mMopennaBcTBa YKpaiHnm (gani - KTM Ykpainn). BignosigHo Ao
YKPaIHCbKOTO ~ 3aKOHOJaBCTBa  CTOCOBHO ~ MOPCHKMX  CyfeH
BMKOPUCTOBYETHCA NPaBOBWIA peXkuMm inoTekn [18, c. 149].

KoHBeHLjis 1926 p. y CBOIiA CT. 1 nocTaBufia HaiBaknusille
3aBfaHHs B cepi npobnem MIplly 3B’A3KY i3 3acTaBamu, iNOTEKAMM
Ta OOTSXKEHHAMMW, TOOTO BMWPILLEHHS MWTaHHSA, MNOB’A3aHOr0 3
BM3HAHHAM 3acCTaB, iMOTeK Ta iHWWX 0BTSKEHb, WO BUHUKAN B CUY
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npaBa OfHIET KpaiHW, 3a npaBom iHWoi. B cT. 1 uiei KoHBeHUii
3a3Ha4YeHO MNpO Te, WO INOTeKM Ta iHWI OOTSHKEHHS, BCTAHOB/EHI
CTOCOBHO Cy[HA HaNeXHUM 4YMHOM, Yy BIAMNOBIAHOCTI A0 npasa
LJoroBipHoi KpaiHu, [0 SKOI HaneXuTb AaHe CYAHO, | 3apeecTpoBaHi B
peecTpi abo B MOpTy peecTpauii cygHa abo B TOMOBHili YCTaHOBI,
BM3HAIOTLCA | PO3rNAZAIOTLCA B SIKOCTI AIACHUX Yy BCIX IHWWKX
LJoroBipHux KpaiHax.

TakuM UMHOM, MOXHA 3pOOWMTU BWCHOBOK NpPO Te, Lo
po3po6HMKM KoHBeHUiT 1926 p., He nparHyyu JaTu 4iTke i scHe
BU3HAYEHHA iNOTeKam Ta iHLWMM OBTSKEHHAM, BMPILLINAN BaXK/IMBY
3afiavy, NoB’a3aHy 3 Npo6/1eMot0 BU3HAHHS IHO3EMHMX 3acTaB, iNoTeK
Ta IHWKUX 06TsKeHb. [poTe 3BepTae Ha cebe yBary HETOUYHICTb
AesKMX  (hopMyntoBaHb | MOHATb. Tak, Hanpuknag, He LiJIKOM
3pO3yMiNMM € Te, WO caMe CAig po3yMiTU Nif «NPUHANEXHICTHO
MOPCbKOF0 CyfHa A0 KOHKPETHOI fgepkaBu». 3 (hOpMyntOBaHHSA CT. 1
KoHBeHUii 1926 p. MOrn BUHWUKHYTW [4BO3HAYHI i B3aEMOBMK/OYHI
BMCHOBKW. HaneXHicTb cyfHa [0 KOHKPETHOI fAepXxasu Morna 6
JoBOAMNTMCS  (PAaKTOM  peecTpauil KOMMaHil CyAHOBMaCHMKa B
KOHKPETHIlA KpaiHi i 3a npaBoM Li€l KpaiHW, a TakoX (haKToM
peecTpauii 6e3nocepeAHbO0 CyAHA B Til UM iHWIA KpaiHi. Takum
YMHOM, € OYEeBUAHUM, LU0, BUKOPUCTOBYKOUM Pi3HI KpuTepii npu
BU3HaYeHHI HaNeXHOCTI CyfHa A0 AepXKaBu, MOXHa B O4HOMY i TOMY
XX BUMAAKY MPUATM A0 Pi3HMX pe3ynbTaTiB. HesicHiCTb  LbOro
KpuTepito KoHBeHUiT 1926 p. € 11 iCTOTHUM HeAO0MiKOM.

KoHBeHUis 1926 p. 3aKkpinuiay cBOEMY TeKCTi HOpMY Npo Te, Wo
3a/10BOJIEHHS MO iNOTEKax Ta IHWWX 0BTSHKEHHSAX BigbyBaeTbCA nicns
3a10BO/IEHHS1 MOPCbKMX BUMOT, nepepaxoBaHux y KoHseHLiT. bepyun
O yBarM, WO B Pi3HUX KpaiHax ICHYKTb Pi3Hi nigxogn npu
BM3HAYeHHI, L0 CamMe € MOPCbKOK BMMOrOH), PO3p0BHMKN KOHBEHLIT
1926 p. 3aKpinuAN NOMOXKEHHS MPO Te, W0 BHYTPILUHE 3aKOHOAABCTBO
LoroBipHMx KpaiH MOXe nepefgbayaT CBill «BNACHWUIA» CMMCOK
MOPCbKMX BUMOT, afie He MOXe 3MiHIOBATW YeproBiCTb, BCTAHOB/IEHY
Lieto KoHBeHUj€tO.

YyacHukamn KoHBeHuii 1926 p. 6ynn benbrisa, bBbpasunis,
®paHuis, YropwuHa, Itanis, Monblwa, PymyHia, lcnanisa, Amkup,
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ApreHtnHa, Kyb6a, laiTi, IpaH, MoHako, MMopTyranis, LLBeiiuapis,
Cupis, TypeyumHa, Ypyreaii, 3aip.

Heponikn KoHBeHuii 1926 p. Hamaraaics yCyHyTW Mig vac
npoBefeHHA pobiT 3 po3pobKM HOBOI MIDXHAPOAHOT Yroau 3 LbOro
NUTaHHA. Ane Tinbkn 27 TpaBHs 1967 p. 6yna npuitHATa HOBa
KOHBeHLif 3 Lboro nutaHHA. Hosa KoHBeHLUis 3akpinuna getanbHuii
CMMCOK BMMOr 3 MPMMYCOBOFO BWKOHaHHS MpaB 3a inoTekamu Ta
3acTaBamn Mopcbkux cydeH. Ctatta 1 KoHseHuii 1967 p. 3akpinuna
MONOXKEHHS MPO Te, L0 NpaBa 3a iN0TeKaMy MOPCbKMX CYfeH MOXYTb
6yTV NPUMYCOBO BMKOHaHI Y [OroBipHMX KpaiHax 3a YMOBM, LWO:
a) Taki iNoTeKN MOPCHKMX CYAeH LL0A0 MOPCbKUX CYfeH 6YN BUMHEHI
Ta 3apeecTpoBaHi BigNOBIAHO A0 MpaBa KpaiHW peecTpauii Takoro
MOPCLKOr0o CyaHa; 6) peecTp i 6yAb-aKa AOKYMeHTauis, sKa NOBMHHA
3HaxoAMTUCA B OpraHa, BignoBiganbHOro 3a peecTpauilo, €
BIAKPUTUMKU Ana Nyo6nivyHOro ornsgy i MOXIMBUM € OTPUMaHHS
BUMMWCOK 3 PEECTPY Ta KONiiA Takol JOKyMeHTauii; B) abo peecTp, abo
[OKYMeHTalis, 3a3HayeHa B MyHKTi 6), BKasylTb, MNPUHAAMHI,
HallMeHYBaHHA Ta ajpecy 0CO6WM, Ha YMIO KOPWUCTb BCTaHOB/EHA
inoTeka, abo Te, WO 3acTaBa abo iMOTeka BCTaHOB/EHI Ha
npea'sBHWKa, MakKCUMasbHYy CyMy BUMOr, LOAO AKOT 6yna
BCTAHOB/IEHa iNOTeKa, a TaKoX JaTy Ta iHLWWIi AaHi, AKi 3rigHo 3 NpaBoM
KpaiHW  peecTpauii  MOPCbKOro CyfgHa BW3HadaloTb  MOPSIAOK
3aJ0BO/IEHHS BUMOT 32 iHLUMMU iNnOTeKamu.

MopiBHIOKOUY NONOXEHHA KoHBeHLiT 1926 p. Ta KoHBeHLiT 1967
p. LOAO0 BMMOr 3 MPUMMYCOBOIO BWKOHaHHA MpaB Yy 3B’A3KY i3
3acTaBol0 abo inoTekowd Yy JlOroBipHWX KpaiHax, 3a3Ha4yMmo
HacTynHe.

Mo-nepwe, KoHBeHuisd 1967 p. 3aMiHWMNa HEACHe MONOXEHHS
«MPUHANEeXHICTb MOPCLKOro Cy/fiHa 0 KOHKPETHOT KpaiHW» Ha YiTKe -
«KpaiHN peecTpauii cygHa», wWo, 6e3yMOBHO, YCYHyNo Oyab-sKi
[BO3Ha4Hi iHTepnpeTayii nNpuM BM3Ha4YeHHI (aKTy nNpPaBWIbHOIO
BCTAHOB/IEHHA Ta peecTpauii inoTeku.

Mo-gpyre, KoHBeHuis 1967 p. 3akpinuna MOXAMBICTb
BUHWKHEHHS MPUMYCOBOr0 BUKOHaHHS MpaB Mo 3acTaBax Ta inoTekax
[OLATKOBMX — BMMOF,  CMPSMOBAHWX Ha  YCYHEHHS  Byfb-fiKuX
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He3pOo3yMmifnocTeld i CTBOPEeHHS O6iflbll  «BiAKPUTOTO» pPEXUMY Y
3B’A3KY 3 PeECTpaLiet0 iMOTeKN MOPCbKNX CYAEH.

Mo-TpeTe, KoHBeHUia 1967 p. Hagana MOXIMBICTb NPMMYCOBOIO
BMKOHaHHA MNpaB 3a inoTekaMu, BCTaHOB/IEHUMU i 3apeecTpoBaHUMU
BIAMOBIAHO 00 3aKOHOAABCTBA KpaiHW-He yyacHULi KoHBeHUil, SKLWo
Taki INOTeKM BCTAHOBMEHI Ta 3apeecTpoBaHi 6e3 MOopyLUeHHSs
nonoxeHs KOHBEHLIT Ta SKLLO NPUMYCOBE BUKOHAHHS NPas 3a HUMU
3annTYyEeTbCA Ha TepuTopil JOroBipHOI KpaiHK, L0 3a CBOEH CYTTHO
iCTOTHO pO3LIMPUNO 3acTOCYBaHHSA MOMOXeHb KoHBeHuil 1967 p.
nopiBHAHO 3 KoHBeHUieto 1926 p., 3aCTOCYBaHHA AKOT 06MeXyBanocs
TiNbKW [LOroBipHUMM KpaiHaMu.

BignosigHo fo KoHseHUii 1967 p. nopsAoK 3af0BOSIEHHA BUMOT
3a 3apeecTpoBaHUMM iNOTEKaMM, a TaKOoX X AICHICTb BU3HAYaOTbCS
NnpaBoOM KpaiHW peecTpauii, Xxo4ya NPMMYCOBE BMKOHaHHS MpaB 3a
inoTeKamyn perynieTbcs MNpaBoM KpaiHW, fe BUTpeboByerbca |
BiOYyBA€ETLCA Take MPUMYCOBE BMKOHAHHS, SKLLO L He CynepeunTb
NoNoXeHHAM KOHBeHU,T.

Y cuny Toro, WO NUTaHHS, NOB’A3aHe 3 IOPUCAMKLIED KpaiHu, e
3apeecTpoBaHa inoTeka MOPCLKOro CyfiHa, Mae BeNMKe 3HaYeHHs As
3acTaBogepxatens, KonBeHuii 1967 p. 3anpoBaguna  HoBe
MOMOXEHHS, 3rigHO 3 AKUM JloroBipHi KpaiHu 3000B’A3aHi He
[03BONATU MepepeecTpaLito MOPCLKOro CcyfHa 6e3 MMCbMOBOT 3roau
Ha Le BCiX fep)aTeniB 3apeecTpoBaHUX 3acTaB Ta inoTeK. CydHO X,
sKe 3apeecTpoBaHe abo Oyno 3apeecTpoBaHe B JlOroBipHili KpaiHi, He
MOXKe OyTW 3apeecTpoBaHe B iHLWI [OroBipHiil KpaiHi, AKLIO: a) He
Oyge OTpuMMaHO cepTudiikaT, BuAaHWiA [epXXaBOK  NOYaTKOBOI
peecTpauii, Lo CBiAYNTL NP0 NepepeecTpaLito MOPCLKOro cyaHa, abo
0) He Oyfe OTpMMaHWA cepTUdikaT, BUAAHMIA Aep>XaBOK MOYaTKOBOT
peecTpauii, WO cBiguATb MNpPO Te, WO MNepepeecTpalis MOPCHKOro
cygHa 6yge npoBegeHa B TOW [feHb, Konu Oyfde npoBedeHa HOBa
peecTpadis.

KoHBeHuis 1967 p. 3akpinntoe, Ak i KoHeeHuis 1926 p.,
BUYEPNHUIA CMUCOK MOPCbKUX BUMOT i BU3HAYaE B CT. 5, LU0 BOHU
MatoTb Nepesary B 3afl0BOMIEHHI Mepef 3apeecTpoBaHMMM inoTeKamu, i
XOJAHa iHLWa BMMOra He NOBMHHA MaTW Mepesary nepes MOPCbKUMU
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BUMOramy Ta iMnoTEKaMM MOPCbKUX CyZdeH, SKi 3aL0BO/bHAOTH
BUMOram cT. 1 KoHBeHLi.

KoHBeHuis 1967 p., He3Baxawuu Ha [OCUTb  rapHy
onpawuboBaHiCTb, He Habyna uYMHHOCTI, i paTudikyBanu [aHis,
Hopseris, LLBeuis i geHoHcyBanu KoHBeHUito 1926 p. Y 1974 p. no
KoHBeHUiT 1967 p. npuegHanacs Cupis. Y 3B'A3KYy i3 UMM
3Hagobunoca nposefeHHs poboTy MO CTBOPEHHHKO HOBOI KOHBEHLT,
Aka 6 36eperna OCHOBHWIA nigxif i fAcHicTb KoHeeHuii 1967 p.,
YCYHyna psg Hegonikis nonepefHs0i KoHBeHLIT i B TOM e yac 6yna
npuBabAnBoOK ANA MignNMcaHHsA Ta NPUEAHAHHS BENWKOT KifbKOCTI
KpaiH.

Y 1993 p. 6yna npuitHATa HacTYMHAa KOHBEHLis, WO BM3Ha4uMIa
NUTaHHS BU3HAHHS Ta NPUMYCOBOrO 3[iACHEHHS iMOTEK Ta 0BTSXKEHB;
YeproBiCcTb 3aA0BOJIEHHSA | HACNIAKM INOTEK Ta 0BTSXKEHb; YeproBiCcTb
3al0BO/IEHHA MOPCbKMX 3acTaB; OCOOAMBOCTI MOPCbKMX 3acTas;
noralleHHs MOPCbKMX 3aCTaB Y 3B’A3KY i3 3aKiHUEHHAM CTPOKY
JaBHOCTi. KoHBeHLis 1993 poKy NOLIMPIOE CBOKO CUY Ha BCi MOPCbKI
cyfHa, AKi nepebyBaloTb Nif HOPUCAMKLUIEID  KpaiHW-yYacHML,
He3aeXKHo Bif TOro, B SKili lepXKaBi Lie CyAHO 3apeeCcTpoBaHe.

DocnigpxkeHHs  KolBeHuii 1993 p. Ha npegmeT nigctas
BUHWUKHEHHS NpobieMn KOHPNIKTM KBaniikayii cnig posnoyatun 3 ii
Ha3BM MOBO OpPWUriHany - aHrMiACbKOK Ta pocilicbkol (CT. 22) -
«International Convention on Maritime Liens and Mortgages, 1993»,
«MexayHapoaHaa KOHBEHLMS 0 MOPCKUX 3anorax u mnotekax 1993
roga», a TaKoX HaBeCTW Mepeknag YKpaiHCbKoK - «MixHapogHa
KOHBEHLIIA NpO MOpPCbKi 3acTaBu Ta inoTekn 1993 poky». Hassu
YKPaiHCbKOK Ta POCIACbKOID MOBaMM PO3MilWeHO Ha OdiuiinHomy
caliTi BepxoBHoi Pagn YkpaiHu [19], Ha3Ba aHrNilicbKor 3ano3nyeHa
aBTopom 3 BugaHHa OOH [20]. MNepLuoto NpaBOBOKO KaTeropieto, Ky
HeobXigHO niggatu aHani3oBi, - Ue maritime lien, WO O3Ha4ae
MOpPCbKY 3acTaBy. Maritime liens malTb rIM60Ke KOpPiHHS B
MOPCbKOMY MpaBi CTapofaBHbOro CBIiTy [21, c. 7-8] Ta, 30Kpema, Y
cepefiHLOBIYHOMY lex maritima Ta yBIALLMIO CKAL0BOK YaCTUHOK [0
cepedHbOBIYHOrO lex mercatoria, fIKe PeryntoBasio BiAHOCUHW 3
MOPCbLKOT TOPriBAi Ta MOPCLKOr0 NepeBe3eHHs BaHTaxiB [22, ¢. 8].
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B npaBo3HaBuiii niTepatypi, NPUCBAYEHIN MOPCLKMM 3acTaBaM Ta
inoTekam 3a3BMyYali 3BEpPTAETbCs yBara Ha Te, WO maritime lien B
POCilAiCbKOMOBHOMY Ta YKPaiHCbKOMOBHOMY MepeKnagax, sk MOPCbKOT
3aCTaBW, He € TOYHUM, apke LEA BUCNIB HIOBUTO 03HaYae
npvBinenoBaHy MOPCbKY BUMOry. Ha Hawl Morisg us Touka 30py €
NoMUIKOBOW, amke B KTM YkpaiHM MIiCTUTbCA OKpema rnasa,
npucBsYeHa nNPUBINENOBaHNM MOPCHKUM BMMOraMm, LWO BU3HAYAE
YeproBicTb X 3a40BOMIEHHA (30KpemMa, nepeq iHWWMW BUMOramu, y
TOMY YuCni neped BMMOramu, 3abe3neyeHUMU 3acTaBOH), a He TOl
(haKT, L0 BOHM 3abe3MevyeTbCs MOPCbKOK 3aCTaBOK WOAO CyAHa, SK
Lie 3a3Ha4yeHo B KoHBeHLii 1993 p.

LLLo X CTOCYeTbCS MOPCbKMX 3acTaB, TO OCKiflbKM MOPCbKI CyaHa
B YKpaiHi NpupIiBHIOOTLCA A0 HEPYXOMOCTi, TO CTOCOBHO HUX Aie
pexxum inoteku. Lle nigTBepmXKyeTbCca HasBHICTIO B KTM YKpaiHu
OKpeMmol rnasu, NpPUCBAYEHOT MOpPCbKii inoTeui. Mpu ubomy, KTM
YKpaiHn MiCTUTb €AMHWIA BUNAAOK, KOMWM BUHWKAE MOPCbKa 3acTaBa,
Lie - MpaBo 3acTaBW MepeBi3HMKA Ha BaHTaX 3a AeAKUMU MOPCbKUMU
BUMOramu (cT. 164).

3aKOHOAaBCTBO H6araTboX KpaiH, KpiM MOPCbKMX 3acTaB {maritime
liens), MICTUTb TaKOX TaKe MOHATTS SIK «iHLII OOTSHXXEHHS TOro X
xapakTepy» {other charge) Lle nNoOHATTA 3a BNacHMM MpPaBOBUM
3MICTOM € 6/M3bKMM [0 MOHATTA MOPCbKMX 3acTaB, alle NpakTuka
Pi3HMX KpaiH No-pi3HOMY NiAX0AUTb A0 BM3HAYEHHS MOHATTA «iHLUI
00TSHKEHHs». Hanpuknag, aBCTpaniiicbki cyaum MOHATTA  «iHLWI
O6TSHKEHHS»  KBai(hiKylOTb [JOCUTb BY3bKO - AK BUMOrU, SKi
BUHMKatOTb i3 3acTaBu {in the nature o fa mortgage) [14, c. 63-64].

HacTynHe, Ha WO HeoOXigHO 3BEpHyTW YyBary, LUe Te, WO
KoHBeHUjis 1993 p. He MICTUTb BW3Ha4YeHb MOHATb, LIO B Hilk
BUKOPUCTOBYHOTLCA, NPY LbOMY, Y Mepeknagi YKpaiHCbKOK MOBOH B
cT. 1 HagaeTbCcsi NOPSA i3 CMOBOM «iNOTEKM» Yy [AYXKaxX Crosa:
«mortgages» Ta «hypotheques». Lle, MabyTb, €AMHWIA BUNAAOK, KOMM
nopsa i3 nepeknagom MIiCTUTbCA M iHLLIOMOBHWUIA BapiaHT MEBHOrO
MOHATTS, BWUKOPWUCTOBYBAHOrO0 B HOpPMax HOPMAaTUBHO-NPABOBOr0
akTa. MobypaoB.a Liel KOHCTPYKLIT Hagae NiAcTaBy BBaXKATU NPoO Te, WO
Li aHrJIOMOBHI BapiaHTM € came IMOTEKOK, NpoTe B IHO3EMHMX
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3aKOHOJABCTBaxX MOXYTb BXMBATMUCA 00MABa MNOHATTA. HeobxigHo
JocnignT ix.

CyuyacHe aHr/I0CaKCOHCbKE MPaBO He 3Hae TepMiHa «inoTeka
MOPCbKUX CyfeH» («hypotheque»), a OMepye MOHATTAM «3acTaBa
MOPCbKMX  CyAeH»  («mortgage»).  TepMIiHOMOriYHA  Pi3HMLS
NPOAMKTOBaHA HaUiOHa/IbHUMK  MPaBHUYMMKU  Tpaguuiamu y
BM3HAYEHHI TOrO, YAM € MOPCbKE CY[HO - PYXOMUM ab0 HepyXOoMWM
maiiHoM. lMpuiiMaroun a0 yBaru, L0 MpW aHanisi aHrnocakCoOHCbKOro
npaBa BUKOPUCTOBYETbCS TEPMiH «3acTaBa MOPCbKMX CyfeH» (a
mortgage), a MPW aHanisi KOHTWMHEHTa/IbHOrO0 rMpaBa - TEPMIH
«ifMoTeKa MOPCbKMX CyaeH» (a hypotheque), LiIKOM BUMNpaBgaHuM €
BUKOPUCTAHHA 060X LUMX MOHATb 3  METO  36epeXXeHHs
OpuriHaNbHOCTI HauioHanbHMX npaBoBux cuctem [15, c¢. 191]. B
aHrN10CaKCOHCHKIN cMcTEMI MpaBa MOPCLKi CyAHa € PyXOMUMK peyamMm
Ta nepexogAaTb Y BOMOAIHHA 3acTaBogepxatens. Lli ABi 03Haku
3aCTaBM MOPCbKMX CyAeH MPUHLMMNOBO BifOKPEMIOIOTL 3acTaBy
MOPCbKWX CyZeH Bifi MOPCLKOI iNOTEKN, OCKIfIbKM MOPCbKa inoTeKa He
3aCTOCOBYETLCS 1O PYXOMUX pedeid. KpaiHW KOHTUHEHTaNbHOro npaea
JOTPUMYIOTLCA iHWOT No3mMLii. MOpPCbKi CyAHa TakoX BBaXKatOTbCH
PYXOMUMW peyamu, ane BOHW MOXYTb OYTW MpesmMeToM MOPCbKOT
iNOTEKM Ta MOXYTb He nepefaBaTUCA Y BOMOAIHHSA iNOTEYHOro
3acTaBofiep>kaTens, SKWO0 3acTaBa MpoilNa  BigNoBiAHO [0
HaliOHaNbHOro 3aKOHOAaBCTBA Mpoueaypy ny6nivHoi  peecTpauii
inoTekn pyxomux peyeii (cyaeH) [14, c. 96]. Takum YMHOM, Ha NOrnag,
O.A. bpunboBa, € BIACYTHbOK HeOOXigHICTb CTBOPEHHS [ABOX
aHaNIoriyHMX IHCTUTYTIB 3abe3neyeHHs MOPCbKMX BUMOT - 1
MOPCbLKOT 3aCTaBW Ha CyfHa, 1 MOPCLKOT iNOTEeKU CyaHa.

K 3a3Havae A. bypkoBa, Mpu «mortgage» MepeaacTbcs Npaso
BNacHocTi (Lllie) Ha MaillHO B AKOCTi 3abe3neyeHHs] BUKOHaHHS
3000B’a3aHb. AKLL0 NepepacTbes «legal title», TO CTBOPHOETLCA «legal
mortgage». AKLWO nepenaeTbca «bénéficiai title», TO CTBOPHOETLCA
«équitable mortgage». Konm OCHOBHe 3060B’i3aHHSI BUKOHYETLCA,
NpaBO BMACHOCTI MOBEPTAETLCA GOPXKHMKOBI. Lle npaBo 60pXKHMKa
YacTo Mae Has3By «equity of rédemption». [lpuM «mortgage» He
BUMAracTbCsl BOMO/iIHHSA OOTSHXKEHNM MaliHOM. «Mortgage» CTBOPHOE
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PEYOBWIA iHTEPEC, WO € AIACHAM MpY HECMPOMOXHOCTI GOpPXHMKA
[23, c. 38].

TepMmiH «inoTeka» (Mipoieca) rpeKo-naTUHCLKOro MOXOAXEHHS -
3acTaBa 3eM/li, HEPYXOMOro MaiiHa, Npu siKiil 3emns Ta/abo MaiiHo, Lo
CTaHOBNATb MpeAMeT 3acTaBW, 3a/MLIAOTbCA Y 3acTaBofasus abo
TpeTbOi 0cobu (MaliHOBOro mnopyuuTens), a 3acTaBofepaTefb
HabyBac npaBO Ha 3a[0BOMIEHHA  3abe3nevyeHoro  iNnoTekor
3000B’A3aHHSA, SIKE He BUKOHYETLCA, 3a paxyHOK MnpegmeTa inoTeku
[24, c. 310].

MoHATTA «inoTeka» noxoauTtb i3 CTapogaBHbLOI [peuii, ge Tak
HasuBaiM CTOBM i3 HaNUCOM, WO 3eMeflbHa AiNsHKa, Ha MeXi Kol
BCTAHOB/IOBABCA TaKW CTOBM, € 3abe3neyeHHsM Mo3uMku. Ha
NMeBHOMY Bifpi3Ky iCTOpIT INOTEKOK Ha3uWBaIM 3acTaBy HEPYXOMOIQ
MaiiHa LUAAXoM 3anucy A0 MyO6MiYHWMX KHWT. Y Cy4aCHWUX MpaBOBUX
CUCTeMax, BKIIOYAIOUM HaLly BITYM3HAHY, iNOTEKa PO3rnsfaeTbea AK
3aCTaBa HepyxoMOcCTi, TO6TO 3acTaBa HaibifbLL LiHHOrO MaiiHa. BoHa
3abe3neyye BUK/IHOYHO AilicHe 3060B'A3aHHA [9, ¢. 63].

lonoBHa MeTa iNOTeKU B YKpaiHi - CTBOPEHHS eqeKTUBHOro
(hiHaHCOBO-KPeAUTHOr0 MexaHi3My ornepauiii 3 HepyXOMICTio. Tomy
NPiOPUTETHUMM HaMPAMKaMu LLOAO0 CTBOPEHHS Ta PO3BUTKY CUCTEMU
iNOTEYHOro KpeauTy Cchif BBaXKATU: (HOPMYBaHHA HOPMATUBHO-
npaBoBoi 6a3u 3 NUTaHb iNOTEKWU, CTBOPEHHS CUCTEMU LEPXKABHOMO
PEryntoBaHHA iMNOTEYHOrO PUHKY, BMNYCK Ta 06Ir iNnOTeYHMX LiHHUX
nanepiB, CTBOPEHHS creuianizoBaHMX iNOTeYHUX 6GaHKiB Ta iHLWKX
inoTeyHnx yctaHoB [9, ¢. 63]. MpoTe B YKpaiHi NOHATTA MOPCLKOI
iNOTEKN A0 CbOroAHi He BW3HayeHe. 3BepTatuMcb A0 MOHorpadii
O.A. bpwnboBa, MW MOBHICTHO MIATPUMYEMO MOro MO3MULIKO LLOA0
TOrO, L0 A4 A0ro B13HAYEHHS He0BXigHO BUKOPMUCTOBYBATU 3aranbHi
Ta cneuianbHi gediniuii, a TakoX BpaxyBaTu Aeski 0cobnumei pucy,
O BiJOKPEMOIOTb MOPCbKY iMOTEKY Bif 3arasbHoOLMBINbHOI. [0
TakKMx 0CO6MMBOCTEN BiH BiIHOCMTb HACTYMHi 03HakW. [Mo-nepiue,
MOPCbKY iNOTEKy HeobXigHO 06MexyBaTW MEBHOK  CHEPOLD
3aCTOCYBaHHS, HampuKiag, KpeauTyBaHHA OyfLyBaHHA MOPCbKUX
CyA€eH, 3BIfIbHEHHA CyfeH Bif apewTy Ta 3abe3neyeHHs Oyab-aKux
BMMON, L0 BWHMKAOTb Yy 3B’A3KYy i3 MopennascTBoM. [lo-gpyre,
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NpPeaMeTOM iNOTEKN MOXe OyTW 0OMEXeHUIA Nepenik mMaiiHa - CyaHo,
MOro 4acTuHa, CydHo, WO OyayeTbca Ta iH. [Mo-TpeTe, Ha CyAHO
MOLUMPIOETLCA PEXUM  HepyxomocTi. IHWi 03Hakn (peecTpauis
iNOTEKW, 3aMWIEHHA IMNOTeKM B pykKax inoTekogasus, MNOPsAOK
3BEPHEHHS CTAMHEHHS) HE MOXYTb BUCTYNaTu CYTHICHAMMW O3HaKaMu
inoTeKN, OCKiNbKN BOHW € BNACTMBUMM i IHLUMM BMaam 3acTaBu [14,
c. 105].

Cratts 4 KoHBeHuii 1993 p. MICTUTb  KOHCTPYKLitO
«(hpaxTyBa/IbHUK 3a AuUMali3-yapTepoM». Kpim 3a3HaveHoi KOHBeHLT
1993 p., Mi>kHapo4HOT KOHBeHLiT 3 YHithiKalii AesaKnx npaBun LoA0
HaknafleHHs apelTy Ha MOpcbKi cyaHa 1952 poky Ta Wopk-
AHTBepneHcbKMX npasun 1974 poky, 3MiHeHUx B 1990 poui, XOoAeH 3
HOPMAaTMBHO-MPaBOBUX aKTiB YMHHONO YKPAiHCLKOro 3aKOHOAaBCTBa,
po3mieHoro Ha OdiuiiiHoMy caiATi BepxoBHOT pagn YKpaiHu, LbOoro
MPaBHMYOr0 MOHATTH He MICTUTb. A nepenivyeHi MiXHapoAHi yrogu
NVe 3ragytoTb #Oro, He Hafatouy BW3HAYEHHS! LIbOMY MOHATTHO.
3gakalouM Ha Te, WO [ABa nNepwi [JOKYMEHTUM € 4YaCTUHOI
HallioOHanbHOro  3aKOHOAAaBCTBA  YKpaiHW  Ta  MignAratoTb
3aCTOCYBaHHIO Ha ii TepuTopii, a opk-AHTBEpPNEHCHLKI Npasuna €
060B’A3KOBMMU 151 CTOPIH 32 JOr0OBOPOM MOPCLKOrO MepeBe3eHHs Y
TOMY BMNAAKY, AKLLO Ha HUX € MOCU/EHHSA Y YapTepi Y/ KOHOCAMEHTI,
TO BUHWKAE MUTaHHA PO3YMiHHA 3MICTY LibOr0 NOHATTS.

ABTOpPU nNigpyyHunKa «Mopcbke nNpuBaTHe MpaBO» BBAXKAOTb
«AMMaii3-yapTep»  Pi3HOBMAOM  [OroBOPY  (ppaxTyBaHHS  Ta
3a3HayatoThb, WO AMMaii3-4apTep - € BUAOM 4apTepy ((ppaxTyBaHHS),
3a AKMUM CY[LHOBNAaCHWK nepefae CyAHO (hpaxTyBajibHUKY Ha
06YMOB/IEHWNIA TEPMIH pPa3oM i3 KOMaHAOK, Y/IEHWN AKOi CTatoTb 10ro
CNy)X60oBUSMN; (hpaxTyBa/bHUK MpuiiMae Ha cebe BCi BUTpaTU MO
CyfHy, BK/tOYalouM 3apobiTHY nnaTy ekinaxy, i posnnadyerbcs i3
CY[HOB/IACHWMKOM LLOMIcALSA. PpaxTyBa/IbHUK Hece TakoX BUTPaTH 3
nocTtayaHHs Ta PEMOHTY cyfgHa. Ha BigMiHy Bifg Talim-uapTepy, Ae
MpaBoO Ha pATYBa/ibHY BWHAropofy HaNeXuTb CYLHOBMACHUKY i
(hpaxTiBHMKY B PIiBHMX [JoNAX, Mpu AMMai3-yapTepi - Le npaso
HaNeXWTb TiNbKK (paxTiBHUKY [25, c. 62].
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Cxoxxe BM3HauyeHHs1 HagaeTbest O.0. PymsHLIEBOI), fKa 3a3Havae,
WO AMMaii3-yapTep - BWUA YapTepa, [OrOBIp HaliMy cyfHa, Konwu
CYLHOBNACHWK nepefae Moro (hpaxTyBa/lbHUKY Ha 0OYMOBNEHWIA
CTPOK pa3oM 3 KOMaHZOH, YeHU SIKOT CTarTb MOro ciy60BusMu.
®paxTyBa/IbHUK MpUiiMae Ha cebe BCi BUAATKM MO CyAHY, BK/IKOUaOUm
3apo6iTHY NNaTHIO eKinaxy, Ta PO3pPaxoBYETbCH i3 CYAHOBNACHWKOM
LomicauHo [25, c. 62].

[Jvmaiiz-yapTepy YKNafaoThes 3a3BMYail Ha AXTU, NPOryNsSHKOBI
Katepa. CTopoHamMu B [OroBOpi AuMaii3-yapTepa € (ppaxTiBHUK Ta
(hpaxTyBasibHUK. AK (hpaxTiBHUK BUCTYMNae BAACHUK TPaHCMOPTHOrO
3acoby. dpaxTyBa/lbHMK - OpuaMdHa abo (pisnyHa 0coba,
3auikaBfieHa B MepeBe3eHHi BeIMKMX NapTiii BaHTaxXy abo rpyn
nacaxupis No mapwpyTy, nepegbébayeHoOMY AOrOBOPOM (hpaxTyBaHHS,
AKWIA, K MpaBWio, He 36ira€TbC 3 BCTAHOBMEHUMMW MiHIAMU
(HanpsiMamy) ~ MEPEBE3EHHS. ®paxTyBabHUK  MOXe — OyTu
BiANPaBHMKOM ab0 OTPMMYyBayeM BaHTaXy, ane MOXe HUM i He ByTw,
Hanpuknag, KoM MOpPCbKe CYAHO (paxTyeTbCca BIAMOBIAHO A0
[IOrOBOPY KyniBNi-npoaaxy ToBapy AOro NpogaBLEM, a BifnpaBneHHs
BaHTaXYy Ha afpecy OAep>KyBaya 3[iiCHIOE BUPOOHWK ToBapy [26].

®paxTyBa/lbHUK ~ MOBHOBXKHWIA  pO3MOPAMKATUCA  CYAHOM
NPOTArOM CTPOKY Aii yapTepy Ha CBili po3cyf Ha npaBax BacHMKa.
BiH npwuiimae Ha cebe BCH BiAMOBigaNbHICTL | BCi BMTpaTU MO
chifibHOMy MignpuemMcTBy. ®paxTyBaslbHUK CMiayye CYAHOBNACHUKY
32 KOPUCTYBaHHS CYOAHOM  Y3rO[DKEeHY OpeHAHy nnaty, ska
po3nagaeTbCst Ha NPUOYTOK CYAHOBMACHWMKA, BIACOTOK Ha KaniTan i
amopTu3aLiliHi BigpaxyBaHHSA. PU3NK CyHOBNACHMKA NOMSTaE B TOMY,
WO No 3aKiHYeHHI TepMiHY CnyXo6u cyaHa cyma amopTu3auii Yepes
iH(NALilo abo BHACNIfOK HayKOBO-TEXHIYHOIMO MPOrpecy MoXxe
BUABUTUCA HEAOCTATHLOK A8 NpuAGaHHA HOBOro aHaloriyHoro
cyfHa. TakuM YMHOM, AUMali3-4apTep MOXHA PO3rnsjati SK LOrosip
(hpaxTyBaHHA, A€ €NeMEHTN OpPEeHAM MOBHICTIO BUTICHUIN €NeMEHTY
[lOroBOpY nepeBeseHHs [27, ¢. 79].

PpaxTyBa/IbHUK BifnoBigae nepes CyfHOBNACHMKOM 3a 36UTKM,
3aBAaHi pATYBaHHAM, MOLKOLKEHHSAM abo 3arnbensno cyaHa, nuie 3a
HafBHOCTI BWHW, fSiKa MOBMHHA O6yTW [0BeAeHAa B KOXHOMY
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KOHKPETHOMY BuNagkKy. BWHHI gii 4n  6e3[isanbHICTL  eKinaxy
po3rnsgalnTbes AK BUHA CaMoro (ppaxTyBasibHUKA | TATHYThL 3a 06010
oro BignoBifasbHICTb. Y TakOMy YapTepi CTpaxoBa BUMHaropogy 3a
pATYBaHHA Ha Mopi 6e3p034iNbHO HaNeXWTb (hpaxTyBafbHUKY [28,
c. 109].

YacTo B TOproBe/ibHOMY  MOpPEnnaBCTBi  AuMali3-yapTep
no3HavaeTbCa AK 6epboyT-yapTep. 3HaK PIBHOCTI MK LMK gBOMaA
BUAAMM 4apTepiB NpoBOAATb | [AesKi npaBO3HaBLUi, Hanpukniag,
B.M. I'yuynsk, Bif3Hayae, WO (DaKTUYHO MOHATTA € PiBHO3HAYHUM
NoHATTIO 6epboyT-yapTep [29, c¢. 3]. TakMM YMHOM KaTeropii
«auMaii3-yapTep» Ta «bepboyT-yapTep» 4acTO BXMUBAKOTbCA fIK
CMHOHIMM, WO HEe € LiNKOM BipHUM, afke AuMMaiA3-yapTep, Kpim
3BMYHOTO MOHATTA 0Oepboy-yapTepa OXOMKE I Taki AOroBipHi
BifIHOCMHW, KOMN Pa3oM i3 CyAHOM HafJaeTbCs M eKinax (abo #oro
yacTuHa) [26]. BepboyT- Ta gumaiiz-yapTep, MOXKHa BigHeCcTW [0
pisHMXx porosopis opeHan [30, c. 19]. BigMIHHOCTI MiX HMMM
HE3HAYHI: AKLWO B MEpLIOMY BUMAAKY CYAHOBMACHUK He MpuiiMae
B3arani >KOAHOI y4yaCTi B KOMMEKTyBaHHI €eKinaxa CydHa, TO i
JAPYromy - eKinax, sKuid paHiwe 6yB Ha CNy6i B CyAHOBMAaCHUKa,
NepPeXOAnTb Y BCIX BIAHOLIEHHSX Ha CNyXy A0 (hpaxTyBanbHMKa [31,
c. 112].

dpaxTyBanbHMK CyfHa 3a 6epboyT- abo AMmaliz-4yapTepoM, TO6TO
(hakKTUUYHO OpeHfap CyAHa 3 TOYKM 30py MPakTUYHWX Linei
pO3rnsfgacTbca  SIK CYAHOBMACHUK | CamOCTIMHO BIigMNOBigae 3a
yKNaeHMUN 4orosopamm rnepeseseHHs [26].

Cnig 3a3HaunTK Npo Te, WO B 3aranbHOMY npaBsi {coTTon law)
CLUA yapTepu po3gineHi Ha iBi OCHOBHI KaTeropii: gumaii3-yapTepu i
He-AMMmaliz-yapTepu (cnpaBa Rcmdy P. Forrester v. Océan Marine
Indem. Co., Arco OU & Gas Co. [1993] [32]). «To demise» B
aHrNiNCbKIA MOBI 03HaYae «3faBaTi B opeHAy». OTxe, nepLly rpyny
CK/lafjatoTh YapTepu, fKi € [OrOBOpaMM OpPeHAN, APYTY - YapTepw, Lo
MatoTb NPaBoBY Npupoay HagaHHs nocnyr [30, c. 112].

Omxke, 3a [MMaii3-yapTepoM CYAHOBMACHWK MNepefae CyaHo
(hpaxTyBaNbHNKY Ha 06YMOB/IEHUIA CTPOK Pa3oM i3 KOMaH/OH, UYNieHn
AKOI CTaloTb MOro cnyooBusMU; (PpaxTyBanbHUK Gepe Ha cebe BCi
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BUAATKM MO  CyAHY, BK/IKOYalouM  3apriaTHO  ekinaxy, Ta
pO3paxoBYeTLCA 3 CYAHOBMACHUKOM LLOMICAYHO. Lle BU3HaueHHs 6yno
HajaHe HaMW Ha nigcTaBi NPOBEAEHOro AOCNILXeHHS KaTeropil
«AnMain3-yapTep», NPOTe BpaxyBaTW OCOGAMBOCTI BCiX MNPaBOBUX
CUCTEM LLOAO /Or0 BMU3HAUYEHHS He MPEeACTaBASETLCS MOX/MBUM, LLO
CTaBMTb Ha NOPSAAO0K AEHHWI BUPOONEHHS YHIiKOBAHOrO BU3HAYEHHS
LIbOr0 NOHATTS.

TyT gopeyHum Oyae 3ragaTu poboTy PepakuiiiHOro komiTterta
TpeTboi KoHepeHuii OOH 3 MOpcbKOro npasa LWWOAO0 BU3HAYEHHS
Hacnigkis 6aratomoBHMX TekcTiB KoHBeHLiT OOH 3 MopcbKoro npaea
1982 p., onucaHy J1.4.M. HenbcoHoMm, uneHom ogica OOH 3
Mopcbkoro npasa [33]. BiH, 30Kpema, 3a3Hayae, L0 HACNifKOM
6araToOMOBHOI npoueaypy cTana BefiMka KifbKiCTb CKNafHoI Ta
06'eMHOT AOKYyMeHTaUil, WO Mana BifHOLIEHHS Maike A0 KOXHOI
crarTi yrogn [33, c¢. 173], KOMIiTeT 3BepHYB 0COONMBY yBary Ha
rapMoHi3aLito CMiB Ta BMpa3iB TEKCTA K €AMHOrO LiOro, B KOXHIlA 3
opuriHanbHMX MoB [33, c¢. 175], WO [403BONMNO MPUIAHAT A06pe
norogkeHnii Tekct KoHeeHuii OOH 3 MOpCbKOro npaea, fKy Y
NepLUnii AeHb BIAKPUTTA A0 NignucaHHa nigTpumMany 119 neneradiii
[34, c. 13].

Cnig maTy Ha yBasi, WO, Ha Xanb, JOCI BUKOPUCTaHHA TakKuX
NpaBOBUX MexXaHi3MiB, K MOPCbKa iNoTeKa, He 0TpMMana HaleXHoro
PO3BUTKY B Hawiii aepxaBi. LibOMy 3Ha4yHOK MipOHO CRpUsE
HEPO3BMHEHICTb MPaBOBOrO Pery/toBaHHA BULLEHA3BAHUX IHCTUTYTIB
Ta, 30Kpema, BIACYTHICTb HOpMaTMBHOI 6asu, WO MOKINKaHa
3abe3neyyBaTy  peanisauiiiHi  MexaHi3amMu, WO  [J03BONANTH
Kpeautopam,  iHO3eMHMM  6aHKaM, HabyTW  BMEBHEHOCTI Y
3a6e3mneyeHHi MOBEPHEHHA TXHIX KpeguTiB [2, ¢. 63]. HeobxigHo npu
LbOMY 3a3HaunMTW, Wo, fK BBaxae O.l. XapuTOHOBa, e(eKTUBHE
(DYHKLIOHYBaHHS MOPCbKOr0 TPaHCMOPTY € HeobXigHOK YMOBOIO
CTaHOB/IEHHSI YKpalHW SiK MOPCbKOI fgep>kaBu. HeogMiHHUM KPOKOM
Ha LbOMY LUNAXY € BignoBigHe 3akoHofaBuye 3abe3rneyeHHs [35, c. 44].
OTxe, BOOCKOHaNEeHHS 3aKOHOJABCTBA NPO MOPCLbKI 3acTaBu Ta
iNOTEKY MOPCbKMX CyAeH - LUe OAMH 3 Halibinbll NpPiopUTETHMX
HanpamiB BAOCKOHa/IEHHS YKPAiHCbKOr0 3aKOHO4AaBCTBa.
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TakyuM 4YMHOM, PO3rNAHYTI NpPo6neMu, NOB'A3aHi i3 PisHUMU
3MICTOBHUM HaBaHTaKEHHAM MPaBOBUX KaTeropiii, HefOCKOHaIMM
nepeknagoM MiXXKHapoAHWUX yrog, A0 AKMX MpueaHanaca YkpaiHa, a
TakoX BIACYTHICTb B HalUiOHa/lbHOMY 3aKOHOAABCTBI BW3HaYeHb
MOHATb, AKUMU OMEPYTb MDKHAPOAHI Yrogu, BUMaratoTb HerainHoro
BUPILLEHHS. 3acTOCYyBaHHA 4NS BUPILLEHHA KOHMNIKTWM KBanidikayii
MOHATb, BWMKOPUCTAHWX NpU NO6YJOBI HOPM MIXHapPOLHUX Yrof
KNacUYyHUX MeTodiB iAoro nogonaHHs - lex fori, lex causae a6o
MeToZy aBTOHOMHOT KBaniikauii - He «3HIMae» 3a3HayYeHuX
npobnem. €4UHUM LUASXOM iX BUPILLIEHHS, Ha Hal Mornasg, MoxXe
CTaTUW TepMEeHeBTMYHWIA nigxif [0 HEBIOMUX  HaLiOHaIbHUM
MpaBOBMM  CUCTEMaM KaTeropii Ta MNOHATb 3 HaCTYMHUM
BUPOGMEHHAM, Ha MigcTaBi MpoOBeAEHWX AOCNILKEHb, E€AUHMX
BU3HayYeHb Ta IXHE Y3rOMKEHHA Ha MiXKHApOAHUX KOH(epeHUisax abo
MDKHapoOAHMMM  opraHisauiamu. be3 Takoi  npakTukm  6yge
HEMOX/IMBUM BUPILLIEHHS NPo6aeM, NOB’A3aHMX i3 Pi3HUM 3MICTOM Ta
PO3YMIHHAM BXWTUX B MDKHapOAHWX Yrogax 3 TOProBe/bHOro
MOpenaBCTBa NPaBOBUX MOHATb Ta KaTeropii.

KOpnanyHuii repMeHeBTUYHMIA aHani3 Hopm KoHBeHUii 1993 p.
CBiAUMTb, LLO Ha CbOrofdHi B YKpaiHi Ha 3aKOHO4ABYOMY pPiBHi He
BMPOG/IEHO BW3HAYEHHS MOHATTS «MOpCbKa iMoTeka», «MOPCbKa
3aCTaBa», «AMMain3-yapTep», SKi  BUKOPWCTaHi  3a3Ha4eHOH0
KOHBeHLUiet0. [MpoTe 3acTOCyBaHHA LbOro MeTogy [AOCNiAXEeHHS
MpaBOBMX MOHATHL Ta KaTeropiii fJO3BOUB MPUATK L0 BUCHOBKY NpO
Te, L0 «MOpPCbKa iNnoTeKa» - Lie 3acTaBa CyfHa AK HepyXOMOro maiHa
(MopcbKOro  cyfHa), WO €  XapakTepHUM  A4nid  CUCTeMu
KOHTMHEHTaNbHOIO npaBa. BoHa He 3aCTOCOBYETLCH [0 PYXOMUX
peueit; «Mopcbka 3acTaBa» - Lie 3aCTaBa CyAHa SIK PyXOMOro MaiHa
(MOpPCbKOro cyfHa), WO € XapaKTepHUM [ANs CUCTEMW aHrno-
CaKCOHCLKOro npa.a; «AvMmali3-yapTep» - Le BUJ LOrOBOpY YapTepy
(bpaxTyBaHHS), 3a  SIKUM CYQHOBNAaCHWUK  Mepefae  CyaHo
(hpaxTyBaIbHUKY Ha 06YMOBNEHWIA TEPMIH Pa3oM i3 KOMaHAOH), YEHN
AKOI CTaloTb MOro Cy>K60BUAMUN; PpaxTyBaibHUK NpuiiMae Ha cebe
BCi BMTpaTM MO CyfHy, BK/KOYalOuM 3apobiTHY nnaty ekinaxy, i
po3NNayvyeThCs i3 CYAHOBMACHUKOM LLOMIcALS. DpaxTyBa/ibHUK Hece
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TaKOX BUTpaTW 3 MOCTa4YaHHS Ta PEMOHTY cyaHa. Ha BigmiHy Bif
TaliM-yapTepy, A€ NpaBO0 Ha PATYBalbHY BUHArOpPOAY HaEXUTb
CY[HOB/ACHWKY i (paxTiBHWKY B PIBHUX JONSX, NPU AUMaiA3-yapTepi
- Ue NpaBO HaNeXWTb TifbKN (paxTiBHUKY. OTXe, Yy BMNagKy
3acTocyBaHHS B YKpaiHi Hopm KoHBeHLiT 1993 p. MOXNUBWIA NuLle 3a
YMOB  3aCTOCYBaHHA  METOLY OPUAUYHOT  repMeHeBTUKU [0
BM3HAYEHHS BUKOPWCTOBYBAHUX HEH MNPaBOBUX MOHATb, O HE €
BiJOMMMM YKpaTHCbKIli NpaBoBili CUCTEMI.
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BU3HAYUHI PILLEHHA MIDKHAPOAHOIO
Cyf[ly OOHY C®EPI MOPCbKOI'O
NMPABA

OKPEMI AYMKW CYAAIB WOAO0 PILLEHHA
MIDXHAPOAHOIO cyay OOH
Y AHITINCbKO-HOPBE3bKOMY
CMOPI MPO TEPNTOPIA/IbHI BO4N
(Fisheries Case (United Kingdom v. Norway).
Judgement ofDecember 18,1951)1

SEPARATE OPINION OF JUDGEHSUMO

I agree with the finding of the Court that the method of straight
lines used in the Norwegian Royal Decree of July 12th, 1935, for the
delimitation of the fisheries zone, is not contrary to international law.
But I regret that | am unable to share the view ofthe Court that all the
straight base-lines fixed by that Decree are in conformity with the
principles of international law.

It is necessary to emphasize the fact that Norway’s method of
delimiting the belt of her northern territorial sea by drawing straight
lines between point and point, island and island, constitutes a
deviation from what | believe to be a general rule of international law,
namely, that, apart from cases of bays and islands, the belt of
territorial sea should be measured, in principle, from the line of the
coast at low tide. International law permits, in certain circumstances,
deviations from this general rule. Where the deviations are justifiable,
they must be recognized by other States. Norway is justified in using
the method of straight lines because of her special geographical
conditions and her consistent past practice which is acquiesced in by

MpogosxeHHA. MoyvaTtok ans.: LEX TORTUS. 2016. Nel1. C. 181- 248.
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the international community as a whole. But for such physical and
historical facts, the method employed by Norway in her Decree of
1935 would have to be considered to be contrary to international law.
In examining, therefore, the question of the validity or non-validity of
the base-lines actually drawn by Norway, it must be borne in mind
that it is not so much the direct application of the general rule as the
degree of deviation from the general rule that is to be considered. The
question in each case is: how far the line deviates from the
configuration of the coast and whether such deviation, under the
system which the Court has correctly found Norway to have
established, should be recognized as being necessary and reasonable.

The examination of each base-line cannot thus be undertaken in
total disregard of the coast line. In whatever way the belt of territorial
sea may be determined, it always remains true that the territorial sea
owes its existence to land and cannot be completely detached from it.
Norway herself recognizes that the base-lines must be drawn in a
reasonable manner and must conform to the general direction of the
coast.

The expression “to conform to the general direction of the coast”,
being one of Norway’s own adoption and constituting one of the
elements of a system established by herself, should not be given a too
liberal interpretation, so liberal that the coast line is almost completely
ignored. It cannot be interpreted to mean that Norway is at liberty to
draw straight lines in any way she pleases provided they do not
amount to a deliberate distortion of the general outline of the coast
when viewed as a whole. It must be interpreted in the light of the local
conditions in each sector with the aid of a relatively large scale chart.
If the words "to conform to the general direction of the coast” have
any meaning in law at all, they must mean that the base-lines, straight
as they are, should follow the configuration of the coast as far as
possible and should not unnecessarily and unreasonably traverse great
expanses of water, taking no account of land or islands situated within
them.
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Having examined the different sectors of the territorial sea as
delimited by the Decree of 1935, | find two obvious cases in which
the base-line cannot be considered to have been justifiably drawn.

I refer to the base-line between points 11 and 12, which traverses
Svserholthavet, and the base-line between points 20 and 21, which
runs across Lopphavet.

In the former case, the base-line, being 39 miles long, encloses a
large area ofthe sea as Norwegian internal waters. The question to be
determined here is whether the line is to be considered as the closing
line of a bay or whether it is simply a line joining one base-point to
another. If it is the former, it will be necessary to determine whether
the area in question constitutes a bay in international law. In my
opinion, the area is a combination of bays, large and small, eight in
all, but not a bay in itself. It is not a bay in itself simply because it
does not have the shape of a bay. To treat a number of adjacent bays as
an entity, thereby completely ignoring their respective closing lines,
would result in the creation of an artificial and fictitious bay, which
does not fulfill the requirements of a bay, either in the physical or in
the legal sense. There is no rule of international law which permits the
creation of such kind of bay.

It has been argued by the Agent of the Norwegian Government
that the fact that the Svserholt peninsula protrudes into the waters in
question to form the two fjords of Lakseljord and Porsangerfjord
cannot deprive these waters of the character of a bay. But
geographically and legally, it is precisely the existence of this
peninsula that makes the two fjords separate and distinct bays, and it
is this fact, coupled with the protrusion of smaller peninsulas on either
side of the two fjords, that gives to this part of the coast (the section
between points 11 and 12), not the character of a bay, but merely the
character of a curvature, a large concavity formed by the closing lines
of several independent bays. Nature having created a number of bays,
neighbouring but distinct from one another, the littoral State cannot.,
by the exercise of its sovereignty, turn them into one bay by drawing a
long line between two most extreme points.
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If the base-line over Svaerholthavet is not the closing line of a
bay, it must be just one of the straight lines joining one base- point to
another. In that case, | fail to see how that line can be considered to
conform to the general direction of the coast. In order to follow the
general configuration of the coast, it should take into account at least
some ofthe points which serve as the starting or terminal points of the
closing lines of the bays now enclosed by the long line in question. To
leave out all the points on land which interpose between the two
extreme points Nos. n and 12 and to enclose the whole concavity by
drawing one excessively long line is tantamount to using the straight
line method to extend seaward the four-mile breadth of the territorial
sea. The application of the method in this manner cannot, in my view,
be considered as reasonable.

In the case of Lopphavet, the line connecting points 20 and 21,
being 44 miles in length, affects an area of water of several hundred
square miles. Norway does not claim this expanse of water to be a
bay, and, indeed, by no stretch of the imagination could it be
considered as a bay. Since Lopphavet is not a bay, there does not exist
any legal reason for the base-line to skip over two important islands,
Loppa and Fugloy, each of which forms a unit of the “skjaeigaard”. In
ignoring these islands, the base-line makes an obviously excessive
deviation from the general direction of the coast. For this reason, it
cannot be regarded as being justifiable.

The Agent of the Norwegian Government remarked during the
oral proceedings that the basin of Lopphavet led to the Indreleia which
should be considered as Norwegian internal waters. | do not think that
the Indreleia has anything to do with the region in question. For the
Indreleia, according to the. charts furnished by the Norwegian
Government, goes through the Kaagsund between the islands of
Amoy and Kaagen and proceeds northward and northeastward
between the islands of Loppa and Loppakalven on the one hand and
the mainland on the other, finally bending into the Soroysund. It does
not at all cut through Lopphavet outside the islands of Amoy, Loppa
and Soroy. Consequently, it does not overlap any portion of the
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immense area in this sector enclosed by the long base-line as
Norwegian internal waters.

I have so far examined the question ofthe validity or otherwise of
the two base-lines, the one affecting Svaerholthavet, the other
Lopphavet, exclusively from the aspect of their conformity or non-
conformity with the general direction of the coast. It remains to
consider whether Norway may base her claim in respect of the two
regions on historical grounds. In my opinion, notwithstanding all the
documents she has produced, she has not succeeded in establishing
any historic title to the waters in question.

In support of her historic title, Norway has relied on habitual
fishing by the local people and prohibition of fishing by foreigners. As
far as the fishing activities of the coastal inhabitants are concerned, |
need only point out that individuals, by undertaking enterprises on
their own initiative, for their own benefit and without any delegation
of authority by their Government, cannot confer sovereignty on the
State, and this despite the passage of time and the absence of
molestation by the people of other countries. As for prohibition by the
Norwegian Government of fishing by foreigners, it is undoubtedly a
kind of State action which militates in favor of Norway's claim of
prescription. But the Rescripts on which she has relied contain one
fatal defect: the lack of precision. For they fail to show any precise
and well-defined areas of water, in which prohibition was intended to
apply and was actually enforced. And precision is vital to any
prescriptive claim to areas of water which might otherwise be high
seas.

With regard to the licenses for fishing granted on three occasions
by the King of Denmark and Norway to Erich Lorch, Lieutenant-
Commander in the Dano-Norwegian Navy towards the close of the
17th century, I do not think that this is sufficient to confer historic title
on Norway to Lopphavet. In the first place, the granting by the
Danish-Norwegian Sovereign to one of his own subjects of what was
at the time believed to be a special privilege can hardly be considered
as conclusive evidence of the acquisition of historic title to Lopphavet
vis-a-vis all foreign Stares. In the second place, the concessions were
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limited to waters near certain rocks and did not cover the whole area
of Lopphavet. Lastly, there is no evidence to show' that the
concessions w'ere exploited to the exclusion of participation by all
foreigners for a period sufficiently long to enable the Norwegian
Government to derive prescriptive rights to Lopphavet.

My conclusion is therefore that neither by the test of conformity
with the general direction of tire coast, nor on historical grounds, can
the two base-lines drawn across Svaerholthavet and Lopphavet,
respectively, be considered as being justifiable under the principles of
international law.

(Signed) Hsu Mo
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DISSENTING OPINION OF SIRARNOLD McNAIR

In this ease the Court has to decide whether certain areas of water
off the coast of Norway are high seas or Norwegian waters, either
territorial or internal. If they are high seas, then foreign fishermen are
authorized to fish there. If they are Norwegian waters, then foreign
fishermen have no right to fish there except with the permission of
Norway. | have every sympathy with the small inshore fisherman who
feels that his livelihood is being threatened by more powerfully
equipped competitors, especially when those competitors are
foreigners ; but the issues raised in this case concern the line dividing
Norwegian waters from the high seas, and those are issues which can
only be decided on a basis of law.

The preamble and the executive parts of the Decree of 1935 are
as follows:

“On the basis of well-established national titles of right; by
reason of the geographical conditions prevailing on the Norwegian
coasts; in safeguard of the vital interests of the inhabitants of the
northernmost parts of the country; and in accordance with the Royal
Decrees ofthe 22nd February, 1812, and 16th October, 1869, the 5th
January, 1881, and the 9th September, 1889, are hereby established
lines of delimitation towards the high sea of the Norwegian fisheries
zone as regards that part of Norway which is situated northward of
66° 28,8’ North latitude.

These lines of delimitation shall run parallel with straight base-
lines drawn between fixed points on the mainland, on islands or rocks,
starting from the final point of the boundary line of the Realm in the
easternmost part of Varangcrfjorden and going as far as Trasna in the
County of Nordland.

The fixed points between which the base-lines shall be drawn are
indicated in detail in a schedule annexed to this Decree.”

[Schedule]

Mr. Amtzen, the Norwegian Agent and Counsel, told the Court

(October 5th) that:
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"The Decree of 1935 is founded on the following principles: the
Norwegian territorial zone is four sea-miles in breadth. It is measured
from straight lines which conform to the general direction of the coast
and are drawn between the outermost islands, islets and reefs in such a
way as never to lose sight ofthe land.”

Although the Decree of 1935 does not use the expression
"territorial sea” or “waters” or “zone”, it cannot be denied that the
present dispute relates to the Norwegian territorial sea. The Judgment
ofthe Court is emphatic on this point. The same point emerges clearly
from the United Kingdom’s Application instituting the proceedings
and was insisted upon in the Norwegian written and oral argument on
numerous occasions. Thus, on October 9th, the Norwegian Counsel,
Professor Bourquin, said:

"What is the subject of the dispute ? It relates to the base-lines -
that is to say, to the lines from which the four miles ofthe Norwegian
territorial sea are to be reckoned....”

And again, in his oral reply he said on October 25th:

“What [Norway] claims - apart from her historic title - is that the
limits imposed by international law with regard to the delimitation of
her maritime territory have not been infringed by the 1935 Decree and
that this Decree can therefore be set up as againstthe United Kingdom
without any necessity for any special acquiescence on the part of the
United Kingdom.”

One thing this dispute clearly is not. It is not a question of the
right of a maritime State to declare the existence of a contiguous zone
beyond its territorial waters, in which zone it proposes to take
measures for the conservation of stocks of fish. An illustration of this
is to be found in President Truman’s “Proclamation with respect to
Coastal Fisheries in certain areas of the High Seas, dated September
28th, 1945” (American Journal of Intematiomal Law, Vol. 40, 1946,
Official Documents, p. 46); it will suffice to quote the following
statement:

“The character as high seas of the areas in which such
conservation zones are established and the right to their free and
unimpeded navigation are in no way thus affected.”
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That is not this case, for here the question is whether certain
disputed areas of sea water are parts of the high seas or parts of the
territorial or internal waters ofthe coastal State.

In the course of the proceedings in the case, the United Kingdom
has made certain admissions or concessions which can be summarized
as follows:

(@  that for the purposes of this case Norway is entitled to a
four-mile limit;

(b)  that the waters of the fjords and sunds (including the
Varangerfjord and Vestfjord) which fall within the conception of a
bay, are, subject to a minor point affecting the status of the Vestfjord
which | do not propose to discuss, Norwegian internal waters ; and

(c) that (as defined in the Conclusions of the United
Kingdom) the waters lying between the island fringe and the mainland
are Norwegian waters, either territorial or internal.

The Parties are also in conflict upon another minor point, namely,
the status of the waters in certain portions of Indreleia. about which |
do not propose to say anything.

I shall now summarize the relevant part of the law of territorial
waters as | understand it:

(@)  To every State whose land territory is at any place washed
by the sea, international law attaches a corresponding portion of
maritime territory consisting of what the law calls territorial waters
(and in some cases national waters in addition). International law does
not say to a State: "You are entitled to claim territorial waters if you
want them.” No maritime State can refuse them. International law
imposes upon a maritime State certain obligations and confers upon it
certain rights arising out of the sovereignty which it exercises over its
maritime territory. The possession of this territory is not optional, not
dependent upon the will ofthe State, but compulsory.

(b)  While the actual delimitation of the frontiers of territorial
waters lies within the competence of each State because each State
knows its own coast best, yet the principles followed in carrying out
this delimitation are within the domain of law and not within the
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discretion of each State. As the Supreme Court of the United States
said in 1946 in the United States v. State of California, 332 U.S. 19,
35:

"The three-mile rule is but a recognition of the necessity that a
government next to the sea must be able to protect itself from
dangers incidentto its location. It must have powers of dominion and
regulation in the interest of its revenues, its health, and the security of
its people from wars waged on or too near its coasts. And in so far as
the nation asserts its rights under international law, whatever of value
may be discovered in the seas next to its shores and within its
protective belt, will most naturally be appropriated for its use. But
whatever any nation does in the open sea, which detracts from its
common usefulness to nations, or which another nation may charge
detracts from it, is a question for consideration among nations as such,
and not their separate governmental units". (Cited and re-affirmed in
1950 in United States v. State of Texas, 339 U.S. 707, 718.)

(c)  The method of delimiting territorial waters is an objective
one and, while the coastal State is free to make minor adjustments in
its maritime frontier when required in the interests of clarity and its
practical object, it is not authorized by the law to manipulate its
maritime frontier in order to give effect to its economic and other
social interests. There is an overwhelming consensus of opinion
amongst maritime States to the effect that the base-line of territorial
waters, whatever their extent may be, is a line which follows the
coast-line along low-water mark and not a series of imaginary lines
drawn by the coastal State for the purpose of giving effect, even
within reasonable limits, to its economic and other social interests and
to other subjective factors.

In 1894 Bonfils (Droit international public, § 491) described la
merjuridictionnelle ou littorale, as: “labande de I’ocean qui entoure et
enceint les cotes du territoire continental ou insulaire et sur laquelle
I’Etat peut, du rivage que baignent les eaux de cette mer, faire
respecter sa puissance”.

(d)  The calculation of the extent of territorial waters from the
land is the normal and natural thing to do; its calculation from a line
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drawn on the water is abnormal and requires justification, for instance,
by showing that the line drawn on the water is drawn from the
terminal line of internal waters in a closed bay or an historic bay or a
river mouth, which will be dealt with later. One must not lose sight of
the practical operation of the limit of territorial waters. It is true that
they exist for the benefit of the coastal State and not for that of the
foreign mariner approaching them. Nevertheless, if he is to respect
them, it is important that their limit should be drawn in such a way
that, once he knows how many miles the coastal State claims, he
should - whether he is a fisherman or the commander of a belligerent
vessel in time of war - be able to keep out of them by following
ordinary maritime practice in taking cross-bearings from points on the
coast, whenever it is visible, or in some other way. This practical
aspect of the matter is confirmed by the practice of Prize Courts in
seeking to ascertain whether a prize has been captured within neutral
territorial waters or on the high seas ; see, for instance, The Anne
(1818) Prize Cases in the United States Supreme Court, page 1012;
The Heina (1915), Fauchille, Jurisprudence frangaise en matiere de
prises, |, page 119; Il, page 409, a Norwegian ship captured by a
French cruiser in 1914 at a point four miles and five-sixths from an
island forming part of the Danish Antilles; and by decisions upon
illegal fishing within territorial waters, e.g. Ship May v. The King,
Canada Law Reports, Supreme Court, 1931, page 374, or upon other
illegal entry into territorial waters, The Ship “Queen City” v. The
King, ibid., page 387.

Reference should also be made to the statement in the Report on
Territorial Waters approved by the League Codification Committee in
1927 for transmission to governments for their comments, particularly
page 37 of League document C.196.M.70.1927.V., where, after
referring to what it calls the seaward limit of the territorial sea, the
Report continues :

“Mention should also be made of the line which limits the rights
of dominion of the riparian State on the landward side. This question
is much simpler. The general practice of the States, all projects of
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codification and the prevailing doctrine agree in considering that this
line should be low-water mark along the whole ofthe coast”.

(e In 1928 and 1929 replies were sent by a number of
governments to the questions put to them by the Committee of Five
which made the final preparations for the Hague Codification
Conference of 1930 (League of Nations, C.74.M.39.1929.V., pp. 35 et
sqq).

As | understand these replies - the language is not always
absolutely plain - seventeen governments declared themselves in
favour of the view that the base-line of territorial waters is a line
which follows the coast-line along low-water mark and against the
view that the base-line consists of a series of lines connecting the
outermost points of the mainland and islands. The following
Governments took the latter view: Norway, Sweden, Poland, Soviet
Russia and, probably, Latvia. (In this respect my analysis corresponds
closely to that of paragraph 298 ofthe Counter-Memorial.)

It may be added that Poland had recovered sovereignty over her
maritime territory only eleven years before, after an interval of more
than a century, and that Latvia became a State only in 1918. All the
States parties to the North Sea Fisheries Convention of 1882,
Belgium, Denmark, France, Germany, Great Britain and the
Netherlands, as | understand their replies, accepted the rule of low-
water mark following the line of the coast; so also did the United
States of America. Governments are not prone to understate their
claims.

® It is also instructive to notice the Danish reply because
Denmark was, with Norway, the joint author of the Royal Decree of
1812, on which the Norwegian Decree of 1935 purports to be based,
and Denmark told the League of Nations Committee that the Decree
of 1812 was still in force in Denmark. The Danish reply states that:

“Paragraph 2 of Article 3 of the regulations introduced by Royal
Decree of January 19th, 1927, concerning the admission of war-
vessels belonging to foreign Powers to Danish ports and territorial
waters in time of peace, contains the following clause:
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‘Danish internal waters comprise, in addition to the ports,
entrances of ports, roadsteads, bays and firths, the waters situated
between, and on the shoreward side of, islands, islets and reefs, which
are not permanently submerged’.

(Quotation from Decree of 1927 ends.)

“Along the coast the low-water mark is taken as a base in
determining the breadth of the territorial waters. The distance between
the coast and the islands is not taken into account, so long as it is less
than double the width ofthe territorial zone”.

(9) But although this rule of the limit following the coast line
along low-water mark applies both to straight coasts and to curved
and indented coasts, an exception exists in the case of those
indentations which possess such a configuration, both as to their depth
and as to the width between their headlands, as to constitute
landlocked waters, by whatever name they may be called. It is usual
and convenient to call them “bays”, but what really matters is not their
label but their shape.

A recent recognition of the legal conception of bays is to be
found in the reply of the United States of America given in 1949 or
1950 to the International Law Commission, published by the United
Nations in Document A/CN.4/19, page 104, of 23rd March, i960:

“The United States has from the outset taken the position that its
territorial waters extend one marine league, or three geographical
miles (nearly 3'A English miles) from the shore, with the exception of
waters or bays that are so landlocked as to be unquestionably within
the jurisdiction ofthe adjacent State”.

(Then follow a large number of references illustrating this
statement.)

There are two kinds of bay in which the maritime belt is
measured from a closing line drawn across it between its headlands,
that is to say, at the point where it ceases to have the configuration of a
bay. The first category consists of bays whose headlands are so close
that they can really be described as landlocked. According to the strict
letter and logic of the law, a closing line should connect headlands
whenever the distance between them is no more than double the
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agreed or admitted width ofterritorial waters, whatever that may be in
the particular case. In practice, a somewhat longer distance between
headlands has often been recognized as justifying the closing of a bay.
There are a number of treaties that have adopted ten miles, in
particular the Anglo-French Convention of 1839, and the North Sea
Fisheries Convention of 1882, which was signed and ratified by
Germany, Belgium, Denmark, France, Great Britain and the
Netherlands. It cannot yet be said that a closing line often miles forms
part of a rule of customary law, though probably no reasonable
objection could be taken to that figure. At any rate Norway is not
bound by such a rule. But the fact that there is no agreement upon the
figure does not mean that no rule at all exists as to the closing line of
curvatures possessing the character of a bay, and that a State can do
what it likes with its bays; for the primary rule governing territorial
waters is that they form a belt or bande de mer following the line of
the coast throughout its extent, and if any State alleges that this belt
ought not to come inside a particular bay and follow its configuration,
then it is the duty of that State to show why that bay forms an
exception to this general rule.

The other category of bay whose headlands may be joined for the
purpose of fencing off the waters on the landward side as internal
waters is the historic bay, and to constitute an historic bay it does not
suffice merely to claim a bay as such, though such claims are not
uncommon. Evidence is required of a long and consistent assertion of
dominion over the bay and of the right to exclude foreign vessels
except on permission. The matter was considered by the British Privy
Council in the case of Conception Bay in Newfoundland in Direct
United States Cable Company v. Anglo-American Telegraph
Company (1877) 2 Appeal Cases 394. The evidence relied upon in
that case as justifying the claim of an historic bay is worth noting.
There was a Convention of 1818 between the United States of
America and Great Britain which excluded American fishermen from
Conception Bay, followed by a British Act of Parliament of 1819,
imposing penalties upon “any person” who refused to depart from the
bay when required by the British Governor. The Privy Council said:
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"It is true that the Convention would only bind the two nations
who were parties to it, and consequently that, though a strong
assertion of ownership on the part of Great Britain, acquiesced in by
so powerful a State as the United States, the Convention, though
weighty, is not decisive. But the Act already referred to .. goes
further” ...

"No stronger assertion of exclusive dominion over these bays
could well be framed.” [This Act] “is an unequivocal assertion of the
British legislature of exclusive dominion over this bay as part of the
British territory. And as this assertion of dominion has not ‘been
questioned by any nation from 1819 down to 1872, when a fresh
Convention was made, this would be very strong in the tribunals of
any nation to show that this bay is by prescription part ofthe exclusive
territory of Great Britain ...”

Claims to fence off and appropriate areas of the high seas by
joining up headlands have been made from time to time, but usually in
the case of particular pieces of water and not on the thoroughgoing
scale of the Decree of 1935. There is a considerable body of legal
authority condemning this practice. This theory - to the effect that the
coastal State is at liberty to draw a line connecting headlands on its
coast and to claim the waters on the landward side of that line as its
own waters - has sometimes been referred to as the "headland theory”
or "latheorie” or "la doctrine des caps”.

There are two decisions by an umpire called Bates in arbitrations
between the United States of America and the United Kingdom in
1853 or 1854 (Moore’s International Arbitrations, Vol. 4, pp. 4342-5):
the Washington, seized while fishing within a line connecting the
headlands ofthe Bay of Fundy, which is 65 to 75 miles wide and 130
to 140 miles long and "has several bays on its coasts”, and the Argus,
seized while fishing 28 miles from the nearest land and within a line
connecting two headlands on the north-east side of the island of Cape
Breton; | do not know the distance between them. In both cases, the
seizures were condemned and compensation was awarded to the
owners ofthe vessels. In the Washington the umpire said:
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“It was urged on behalf ofthe British Government that by coasts,
bays, etc., is understood an imaginary line, drawn along the coast from
headland to headland, and that the jurisdiction of Her Majesty extends
three marine miles outside ofthis line; thus closing all the bays on the
coast or shore, and that great body of water called the Bay of Fundy
against Americans and others, making the latter a British bay. This
doctrine of headlands is new, and has received a proper limit in the
Convention between France and Great Britain of August 2nd, 1839, in
which ‘it is agreed that the distance ofthree miles fixed as the limit for
the exclusive right of fishery upon the coasts of the two countries
shall, with respect to bays the mouths of which do not exceed ten
miles in width, be measured from a straight line drawn from headland
to headland”.

Then, in 1881, Mr. Evarts, American Secretary of State, sent a
despatch to the American representative in Spain which contained the
following passage (Moore’s Digest of International Law, i, p. 719):

“Whether the line A’hich bounds seaward the three-mile zone
follows the indentations of the coast or extends from headland to
headland is the question next to be discussed.

The headland theory, as it is called, has been uniformly rejected
by our Government, as will be seen from the opinions of the
Secretaries above referred to.

The following additional authorities may be cited on this point:

In the opinion ofthe umpire ofthe London Commission of 1853 |
think he refers to the Washington or the Argus], it was held that; “It
can not be asserted as a general rule, that nations have an exclusive
right of fishery over all adjacent waters to a distance of three marine
miles beyond an imaginary line drawn from headland to headland”.

He concluded:

“We may therefore regard it as settled that, so far as concerns the
eastern coast of North America, the position of this Department has
uniformly been that the sovereignty of the shore does not, so far as
territorial authority is concerned, extend beyond three miles from low-
water mark, and that the seaward boundary of this zone of territorial
waters follows the coast of the mainland, extending where there are



LEX PORTUS Ne 2'2016 205

islands so as to place round such islands the same belt. This
necessarily excludes the position that the seaward boundary is to be
drawn from headland to headland, and makes it follow closely, at a
distance of three miles, the boundary of the shore of the continent or
of adjacent islands belonging to the continental sovereign”.

And “la théorie des caps” is condemned by Fauchille, Droit
international public, para. 493 (6), in the words: “Elle ne saurait
juridiquement prévaloir: elle est une atteinte manifeste a la liberté des
mers.”

*

I shall now examine the Decree of 1935 and direct attention to
the results produced by the “straight base-lines” which it lays down. It
is difficult without the visual aid of large-scale charts to convey a
correct picture of the base-lines and the outer lines of delimitation
established by the Decree of 1935. The area affected begins at Traena
on the north-west coast not far from the entrance to Vestfjord and runs
round North Cape down to the frontier with Russia near Grense-
Jacobselv, the total length of the outer line being about 560 sea miles
without counting ljords and other indentations. There are 48 fixed
points - often arbitrarily selected - between which the base-lines are
drawn. Twelve of these base-points are located on the mainland or
islands, 36 of them on rocks or reefs. Some of the rocks are drying
rocks and some permanently above water. The length ofthe base-lines
and the corresponding outer lines varies greatly.

At some places, where there are two or more rocks at a turning
point, the length of the base-lines may be only a few cables. At other
places the length is very great, for instance,

between 5and 6 25 miles
«“ 7and 8 19

“ 8and 9 25

«“ 1 and 12 39

* 12 and 13 19

« 18 and 19 26/2

« 19 and 20 19,6

« 20 and 21 44
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“ 21 and 22 88
“ 25 and 26 19/2 “
“ 27 and 28 8 “

I have omitted the base-lines connecting base-points i and 2 and
base-points 45 and 46, which are respectively 30 and 40 miles,
because they are the closing lines of Varangerfjord and Vestfjord, and
these fjords, like the others, have been conceded by the United
Kingdom to be Norwegian waters, subject to a minor controversy as
to the precise position of the closing line of the latter. | have also
omitted mention ofall base-lines less than 18 miles.

The base-line connecting base-points 20 and 21 (44 miles) rests
for a brief moment upon Vesterfall in Gasan (21), a drying rock eight
miles from the nearest island, and then continues, with an almost
imperceptible bend, in the same direction for a further 18 miles to
base-point 22, a drying rock ; thus between base-points 20 and 22 we
get an almost completely straight line of 62 miles. Again, the base-line
which connects base-points 18 and 20, both abovewater rocks, runs
absolutely straight for 46.1 miles.

In order to illustrate the distance between many parts on the outer
lines and the land, | shall take two sectors which | find particularly
difficult to reconcile with the ordinary conception of the maritime belt
- namely, that comprised by base-points 11 and

12 (39 miles apart), an area sometimes called Sveerholthavet, and
that comprised by base-points 20 and 21 (44 miles apart), an area
sometimes called Lopphavet. In each case | propose to proceed along
the outer line and take, at intervals of 4 miles, measurements in miles
from the outer line to the nearest land on the mainland or on an island:

Svarholthavet: Measurements to mainland or islands from the
outer line, at intervals of 4 miles proceeding from base-point 11 to
base-point 12 are as follows:

4 miles at base-point 11, then 58, 8J, 11, 13, 12 (or 11 from a
lighthouse), 11 (or 9 from a lighthouse), 8, 6, and nearly 5;

Lopphavet: Measurements to mainland or islands from the outer
line, at intervals of 4 miles proceeding from 20 to 21, are as follows: 4
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miles at base-point 20, then 6, 814, 12, 16, 16, 18, 17, 1414,1214 (or 8
from base-point 21, a drying rock), 12 (or 5 from base-point 21).

Moreover, each of these two areas - Svasrholthavet and
Lopphavet - in no sense presents the configuration of a bay and
comprises a laige number of named and unnamed fjords and sunds
which have been admitted by the United Kingdom to be Norwegian
internal waters within their proper closing lines. In one part of
Lopphavet the outer line is distant more than 20 miles from the
closing line of a fjord. In the opinion of the Court (see p. 141)
Lopphavet "cannot be regarded as having the character of a bay”; and
I may refer to an additional circumstance which militates against the
opinion that the Whole ofthis large area is Norwegian waters : that is,
that according to the (British Admiralty) Norway Pilot, Part HI, page
607, the approach to the port of Hammerfest through Soroysundet,
which runs out of Lopphavet towards Hammerfest, "is the shortest
and, on the whole, the best entrance to Hammerfest from westward,
especially in bad weather”; see The lleganean (Moore, International
Avrbitrations, iv, pp. 4332-4341, "that it can not become the pathway
from one nation to another” - as one of the conditions for holding
Chesapeake Bay to be a closed historic bay). Another questionable
area is that comprised by the lines connecting base-points 24 and 26,
totalling 36 miles.

These three illustrations are among the extreme cases. A more
normal base-line is that which connects base-points 5 (a point on the
island of Reinoy) and 6 (Korsneset, a headland on the mainland); this
base-line - 25 miles in length - runs in front of Persfjord, Syltefjord
and Makkaufjord, all of which have been admitted by the United
Kingdom to be Norwegian internal waters, but the line pays no
attention to their closing lines; at no place, however, is the distance
between the outer line and the land or closing line of a fjord more than
about six miles.

| draw particular attention to the fact that many, if not most, ofthe
base-lines of the Decree of 1935 fence off many areas of water which
contain fjords or bays, and pay little, if any, attention to their closing
lines; in the case ofthe Washington, referred to above, the umpire, in
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rejecting the claim to treat the Bay of Fundy as a closed bay, twice
drew attention to the fact that it comprised other bays within itself: “it
has several bays on its coasts”, and again he refers to “the imaginary
line ... thus closing all the bays on the shore”.

The result of the lines drawn by the Decree is to produce a
collection of areas of water, of different shapes and sizes and different
lengths and widths, which are far from forming a belt or bande of
territorial waters as commonly understood. | find it difficult to
reconcile such a pattern of territorial waters with the almost universal
practice of defining territorial waters in terms of miles - be they three
or four or some other number. Why speak ofthree miles or four miles
if a State is at liberty to draw lines which produce a maritime belt that
is three or four miles wide at the base-points and hardly anywhere
else? Why speak of measuring territorial waters from low-water mark
when that occurs at base-points and hardly anywhere else? It is said
that this pattern is the inevitable consequence of the configuration of
the Norwegian coast, but | shall show*laterthat this is not so.

Norway has sought to justify the Decree of 1935 on a variety of
grounds, of which the principal are the following (A, B, C and D):

(A) That a State has a right to delimit its territorial waters in
the manner required to protect its economic and other social interests.
This is a novelty to me. It reveals one ofthe fundamental issues which
divide the Parties, namely, the difference between the subjective and
the objective views ofthe delimitation of territorial waters.

In my opinion the manipulation of the limits of territorial waters
for the purpose of protecting economic and other social interests has
no justification in law ; moreover, the approbation of such a practice
would have a dangerous tendency in that it would encourage States to
adopt a subjective appreciation of their rights instead of conforming to
a common international standard.

(B) That the pattern of territorial waters resulting from the
Decree of 1935 is required by the exceptional character of the
Norwegian coast.



LEX PORTUS Me 2 2016 209

Much has been said and written in presenting the Norwegian case
for the delimitation made by the Decree of 1935 of the special
character of the Norwegian coast, the poverty and barrenness of the
land in northern Norway and the vital importance of fishing to the
population, and so forth, and of the skerries and "skjsergaard”, which
runs round the south, west and north coasts and ends at North Cape
(Norwegian oral argument, nth October). This plea must be
considered in some detail from the point of view both of fact and of
law. Norway has no monopoly of indentations or even of skerries. A
glance at an atlas will shew that, although Norway has a very long and
heavily indented coast-line, there are many countries in the world
possessing areas of heavily indented coast-line. It is not necessary to
go beyond the British Common wealth. The coast of Canada is
heavily indented in almost every part. Nearly the whole of the west
coast of Scotland and much of the west coast of Northern Ireland is
heavily indented and bears much resemblance to the Norwegian coast.

Skerry is a word of Norwegian origin which abounds in Scotland,
both as "skerry” and as “sgeir” (the Gaelic form). The New Oxford
Dictionary and any atlas of Scotland afford many illustrations. From
this dictionary | extract two quotations: Scoresby, Journal of Whale
Fishery (1823), page 373: “The islands, or skerries, which .... skirtthe
forbidding coast on the western side ofthe Hebrides”; W. Mcllwraith,
Guide to Wigtownshire (1875) (in the south-west of Scotland), page
62: “The rocks stretch seaward in rugged ledges and skerries.” The
following passage occurs in the Encyclopedia Britannica (1947),
Volume 20, sub-title "Scotland”, page 141:

“The Western Highland coast is intersected throughout by long
narrow sea-lochs or fiords. The mainland slopes steeply into the sea
and is fronted by chains and groups of islands .... The Scottish sea-
lochs must be considered in connection with those of western Ireland
and Norway. The whole of this north-western coast line of Europe
bears witness to recent submergence”.

As was demonstrated to the Court by means of charts, in response
to a suggestion contained in paragraph 527 of the Counter-Memorial,
the north-west coast of Scotland is not only heavily indented but it
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possesses, in addition, a modest "island fringe”, the Outer Hebrides,
extending from the Butt of Lewis in a south-westerly direction to
Barra Head for a distance of nearly one hundred miles, the southern
tip being about thirty-five miles from the Skerryvore lighthouse. At
present the British line of territorial waters round this island fringe,
inside and outside of it, follows the line of the coast and the islands
throughout without difficulty and does not, except for the closing lines
of lochs not exceeding ten miles, involve straight base-lines joining
the outermost points of the islands. This is also true of the heavily
indented and mountainous mainland of the north-west coast of
Scotland lying inside of and opposite to the Outer Hebrides.

A further factor that must be borne in mind, in assessing the
relevance of the special character of the Norwegian coast, is that not
very much of that special character remains after the admissions
(referred to above) made by the United Kingdom during the course of
the oral proceedings. The main peculiarity that remains is the jagged
outer edge of the island fringe or "skjasrgaard”. In estimating the
effect of the "skjacrgaard” as a special factor, it must also be
remembered that, running north-west, it ends at North Cape, which is
near base-point 12.

Another special aspect of the Norwegian coast, which has been
stressed in the Norwegian argument, and is mentioned in the
Judgment of the Court, is its mountainous character; for instance,
Professor Bourquin said on October 5th:

"The shore involved in the dispute is an abrupt coast towering
high above the level ofthe sea; that fact is of great importance to our
case. It is therefore a coast, which can be seen from a long way off. A
mariner approaching from the sea catches sight of a mountainous
coast, like this of Norway, very soon. From this point of view a coast
like this of Norway cannot be compared with a flat coast such as that,
for example, ofthe Netherlands”.

The Norwegian argument also repeatedly insists that the base-
lines of the Decree of 1935 have been so drawn that the land is visible
from every point on the outer line.
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I am unable to see the relevance ofthis point because | am aware
of no principle or rule of law which allows a wider belt of territorial
waters to a country possessing a mountainous coast, such as Norway,
than it does to one possessing a flat coast, such as the Netherlands.

In brief, for the following reasons, 1 am unable to reconcile the
Decree of 1935 with the conception of territorial waters as recognized
by international law -

(@)  because the delimitation of territorial waters by the Decree
of 1935 is inspired, amongst other factors, by the policy of protecting
the economic and other social interests ofthe coastal State;

(b)  because, except at the precise 48 base-points, the limit of
four miles is measured not from land but from imaginary lines drawn
in the sea, which pay little, if any, attention to the closing lines of
lawfully enclosed indentations such as fjords, except Varangcrfjord
and Vestfjord,;

()  because the Decree of 1935, so far from attempting to
delimit the belt or bande of maritime territory attributed by
international law to every coastal State, comprises within its limits
areas of constantly varying distances from the outer line to the land
and bearing little resemblance to a belt or bande;

(d)  because the Decree of 1935 ignores the practical need
experienced from time to time of ascertaining, in the manner
customary amongst mariners, whether a foreign ship is or is not within
the limit of territorial waters. .

© That the United Kingdom is precluded from objecting to
the Norwegian system embodied in the Decree of 1935 by previous
acquiescence in the system.

Supposing that so peculiar a system could, in any part of the
world and at any period of time, be recognized as a lawful system of
the delimitation of territorial waters, the question would arise whether
the United Kingdom had precluded herself from objecting to it by
acquiescing in it. An answer to that question involves two questions :

When did the dispute arise?
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When, if at all, did the United Kingdom Government become
aware of this system, or when ought it to have become aware but for
its own neglect; in English legal terminology, when did it receive
actual or constructive notice ofthe system?

When did the dispute arise? Three dates require consideration:
1906, 1908 and 1911. I do not think it greatly matters which we take.
As for 1906, Chapter IV ofthe Counter-Memorial is entitled "History
of the Dispute since 1906”. The Storting Document No. 17/1927 (to
be described later) says (p. 122) that "in 1905 English trawlers began
to fish in the waters along northern Norway and Russia”, and the
Counter-Memorial, paragraph 91, states that "British trawlers made
their first appearance off the coast of Eastern Finnmark towards
1906”. Some apprehension occurred among the local population. A
Law of June 2, 1906, prohibiting foreigners from fishing in
Norwegian territorial waters, was passed, and "since 1907, fishery
protection vessels have been stationed every year in the waters of
Northern Norway” (ibidem, paragraph 93).

As for 1908, Norwegian Counsel told the Court (October 25) that
“as early as 1908 Norway organized its fishery patrol service on the
basis of the very lines which were subsequently fixed in the 1935
Decree”. It is strange that these lines were not communicated to the
United Kingdom in 1908. According to Annex 56 of the Counter-
Memorial, a Report made by the General Chief of Staff of the
Norwegian Navy,

"The instructions given to the naval fishery protection vessels as
early as 1906 specified two forms of action to be taken in regard to
trawlers: warning and arrest.

The first warning, after the trawlers had begun to visit our Arctic
waters, was given in the summer of 1908 to the British trawler Golden
Sceptre”.

As for 1911, on March nth of that year, when the British trawler
Lord Roberts was arrested in Varangcrfjord and the master was fined
for breach of the Law of 2nd June, 1906, Notes were exchanged
between the British and Norwegian Governments and the Norwegian
Foreign Minister had an interview with Sir Edward Grey, the British
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Foreign Minister, in London. At that interview, the Norwegian
Minister, M. ligens, “insisted on the desirability of England not at that
moment lodging a written protest” (ibidem, paragraph 98 a), but on
the nth July, 1911, the British Government sent a protest to Norway
(Counter-Memorial, Annex 35, No. 1), in which they maintained that
they had “never recognized the Varanger and the Vest fjords to be
territorial waters, nor have they participated in any international
agreement for the purpose of conferring the right of jurisdiction
beyond the three-mile limit off any part ofthe Norwegian coasts”. On
October 13th, 1951, Mr. Amtzcn said in the course of his oral
argument:

“The Norwegian Government is happy to see the dispute which
has lasted so long submitted for the decision ofthe International Court
of Justice. | think it may be relevant to recall that M. ligens, the
Norwegian Foreign Minister, at the time of his discussions [that is, in
1911] with Sir Edward Grey concerning the Lord Roberts incident in
1911, was already speaking of the possibility of arbitration as a
solution to the dispute”.

In later years many other trawlers were arrested, and the dispute
widened, but it was not until during the course of these proceedings
that the United Kingdom admitted that the waters of Varangerfjord
within the line claimed by Norway were Norwegian waters.

Between the arrest of the Lord Roberts in 1911 and May 5th,
1949, sixty-three British and other fishing vessels were arrested for
fishing in alleged Norwegian waters, and many others were warned
(see Counter-Memorial, Annex 56).

I must now examine the Decrees on which the Decree of 1935
purports to be based and some of which have been mentioned as
evidence that the United Kingdom had acquired or ought to have
acquired notice ofthe Norwegian system before the dispute began.

0] The Royal Decree of February 22nd, 1812. The Storting
Document No. 17/1927 tells us (pp. 506, 507) that after discussion
between the Admiralty and Foreign Office of the Kingdom of
Denmark-Norway, it was decided to request the King for a royal
resolution and the Chancellery defined the matter to be “whether the
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territorial sovereignty, or the point from which the sovereign right of
protection is fixed, shall be measured from the mainland or from the
extremest skerries".

Thereupon the King of Denmark and of Norway made the
Decree, of which a translation will be found on page 134 of the
Judgment of the Court. The Decree makes no mention of straight lines
between islands or islets, or of connecting headlands of the mainland
by any lines at all.

This is the first of the Decrees mentioned in the preamble as the
basis of the Decree of 1935, and it has been treated by the Norwegian
Agent and Counsel as the basis and the starting-point of a series of
Decrees made in the 19th century and of the Decree of 1935 - a kind
of Magna Carta. The Judgment of the Court attributes “cardinal
importance” to it. It therefore deserves close examination. For this
purpose, | must refer again to Storting Document No. 17 1927, which
is a Report made by one section of the “Enlarged Committee on
Foreign Affairs and Constitution of the Norwegian Storting” in April
1927, later translated into English and then printed and published by
Sijthoff in Leyden in 1937, under the title of The Extent of
Jurisdiction in Coastal Waters, by Christopher B. V. Meyer, Captain,
Royal Norwegian Navy.

On pages 492 ff., this document passes under review a large
number of 17th and 18th-century Decrees and Proclamations, amongst
others that of June 9, 1691 (Annex 6,1, to the Counter-Memorial), and
another of June 13, 1691 (Annex 6, 1) which, it will be noticed, refers
to the area between the Naze in Norway and the Jutland Reef. It then
refers to the Decree of 1812 and tells us that it was “not in reality
intended to be more than a regulation for the actual purpose: prize
cases on the southern coasts”. Further, on page 507, we are told that
the Royal Resolution “was communicated ... to all the Governors in
Denmark and Norway whose jurisdictions border the sea, all the prize
courts in Denmark and Norway and the Royal Supreme Admiralty
Court”. It was communicated “for information” with the additional
order: “yet nothing ofthis must be published in printing”.
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Page 507 contains the following footnote: “N.R.A. Chanc., drafts.
As far as is known, the resolution was printed for the first time in
1830 in Historisk underretning o« landvaemet by J. Chr. Berg. Dr.
Raestad states that up to that time it was little known and apparently
no appeal was made to it previously, either in Denmark or in
Norway”.

Then follow several quotations from Dr. Raestad’s Kongens
Stromme, commenting on the expression “in all cases”, which should
be noted because his interpretation of “in all cases” differs from that
about to be quoted from this document, and because Dr. Rsestad
stated that, though the Decree of 1812 “was intended for neutrality
questions”, "the one-league limit at that time was the actual limit - at
any rate the actual minimum limit—also for other purposes than for
neutrality”. We are then told (p. 509) that “in the light of the most
recent investigations it seems quite clear that the term “in all cases”
only means “in all prize cases”. The Resolution of 22nd February,
1812, only completed the foregoing neutrality rescripts by deciding
the question which was left open in 1759: whether the league should
be measured from terra jirma or from the appurtenant skerries, etc.
The one-league limit of 1812 had, therefore, no greater scope than the
one-league limit mentioned in the previous Royal Resolutions of the
18th century, that is to say, it applied only to neutrality questions, and
was laid down only for the guidance of national authorities, not of
foreign Powers”.

The relevance ofthese passages is that they shew:

(@  that the Decree of 1812 was little known for some 18
years;

(b)  that it was intended for administrative purposes and not
for the guidance of foreign States;

(c) that, inthe opinion of some people, it only applied to prize
cases and even then, according to this document, only to prize cases
on the southern coasts. On page 510 the Report speaks of “the prize
case rule of 22nd February, 1812”,
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It is clear that between 1869 and 1935 “the prize case rule of
22nd February, 1812” was acquiring a wider connotation, as we shall
now see.

It does not matter whether the views expressed in the Storting
Document No. 17/1927 as to the meaning of the Royal Decree of
1812 are right or wrong. What is important from the point of view of
the alleged notoriety ofthe Norwegian system is that such views as to
the true import of the Decree of 1812 and its connection with the
Norwegian system could be held by responsible persons in Norway as
late as the year 1927.

(i)  The Les Quatre Freres incident of 1868. This French
fishing boat was turned out of the Vestfjord by the Norwegian
authorities. The French Government protested on the ground that the
Vestfjord was not part of Norwegian territorial waters and “serves as a
passage for navigation towards the North”. Correspondence between
the two Governments ensued, and the Minister of Foreign Affairs of
Norway and Sweden on November 7th, 1868, claimed Vestfjord "as
an interior sea”, which appears to have closed the incident.

(iii) A Royal Decree of October 16th, 1869, provided:

“That a straight line drawn at a distance of 1 geographical league
parallel to a straight line running from the islet of Stor- hofinen to the
island of Svinoy shall be considered to be the limit of the sea belt for
the coast ofthe Bailiwick of Sunnmore, within which the fishing shall
be exclusively reserved to the inhabitants ofthe country”.

This, according to Professor Bourquin (October 6), was the first
application of the Decree of 1812 to fishing. The straight base-line
connecting the two islands above mentioned was 26 miles in length.

The Counter-Memorial contains in Annex 16 a Statement of
Reasons submitted by the Minister of the Interior to the Crown dated
October 1st, 1869, about which a few very much compressed
comments must be made, firstly, it represents the cry ofthe small man
in the open boat against the big man in the decked boat. It says that
the area in question “has of recent years been invaded by a growing
number of decked vessels, both Swedish and Norwegian cutters, from
which fishing was practised with heavy lines”, etc. Apparently the
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Swedes began it in 1866 and the Norwegians followed suit. Another
passage states that the local fishermen “bitterly complained of the fact
that intruders on the fishing grounds previously visited exclusively by
Norwegians were mainly foreigners - Swedes”. The fear was also
expressed that fishing boats from other countries, especially France,
might soon appear on the fishing banks. Accordingly, the Minister had
been asked “to form an opinion on the possibility of claiming them as
Norwegian property”. (The reference to Fiance was probably
prompted by the Vestfjord incident of the previous year which would
be fresh in the departmental mind.)

The Statement of Reasons invokes the precedent ofthe Decree of
1812.

In addition, there is a letter of November 1st, 1869 (Annex No.
28 to the Counter-Memorial) from the Norwegian Minister of the
Interior to the Swedish Minister of Civil Affairs, informing him ofthe
Decree made on the 16th instant, and it contains the passage: “it has
been desired to bring this matter to the notice ofthe Royal Ministry in
order that the latter may publish the information in those Swedish
districts from which the fishing fleets set out for the Norwegian
coast”. (There is no evidence of any notification of the Decree to any
other State.) The penultimate sentence in this letter is as follows:

“Moreover, if the fishery in these areas were left open, there is
reason to believe that the fishermen of many foreign countries would
visit them, with the result of a diminution of the products of the
fishery for everybody”.

The Decree was a public document. A large part of the Statement
of Reasons is quoted in the Norwegian Report of a Commission on
the Delimitation of Territorial Waters of 1912, but, so far as | am
aware, the Statement of Reasons was not published at the time of
making the Decree.

The French Government - probably on the qui-vive by reason of
the Vestfjord incident of the previous year - became aware of the
Decree of 1869 two months later and a diplomatic correspondence
between the two Governments ensued, in which the French
Government contended that “the limits for fishing between [Svinoy
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and Storholmen] should have been a broken line following the
configuration of the coast which would have brought it nearer that
coast than the present limit”. The last item in this correspondence is a
Note from the French Charge d’Affaires at Stockholm to the Foreign
Minister of Norway and Sweden, dated July 27, 1870, which referred
to “the future consequences ... that might follow from our adhesion to
the principles laid down in the Decree”, and stated that “this danger ...
could easily be avoided if it were understood that the limit fixed by
the Decree of October 16th does not rest upon a principle of
international law, but upon a practical study ofthe configuration ofthe
coasts and of the conditions of the inhabitants”, and offered to
recognize the delimitation de facto and to join in “a common survey
of the coasts to be entrusted to two competent naval officers”. It
would appear that the French Government wished to protect itself
against a de jure recognition of principle. Meanwhile, on July 19, the
Franco-Prussian war had broken out, and there the matter has rested
ever since.

(iv) A Royal Decree of September gth, 1889, extended the
limit fixed by the Decree of 1869 northward in front of the districts of
Romsdal and Nordmore by means of a series of four straight lines,
connecting islands, totalling about 57 miles, so that the two Decrees of
1869 and 1889 established straight base-lines of a total length of about
83 miles. The Decree of 1889 was also motivated by a Statement of
Reasons submitted by the Minister ofthe Interior to the Crown, which
was included in a publication called Departements-Tidende of March
9, 1890. This Statement of Reasons, which also refers to the Decree of
1812, indicates the necessity of empowering the Prefect responsible
for Nordmore and Romsdal to make regulations prohibiting fishing
boats from lying at anchor at certain points on the fishing grounds
during February and March. It makes no reference to foreign vessels.

The question thus arises whether the two Decrees of 1869 and
1889, affecting a total length of maritime frontier of about 83 miles,
and connecting islands but not headlands of the mainland, ought to
have been regarded by foreign States when they became aware of
them, or ought but for default on their part to have become aware, as
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notice that Norway had adopted a peculiar system of delimiting her
maritime territory, which in course of time would be described as
having been from the outset of universal application throughout the
whole coast line amounting (without taking the sinuosities of the
fjords into account) to about 3,400 kilometres (about 1,830 sea-miles),
or whether these Decrees could properly be regarded as regulating a
purely local, and primarily domestic, situation. | do not see how these
two Decrees can be said to have notified to the United Kingdom the
existence of a system of straight base-lines applicable to the whole
coast. In the course of the oral argument. Counsel for the United
Kingdom admitted that the United Kingdom acquiesced in the lines
laid down by these Decrees as lines applicable to the areas which they
cover.

(v) A Decree of January 5th, 1881, prohibited whaling during
the first five months of each calendar year “along the coasts of
Finnmark, at a maximum distance of one geographical league from
the coast, calculating this distance from the outermost island or islet,
which is not covered by the sea. As regards the Varangerfjord, the
limit out to sea of the prohibited belt is a straight Une; drawn from
Cape Kibergnes to the River Grense-Jakobselv.

It must thereby be understood, however, that the killing or
hunting of whales during the above-mentioned period will also be
prohibited beyond that line at distances of less than one geographical
league from the coast near Kibergnes”.

Thus, while expressly fixing a straight base-line across the mouth
of the Varangerfjord (which is no longer in dispute in this case), the
Decree makes no suggestion and gives no indication that it instituted a
system of straight base-lines from the outermost points on the
mainland and islands and rocks at any other part “along the coasts of
Finnmark”. | find it difficult to see how this Decree can be said to
have given notice of a Norwegian system of straight base-lines from
Traena in the west to the Russian frontier in the east.

(vi) The 1881 Hague Conference regarding Fisheries in the
North Sea resulting in the Convention of 1882. The Judgment of the
Court refers to this incident and draws certain conclusions from it.
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This Conference was summoned upon the initiative of Great Britain
with a view to the signature of a Convention as to policing the
fisheries in the North Sea. The following States were represented:
Germany, Belgium, Denmark, France, Great Britain, Sweden,
Norway, the delegate of the last-named being M E. Bretteville, Naval
Lieutenant and ChiefInspector of Herring Fishery.

The intention was that the Convention should operate on the high
seas and not in territorial waters, and consequently it was necessary to
define the extent of the territorial waters within the area affected. The
proces-verbaux of the meetings are to be found in a British White
Paper C. 3238, published in 1882.

The northern limit of the operation of the Convention was fixed
by Article 4 at the parallel of the 61st degree of latitude, which is
south ofthe area in dispute in this case.

At the second session of the Conference, the question of
Territorial Waters was discussed, and the following statement appears
in the proces-verbaux:

“The Norwegian delegate, M.E. Bretteville, could not accept the
proposal to fix territorial limits at 3 miles, particularly with respect to
bays. He was also of opinion that the international police ought not to
prejudice the rights which particular Powers might have acquired, and
that bays should continue to belong to the State to which they at
present belong”.

Strictly speaking, there was no need for the Norwegian delegate
to refer to the Decree of 1869 because the Convention deals with the
area south of the parallel of the 61st degree of latitude, but if a system
of straight base-lines had already been adopted by Norway in 1881 as
being of general application all round the coast, it is surprising that he
made no reference to it at a Conference at which all the States
primarily interested in fishing in the North Sea were represented, and
as a result of which all, except Norway and Sweden, accepted the
provisions of Article Il of the Convention, of which the following is
an extract:

“Article 11
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The fishermen of each country shall enjoy the exclusive right of
fishery within the distance of 3 miles from low-water mark along the
whole extent ofthe coasts of their respective countries, as well as of
the dependent islands and banks.

As regards bays, the distance of 3 miles shall be measured from a
straight line drawn across the bay, in the part nearest the entrance, at
the first point where the width does not exceed 10 miles”.

The Convention was eventually signed and ratified by all the
States represented except Norway and Sweden.

This incident, to which I attach particular importance, induces me
to put two questions:

(@) If a Norwegian system of delimiting territorial waters by
means of straight base-lines had been in existence since 1869 (only 12
years earlier), could the Norwegian delegate, the Chief Inspector of
Herring Fishery, have found a more suitable opportunity of disclosing
its existence than a Conference of Governments interested in fishing
in the North Sea ? In fact, could he have failed to do so if the system
existed, for it would have afforded a conclusive reason for inability to
participate in the Convention of 18827

(b) Could any of the Governments which ratified this
Convention, knowing that Norway claimed four miles as the width of
territorial waters and claimed her ljords as internal waters, be affected
by the abstention of Norway with notice of the existence of a system
which one day in the future would disclose long straight base-lines
drawn along a stretch of coast line about 560 miles in length (without
counting fjords and other indentations), and which is applicable to the
whole coast?

*

Paragraph 96 of the Counter-Memorial, in discussing the events
of the year 1908, states that “it may be asked why Norway did not
from the beginning use force on all her territorial waters to apply the
existing laws relating to foreign fishermen” ... “In this respect it must
be remembered that Norway had but recently acquired a separate
diplomatic service, following the dissolution of the union with
Sweden in 1905”.



222

It is possible that this fact may explain the absence of any
categorical assertion of the Norwegian system of straight base-lines as
a system of universal application along the Norwegian coasts and the
notification of that system to foreign States. But even if this is the
explanation, it is difficult to see why it should constitute a reason why
foreign States should be affected by notice of this system and
precluded from protesting against itV\ihen it is enforced against them.

In these circumstances, | do not consider that the United
Kingdom was aware, or ought but for default on her part to have
become aware, of the existence of a Norwegian system of long
straight base-lines connecting outermost points, before this dispute
began in 1906 or 1908 or 1911.

I must refer very briefly to certain incidents occurring after the
dispute began, though they have no bearing on the question of
acquiescence. Some of them are dealt with in the Judgment of the
Court or in other Individual Opinions.

In 1911, the Norwegian Government appointed a “Commission,
for the Limits of Territorial Waters in Finnmark”, which reported on
February 29th, 1912. A copy of Part I, General, was translated into
French and sent “unofficially” to the United Kingdom Government.

The following passage occurs on page 20 ofthis Part I

“En général, dans les cas particulires, on prendra le plus slirement
une decision en conformité avec la vieille notion juridique
norvégienne si l'on considére la ligne fondamentale comme étant
tareé sntre les points les plus extrémes dont il pourrait étre question,
nonobstatnt la longueur de la linge”.

This is clearly the language of a proposal. The tenses of the verbs
should be noted.

On the same day, “the Commission presented Report No. 2
‘Special and Confidential Part’, containing proposals for the definite
fixing of base-lines around Finnmark” (Counter-Memorial, paragraph
104). In 1913 a confidential Report was made upon the proposed
base-lines on the coasts of the two other provinces concerned,
Nordland and Troms (ibidem, paragraph 105). It appears (ibidem) that
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the base-points proposed in these confidential Reports are those
ultimately adopted by the Decree of 1935; the confidential Reports
were not disclosed until 1950 when they appeared as Annexes 36 and
37 ofthe Counter-Memorial. .

The Judgment of the Court refers to the Judgment ofthe Supreme
Court of Norway in the St. Just case in 1934, in which that British
vessel was condemned for fishing in territorial waters under the Law
of 1906. It is clearly a decision of high authority. From 1934 onwards,
it is conclusive in Norway as to the meaning of the Decree of 1812
and as to its effect, whether or not it has been specifically applied to
portions ofthe coast by later Decrees. But this Court, while bound by
the interpretation given in the St. Just decision of Norwegian internal
law, is in no way precluded from examining the international
implications of that law. It is a well-established rule that a State can
never plead a provision of, or lack of a provision in, its internal law or
an act or omission of its executive power as a defence to a charge that
it has violated international law. This was decided as long ago as in
the Geneva Arbitration of 1870-1871 on the subject of the Alabama
Claims, when the British Government pleaded that it had exercised all
the powers possessed by it under its existing legislation for the
purpose of preventing the Alabama from leaving a British port and
cruising against Federal American shipping, an omission which cost
Great Britain a large sum of money.

The Si. Just decision is important in the sense that, after the
decision, the existence of a Norwegian system of straight base-lines
cannot be denied either within Norway or on the international plane.
Only eight years earlier there had occurred the Deutschland case (a
case of an attempt by a German vessel to sell contraband spirits)
(Annex 9 to the Memorial and Annex 47 to the Counter-Memorial and
Annex 31 to the Reply), in which the Norwegian Supreme Court, b\ a
majority of 5 to 1, quashed a conviction by an inferior Court which
had been upheld by the Court of Appeal.

In the Deutschland, case, which has now been overruled by the
St. Just, it was possible for so distinguished a Norwegian jurist as the
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late Dr. Raestad (much quoted by both Parties in this case) to say in
the Opinion supplied by him at the request of the Public Prosecutor
that:

"The question arises, however, whether in the present case the
extent of the maritime territory must be determined from islands, islets
and isolated reefs, or - as the Court of First Instance has done - from
imaginary base-lines drawn between two islands, islets or reefs and, if
necessary, how these base-lines are to be drawn.

A distinction must be made here. On the one hand, the problem
arises whether according to international law a State is entitled to
declare that certain parts of the adjoining sea fall under its sovereignty
in certain - or all - respects. On the other hand, the question may arise
whether a State under international law, or by virtue of its own laws, is
entitled to consider that its national legislation in the determined case
extends to these same parts of the adjoining sea when it has not yet
been established that its sovereignty extends that far. A State may have
a certain competence without having made use of it.”

and later

"Neither the letters patent [that is, in effect, the Decree of 1812]
nor, if they exist, the supplementary rules of customary law, prescribe
how and between what islands, islets or rocks the base-lines . should
be drawn... ”

It does not greatly matter whether Dr. Raestad’s views are right,
or wrong.

What is important, from the point of view of the notoriety of the
Norwegian system of straight base-lines, is that, in the year 1926, a
lawyer of his standing and possessing his knowledge of the law
governing Norwegian territorial waters should envisage the possible
alternative methods of drawing base-lines, for the Norwegian
contention is that the United Kingdom must for a long time past have
been aware ofthe Norwegian system of straight base-lines connecting
the outermost points on mainland, islands and rocks, and had
acquiesced in it.
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The following passage occurs in the Deutschland case in the
Judgment of Judge Bonne vie, who delivered the first judgment as a
member of the majority:

“It is also a matter of common knowledge that the public
authorities have claimed, since time immemorial, certain areas, such
as for example the Vcstijord and the Varangcrfjord, as being
Norwegian territorial waters in their entirety, and that the territorial
limits should be drawn on the basis of straight lines at the mouth of
the ljord (sic), regardless of the fact that very great areas outside the
four-mile limit are thus included in Norwegian territory. But, for the
greater part of the extensive coast of the country, no documents have
been produced to prove that there exist more precise provisions,
except for the coast off the county of More, for which reference is
made to the two royal decrees of 1869 and 1889 referred to above”.

Between 1908 and the publication of the Decree of 1935, the
United Kingdom repeatedly asked the Norwegian Government to
supply them with information as to their fishery limits in northern
Norway; see the Report of the Foreign Affairs Committee of the
Storting dated June 24th, 1935 (Memorial, Annex 15), which states
that “The British Government have repeatedly requested that the exact
limit of this part of the coast should be fixed so that it might be
communicated to the trawler organizations”. The Norwegian reply to
these requests has been that the matter was still under consideration by
a Commission or in some other way, e.g., in the letter of August nth,
1931, from the Norwegian Ministry of Foreign Affairs, “the position
is that the Storting have not yet taken up a standpoint with regard to
the final marking ofthese lines in all details”.

The impression that | have formed is that what in the argument of
this case has been called “the Norwegian system” was in gestation
from 1911 onwards, that the St. Just decision of 1934 (overruling the
Deutschland decision) marks its first public enunciation as a system
applicable to the whole coast, and that the Decree of 1935 is its first
concrete application by the Government upon a large scale. | find it
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impossible to believe that it was in existence as a system at the time of
the Deutschland decision of 1926.

(D) Another ground upon which Norwegian counsel have
sought to justify the Decree of 1935 is that in any case the waters
com-prised within the outer lines fixed by that Decree lie well within
the ancient fishing grounds of Norway to which she acquired a
historic title a long time ago.

| think it is true that waters which would otherwise have the
status of high seas can be acquired by a State by means of historic
title, at any rate if contiguous to territorial or national waters ; see
Lord Stowell in The Twee Gebroeders (1801), 3 Christopher
Robinson's Admiralty Report 336, 339. But, as he said in that case:

"Strictly speaking, the nature ofthe claim brought forward on this
occasion is against the general inclination of the law; for it is a claim
of private and exclusive property, on a subject where a general, or at
least a common use is to be presumed.

It is a claim which can onlv arise on portions of the sea, or on
rivers flowing through different States .... In the sea, out of the range
of cannon-shot, universal use is presumed .... Portions of the sea are
prescribed for .. . But the general presumption certainly bears
strongly against such exclusive rights, and the title is a matter to be
established, on the part of those claiming under it, in the same manner
as all other legal demands are to be substantiated, by clear and
competent evidence.”

Another rule of law that appears to me to be relevant to the
question of historic title is that some proof is usually required of the
exercise of State jurisdiction, and that the independent activity of
private individuals is of little value unless it can be shown that they
have acted in pursuance of a licence or some other authority received
from their Governments or that in some other way their Governments
have asserted jurisdiction through them.

When the documents that have been submitted in this case in
support of historic title are examined, it appears to me that, with one
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exception which | shall mention, they are marked by a lack of
precision as to the waters which were the subject of fishing.

We get expressions such as "near our fortress of Varshus”, "off
the coasts of Finnmark”, “the waters off the coast of this country”,
"near the land”, “fish quite close to the coast”, "unlawful fishing
which they have been practising in certain localities”, “the waters of
Finnmark”, "fjords or their adjacent waters”, "whaling in the waters
which wash the coast of Norway and its provinces, in particular
Iceland and the Faroe Islands”, etc., etc.

The exception is the case of the licences granted to Eric Lorch in
the seventeenth century (see Annex 101 to Norwegian Rejoinder). In
1688 he received a licence to fish in, amongst other places, “the
waters ... of the sunken rock of Gjesbaen”; in 1692 he received a
licence to hunt whales; in 1698 he received another licence to hunt
whales, which mentions, among other places, ‘the waters ... of the
sunken rock of Gjesbaen”. The last two licences state that it is
forbidden to “all strangers and unlicensed persons to take whales in or
without the fjords or their adjacent waters, within ten leagues from the
land”.

I do not know precisely where the rock called Gjesbren or
Gjeshsene is situated, beyond the statement in paragraph 36 of the
Counter-Memorial that it is "near the word Alangstaran”, which is
marked on the Norwegian Chart 6 (Annex 75 to the Rejoinder) as
being outside the outer Norwegian line of the Decree of 1935. On the
same chart of the region known as Lopphavet there appear to be two
fishing-banks called

"Ytre Gjesboene” and, south ofit, "Indre Gjesboene”, the former
being outside the outer line of the Decree of 1935 and the latter
between the outer line and the base-line of that Decree. What the
dimensions of the fishing-banks are is not clear. The length of the
base-line (from point 20 to 21) which runs in front of Lopphavet is 44
miles, so that even ifthe licences formed sufficient evidence to prove
a historic title to a fishing-bank off “the sunken rock of Gjesbasn”,
they could not affect so extensive an area as Lopphavet. The three
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licences cover a period of ten years and there is no evidence as to the
duration ofthe fishery or its subsequent history.

In these circumstances | consider that the delimitation of
territorial waters made by the Norwegian Decree of 1935 is in conflict
with international law, and that its effect will be to injure the principle
of the freedom of the seas and to encourage further encroachments
upon the high seas by coastal States. | regret therefore that I am
unable to concur in tire Judgment ofthe Court.

(Signed) Arnold D. McNair

©
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DISSENTING OPINION OF JUDGE J.E. READ

While | agree with the majority of the Court in accepting the
Norwegian contentions as regards the Indreleia and the Vestfjord. | am
unable to concur in parts of the judgment which relate to other
sections of the coast in question. It is, therefore, necessary for me to
state the reasons which have led me to the conclusion that the
establishment of certain of the base-lines by the Royal Norwegian
Decree of 1935 was not in conformity with international law.

The Government of the United Kingdom has relied upon a rule or
principle of international law, which has been referred to as the Tide-
Mark or Coast-Line Rule. The contention is that the belt of territorial
waters must be measured from the coast line in the widest sense of
that term : from the low-tide mark on the mainland coast and on
islands; and from the outer limit of internal waters. It is conceded that
the point of departure for the base-lines may be the outer fringe of the
"skjaergaard".

The Government of Norway contends that the coastal State is
entitled to establish its belt or zone ofterritorial waters measured from
straight lines drawn between the outermost islands, rocks or mainland
points, with no restriction on the length ofthe lines. Norway admits to
some limitations: geographic, such as visibility and conformation to
the general direction of the coast; and others of a political, social or
economic character, such as the needs of the coastal population and
the location of fishing banks.

Norway further contends that, even if international law
recognizes a Coast-Line Rule, it is not applicable to the Arctic coast of
Norway, because the rule is not and cannot be applied to broken coast
lines, and especially to the unique Norwegian coast.

Before examining the legal aspects ofthe dispute, it is necessary
to look at some ofthe facts.

Norway, by the Decree of 1935, has asserted a claim over
extensive areas of the seas offthe coasts of Finnmark, Troms and part
ofNordland. The outer limit of these areas is shown on the Norwegian
charts, 3-9, by a heavy blue line, which may be referred to as the Blue
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Line. It is parallel to and 4 sea miles distant from the base-lines
connecting points 1-48.

The United Kingdom concedes Norway's right to a marginal belt
of 4 miles, measured from the coast at low-water mark and from the
closing lines of fjords and sunds and other internal waters. The extent
of the waters thus conceded is indicated by the pecked green line on
these charts, which may be referred to as the Green Line. This line
would need minor modification to ensure exact correspondence with
the "pecked green line" marked on the British charts. It would also
need substantial readjustment on charts 5-9 to take into account the
decision ofthe Court regarding the Indreleia and the Vestfjord, butthis
can be disregarded for the time being.

The parts of the sea between the Blue Line and the Green Line
are in dispute. They are indicated in the British charts used during the
Oral Proceedings by yellow patches. The United Kingdom claims that
they are high seas; Norway, that they are territorial waters. It will be
convenient to refer to them as Disputed Areas.

Returning to the legal aspects of the problem, | have no doubt
that the Coast-Line Rule is an established rule of international law.

The collapse of the claims to maritime domain, based on mare
clausum and similar doctrines - including those asserted by the
Kingdom of Denmark and Norway - brought about the regime of
mare liberum, the freedom of the seas; under which the seas were
open to all men of all nations for all purposes. Pressure of belligerents
in naval warfare destroyed the older pretensions; but the needs of
defence and neutrality led States, even under the new regime, to assert
new exclusive rights over belts or zones based on the coast.

The recognition of such zones by belligerents was closely linked
with the power ofthe coastal State to exercise effective control, and it
was, at the outset, restricted to areas within cannon range of fortified
points. In time, it was extended to cover all areas capable of being
covered by cannon shot, whether they were fortified or not.

It was an easy step from the range of cannon to the 3-mile limit: a
belt of territorial waters 1 marine league in breadth, subject to the
exclusive authority of the coastal State and from which foreign
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belligerent operations were excluded. Some countries have claimed
wider zones or more extensive areas; but, for a very long time, none
has disputed the right of a coastal State to assert sovereignty over a
belt ofterritorial waters measured from the coast.

In the course of the 19th century, it became necessary to give
further consideration to bays. The establishment of a belt of territorial
waters measured from the coast met most of the needs of coastal
States as regards defence and security.

Such waters were in their very nature part of the sea. Bays,
however, presented a special problem. They penetrated into the
country, and were largely enclosed by their headlands. The application
of the concept of a belt of territorial waters of fixed breadth to larger
bays would bring the sea, both high seas and territorial sea, into the
heart of the country. It would treat waters which were in their nature
internal, as part of the open sea, and it would bring smugglers and
foreign warships and fishermen into the interior of the coastal State, to
the prejudice of its security and vital interests.

The solution of this problem developed along two different lines.

First: there was a tendency to recognize the right of the coastal
State to claim as internal waters bays which penetrated the coast,
notwithstanding that the distance between the headlands was greater
than double the breadth of the marginal belt, e.g., more than 6 or 8
miles. The records of State practice embodied in the documents
prepared for the Hague Conference, 1930, indicated that there was a
readiness on the part of most States to recognize such claims over
bays not more than 10 miles wide.

There were, however, maritime Powers, which asserted the right
to claim as internal waters bays of greater breadth, or even to claim all
bays regardless of the distance between headlands; but there was no
indication that such wider claims were recognized by the international
community. Further, there were some States, which adhered to a six-
mile limit.

Second: it was recognized that, regardless of breadth, the coastal
State could treat as internal waters those bays over which they had
exercised sovereignty, without challenge, for a long time. This is the
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doctrine of historic waters, and it is not confined to bays, but can be
applied to the assertion of rights over historic waters which do not
possess all the characteristics of a bay. The rights of the coastal State
are, inthis case, fully supported by customary law.

As regards these three types of waters - the belt of territorial
waters, 10-mile bays and historic waters - there is no instance in
which the claim of a coastal State has been successfully challenged
since the North Atlantic Fisheries Arbitration. They can, therefore, all
be regarded as established by rules of customary international law.
Whether or not claims to bays of greater breadth can be supported,
apart from historic factors, is a question which does not need to be
considered in this case. It should also be noted that, in the case of all
types of bays or historic waters, the marginal belt of territorial waters
is measured from the outer limit of the internal waters.

In this case Norway is asserting the right to measure the 4-mile
belt, not from the coast line, but trom long straight base-lines. These
lines depart from the line of the coast in Eastern Finnmark, and from
the line of the outer fringe of the “skjasrgaard" between the North
Cape and the Vestfjord. The Court is concerned with this question:

- whether customary international law recognizes the right of a
coastal State to use straight base-lines for the delimitation of its belt of
territorial waters in such a manner as to depart from the line of the
coast, and to encroach upon the high seas, thus depriving other States
of rights and privileges to which they had previously been entitled
under the rules of international law.

It has been contended that such a claim can be derived from the
sovereignty of the coastal State, but | do not see how this can be.
Here, we are not dealing with the exercise, by a State, of sovereignty
within its domain. We are dealing with State action which extends its
domain, and purports to exclude all other States from areas ofthe high
seas. We are dealing with expansion of the maritime domain designed
to deprive other States of rights and privileges which, before the
extension, they were entitled to enjoy and exercise, under the rules of
international law.
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In these circumstances, | should have much difficulty in
justifying the Norwegian system as an exercise of powers inherent in
State sovereignty.

The question remains: whether action by a State, encroaching on
the high seas and depriving other States of their rights and privileges,
can be justified by customary international law.

The true legal character of the problem has been obscured. It has
been treated as if the issue concerned the existence or nonexistence of
a rule of customary international law restricting the exercise of
sovereign power by coastal States.

It has been assumed that the United Kingdom must establish the
existence of such a restrictive rule in order to challenge the validity of
the 1935 Decree. It has been suggested that the British case must fail,
unless it can be proved that such a restrictive rule is founded on
customary international law.

The actual legal problem with which we are concerned is
different.

By the Decree of 1935, Norway has attempted to enlarge the
Norwegian maritime domain and to encroach on extensive areas of
the high seas, and has seized and condemned foreign ships.
Accordingly, we must consider whether such a course is justified.
Disregarding, for the time being, the historic factor, we must begin by
examining the extent of the power to delimit its maritime domain,
given to a coastal State by international law.

Here, | have no doubt about the position. The power of a State to
delimit its maritime domain is the same as its power to delimit any
other part of its domain.

It can extend its domain in any way that does not impair the
rights of other States or of the international community: e g., it can
occupy no man’s land, res nullius; or it can annex occupied territory,
with the consent of the territorial sovereign. It cannot go beyond the
territorial limits of its existing sovereignty, if such a course impairs
rights or privileges conferred on other States by international law.

No question of res nullius or annexation arises in the case of the
sea. All nations enjoy all rights and all privileges in and over all ofthe
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sea beyond the limit of territorial waters. It follows that the power ofa
coastal State to mark out its maritime domain cannot be used so as to
encroach on the high seas and impair these rights and privileges. Its
power is limited to the marking out of areas already subject to its
sovereignty.

Accordingly, it is necessary to examine the actual extent of
Norwegian territorial waters, as recognized by customary international
law before the making ofthe 1935 Decree. It certainly consisted of a
belt of territorial waters 4 sea miles in breadth: but the question is to
determine the starting points from which the belt should be measured.

Few States have marked out their maritime domains, and the
course followed by Norway, in 1869, 1881, 1889 and 1935, was
unusual. In general, the matter has been leftto national courts, to prize
courts, to arbitral tribunals and to diplomatic procedures in the
innumerable cases which have arisen and which have been dealt with
in the practice of States. Over the last century-and-a-half, there have
been many hundreds of cases in which foreign ships have been seized
by the authorities of coastal States. They have arisen in naval war, in
smuggling, in fisheries protection and in other matters. They have
given rise to legal problems, national and international.

The demarcation of territorial waters or of customs zones or the
establishment of the distance from the coast has nearly always been in
issue, and has been decided by national courts or international
tribunals, or settled by diplomatic negotiations.

In naval war, instructions have been given to commanders, and
seizures have been dealt with by prize courts.

Customary international law is the generalization of the practice
of States.

This cannot be established by citing cases where coastal States
have made extensive claims, but have not maintained their claims by
the actual assertion of sovereignty over trespassing foreign ships.
Such claims may be important as starting points, which, if not
challenged, may ripen into historic title in the course oftime.

The only convincing evidence of State practice is to be found in
seizures, where the coastal State asserts its sovereignty over the waters
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in question by arresting a foreign ship and by maintaining its position
in the course of diplomatic negotiation and international arbitration.

Here, it is necessary to rule out seizures made by Norway at and
since the commencement of the dispute. They met with immediate
protest by the United Kingdom, and must, therefore, be disregarded.
Seizures made in bays need not be taken into account, because it is
common ground that coastal States may measure the belt of territorial
waters from straight base-lines joining the headlands of bays.

Setting aside these instances which are irrelevant to the present
issue, State practice may be examined. To begin with, the Record in
this case shows that Norway has maintained a four-mile limit for
territorial waters since 1745. For part of the time this was used only
for neutrality and prize; but, for much of the time, it was applied to
fisheries. During the whole ofthe period since 1747 foreign fishermen
have been fishing in the neighbourhood of the Norwegian coast;
Russians in the north, and, during the last eighty or ninety years,
French and Swedish fishermen in the south. Further, there have been
many naval wars in which Norway was neutral, and the Record shows
that infringements of neutrality and incursions of privateers were a
serious menace to the country. It is noteworthy that there is not a
single instance in which Norway asserted sovereignty in any of the
Disputed Areas - or, indeed, over waters measured from long base-
lines in other parts of the country - by seizing a foreign poaching
fisherman or by action taken against a trespassing privateer, prize or
man-of-war.

The same situation obtains in the case of other coastal States. No
instance has been cited by either Party in which a coastal State has
seized a foreign ship and justified and maintained the seizure, on the
international plane, by relying on long base-lines departing from the
direction and sinuosities ofthe coast. It has been a universal practice -
in diplomatic negotiations, in prize courts, in national tribunals (in so
far as they were applying international law) and in international
tribunals - to rely upon the measurement of the territorial belt from the
nearest land (or internal waters).
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There have been instances in which unsuccessful attempts have
been made to justify seizures on the basis of long straight base-lines
departing from the line and direction ofthe coast. There are the Moray
Firth cases, in which seizures were upheld by the Courts on the
authority of the local law, but in which the position thus asserted was
abandoned on the international plane by the Government ofthe United
Kingdom. There are also the cases cited in Moore (.Intematinal Law
Digest, "The ‘Headland’ Theory”, Vol. |, pp. 785-788), where attempts
to justify seizures on this basis were frustrated, either in the course of
diplomatic negotiation or by international tribunals.

The practice of States in dealing with actual assertion and
enforcement of claims over territorial waters is clear, unequivocal and
consistent. It has been based upon the measurement of the territorial
belt from the nearest land. | am compelled to conclude that "The
Headland Theory", the claim by a coastal State to a belt of territorial
waters measured from long base-lines which depart from the line of
the coast, has no support in customary international law.

I do not think that the Court is called upon to pronounce upon the
various methods by which hydrographers have worked out the limits
of territorial waters on charts. | must, however, point out that the so-
called "arcs of circles method” is nothing more or less than a technical
expression, used to describe the way in which the coast-line rule has
been applied in the international practice of the last century-and-a-
half.

In the earliest days, the cannon on the coast, when traversed,
traced arcs by the splash of their shots. Later, the imaginary cannon
traced imaginary arcs which intersected and marked out the limit
based on cannon shot. Then, as now, the imaginary cannon, mounted
in minor concavities ofthe coast, were wasted, because their arcs were
within the limits ofthe intersection ofthe shots from guns mounted at
minor headlands. The substitution of the 3 or 4-mile limit made no
difference. The fisherman, the smuggler, the master of the revenue
cutter and the captain of the cruiser all fixed the limit of territorial
waters by measurement from the nearest land. Innumerable national
courts, international tribunals and prize courts settled the limits in the
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same way. Air patrols have followed the same course. All reached the
same result; and it did not make any difference where the problem
arose or what was the nationality of the ships. What is more, all
reached precisely the same result as a hydrographer gets, by drawing
circles on a chart.

Before turning to the historic aspect of the problem, | must deal
with the Norwegian contention that, even if international law
recognizes a Coast-Line Rule, it is not applicable to broken coast
lines, or, in any event, not to the unique coast in question.

It is unrealistic to suggest that the northern coast of Norway is
unique or exceptional in that it has a broken coast line in East
Finnmark, or because West Finnmark, Troms and Nordland are
bordered by a coastal archipelago, deeply indented by fjords and
sunds. In other parts of the world, different names are used, but there
are many other instances of broken coast lines and archipelagoes. The
Court has seen the west coast of Scotland on the charts produced at
the hearings. There are coastal archipelagoes, deeply indented bays
and broken coast lines on the north, south, east and west coasts of
Canada, in the panhandle of Alaska, in South America, and, doubtless,
in other parts of the world. There could be no greater danger to the
structure of international law than to disregard the general rules of
positive law and to base a decision on the real or imaginary
exceptional character or uniqueness o f the case under consideration.

I cannot overlook the fact that the rejection of “The Headland
Theory” by positive international law was based, to a very large
extent, on the precedents collected in Moore’s International Digest,
cited above. They arose on the coast of Nova Scotia and Prince
Edward Island, a coast line deeply indented and broken by bays and
other inlets, fringed in many places with groups of islands, rocks and
reefs, a coast to which the terms “exceptional” and “unique” could
readily be applied.

I am therefore led to the conclusion that the rules of international
law which, under comparable circumstances, are applicable to other
countries in other parts of the world, must be applied to the coast of
Norway.
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*

Having reached the conclusion that the Norwegian claim to
measure its belt of territorial waters from long straight base-lines
which depart from the line of the coast has no support in customary
international law, it is necessary to consider the question of historic
title. This aspect of the problem has arisen in two ways, both of which
involve decisions on the same basic questions of fact. Both are related
to the existence and application ofthe Norwegian System.

The Norwegian System involves the assertion, by Norway, of
sovereignty over all the fjords and sunds, and over a 4-mile belt of
territorial waters, measured from base-lines connecting points on the
mainland, or on the outermost islands, islets or rocks not continuously
submerged by the sea. The System involves appreciation and selection
of the base-points by Norway, taking into account the social and
economic needs of the local population. There is no limitation on the
length of the lines. On the other hand, it is recognized that they must
be reasonable and that they must conform to the general direction of
the coast. By general direction is meant a fictional direction related to
the country as a whole, and not to the sector of the coast under
consideration. The System does not admit of any need to conform to
the real direction either of the outer fringe of the “skjseigaard” or of
the mainland coast.

The first way in which the historic aspect of the problem arises
concerns the doctrine of historic waters. If it can be shown that the
Norwegian System was actually applied to the Disputed Areas, they
can be regarded as historic waters, and the British case fails.

The second way in which it arises concerns the general doctrines
ofinternational law. If it can be shown that the Norwegian System has
been recognized by the international community, it follows that it has
become the doctrine of international law applicable to Norway, either
as special or as regional law, and the British case fails.

In both cases the burden is upon Norway to prove the following
facts:

1st - that the Norwegian System came into being as a part of the
law ofNorway;
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2nd - that it was made known to the world in such a manner that
other nations, including the United Kingdom, knew about it or must
be assumed to have had knowledge; and

3rd - that there has been acquiescence by the international
community, including the United Kingdom.

As regards the question of historic waters there is the additional
point referred to above, namely, that it must be shown that the System
was actually applied to the Disputed Areas. In the second case,
treating the System as special or regional law, it would be enough to
show that Norway had asserted competence to apply its provisions to
the coasts of Norway in general, including the Disputed Areas.

It would, however, be necessary to show that the 1935 Decree
conformed to the requirements ofthe System.

This case, therefore, turns on the date when the Norwegian
System came into being, as a system: part of the public law of
Norway; applicable or applied to the coast in question; known to the
world; and acquiesced in by the interrlational community.

It will be convenient to begin by examining the question: whether
the System was actually applied to the Disputed Areas before the
commencement ofthe dispute.

If not, the Norwegian contentions fail, as regards the doctrine of
historic waters in the strict sense.

As the judgment of the Court does not rely on historic title in this
sense, it is possible to treat it briefly. For that purpose, consideration
can be given to the sector of the coast where most evidence is
available - the Disputed Area between base-points 5 and 6 in East
Finnmark. The question is whether the Norwegian System was
applied to this Disputed Area so that it became subject to the doctrine
of historic waters.

The highest Court in Norway decided, in the St. Just case, that the
application of the Norwegian System, on that sector, meant the
assertion of exclusive Norwegian rights over a belt of waters four
miles in breadth measured from the base-line between points 5 and 6.



240

Uncontradicted evidence, presented by the Norwegian Agent,
proves that the Norwegian Foreign Ministry, when defending the
seizure of the Kanuck in 1923, relied upon the measurement of
Norwegian territorial waters from the Harbakken-Kavringen base-line
(9.4 miles) and not the Norwegian System. This is proved by the
Norwegian Note of February 11th, 1924, and confirmed by the
affidavit of Mr. Esmarch, Secretary-General ofthe Norwegian Foreign
Ministry (Counter-Memorial, Annex 41).

In 1930-1931, the diplomatic correspondence between Sir
Charles Wingfield and Mr. Esmarch, arising out of the seizure of the
Lord Weir, strongly confirms this position. It is not contradicted by
any evidence produced in the record. The statement made by Sir
Charles Wingfield was questioned by the Norwegian Agent, who did
not produce any evidence to the contrary. The statement was that the
ground relied upon to justify the seizure ofthe Lord Weirwas “that on
the night of 15th September she had fished at a spot 3.6 nautical miles
outside the line Haabrandnesset-Klubbespiret: i.e. more than 4
nautical miles from the nearest land”. The Norwegian Agent had
access to the Court records in Norway. The diplomatic
correspondence was set forth in the Memorial, Annex 10. He had four
opportunities to produce contradictory evidence: in the Counter-
Memorial, in the Rejoinder and at the two stages of the oral
proceedings. He did not choose to do so and in the circumstances | am
compelled to accept Sir Charles Wingfield’s statement. It proves: (1)
that, in 1930-1931, the Norwegian judicial and police authorities were
measuring territorial waters from the Haabrandnesset-Klubbespiret
base-line (the same closing lines of Syltefjord as were subsequently
adopted in the Reply at p. 248); (2) that, in 1930-1931, Norway was
not applying the Norwegian System to the East Finnmark coast; (3)
that Sir Charles Wingfield put forward specific requests for
information as to the nature and extent of the Norwegian claims; (4)
that Mr. Esmarch's reply was not responsive, and, even at that late
date, he did not give any information that would enable the British
Government to appreciate the nature and extent of the Norwegian
System.
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The evidence with regard to the Kanuck and Lord Weir incidents
shows, beyond all reasonable doubt, that the Norwegian System was
not being asserted and applied in the Disputed Area in 1923, 1930 or
1931. On the other hand, it is equally clear that the Norwegian System
was being applied in the year 1933. This point is settled by
uncontradicted evidence arising out of the seizure of the St. Just on
November 3rd, 1933. In that case, the St. Just was seized, prosecuted
and condemned for having fished within a territorial belt 4 miles in
breadth measured from a line connecting base-points 5 and 6. These
base-points had not then been authorized by the 1935 Decree. It is
only possible to assume that at some time between August nth, 1931,
and the seizure, the Norwegian Government decided to commence the
assertion and enforcement of a claim to a territorial belt measured
from long base-lines connecting the outermost mainland points,
islands, etc. In other words, during this period the Norwegian
Government decided to put the Norwegian System into force. It is,
therefore, clearly established that the Norwegian System was not
actually applied to the Disputed Areas until after August nth, 1931,
That date was long after the dispute had arisen, and the Norwegian
contention fails, as regards historic title in the strict sense.

Having dealt with the claim to the Disputed Areas as historic
waters in the strict sense, the question remains: whether the
Norwegian System can be treated as a doctrine of special international
law, asserted by Norway, and recognized by the international
community.

For this purpose, it is not necessary to show that it was actually
applied in the Disputed Areas before 1933 or 1935. It would be
sufficient to prove that Norway had consistently and persistently
asserted the right to apply the System to the Norwegian coast
generally, and that there had been acquiescence in this claim by the
international community.

At the outset, 1 must explain that | do not regard the older
historical data as important. | think that Norway has sufficiently
proved that, at the close of the 18th century and under the
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international law of the time, Norway was asserting exclusive rights
ovet a belt of waters which, as regards fishing rights, was based on the
range of vision. This belt was much more extensive than that which
was marked out by the 1935 Decree. The maritime domain, at that
time and for fishing purposes, extended beyond the Blue Lines and
certainly included nearly all of the Disputed Areas. These extensive
Norwegian rights were not much different from the rights of other
countries where exclusive fishing rights based on range of vision were
recognized by the early international law.

One might ask: how and when did Norway lose these rights?
They disintegrated or fell into desuetude in Norway in the same
manner as in other maritime countries.

In Norway, as elsewhere, it is difficult to point to a particular
decree or to special governmental action marking the end. It is,
however, possible to point, with reasonable certainty, to the date.

In the 18th century, the only foreigners engaged in fishing offthe
northern coast were Russians. They were excluded from a belt of
waters 1 league from the coast; but were permitted to fish in what
were then regarded as Norwegian waters beyond that limit, on
payment of dues which covered both the fishing and shore privileges.

These arrangements were based on diplomatic negotiations and
on the Rescript of 1747.

In the course oftime, however, there was general recognition that
the fishing by the Russians beyond the 4-mile limit was of right and
not dependent on permission from thiNorwegian authorities.

The Royal Commission established in 1825-1826 to examine
measures relating to the economic development of Finnmark, looked
upon the fishing beyond the 1-league limit as a special concession
granted to the Russian fishermen. The Royal Legislative Commission
took a different view and favoured the opinion that fishing beyond the
1-league limit was in principle free from restriction.

The Finnmark Commission had proposed for incorporation in
Avrticle 40 of its draft proposal for a law relating to trade in both East
and West Finnmark specific words which would have made it clear
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that the Russian fishing beyond the 1-league limit was permissive.
These words were not included, and in Article 40 ofthe Law of 1830
the expression used read as follows: "If the Russians, by reason of
such fishing as they indulge in beyond the distance of 1-league from
the coast, should wish to come ashore, the places where they land

must not be ... It is, therefore, clear that the views of the Royal
Legislative Commission prevailed. (See Rejoinder, Annexes, pp. 31-
32)

This position is confirmed by the statement in the Report of the
Territorial Waters Boundary Commission dated February 29th, 1912
which may be referred to as the 1912 Report, page 18: "Whatever
may have been the object of the Rescript, a legal practice was
nevertheless soon to develop whereby the dues were paid for the
sojourn on land, and fishing beyond the distance of 1-league (1 mil)
was regarded as fishing on the open seas”.

There can, therefore, be no doubt about date. By 1830 there was
definite recognition that fishing beyond the 4-mile limit was to be
regarded as fishing on the open seas. The ancient exclusive rights of
the offshore fishing grounds beyond that limit had disappeared in so
far as Finnmark was concerned. Whether or not this situation obtained
in other parts of Norway is not clearly established in the Record.
There is no reason to believe that there was any difference in other
parts of the country; but, in any event, by the year 1862 it was certain
that the 4-mile limit had been established for the whole of the coast
and for all purposes including fishing. (See Counter-Memorial, Annex
No. 14.)

Accordingly, it is now necessary to consider how and when the
Norwegian System came into being as a part of the public law of
Norway.

The origin of certain elements of the Norwegian System - the
four-mile limit, and the claims regarding the fjords and sunds and the
“skjreigaard” - are to be found in the 18th century or earlier: but the
use of long straight base-lines departing from the coast is a modem
invention.
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The foundation of the base-line doctrine has been attributed to the
Royal Decree of 1691, which prohibited captures “within sight of Our
coasts, which is computed as 4 or 5 leagues from the out-lying rocks”.
I am unable to accept this view, because I think that this Decree meant
what it said. “Four or five leagues from the outlying rocks” meant a
distance measured from the rocks and not from imaginary base-lines
many miles seaward from the outlying rocks. “Within sight of the
coast” meant range of vision. Range of vision, from its very nature,
must be measured from something visible, a rock or the coast line. It
is inconceivable that the Decree meant measurement from imaginary
base-lines, invisible at short range, and, a fortiori, invisible at a
distance of four or five leagues. There is nothing in the language used
in subsequent laws or decrees, between 1691 and 1868, that indicates
any change from the old, traditional practice of measurement from the
coast line and outermost rocks, reefs and islands.

This view is confirmed by the fact that there is not even one
instance, arising before the commencement of the dispute and cited in
the Record of this case, in which Norwegian claims to waters
measured from straight base-lines (apart, of course, from bays) were
enforced against a poaching or trespassing foreign ship, under the
Decrees of 1691,1745, 1747, 1756 or 1812, or under the Law of 1830.

The first suggestion of a base-line doctrine is to be found in the
Statement of Reasons by the Ministry of the Interior which led to the
Sunnmore Decree of 1869, and in the Norwegian Note No. 4 in the
diplomatic correspondence with France, February 8th, 1870. The
Norwegian System has had many restatements, and in the course of
restatement there have been refinements and definitions and possibly
even additions, but the heart ofthe System is to be found in these two
documents.

Accordingly, while the matter is not free from doubt, | shall
proceed on the assumption that the Norwegian System came into
being in 1869.

It is not enough to prove that the Norwegian System came into
being in order to establish it as a special doctrine of international law.
It must be proved, that it was made known to the world in such
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manner that other nations, including the United Kingdom, knew about
it or must be assumed to have had knowledge.

The first attempt by Norway to rely upon this doctrine was in the
Sunnmore Decree of 1869. There is no text of this Decree (or of the
similar Decree of 1889) in the Record of this case. In the
circumstances, it is necessary to rely upon a quotation contained in
paragraph 59 of the Counter-Memorial which does not purport to set
forth the whole text of the Decree, but which probably does so, and
which reads as follows:

“59. The Royal Decree of October 16th, 1869, provides that ‘a
straight line at a distance of one geographical league, parallel with a
straight line joining the islet of Storholmen and the island of Svinoy
should be considered as the limit of the sea belt off the bailiwick of
Sondmore, within which the fishing shall be exclusively reserved to
the indigenous inhabitants’.”

The text of the Decree is unequivocal. It establishes a line of
demarcation for a sector ofthe Norwegian coast far from the Disputed
Areas (the same is true forthe 1889 Decree). It says nothing about the
coasts of Finnmark, Troms or Nordland.

It does not pretend to lay down any principles of general
application. In itself, it has no bearing on the present case. On the
other hand, it does lay down a long base-line connecting two remote
islands.

The question to be decided is whether the making of one Decree,
limited in its scope and applicable only to the particular coast of
Sunnmore in 1869, followed by a similar Decree continuing the line
and using long straight base-lines for the particular coast of Romsdal
in 1889, was enough to make known to the world the existence of the
Norwegian System.

The British concession that the waters covered by the Sunnmore
and Romsdal Decrees are Norwegian historic waters would justify a
finding that these Decrees were sufficiently well known, but they did
not make any claims extending beyond these two localities.

On the other hand, neither the Norwegian Note to France, nor the
Statement of Reasons was brought to the attention of other
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governments and certainly not to the attention of the British
Government.

Counsel for Norway reviewed the reasons for assuming British
knowledge of the Norwegian System. He showed that the Decrees of
1869 and 1889 had been published in a gazette called the "Bulletin of
the Ministries” and in books like Fulton and the Reports of the
Institute of International Law. He made a good case for the view that
the Decrees were well known to the world, but he did not point to any
instance in which either the Statement of Reasons or the Note to
France, No. 4, was communicated to the British Government, or,
indeed, to any other foreign government.

In these circumstances, | am unable to conclude that the British
Government, or, indeed, any other foreign government except France,
had any reason to believe that a Norwegian System had come into
being in 1869-1889, or that these Decrees were anything more than
local ad hoc measures.

I do not intend to review all the official acts and public statements
of the Norwegian Government or to examine the texts of the Laws
and Decrees delimiting Norwegian waters, whether for fishing, prize
or other purposes. For my part it is enough to say that they cover a
long period oftime, and that they indicate:

1st - that there was no Norwegian System under which exclusive
rights were asserted over the fisheries in the Disputed Areas;

2nd - that the public acts of the Norwegian Government were,
during this period, consistent with claims to a belt of territorial waters,
four miles in breadth, measured from the coast;

3rd - that there was nothing m these public acts and documents
which would lead the British, or any other foreign government, to
believe that Norway was claiming the Disputed Areas; or a right, as
regards the whole country, to measure territorial waters from long
base-lines departing from the line and direction ofthe coast.

These circumstances greatly increase the difficulty which
confronts me, when | am asked to find that there has been constructive
notice to the British Government of the existence of the Norwegian
System, or of such claims by the Norwegian Government. At most,
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the British Government could be assumed to have had knowledge that
there was a possibility that Norway might, at some future time, try out
a course in other parts of the coast, similar to that which had been
followed inthe Sunnmore and Romsdal Decrees.

It is impossible to overlook the fact that the evidence clearly
indicates that the Government of the United Kingdom had no actual
knowledge of the Norwegian System, or of the nature and extent of
the rights claimed by Norway. Reference has already been made to an
attempt by Sir Charles Wingfield to obtain information, and to the
refusal by Mr. Esmarch to give any real indication of the nature and
extent of the Norwegian claims. There are other instances of
enquiries, and the Norwegian Agent gave an exhaustive list of the
answers given (Statements in Court, pp. 175-176). An examination of
these answers shows that no information was given to the
Government of the United Kingdom, at any time before the
commencement of the dispute, that could be regarded as actual or
constructive notice that Norway was asserting the right to establish a
belt ofterritorial waters measured from long base-lines departing from
the line ofthe coast.

There is one of the “answers”, to which the Norwegian Agent
referred, which requires special consideration, namely, the 1912
Report. This was a report of a Norwegian commission intended for the
information and guidance of the Norwegian executive and legislative
authorities. It contained extensive quotations from the Statements of
Reasons for the 1869 and 1889 Decrees; it showed that the
commissioners favoured the method of measuring territorial waters
from long straight base-lines; and it put forward concrete proposals,
similar to those adopted in the 1935 Decree, in the Annex No. 1
(supplemented by a later report by another committee in 1913 -
Counter-Memorial, Annexes 36 and 37). The Norwegian Government
withheld these documents so that it was impossible for the British
Government to understand the extent of the claims. Enough remained,
however, in the body of the 1912 Report to show that Norway might
be claiming the right to measure its belt of territorial waters from long
straight base-lines.
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Accordingly, the question arises: whether this communication of
the 1912 Report was notice to the British Government ofthe existence
ofthe Norwegian System; and, if so, whether there was acquiescence
by that Government, so as to enable the claims constituting that
System to ripen into rules of customary international law.

Here, without going into the question whether the Report was an
adequate warning of the existence of the System, | shall consider
whether the failure of the British Government to make specific
protests on receipt of the 1912 Report and of the Norwegian Note of
November 29th, 1913, can be regarded as acceptance of the
Norwegian claims.

The circumstances attending this communication are plain
enough. Controversy regarding the extent of Norwegian waters had
arisen as a result of the seizure of the British trawler Lord Roberts in
the Varangcrfjord in March 1911 (Counter-Memorial, Annex 38). The
difference between the two Governments, as understood at the time,
was stated in the British Minister’s Note of August 22nd, 1913, as
follows:

“The points of view of the two Governments may be briefly
defined as being that, while His Majesty’s Government contend that,
in the absence of any specific agreement to the contrary, jurisdiction
cannot be exercised in waters beyond a distance of three marine miles
from low-water mark, Norway claims as within her territorial
jurisdiction all waters up to a distance of four marine miles, together
with the whole area comprised in certain fjords”

The Minister proposed a modus vivendi, and, in his proposal,
made it clear that “ .. His Majesty’s Government must insist on
leaving the question of principle intact, and cannot admit that, failing
a special understanding, the Norwegian Government are entitled to
settle the disputed point arbitrarily in their own favour”.

In the Norwegian Foreign Ministry’s Note of November 29th,
1912 dealing with the proposal, reference was made to the 1912
Report: ‘The reasons advanced by Norway in support of her
delimitation of her territorial waters, are set forth in the report of a
Commission appointed in 1911. A few copies of a French translation
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of this report were forwarded to you unofficially at the time by my
predecessor Mr. Irgens. In it those principles of international law were
set forth, which, in the opinion of the Norwegian Government, were
favourable to its point of view, together with the particular
circumstances obtaining in the matter of Norwegian territorial waters,
including the recognition accorded thereto, either explicitly or
implicitly by foreign Powers".

The Ministry went on to suggest modifications of the proposal.
Nothing came of these negotiations, presumably because of the
intervention of war.

The 1912 Report was transmitted and adopted by the Norwegian
Foreign Ministry as a statement of the principles of international law
supporting the Norwegian position. This was done, however, in the
course of negotiations for the establishment of a modus vivendi. By its
very nature, a modus vivendi implies the reservation and preservation
ofthe legal positions of both Parties to the controversy. If nothing had
been said, it would have been necessary to imply an intention of both
Parties to admit nothing and to maintain their legal positions intact. In
this case, however, the negotiations proceeded on the basis of sin
express stipulation to leave “the question of principle intact”.

In these circumstances, | think that the British Government was
justified in regarding all aspects of the negotiations, including the
19x2 Report and the Note of November 29th, 1913, as covered by the
basic reservation. The omission to make a specific reservation or
objection at this stage cannot possibly be treated as proof of
acquiescence in or acceptance ofthe Norwegian System.

There is the further point, that from the time of the seizure ofthe
Lord Roberts, in 1911, until the present the Parties have been in
controversy about the extent of Norwegian waters and about the rights
of British ships in areas which were regarded by the British
Government as part of the High Seas. Parts of the controversy have
been settled by the British concessions with regard to the four-mile
limit, the ljords and sunds, and the recognition of the outer fringe of
the “skjreigaard” as the coast line.
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Apart from these concessions, the British Government has never
admitted the right to measure territorial waters from long base-lines
departing from the line of the coast or the “skjseigaard”, and it has
maintained throughout the contention that the waters must be
measured from the low-water mark. The transmission of the 1912
Report was made after the commencement ofthe dispute.

The position of the Parties regarding knowledge of the
Norwegian claims or notice ofthe existence ofthe Norwegian System
may be summed up. Shortly after the commencement of the dispute,
in the correspondence exchanged in 1913 and referred to above, the
British Government received some indication that Norway might be
making extensive claims as regards the demarcation of territorial
waters, but no definite information as to the extent of the claim; and,
as | have already indicated, the information was received in such
circumstances that the failure to make immediate protest could not
have been regarded as acquiescence even ifthe extent ofthe claim had
been indicated. In 1923 - 1924 at the time of the Kanuck incident,
both the British Government and the Norwegian Foreign Ministry
were in the dark as to the nature and extent of the claims which are
now regarded as being involved in the Norwegian System. The British
Government was informed by the late Sir Francis Lindley that the
Norwegian Government was relying on the application ofthe 10-mile
rule for the Pcrsfjord. The Norwegian Foreign Ministry thought that it
was relying on the Harbakken-Kavringen closing line for the fjord, 9.4
marine miles in length.

The communication by the Norwegian Foreign Ministry to the
Secretary-General of the League of Nations, March 3rd, 1927,
disclosed to the world the fact that Norway was asserting the right to
mark out the belt of territorial waters from long straight base-lines,
although even at that late date it was not yet clear that Norway was
asserting the right to use base-lines that departed from the line and
direction ofthe coast or ofthe outer fringe ofthe “skjseigaard”. In the
correspondence arising out of the Lord Weir seizure, there was a
marked change on both sides. Sir Charles Wingfield’s Note clearly
indicated that the British Government had by that time learned that
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Norway was asserting the rightto use long straight base-lines, and that
it suspected that the Norwegian claim might be even more extensive
than that which was involved in the closing line for the Syltefjord then
relied on by the Norwegian authorities. The British Government was
requesting definite information as to the nature and extent of the
Norwegian claim. Mr. Esmarch’s Note shows clearly that the
Norwegian Foreign Ministry was then aware that much more
extensive claims were in the offing, but that it was still impossible to
give any real information as to the nature and extent of the claims. The
British Memorandum to the Norwegian Government, July 27th, 1933,
set forth in the Counter-Memorial, Annex Il, shows that even then the
Government was still waiting for an authoritative statement as to the
Norwegian claim. It is clear, therefore, that the British Government,
notwithstanding repeated requests, was unable to obtain any definite
information as to the true nature and character of the Norwegian
System prior to the judgment in the St. Just case, and the publication
ofthe Royal Norwegian Decree of 1935.

In these circumstances, | cannot avoid reaching the conclusion
that it has not been proved that the Norwegian System was made
known to the world in time, and in such a manner that other nations,
including the United Kingdom, knew about it or must be assumed to
have had constructive knowledge.

There is perhaps one qualification regarding the foregoing
conclusion. It appears from the record of seizures and warnings to
trawlers that Norway, in 1923, began to assert and enforce exclusive
rights in the waters in dispute. There is an isolated instance of warning
to a British trawler Caulonia in 1913, at a point outside the Green
Line; but no other instance of either seizure or warning at a point
outside of that line before 1923. Between the years 1923-1949, there
were twenty-four seizures and twenty-three warnings of trawlers at
points within the Disputed Areas.

There can therefore be no doubt that Norway, from 1923 on, was
vigorously asserting and enforcing extensive exclusive rights. On the
other hand, this was too late to support a claim to the existence of the
Norwegian System as a doctrine of customary international law
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binding on the United Kingdom. The first of the seizures, the Kanuck
in 1923, was the subject of diplomatic negotiation. While it would be
entirely proper to attribute to the Government of the United Kingdom
knowledge that Norway, during the period from 1923 to 1933, was
asserting very wide claims as regards the extent of territorial waters,
this all took place after the present dispute had come into being.

It was too late to give effect to a special or regional doctrine of
international law binding on the Government ofthe United Kingdom.

I do not intend to comment on the different sectors of the coast,
or to indicate, in detail, the parts ofthe Disputed Areas which are open
to objection as not having been delimited in conformity with the
principles of international law. In East Finnmark

I consider that the Disputed Areas between base-points 5 and 12
are open to serious objection, and there | consider that the Green Line
fairly indicates the extent to which the Blue Line is not in confomrNty
with international law. Between base-points 12 and 35, while there are
places where the Blue Line departs from the line and direction of the
outer fringe of the "skjaergaard”, the Green Line is unsatisfactory for
two reasons: (1) because it needs to be rectified in accordance with the
British alternative submission; and (2) because further rectification
would be necessary to take into account penetrations in the fringe of
the “skja.Tgaard" which in reality have the characteristics of bays
enclosed by groups of islands.

Between base-points 35 and 48. while the matter is not free from
doubt, 1am not inclined to question the Blue Line.

Accordingly, in view of all of the foregoing considerations. | am
led to the conclusion that the delimitation of the fisheries zone fixed
by the Norwegian Royal Decree of July 12th. 1935, is not in
conformity with the rules and principles of international law.

(Signed) J.E. Read.
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HAYKOBE XXUNTTHA*

TWXXAEHBb MOPCBKOI O INPABA

3 31 xoBTHA no 4 nuctonaga 2016 poky B HauioHanbHOMY
yHiBepcuTeTi «Ofecbka MoOpcbka akafeMisi» Ta HauioHanbHOMY
yHiBepcuTeTi  «Ofecbka HOpUAMYHA  akafemis»., Mg erigoto
KoopauHauiiHoi  paguM  monogux — pucTiB  npu  [0noBHOMY
TepuTopianbHOMY ynpaBAiHHI tocTuuii B OpecbKili obnacTi Ta
rpoMazchbkoi opraHisauii «Acouialis MOPCbLKOro rnpasa YKpaiHu»,
npoiwoB TvKAeHb MOPCLKOro Mpasa, NPUCBAYEHNn MiXKHapoLHOMY
[HI0 YopHoro mops.

[na yyacTi y 3axofax 6yno 3anpoLleHo (axiBuiB, HayKOBLiB Ta
iHLIMX 3aLikaBneHux ocib.

Y pamkax TUXKHS MOPCbKOro npasa 6y10 NpoBeAEeHO:

31.10.2016 p. - Kpyrnwii ctin, npuceadeHnii Mi>xkHapogHOMY
AHO YopHoro mopsa (B HauioHanbHoMy YHiBepcuTeTi «Opecbka
MOPCbKa aKafieMisi»), fe O06roBOPIOBA/IOCA LUMPOKE KOMO MUTaHb,
MOB'A3aHMX 3 BUKOPUCTaHHAM pecypciB YopHOro Mopsi, eKOHOMIKO-
MpaBOBi acMeKTW Cy4yaCHOro CTaHy ekosnorii  YopHoro Mops,
Jenimitauii  MOpCcbKMx  npocTopiB  YOpHOMOPCLKOrO  GaceliHy,
MpPaBOBOr0 PEryntoBaHHA CTaTyCcy YKpaiHCbKMX MOpsKiB Ta iH. B
06roBOPEHHI B3AM y4acTb MPaKTUKYOUi OPUCTU HOPUAUYHUX (ipM
«AHK», HOpugnyHoro 6topo CepreeBux, HOPUANYHOT  dhipmn
«Inicr™ai», npeacTaBHWK BiAAiny SKOCTI BOAHOrO CcepefoBuLla
IHCTUTYTY MOpCbKOi 6ionorii HauioHanbHOT akafemil HayK YKpaiHu
C.€. [atnos, Biue-nNpesnaeHT acouiauii MOPCbKOT  MeanuMHK
B.4. MacivyHunk, pagHnK MonoBn npodcnifiky npawiBHWUKIB MOPCLKOIo
TpaHcnopTy YkpaiHu HO.C. [lenux. npothecopcbKo-BMKNafaLbKuii
CKMag npoginbHMX BULMX HaBYaSbHUX 3aKnagis: HauioHanbHOro
yHiBepcuTeTy «Opecbka MOpcbka —akafiemis», HauioHanbHOro

Martepianu py6pukn MatoTb iHQoOpMaLiiHUIA xapakTep.



254

yHiBepcuTeTy «Oflecbka topufuyHa akagemisi», HauioHansHOro
YHiBepcuTeTy KopabnebyayBaHHs iMeHi agmipana Makaposa.

Tak, TeMOI0 BUCTYNY K.l0.H., 3aBifyto4oi nabopatopieto Kadespu
MOPCbLKOro Ta MUTHOro npasa HY «OHOA» T.B. ABepOuKiHOT cTanu
OKpeMi acrekTu MpaBOBOrO pPerynioBaHHA PeXxumy BUKOPUCTaHHS
BUK/TIOUHUX EKOHOMIYHMX 30H NMPUYOPHOMOPCLKUX AepxkaB. B xopi
06roBopeHHs  6Gyno  BiAg3HayeHo, WO HOPMW  HauiOHa/IbHUX
3aKOHOAABCTB MPUYOPHOMOPCLKMX [epXKaB B LislOMYy BiAnoBifatoTb
Hopmam KonBeHuii OOH 3 Mopcbkoro npaBa 1982 poky npo
MPaBOBMWIA CTaTyC Ta PEXUM BUKOPUCTAHHS BUKITHOUYHOI EKOHOMIYHOT
30HM Ta He MICTATb CYTTEBMX BigXuneHb Bif i Bumor. lpoTe, AK
NpeAcTaBNAETbCA, HasABHI OKpeMi Npobnemy 3aKOHOTBOPYOrO PiBHSA
oo MexaHismy peanisauii HopMm aK BnacHe KoHBeHuii OOH 3
MOpCbKOro npasa 1982 poKy B LMX KpaiHaX, TakK i1 3aKOHOJaBCTBa,
NPUIAHATOrO Ha 17 po3BUTOK. OCO6/MBO 3a3HaYeHe CTOCYETbCS
YKpaiHy, AKil y nowykax anbTepHaTUBHUX [Xepen eHeprii BapTo
6yno 6 BepHyTW yBary Ha po3BMTOK BUAIB AiSNbHOCTI 3 eKOHOMIYHOT
PO3BiAKM Ta PO3PO6GKM BUKKOYHOT EKOHOMIYHOI 30HW, TaKux $iK
BUPOGHMLTBO eHEPTIT LUISAXOM BUKOPWUCTaHHS BOAW, Teuild i BITpY.

AcnipaHT Kaefpu MOpPCbKOro Ta MUTHOro npaesa HY «OHOA»
T.M. TlnaHkoBa npuragana Yy CBOIA fonoBigi Npo reHesy
MiDXXHapO4HOro cniBpobiTHMUTBA Yy cepi 3abe3neyeHHs 6Ge3neku
mopennascTBa B YopHOMY MoOpi, poO3KpWna CyYTb OCHOBHMX
MDKHapoaHWX yrog y Uil cdepi, a TakoX BKasana Ha Te, LWO
HeOOXiAHICTb  YKNafEHHS  MDKHapOAHMX  [OrOBOpiB  LI0OAO
3abe3nevyeHHs  6e3nekn  MopennaBCTBa Ta  MOMEPeLKEHHS
3abpyaHeHHs YopHoro mopsa 6yna 06yMOBMeHa YCBIAOMIIEHHSIM
NpMoepexxHUMM fep>KaBaMu BUKNHOUYHOT BaXKAMBOCTI LUX acnekTiB
mopennascTBa y YopHOMY MOpi Ta HEMOXAMBOCTI iIXHLOFO
BUPILLEHHS 3axofamu, 3aCTOCOBYBaHUMW Ha HaliOHa/IbHOMY PiBHI
OKpeMuMMM KpaiHamu. LiI yroguM nOKAMKaHi 3aknact¥ OCHOBY AnA
PO3ropTaHHSA  LMPOKOT  B3aEMOAIT  MDK  MPUYOPHOMOPCLKMMM
JepxaBaMn 3 MeTOK  3aXMCTy Ta  36epeXeHHs  MOPCbKOro
cepefoBuMLLa, 3abesnevyeHHs 6e3neKknm MOPennaBcTBa, MNPOBeAEHHS
BIAMOBIAHMX HAyKOBUX AOCMiJKEHb, BUPOOMEHHA MOrOMKeHMX
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npaBun i crtaHgapTiB y cdepi 3abe3neyeHHss 6e3nekn MOPCbKMX
NoJOpOXei, MeBHOI YHiiKalil HalioHalIbHOro  3aKOHOAABCTBA
LlepXxaB-y4acHuLb.

01.11.2016 p. —3acigaHHs1 KOAerii OpUCTIB MOPCLKOro npasa
(B HauioHanbHOMY yHiBepcuTeTi «OfecbKa MOPCbKa akafemis»), fie
06roBOPHOBANIMCA MOX/IMBOCTI YYaCHUKIB MiXKHapOAHMX OpraHisaliii
y cdepi MOpCbKOro npaea, iX B3aEMOAiS 3 HauiOHabHUMU
rpoMaAcbKMMM  OpraHisauisMu,  3auikaBneHMMn  ocobamy Ta
npo6nemaTMky 3acTOCYyBaHHA OTPUMaHOro [OCBigy B YKpaiHi. Y
3axofi B3sSAM  y4vyaCTb A.10.H., NpOgecop, Neplwunini  npopekTop
HauioHanbHOro  yHiBepcuTeTy «Opgecbka MOpPCbKa —akafdemisi»
O.M. WemsKiH. agBokaT, 3aCcTynHuWK ronosu HAAY B Opecbkiii
o6nacTi, MapTHep AK «[lpaBo» A.€. KOCTiH, HauyanbHUK Bigainy
noptoeoro Harnsgy Cnyx6u 6esneku mopennasctsa A «AMIMY»
O.1. KyuuH, afBoKart Ta cTapLuuii napTHep topuanyHot gipmn «Black
Sea Law Company» €.C. Cyka4oB, afiBOKaT HOPUAUYHOI Qipmu
«Lexcellence» B. KoHorpaii, Mpe3ngeHT deaepauii MOPCbKMX
npotecinHnx  cowsie M.B.  CniocapeBCbKUA, a  TakKox
npeAcTaBHUKK CyfiB 3arasbHOT HOPUCAMKLIT Ta rocnogapcbkux cyais,
MOPCbKUX HaBYa/bHUX 3aKnafiB, eKOoMorivyHoi iHcrekuii Ta iH. B
pamkax 3acifiaHHs 6ynn 06roBopeHi MUTaHHS y4yacTi NpefcTaBHUKIB
YKpaiHn B po6oTi IMO, nepcnekTvBM CTBOPEHHS Mi>XKHApOAHOrO
PEECTPY CyfeH B YKpaiHi; KOHTPONb Aep)XaBu MOpTy 3a AOTPUMaHHAM
npaB MOPAKIB Ta B3aEMO/is 3 NPOMEeCiAHNUMM crinKamu.

02.11.2016 p. - Maiictep-knac «Sister Ship Arrest» (B
HauioHanbHOMY YHiBepcuTeTi «OfecbKa MOPCbKa akafeMisi») CTaB
Nepwmnm 3 OCIHHBOro UMKy Malicrep-knacis HpUAUYHOT Gipmu
«Interlegal» pana cTygeHTiB ogecbkux BH3. MMig uac 3axogy
O. TlTaweHuyK, topuct «Interlegal», npefcraeuna  Ans
03HaMOM/IEHHS YYaCHUKIB Malicrep-Knacy psf HefaBHIX KeiiciB, fKi
aKTMBHO CYNpOBOKYBa/M  (haxiBui KomnMaHii. [onosigi 6ynm
npuceayeHi Temam «Sister Ship Arrest» i «Hepfoctaya BaHTaxy B
KOHTeliHepax». B xogi nepworo BUCTyNy  posrnsganacs
npo6aemMaTnKa apewiTy CyfHa Yy BNacHOCTI CYAHOBMACHMKA, IHLLOMO
HDDK Te CyAHO, LIOLO SKOro Crno4vaTKy BMHUK/IA MOPCbKa BMMOTra.
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Mpe3eHTaLis IpyHTyBanaca Ha NoOXKeHHAX MiXXHapoAHOI KOHBEHLLIT
Npo YHiikauito AedKux npasui, WO CTOCYOTbCA apewTy MOPCbKMX
cyfieH, 1952 p. Ak npuknag NOKPOKOBOLL iHIiLiFOBaHHS apeLuTy «sister
ship» B YkpaiHi, aygutopii 6yno npeactaBieHO cnpaBy 3 NPaKTUKK
«Interlegal» npo cTArHeHHs GYHKepHOro 6opry MiX iHO3eMHMMM
KOMMaHifiMK - GYHKepHUX TPeinaepom i cyaHoBnacHMkoM. OcobnmBy
yBary 6yno MpUAINEHO MWTaHHSAM BCTAHOBMEHHS HOPUCANKLIT i
(haKTMYHOMY BUKOHAHHIO YXBa/iM Cyfly Npo apewlT cydHa. B pamkax
apyroi gonosigi O. MTaweHYyK noginunaca AoCBiAOM HOPUANYHOTO
CynpoBOLY MNOCTaBOK KOHTEMHepHUX BaHTaxkiB Ha ymoBax CFR Ta
CIF i BeaeHHAM npeTeH3iiHOT pob6oTyM 3a (akTamMu HegocTaui
BaHTaXy B nMopTax npusHayeHHs. CneuianicT «Interlegal» BucBiTAnNa
0COONMBOCTI  CKNMajiaHHA  TOBAapHO-CYNpPOBIAHOT  AOKYMeHTaUil,
nepexogy PusnKiB MK MOKyMuem i NpofaBuUEM, BU3HAYEHHS 30HU
BiANOBIAA/NIbHOCTI  KOHTEHEpHOro  TepMiHany i NiHiiHOro
nepeBi3HMKa, HAsfBHOCTI CTPaxOBOr0 iHTEpPecy Yy CTOPiH, a TaKoX
CTaHZapTHMX YMOB BW3HaYeHHA (iHANbLHOI Barn 3a KOHTpaKTamu
GAFTA T1a FOSFA. B xoai 06roBopeHHs 6ynu HafaHi NpakKTUYHI
peKoMeHfauii LoA0 BeAeHHS MpPeTeH3inHOT poboTM 3a hakTamu
HeaocTadi BaHTaXy B KOHTeiHepax. HaiakTMBHILLI y4yacHUKK 3axomy
OTpMMa/IM B MOJAPYHOK MNyTiBHUK «lLlo 3aBakae XOpPOLLOMY
thpaxTyBa/bHUKY?» | 6ynu 3anpolleHi Ha [eHb BigKpUTMX ABepeit 4o
ropuanyHoT ipmu «Interlegal».

03.11.2016 p. - IHGopmauiiHuin cemiHap [podcninku
POGITHNKIB MOPCbKOr0 Ta PIYKOBOr0 TpaHcnopTy YKpaiHu (B
HauioHanbHOMy YyHiBepcuTeTi «Opecbka MOpCbKa akafdemisi»), nif
Yyac fKOro KypcaHTM HauioHansHOro yHiesepcuteTy «Opecbka
MOpCbKa akafeMis» gisHanuca npo CcBOI Mpaea, Npo Te, $K
y6e3neynTn CBOE MpaueBnallTyBaHHS 40 BiAxo4y B peiic, Lo pobuTu
i Kyou 3BepTaTucs, y BUMNafKy MOTPanisHHA Yy HenpUEMHOCTI Ha
60pTYy CyaHa.

04.11.2016 p. - BigkpuTunii TypHip 3 Mopcbkoro npaea (Binwi
3an  (Myseir pigkicHOI KHMrM) HauioHanbHOrO  yHiBepcUTeTy
«OpecbKa puaMyHa akageMis»), Lo 3aBeplumB TUXKAEHb MOPCLKOMO
npaea. Y TypHipi B3sAM yyacTb KomaHja «Lawyers on Ship»
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HauioHanbHOro yHiBepcutety «OgecbKa HOpuanyHa akagemis»,
KoMaHAn «Lex in mare» i «Legum» HauioHafbHOro yHiBEpCUTETY
«Opfecbka MOPCbKa akageMisi». TYPHIp OLiHIOBaN0 KOMMETEHTHE XYpi
3 TEOPETUKIB i NPaKTUKIB MOPCLKOIO Npasa: afBOKAT, Y/leH KOMITETY
i3 3aXMUCTy npaB afABoKaTiB, uyneH KPMIO npu F'TYHO B OpechbKild
obnacti FO. "puropeHko, afBokat opuguyHoi ipmmn «Lexcellence»
B. KoHorpali, agsokaT Ta CTaplivid MapTHep HPUAUYHOI dipmu
«Black Sea Law Company» €.C. Cyka4oB, afBOKaT, KepiBHMK
HanpAMKY mopcbkoro npasa FOpuanyHoi komnaHii AHK A. Bonkos,
K.}0.H., aABOKaT, Kepytounii napTHep KOpuanuHoro 6t0po Cepreesux,
[OLEHT Kadegpyu MOPCbKOrO M MWTHOro npaBa HauioHanbHOro
yHiBepcuteTy «Ofecbka topuauyHa akagemis» HO.B. Ceprees,
A.10.H., npoecop MiXKXHAPOAHOIO ryMaHiTapHOro YHiBEpCUTETY
b.B. ba6iH, K.0.H., 3aBigytouya Kaegpu MOPCbKOro npasa
HauioHanbHoro yHiBepcuteTy «Opgecbka MOPCbKa — akafemis»
O.C. CaBn4.  [NapTHepoM  MNpOBEAEHHA  TYpHipy  BUCTYNuio
FOpuanyHe 6topo Cepreesux.

KomaHgamu 6Gyno npefcraBneHO Ha BMpilLeHHS Taki npaBoBi
3aBAaHHA: 1) HajatM  nponosuuii  cnpaeegnvBOl  CUCTEMMU
0nofaTKyBaHHA AN MOPSKIB, 2) OUIHUTWU NepcnekTUBM PO3BUTKY
piYKOBOro CyAHOMNaBCTBa B YKpaiHi, 3) PO3rnsiHyTU MOX/MBOCTI
BiAPOAKEHHS MOPCLKOIo TOProBe/IbHOMro (POTY YKpaiHu.

Mepemoxuem TypHipy cTana KomaHga «Lex in  mare»
HauioHanbHoro yHiBepcuteTy «Oflecbka MOPCbKa akafeMmis» y cknagi
KYpCaHTIiB 4eTBepTOro Kypcy Xaninosoi KapuHu, [Joni IpuHwK,
3akycunoBa Aptema, Kosspuyka Cepria i HAwkoBoi Banepii
(KepiBHVMK KOMaHAW CTapwiuii BUKNagay Kageapy MOPCHKOrO mnpasa
HauioHanbHoro yHiBepcuteTty «Opecbka MoOpCbka —akafgemis»
BuwHeBCbKMIA BaneHTUH J1e0HIgOBMY). Y KOXHIili KOMaHAI TaKoX
Oynu Big3HaueHi NepeMoXL|i B 0COOMCTili NepLUIOCTi.

BiTaemo nepemoxuiB TypHipy !!!

MigroToBneHo:
K.l0.H., 3aBigytoya Kadeapoo MOpPCbKOro
npasa HY «OMA» Casuy O.C.
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KPYT /1MW CTIN
«BMJINB CYA0BOT PEPOPMW HA 30INCHEHHSA
AOMIHICTPATUBHOIO CYAOUMHCTBA»

26 >xoBTHA 2016 p. Ha 6a3i HauioHanbHOro YyHiBepcuUTeTY
«OfecbKa topuanyHa akagemis» Kadeapor afAMiHICTpaTUMBHOroO Ta
thiHaHCOBOrO0 npaBa 0Oy/n0 MPOBEAEHO 3acigaHHs Kpyraoro crony
«BnavB cyfoBoi  pepopMM  Ha  34iACHEHHSA afMiHICTPaTUBHOIO
CYZOHMMHCTBA» Mif KEPIBHULITBOM K.10.H., foLeHTa Xamxogepu O.I.

Y po6oTi Kpyrioro CTony B3S/M Yy4yacTb CTYAEHTM CYAO0BO-
afMIHICTPaTUBHOIO (hakynbTeTy, PakynbTeTy MiArOTOBKM CAigYMX Ta
BUKNafa4i Kadefpu agmiHiCTpaTUBHOrO Ta (PiHAHCOBOro npasa
HY «OHOA».

YuacHMKaMu  Kpyrioro crofiy Oyno  3acnyxaHo  [JonoBifi
crygeHTiB A.l. 3y6oBoi, H.B. Jowakoscbkoi, O.M. Koposb,
AA. KynuHny, A.O. lMoBakK, r.B. CTyKa4eHKo,
A.B. TopxuHcbkoi, A.A. LlBeub, nNiAroToBfeHi nif HayKoBUM
KepiBHULTBOM Ta 3a CMNPUSHHS BWKN3JaLLKOro cknagy Kadegpu
aAMmiHicTpaTMBHOro Ta hiHaHcoBoro npasa HY «OKOA». OCHOBHY
yBary y4acHvKIiB Kpyrfioro ctony 6yno 30cepekeHo Ha 3MiHax, AKuX
3a3Hae agMiHiCTpaTMBHe CYAOYMHCTBO BHACMifOK peanisauii cygosoi
pehopmn B YKpaiHi. Kpauwi gonosidi penpeseHTyemMo pdani Ha
CTOPIHKaX HaLLOro »ypHany.

Kogndikauiss Bubop4yoro 3akoHogaBcTBa Ta ii BN/IMB Ha
YCTAaHOBMEHY CYA0BY MPaKTUKY

Ko3auyykJA., K.10.H., AOLEHT Kadeapn agMiHicTpaTUBHOIO Ta
(hinaHcosoro npasa HY «OKOA», Koponb O.M., cTyfeHTKa 5 Kypcy
Cyf0Bo-aAMiHicTpaTuBHOrO (pakynbTeTy HY «OHOA»

30iACHEHHS Koaudikawii BMGOpUOro 3aKOHOfaBCTBa
KapAuWHanbHUM  YMHOM  BiO6pasMTbCA Ha YCTaneHii Ccypao.ii
NpakTUUi WOAO BUPILLEHHA cnpaB afMiHICTPaTUBHOIO CyA0YMHCTBA.
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Xouya igesa CTBOPeHHs Bubopuoro Kogekcy YKpaiHuM He HOBa, ane
OCTaHHIM 4acoM BOHa HabyBae NIATPUMKWM Ccepef HayKOBLiB Ta
MPaKkTUKiB.  AKTYa/lbHUM  BBAXaETbCA  [OCMIIKEHHA  BMMBY
Kogudikayii BMOGOPYOro 3aKOHOAaBCTBA Ha MOPAJOK AisNIbHICTb
cy6’eKTiB BMOOPUOro NpoLecy Ta cyay.

BigcyTHICTb HaneXHOro BPerysnoBaHHSA BMOOPYMX BIAHOCMH Ta
XaoTUYHUIA XapaKTep 3aKOHOAABCTBA € OAHIEI 3 MPUUNH BUHUKHEHHS
BMGOpUMX cnopiB. Ha TenepilHin 4ac BWGOPYI  BiAHOCWMHWK
BperynboBaHo KOHCTUTYLiE YKpaiHy [1] Ta 3akoHamu YkpaiHu «[po
micueBi Bubopu» [2], «IMpo Bubopy HapogHux genyTatie» [3], «[po
Bn6bopn [MpesungeHTa YkpaiHu» [4], «[Mpo LleHTpanbHy BUGOpUY
Komicito» [5] Towo. Pa3om 3 TUM, 3a3HayeHi HOpMaTUBHO-NPaBOBI aKTH
He CTBOPKOKOTL OJHO3HAYHOrO YABMEHHA LWOAO BpPeryntoBaHHs
BMOOPUMX BiHOCKH.

MpaBoBe perynoBaHHA BMOOPYOro MpoLecy Ha HawioHasbHOMY
PiBHi  3[iACHIOETbCA i3 ypaxyBaHHSIM  MiXXHApPOAHO-MPaBOBUX
cTaHAapTiB y Uili cepi. Mpu uboMy, B 6araTbox KpaiHax (PpaHuis,
benbrisa, ApreHTMHa, KawmepyH, €runet, binopycs, Monaosa,
AsepbaiipkaH) MpaBoBa pernaMeHTauis  BMOGOpYMX  MpoLeayp
30iCHIOETLCA Ha PiBHI BUOOPUYMX KogekciB [6]. BapTo 3a3HaumTy, WO
B YkpaiHi npoekT Bubopyoro kogekcy Bxe IicHye. [MpUAHATTS
Bubopuoro Kogekcy, SIKWiA 61 BpaxoBYBaB BIiTUM3HSHWIA KOHTEKCT,
OYiKyBaHHS CyCnifbCTBa Ta PEKOMeHaLlii eKcrepTiB, €, 6e3 CymHiBy,
OQHMM 3 KNHOYOBKX 3aBAaHb AN BepxoBHOT Paan y TenepiluHii yac.

MpobnemaTnka BMOOPYMX CMOPIB Ta iX PO3rnsg B CydaoBOMY
nopagKy  Mae  MiKranyseBuid — xapaktep Ta  CTOCYETbCH
KOHCTUTYLINHOTO, KOHCTUTYLiHO-NpoL,ecyansHOro Ta
aAMiHicTpaTMBHOro npasa. Lie 3ymMoBnieHO cneumdikoro caMoro crnopy,
AKNIA Mae Ny6nivyHO-NPaBoBY NPUPOAY.

OckapXeHHi €  (hOpMOKO  NepeBipKM  3aKOHHOCTI i
06rpyHTOBaHOCTI BY/Ab-KOro pilLEHHS, WO CTOCYETbCA BUBOPIB. Xo4a
OCKapXXEeHHS 3apaxoBYIOTb A0 (haKy/bTaTUBHOMO eTany, OCKifIbKW 0ro
ICHYBaHHS 3a/IeXMWTb Bif, BUHWKHEHHS KOHMAIKTHUX CUTYauii MiX
cy6'eKTamm BMOOPYOro npoLecy, NpoTe BOHO MOXE CYNpOBOKYBaTU
KOXXHY i3 CTafili BUGOPUOro npoLecy.
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Mpouenypa OCKapXeHHS PO3MOYMHAETLCA HEe 3a PILLEHHSM
YNOBHOBaXKEHOI0 cy6’ekTa (M0OCafoBoi 0co6M) BU6OPUOro npouecy, a
3 iHiyiaTmem BuGopus (ocobu, fKa He HafineHa BRaAHUMU
NMOBHOBaXKEHHSAMM). MMO3UTUBHUM € Te, WO 0cob6a, 3a1eXHO Big BULY
Cropy, Mae 3MOry 3BepTaTucs 40 BMOOPUYOI KOMICIT BALLOro piBHA abo
6e3nocepeHLO [0 afMiHICTpaTUBHOrO cyay [7].

MepegbaumBluy  CyfoBWMIA  3aXMCT, 3aKOHOAaBELb OKPECNuB
npeameT po3rnsgy agmiHiCTPaTMBHMX CyAiB, OXOMMBLUM X €AUHUM
TEPMIHOM «CMOpW LWOAO0 NPaBOBIAHOCWH, NOB’A3aHMX 3 BUOGOPYUM
npouecom yun pedepeHaymom» (cT. 17 KAC Ykpainun) [8]. MoHATTH
«BMOOPUMIA CNip» He BU3HAYEHO Y YNHHOMY 3aKOHOAABCTBI.

Y cBOKW uepry, creundika BMOBOpPUMX CNOPIB  3ymoBuUMa
HeobXiAHICTb BMOKPEM/IEHHS OKPEMOro NPOBapKEHHS AN1f po3rnsagy
Bka3aHOI KaTteropii cnpas, WO BigobpaxeHo y cT. 176 - 179 KAC
YKpaiHu.

BignosigHo go KAC YkpaiHu, A0 ChopiB, AKMX MOXe 6yTu
PO3rNISIHYTO B MOPALKY aAMiHICTPaTUBHOIO CyfOHMUHCTBA HANleXaTb:

- CMopu LWOAO OCKapXXeHHs piweHb, Ai1 4n  6e3aisnbHOCTI
BMOOPUMX KOMICiil, KOMICIiA 3 pedhepeHayMy, YMEHIB LMX KOMICIH, a
TakoX iHiUiaTMBHOI  rpynu pediepeHaymy, iHWWUX Cy6’eKTiB
iHiLitoBaHHS peepeHayMy, (4. 1cT. 172 KAC YKpaiHn);

- CMopu LWOAO OCKapXXeHHs piweHb, Ai1 4n  6e3aisnbHOCTI
LleHTpanbHOT BUGOPUOT KOMICIT WOA0 BCTAHOBNEHHS Heto pe3ynbTaTiB
BMOOPIB UM BCEYKPaTHCLKOro pedepeHaymy, uneHis LleHTpanbHoI
BMGOPYOI KOMICIT (4. 3 cT. 172 KAC YKpaiHu);

- CMopy WOAO YTOYHEHHs cnucky Bubopuis (ct. 173 KAC
YKpaiHn);

- CNOpW LOAO0 OCKApPXXEHHS pilleHb, Al abo 6e34isNbHOCTI
OpraHis BWKOHaBYOT Bfafu, OpraHiB MICLEBOro CaMOBpPALYBaHHS,
3ac06iB MacoBOi  iH(hopMaLiT, iH(hopMaLiiHUX ~ areHTCTB,
NigNPUEMCTB, YCTaHOB, OpraHisauiii, IXHIX NOCafoBMX Ta CNYX60BUX
0cib, npauiBHUKIB 3ac06iB MacoBoOi iHopmaLil Ta iH(popmaLiiHnX
areHTCTB, fKi  MNOPYLWYOTb 3aKOHO4ABCTBO Mpo  Bubopn Ta
pecepeHaym;
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- CNOpW LLOAO OCKapXXeHHs Ail um 6e3gisnbHOCTI KaHAMaaTis,
IXHIX goBipeHux oci6, napTii (6710Ky), MicLeBOT opraHisauii naprii,
TXHIX nocafgoBmx 0Ci6 Ta YNOBHOBaXEHMX 0Ci6, iHiLiaTMBHMX rpyn
peepeHayMy,  iHWKWX  CcY6’eKTiB  iHILiOBAHHA  pedepeHayMmy,
otiyiHMX crocTepiradis  Bifg Cy6’ekTiB  BMOOpPYOro npotecy
(cT. 175 KAC YKpaiHwn);

- Crnopu, SiKMX MOoB’A3aHO i3 BMOopamu [MpesnpeHTa YKpaiHu
(cT. 176 KAC Ykpainn) [8]

OueBMAHOK € BIfCYTHICTb MNOBHOr0 Mepeniky crnopis, ki
MOXYTb BUHWUKHYTW Mif Yac BMOOPUOro npouecy, Ta AKUX Mmoxe 6yTu
PO3rNsHYTO B NOPSAAKY aAMIHICTPAaTMBHOIO cyfoumMHcTBa. Came TOMY
BBaXKAETbCA JOLINbHAM NPUIAHATTA Brbopuoro kogekcy YKpaiHu, Lo
3anpoBaguTh E4UHI NpaBua NPOBEAEHHS MiCLEBUX, MapiaMeHTCbKMUX
Ta NpesngeHTCbKUX BMOOPIB. TakniA KPOK € HeooXigHum Aans
3abe3neyveHHs cTabinbHOCTI Ta nepef6ayvyBaHOCTi  BMOGOPYOro
npouecy, MOro 3po3yminocTi Ta [OCTYMHOCTI Ans  rpoMagsH,
rapaHTyBaHHA BUOOPUMX Mpas, AKMX HagaHo KOHCTUTYL e YKpaiHu.
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OKpeMi NUTaHHA pethopMyBaHHS
BepxoBHoro Cygny YKpaiHu

Xamxogepa O.MM., K.l0.H., 4OUEHT Kaeapu agMiHiCTPaTWUBHOTO i
thinancosoro npasa HY «OHOA», L Beub [.A., cTygeHTKa 5 Kypcy
CYyf0BO-aAMiHiCTpaTuMBHOIO hakynbTeTy HY «OHOA »

HoBwuii 3akoH YkpaiHu «I1po cyaoycTpii i ctatyc cyauis» Big 02
yepBHA 2016 p. [1] (gani - 3akoH Ne 31), Ha BiAMIHY Bif nonepeaHLOT
pefakuii, HagaB BepxoBHomy Cyay cTaTycy KacaliiiHOl iHCTaHLi, a y
BUMagKaxX, nepegbavyeHnx npouecyaibHMM 3aKOHOM, - MNepLioi Ta
anensuiiHoT iHcTaHUiT. Lle noB’A3aHo 3 TUM, Lo Y 3akoHi Ne 31,y cT. 14
nepeabayeHo, L0 YYaCHMKM Cy[0BOro MPOLeCy Ta iHLWi 0cobn MatoTb
npaBo Ha anefsuiiHWiA nepernsg cnpasy Ta Y BU3HAYEHUX 3aKOHOM
BUNafKax - Ha KacaujiliHe OCKapXXeHHsl Cy[OBOr0 pilleHHs; TOo6To,
3abe3neyyeTbCs  anenAuiiHniA - nepernag  Ans  yCix  KaTeropii
aAMiHiCTpaTMBHMX  cnpaB. HatomicTb, B  u4MHHOMY  Kogekci
afMiHICTPaTMBHOIO Cyfo4MHCTBA YKpaiHu [2] (pani - KAC YkpaiHu)
nepefdayeHo KaTeropii cnpas, fKi He MignaratoTb anensuiiHomy
nepernsgy abo nepernsg AKX He BM3HAETbCA anensuiiHuM (amB. 4. 4
cT. 18, ct. 171-1, n. 4 u. 1cT. 237). Lle agMmiHicTpaTuBHI crnpasu, siKi
PO3rNSAalnTbest BUWMM afMiHICTPaTUBHMM CyOM YKpaiHW SiK CyfoMm
MepLuoi iHCTaHLiT; cnpaBu LWOAO BCTaHOBMEHHA LIBK pesynbTartis
BM6OpiB abo BCEYKpaiHCLKOro pedepeHaymy, npo  AOCTPOKOBE
NPUNWHEHHA MNOBHOBaXKEHbL HApOAHOro AenyTtata YKpalHW, a Takox
CMpaBM LLLOJ0 OCKaPXXEHHS aKTiB, Ai umn 6e3aisnbHOCTi BepxoBHOI Pagu
Ykpainu, lMpe3ngeHTa YKpaiHu, Buwoi pagu roctuuii (sigrenep -
«npaBocyaas»), Buuloi keaniikauiiHOT KoMmicil cyaniB  YkpaiHu,
KeanichikaliinHo-gucumunniHapHoT KoMiciT MpoKypopis.

Wopo cknagy, T0 y BepxoBHomy Cygai gistumyTs: 1) Benumka
Manata BepxoBHoro Cyay; 2) KacauiiiHuii agMiHicTpaTMBHWIA cyg;
3) KacauiiHuii rocnogapcskuii cyg; 4) KacayiinHuiA KpuMiHansHWUM cyg;
5) KacauiiiHuii UMBINbHUIA Cyf, Y KOXHOMY KacauiliHomy cypi
YTBOPHOKOTLCA CyAOBI Manaty 3 PO3rnsLy OKPeMUX KaTeropiii cnpas 3
ypaxyBaHHsM cnevyianizauii cyanis. Y KacauiiHomy
afMiHiCTpaTMBHOMY CyZi OO0B’A3KOBO CTBOPHOIOTLCA OKPeEMi nNanatut
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[NA po3rnsay crnpas WoAo: 1) nogatkis, 360piB Ta iHWMX 060B’A3KOBUX
nnaTexis; 2) 3aXUCTy couianbHUMX Mpas; 3) BMOOpPUYOro npouecy Ta
pedepeHayMy, a TakoX 3axuCTy MONITUYHWMX MpaB rpoMagaH. [HLwi
MOXXyTb CTBOPOBATMCA 3a PilleHHAM 300piB CyaAiB KacaliiiHoro cyay.
Benvka Manata BepxoBHoro Cyay € NOCTIAHO Ail0Y4MM KOMerianbHUM
opraHom BepxoBHoro Cygy Ta: 1) y BU3HaYeHMX 3aKOHOM BUMNagKax fie
AK CyA KacauiiHOT iHCTaHUii 3 MeTOlH 3abe3MneuyeHHs OAHAKOBOro
3aCTOCYBaHHS HOPM MpaBa KacauiiHumu cygamu; 2) fie K cyq
anenauiiHol iHcTaHUiT y cnpasax, po3risHyTuX BepxoBHuMm Cynom sK
Cy[lOM MepLUOi iHCTaHUiT; 3) aHanisye CyfoBy CTaTUCTMKY Ta BUBYaE
CyJOBY MPaKTUKY, 3AIACHIOE Yy3ara/lbHEHHA CYAO0BOI  MPaKTUKY;
4) 3[iMACHIOE iHLLI NOBHOBAKEHHS, BU3HAYEHI 3aKOHOM.

BbauaeTbcs, WO cnpaBW, fKi  po3rnagaroTeca  Buwmm
afMiHICTPaTMBHUM CyfOM YKpaiHu OyayTb BigHeceHi Ha po3rnsg o
BepxosHoro Cygy YKpaiHu 8K cyfy nepuoi iHcTaHuil (To6To A0
KacauiliHoro agmiHicTpaTMBHOIO cyay).

LLlogo 0AHaKoBOro 3acTOCYBaHHS HOBMMWM KacauiliHUmu Ta
BULLMMU CneLianizoBaHUMM CyaMu HOpPM npasa. 3 LbOro npvBojgy B
3akoHi Ne 31 3a3HayeHo:

- «BepxoBHuiA Cyp 3abe3neuvye ofHaKoBe 3aCTOCYBaHHS HOPM
npasa CyJamu pisHMX cnewianisauiii y nopsagky Ta crnoci6, Bu3HayeHi
npouecyanbHUM 3aKOHOM» (4. 6 CT. 36);

- «Benuka lManata BepxoBHoro Cygy y BU3Ha4YeHWX 3aKOHOM
BUMaAKax A€ AK cyj KacauiiHOi iHCTaHLil 3 MeTo 3abe3neveHHs
O[HAKOBOrO 3acTOCYBaHHS HOPM MpaBa KacauiiHuMu cygamu»
(n. 1u. 2 cT. 45 3aKOoHYy).

Takum ynHOM, Benuka MNanaTta BepxosHoro Cyay posrnsgatumve
CrpaBM LOAO0 HEOLHAKOBOrO 3aCTOCYBaHHA  KacauiiHUMuM  Ta
cneyianizoBaHMMKU Cydamy HOPM MaTepiaslbHOrO i MPOoLecyanbHOro
abo nmule matepianbHOro npasa. YnHHy (yHKLito BepxosHoro Cyay
YKpaiHN LWOoA0 YCYHeHHS PO36iKHOCTEA y pasi HeogHaKoBOro
3aCTOCYBaHHS CyflOM KacaLiiHOT iHCTaHLiT 0gHMX | TUX caMUX HOPM
maTepiaibHOro Ta/uM npouecyanbHOro Mpaea, LWO  CRPUYUHWIO
YXBa/leHHA Pi3HMX 3a 3MICTOM CYfJOBWX PpilleHb Yy NogibHMX
npaBoBigHOCMHaX, Oyae MOBHICTIO abo 4acTKOBO 36epexkeHo (B
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KomneTeHuiT Benukoi Manatu). LlikaBa cuTyauia cknafgaerbcd i 3
y3arasbHeHHsAM Cy0BOi MPakTUKKU. Tak, n. 2 4. 2 cT. 36 3akoHy Ne 31
BKasye Ha Te, WO BepxoBHuin Cypg 34iMiCHIOE aHani3 CypaoBoi
CTaTUCTMKW, y3arasbHeHHS CyL0BOT NPakTUKK; M. 3 4. 2 CT. 45 3aKoHy
Hajae aHanoriuHe npaso Benwkil Manati BepxosHoro Cyay. Cynosi
manatu KacauiiiHoro cydy nviie BMBYaKOTb CYAOBY npakTuky. LLlogo
MneHymy BepxosHoro Cygy, TO B 3akOHi MpsiMO He nepefdayeHo
MOBHOBAaXKEHHS 3[IACHEHHS Y3ara/bHEHHS CyA0BOT NpakTUKKW. MpoTe,
3BaXKalouy Ha HasBHICTb BiACW/bHOT HOPMUK B CT. 46 3akoHy No 31
(«po3rnsgae Ta BUPILIYE iHLWI MWTaHHS, BifIHECEHI 3aKOHOM [0 AOro
MOBHOB&XEHb») He BWK/IOYEHO HafaHHA NoAibHUX MOBHOBAXEHb
iHLWXMK 3aKOHamu abo npouecyanbHUMU KOAeKCaMu.

LLlogo y3araibHeHb i po3’acHeHb BepxosHoro Cyay Ta Buuoro
aAMiHICTpaTMBHOIO cygy YKpaiHu nicna pegopmn. AK Bigomo,
BepxoBHuit Cyn YKpaiHM uepe3 BifCYTHICTb MOBHOBaXKEHb YXe 6
POKiB He OHOBNKOE BacHi MOCTAHOBU [1NEHYMY Y3arajibHIOK4oro
Xapaktepy. BogHouac, BepxosHuit Cyp YKpaiHW NOCTiiHO HagaBaB
BiANOBIAHI Yy3aranbHiotoui ny6nikauii y BicHuky BepxosHoro Cyay
YKpaiHu, SiKi BUKOPUCTOBYBaIMCA Ha MpakTULli. PasoM 3 LM BULLi
cneyianisoBaHi cyau Hamaranucs nigTpyMmyBaTy CBOT MOCTaHOBM
NAeHyMy B aKTyaJlbHOMY CTaHi, YpaxoBytOuM BifnoBifgHi npaBa Ha
TakKi y3arafbHeHHs, nepefbdadeHi 3aKOHOM. YCi Ui y3araibHeHHs Manu
peKOMeHAaLiHNIA XapakTep, ane, 6e3yMOBHO, BWKOPUCTOBYBA/NCS
CydaMu Ta IHLWMMWU iHCTaHUisMK, a OTXKe OynM YaCTUHOK CyAOoBOI
npakTuKW. [epekoHaHi, BignoBigHAa NpaKTUKa 3anuWaTMMeTbCs
OpiEHTMPOM MpaBOCYAAA Le TpuBanuMiA 4ac, L0 HanpaytoBaHHA
iBEHTUYHMX UM aNbTePHATUBHUX NO3ULii BepxoBHUM Cyaom.

[JopeuHo nigcymysatu, WO B Uinomy BepxoBHuii Cyg 3a3HaB
HeabMAKMX 3MiH Yy CKnadi, CTPYKTypi Ta npaBOBOMY cCTaTyci
BiANOBIAHO A0 3aKOHY YKpaiHu «[po cyfoycTpili i ctatyc cyamis».
Ane BiH He MOXe MOBHOK MipOH «MpautoBaTh» 6e3 BHECEHHS 3MiH
[0 npouecyanbHMX KoaekciB. HoBuil 3akoH Ne 31 noTpebye
[JOCKOHanoi OUiHKM Ta peTeflbHOr0 MOHITOPUHIY  NPaKTUYHUX
YCKNagHeHb MOro 3acTOCYBaHHS AN 3aXWUCTy MpaB Ta 3aKOHHMX
iHTEpeCiB YYaCHMKIB agMiHICTPaTUBHOIO NPOLECY.
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KnouoBi napameTpun 3akoHy YKpaiHu Big 2 yepsHa 2016
poKy «[po cyaoycTpii i cTaTyc cyaais»

NaspeHosa O.1., K.I0.H., JOUEHT Kadeipu afgMiHiCTpaTUBHOIO Ta
(hinaHcoBoro npasa HY «OKOA » CTykaneHko I'. B., cTygeHTKa 4
Kypcy hakynbTeTy NigroToBku cnigumx HY «OHOA»

CbOrofHi 3MiHM B 3aKOHOZABCTBI € AOBOAI YacTUM sBuLLEM. [leski
3aKOHW MatOoTb HEBEIMKWIA nepenik 3MiH abo JOMOBHEHb, a Aeski -
3MiHeHi JOKOpPiHHO. 3aKoH YKpaiHu «[po cyaoycTpiid i cTaTyc cyanie»
He CTaB BUKJTOUEHHAM, afpke pethopMyBaHHA CYA0BOI CUCTEMU YKpaiHU
noTpebyBasio CePO3HNX 3MiH Ta Cy4YaCHMX HOBOBBEAEHD.

KntouoBumMmn napametpamm 3akoHy YkpaiHu «[po cypoycTpiid i
cTaTyc cyaaiB» € CNPsSIMOBaHICTb Ha AOCATHEHHS Uinei cT. 14 Yroau
npo Acouiauito LWoAo NiABULLEHHSA e(eKTUBHOCTI i He3aneXHOoCTI
cyfoBoi Bnaau Ta nojonaHHs Kopynuii [1]; ypaxyBaHHa 47
nponosuuiin opraHiB Pagn €Bponu, fKi paHille He Gynu BTiNeHi;
po3pobKa 3aKOHYy BifbyBanacb 3a y4acTi €eKCMepTiB rpoMaAcCbKuMx
opraHisaniin Ta €sponeicbkoro Coro3y; HOBUIA 3akoH YKpaiHu «[1po
CyAoycCTpiii i cTaTyc cyAfdiB» Ma€ KOMMMEKCHWIA XapaKTep -
nepegb6avae 3MiHM A0 14 3aKOHiB.

3aBfaHHAMU  pedhopMyBaHHS  CydoBOI  cucTeMu  Oynu:
MOKpaLleHHs AOCTYNHOCTI NpaBOCYAAa AN JOfAeR, 3anpoBafXeHHs
fobopy cyapiB 3a O6'€KTUBHUMM KPUTEPISIMU Ta  KOHKYPCHUMU
npouesypamu, NpuBefeHHA  AMCUMNAIHAPHOT  BiAMoBi4aIbHOCTI
CyfUiB y BigNOBIAHICTL A0 €BPONENCbKUX CTaHAAPTIB, CMPOLLEHHS
CUCTEMU  CYLAIBCbKOTO  CaMOBPSfYBaHHSA,  CMPOLLEHHS  CyAOBOI
CUCTEMU Ta NOCUJIEHHS T IHCTUTYLIAHOT CNPOMOXXHOCTI.

"apaHTOBaHWIA JOCTYN A0 NPaBOCYLAs BUABNSETLCS B TOMY, LUO:
YHEMOX/IMB/IEHO MNOBEPHEHHS MO30BHOI 3afBM 3 MigctaB i
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HeniACyAHOCTI KOHKPETHOMY cydy, MifBWLLYETbCA BIAKPUTICTb
Cy[OBOTO MpoOLecy u4epe3 HafaHHA [03BO/Yy Ha MNPOBEAEHHS
Bifeo3anucy, 3arnoYaTKOBYETLCA  €NeKTPOHHE npasocyanns,
30iNblIEHO CTPOKM Ha anensauiiHe Ta KacauiiiHe OcCKapXXeHHs
CY[0BUX pilLieHb, 3a6e3rneyeHO NpaBo 6e3nocepeaHbOro AOCTyny A0
BepxosHoro Cyay, nocwneHo ponb BepxosHoro Cyay vy
3abe3neyeHHi e4HOCTI Cy0BOT NPAKTUKU.

CratTa 17 3akoHy YKpaiHu «[po cyaoycTpili i cTaTyc cyaaiB»
roBOpuTb, WO CUCTEMY CYAOYCTPOK CKnajaroTb: 1) Micuesi cyaw;
2) anenauiriHi cyau; 3) BepxoBHuid Cyf (SKWiA € HAMBULLUM OpraHoM
y cucTemi cygoyctpolo Ykpainu) [2]. Mpu ubomy rnasa 4 3akoHy
YkpaiHn «[po cygoycTpiii i ctaTyc cypniB» HasuBaeTbcs «Buuwi
crneuianizoBaHi cyauM» Ta nepefbavae iCHYBaHHS [BOX BULLUX
cneyianizoBaHuMx  CcydiB  YKpaiHu:  Buwwnit  cyn 3 nWTaHb
iHTeNeKTyaNnbHOI BnacHOCTI Ta Buwmin aHTuKopynuinHwin cyp. L
BULLi crewianizoBaHi cyau OyayTb AiATW AK Cyau nepLiot iHCTaHuiT 3
po3rnsay OKpPeMMX KaTeropiin cropi. ToGTO B TPMNAHKOBIl CyA0Bil
cucTeMi iCHyBaTMMYTb BWULLi CnewianizoBaHi cyan, SKi 3rigHo  3i
cTarTelo 32 3aKoHy:

- 3Ai/iCHIOBaTUMYTb NpaBOCYAUS AK CyAW MepLUoi iHCTaHUiT y
crpaBax, BU3HaYeHMX NpoLecyanbHUM 3aKOHOM,;

- aHanisyBaTUMyTb CyAOBY CTaTUCTUKY, BWBYaTUMYTb Ta
y3ara/lbHIOBaTUMYTh  CyAOBY MpaKTUKy, IH(POPMYyBaTMyTb MNpo
pe3ynbTaTyh y3arasbHeHHs Cy40BOT NpakTuku BepxosHuii Cyg;

- 3AiCHIOBATMMYTb iHLLI MOBHOBaXKEHHS, NepeabayeHi 3aKOHOM.

AKWO npoaHanisyBaTM MOBHOBaXXEHHA CyAdiB  nepwoi  Ta
anenAuifHol iHCTaHUIT Ta NOPIBHATU X 3 MOBHOBAXEHHAMMW BULLUX
cneuianizoBaHunX CyaiB, TO (haKTUYHO OCTaHHIM HafalTb riGPUAHI
MOBHOBAXXEHHSA CyAiB MepLloi Ta anensuiAHol iHCTaHUil, ane YoMy
CYL, AKUIA (PaKTUYHO € Cy[OM MepLuol iHCTaHLiT Ha3BaHO «BULLUM»?
AKe Le MOXHa IHTeprnpeTyBaTU fK CTBOPEHHS  SKOroCb
HaA3BMYaNHOIO cyay, Wo 3a6opoHeHo KoHcTuTyuieto YkpaiHu [3]. B
TOIA Xe Yac He3po3yMifio, YOMY Ha CbOrOAHI BMHUK/IA HEOBXIiAHICTb
CTBOPUTK came Buwunii cya 3 nuTaHb iHTENEKTyaNbHOI BNAacCHOCTI Ta
Buwnii aHTUKOpyNuiiHWiA cyan? AKe TaKuxX KaTeropiii cnpas Ha
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CbOrofHi He Tak 6arato. LLLe ogHe NMTaHHA CTOCOBHO CTBOPEHHS ABOX
HOBMX BULLMX CNeLianizoBaHUX CyAiB - YOMY caMe B LMX KaTeropisx
cnpas 6yge nuwe ABi iHCTaHUIT. 3po3yMmino, WO HasBHICTb TPbOX
iHCTaHLiA He rapaHTye NPUIAHATTS CMPaBeAIMBOrO PillleHHs, OfHaK
06MEXEHHS 0Ci6 B MOXMBOCTI OCKapXXEHHS CYA0BOr0O PilLeHHs BCe
X He3po3ymina i HiunmM (akTUUYHO He 0BrpyHTOBaHA.

Y BUPpiLLEeHHI NMTaHHA pethopMyBaHHS CYL0BOT CUCTEMW AOMIHYE
thopmanbHuii migxig. TobTo Ha Neplle Miclie BMCYBaeTbCA Mpobnema
CTPYKTYpY CY[O0BOI CUCTEMM, @ MeTa NPaBoCyAAs BPaxOBYETbCS /nLLIE
HaCTiflbKW, HacKifnbky LUe BignoBigae iHTepecaM  CcyG6’eKTiB
pedopmMaTopCcLKOro MpoLecy.
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CypoBa pethopma B YKpaiHi: 3MiHM NpaBoBOro
cTaHoBMLWa CyAdiB nicns cyaoBoi peopmm

Naeperosa O.l., K.l0.H., foUeHT Kadeipu afgmiHicTpaTUBHOIO Ta
thinancosoro npasa HY «OKOA», KynnHny AJ1., cTygeHTKa 4 Kypcy
hakynbTeTy nigroToBku cnigunx HY «OKOA»

Hapasi, konu npaBocyaas nocigae npoBigHe Micle B NpaBoBili
cucTemMi YKpaiHW, BaX/IMBUM € Te, WOO BOHO 3AiCHIOBaNOChL Yy
BIAMOBIAHOCTI [0 3aKOHy. 3 ornsgy Ha ue, HewofasHO BepxoBHa
Paga YkKpaiHM B3dnacsi 3a cyfoBy pecopmy, nigTpumaswmy 281
rofiocoOM HOBY pefakLito 3akoHy YKpaiHu «[1po cyaoycTpili i ctatyc
cyadiB», a Takox 335 ronocie 3a Mpe3vaeHTCbKUA 3aKOHOMPOEKT
Ne 3524 npo BHeCeHHs 3MiH Ao KoHCTUTYLiT YKpaiHu.
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MocTae NuTaHHA, un Byge HoBa CcyoBa pedhopMa ePeKTUBHOLO,
yn cnpaeai BigbyayTbCA TakKi pagukanbHi 3MiHW, NPO AKi BOHA Ham
rosoputb? Lo 3MiHWTbCA Yy NpaBOBOMY CTaHOBULL CcyAfdiB 3a
HOBOBBeAEHHAMN? CnpobyemMo 3pobuUTKM aHani3 OCHOBHWUX HOPM
3aKoHy YKpaiHu «[1po cyaoycTpiii i cTaTyc cyaais».

LUlofo 3miHU cucTeMn 06paHHS Cy4diB. 3aKOHOM CKAcOBYETbCA
5-pivyHKNit BUNPOOYBanbHWiA TEPMIH ANs CyAdiB Nepen NpusHaveHHs M
6e3cTpokoBo. Cyaaamu ctaBaTuMyTb 3 30 pokiB, a He 3 25, fiK Ue
6yno paniwe. MNpu3Hayatn cyanis 6e3cTpokoBo Oyae Mpe3ngeHT 3a
nogaHHAM Buwoi pagu tocTuuii, sky 6yge TpaHC(OpMOBaHO Ha
Buwy pagy npaBocyans i3 NOBHOK 3aMmiHOK CcKiady, a TaKoX
3MiHaMK Yy penpe3eHTaTUBHOCTI: 4O Hel 6ifblue He BXOAUTUMYTb
CU/IOBUKM Ta YMHOBHMKM 3a MOCafol, a 3 21 uneHa [ecATbOX
obupatmume 3’34 cyanis, no ABoe - lpe3ngeHT, MapnameHT, 37134
aaBokartie, KoH(pepeHUia npokypopie Ta 3734 NpeAcTaBHUKIB
pnanyHuX  yHisepcuteTie  [1]. Tonoea BepxoBHoro Cygy
BXoAMTMMe [0 cknagy Paawm 3a nocagor. Buua paja npasocynns
BigirpaBaTMe ronoBHY poOnb B CUCTEMi MpaBoOCyAds, BMPiLLYHOUM
MATAHHA  MNPU3HAYeHHA Ta  3BiNbHeHHA  cypdis.  BoHa X
3alimaTuMeTbCA  nepeaTecTauild  CyAniB, SAKUX  MPU3HAYMAM
6e3CTPOKOBO 10 pedopmMu.

LLoao HepgoTopkaHHOCTI cyaaiB. CyadiBcbKa HeOTOPKaHHICTb
CYTTEBO 3BYXYeTbCA. LLikaBOKO HOPMOK MOXHa Ha3BaTW Tak 3BaHy
«flenonitmsalito» cyaniscbkoro Kopnycy. Lis Hopma nepegbavae, Wwo
[0 31 rpyaHsa 2017 p. yTBOpeHHs, peopraHisauito, nikeigayito cyais,
a TakoX nepeBefleHHS Cy4AiB 3 OfHOro cygy fo iHWoro
3nifcHoBaTUMe Mpe3naeHT YKpaiHu.

Buwa paga npasocyfnd, fKa 3rifHo 3 HOBUM 3aroHOM Mae
3a6e3MeunTI He3aneXHiCTb CyfoBOl cuctemu, thopmyBaTumeTbest 4o 30
KBiTHS 2019 p. Lleit HOBWIA opraH 3amicTb NapnaMeHTy faBaTvMe 3rogy
Ha apewT cyAdiB y pasi BUMHEHHS HUMM 3/I0UMHY LLE [I0 BUPOKY Cydy.
Y pasi 3aTpumaHHs cyaai nig vac abo oapasy Nicns BUNHEHHS TSHKKOTO
3M104MHY HisKOT 3rofm B3arani He 6yae NoTpi6Ho [2].

LLlogo 3apo6iTHOI nnaTtHi cyaniB. 3 HaCTYMHOro poKy 3apnnarta
cyadi cknagatume o 315 Tuc. rpu.; cyadi MicueBux cyais MaTuMyTb
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nocafoBuin oknag y 30 MiHIMasbHUX 3apobiTHUX nnaT, LWo, 3a
JaHnMn Ha KiHeub 2016 p., cknagae 46,5 TuC. rpH.; cyaas
anensuiiHoro cyfy Ta BWWOro cneuianisoBaHoro Matume 50
«MiHiManok» - 77,5 Tuc. rpH.; cygai BepxosHoro Cygy, Aki
(hakTU4YHO OyfyTb CTOATM Ha BEPLUMHI CYAOBOI CUCTEMW KpaiHu,
MaTUMyTb MOCaJOBUIA OKMag y PO3Mipi 75 «MiHIManok», Lo
cknagatume 116,2 TuC. rpH. Ha MicAUb. CbOroAHI Cyaai HanHMXUNX
CyAiB OTPUMYHOTb Tifibkn 10 MiHIManbHMX 3apnaat, a HaBULKX -
13; po 6asoBoro oknagy gonnadvyeBatumyTb 10-25% 3a poboTty y
Be/IMKMX MicTax Ta 15-80% oknafy - 3a BWUCAYry pPoOKiB. Takox
nepeabayeHi gonnatu 3a afgMIHICTPaTMBHI Mocagun, HayKOBWIA
CTYNiHb Ta PO60TY 3 AepXKaBHOK TAEMHWULIEND; 3araioM HafbaBKu
CyAadi 3i CTaXXEM Y MiCTaX-MilbMOHHMKAX MOXYTb CKNagaTh nefb He
100% oknagy. Ane Taki 6inblW HDK rigHi 3apnnatn 6yayTb NNaTUTK
He ogpasy, a NifBWLLYBaTUMYTb MOCTYMOBO MPOTArOM HaCTYMHUX
TPLOX POKIB; cyadi peyopMOBaHOr0 i HabpaHOro Ha KOHKYPCHWUX
3acafax BepxosHoro Cyfy oTpuMaloTh MigBULLEHY NAATHIO BXe 3 1
ciyHa 2017 p.; cypdi micueBmx cyaiB 3 1 CiYHS HaCTYMHOrO POKY
OyayTb OTpUMyBaTV MnaTHiO B 15 «MiHiManok» - 23,25 TWUC. TpH.
KOXXHOro poky iXHIO MnaTHiO 36iNblyBaTUMYTb Ha 5 «MiHIMaNoK»,
[IOMOKN He goBedyTb A0 30; aHanoriyHa cuTyalia 3 anensyinHuMm
cygamu. Bxke 3 CiYHSi BOHW MaTUMyTb 25 «MiHiManok» - 38,75 Tuc.
rpH. MocTynoBo Lo uugpy 36inswats yagidi [3].

Lloao MoHononii afBokatypu. [yxe BaX/MBUM MOMEHTOM €
MOHOMONISA afaBoKaTypy 3a HOBOK PeiopMOI0 - 3rifHO 3 HOBMMM
KOHCTUTYLiIRHAMM 3MiHaMKM Y YaCTUHI MpaBocyAns BiaTenep nuile
aflBOKaTN MOXYTb MpPeACTaBNATM YKPaiHCbKMX rpomMagsaH y cyai. Lia
HOpMa He nuile 06MeXye NpaBo Ha 3axXUCT, a i (haKTUYHO CBigUUTb
npo n106i3m iHTepeciB afBOKATCbLKOro Koprycy. [oci 3akoHO4aBCTBO
nepef6ayano, WO B UMBINbHUX Ta afMIHICTPATMBHUX CrpaBax
NpeAcTaBAATY FPOMaAsH y Cyfi MOXYTb He Nulle aaBoKaTy, a i iHLWi
thaxiByi y cdepi npaBa abo HaBiTb poAnui nigcyaHoro. Biatenep
OCHOBHWIA 3aKOH NPOTro/OLUYE, L0 «BMKMOYHO afIBOKAT 3[iACHIOE
NpeAcTaBHULTBO B CYAi, a TaKOX 3aXUCT Bif 06BUHYBAYEHHS».
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TakuMm 4YMHOM, cepef, TONOBHUX HEeAONiKiB, fKi NOTpebytTb
HeraHoOro YCYHeHHs, MOXHa Ha3BaTW TaKi: 3anpoBapKeHHS
MOHoOMonii afBoOKaTypu Ha NPeACTaBHULTBO B CyJax, WO MOXe
HeraTMBHO BifO6pPa3UTbCs Ha rpomMafsHax, fKi He MOXYTb Cob6i
[03BONUTN KBaniPikoBaHy afBOKaTCbKy [OMOMOry, Ta 3aBAacTb
LUKOAM CcuCTeMi AOTPMMaHHA npaB MOAUMHW B KpaiHi. TakoX B
YMOBax E€KOHOMIYHOI KpWU3M HEeraTuBHWM € HaCTiIbKU BenKe
HaBaHTAXXEHHA Ha [ep>KaBHWIA OIOIKET KpaiHW, OCKiNbKU CyaaiBCbKi
neHcil 3pocTyTb A0 270 TUC. TPH., a 3araibHi BUMNAATK CyanaaMm
MOXYTb cArtu 315 Tuc. rpH.
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0O YBAT'1 ABTOPIB

BIMOT M A0 MYBMIKALLIN
B XKYPHAJ/TI «LEX PORTUS»

CrarTi, Wo HaacunalTbea Jo pefakuii xypHany «LEX PORTUS»,
Bi4NOBIAHO [0 nocTaHOBM npe3ugii Buwioi aTtectauiiHol Komicii
Ykpaium Ne 7-05/1 Big 15 ciuns 2003 p. «[po NigBULLEHHS BUMOT [0
(haxoBMX BUAAHb, BHeCeHWUX 0 nepenikis BAK YkpaiHu», maloTb
O6yTW aKTyalbHUMK, 3 BMPa3HO OKPEC/EHO MNPO6/eMATUKOLD,
MICTUTU HayKOBi MOMOXEHHs, pPOo3po6/eHi 0COBMCTO  aBTOPOM,
BMCHOBKMW NPO HayKoBe Ta NPaKTUYHe 3HA4YeHHS HayKOBOT PO3POOKM; Y
TOMY YMCAi BU3HaYeHHa YK,

HeobxigHUMK enemeHTaMm CTaTTi €

- MOCTaHOBKa NpobnemMu Ta 1 3B'A30K 3 BXK/IMBUMU HAYKOBUMU YU
NPaKTUYHUMMW 3aBAAHHAMY;

- aHani3 oCTaHHIX AocnigkKeHb i nybnikauiin 3 npobnemun, WO
pO3rNAfaETLCs;

- BU3HAYEHHS OKPEMMX MWTaHb, WO He BUpiLLeHi B 06paHiin ans
LOCNIIKEHHS Npobnemi;

- (hOpMYNHOBaHHSA LiNeli cTaTTi;

- BUK/1a[, OCHOBHUX 06IpYHTOBaHMX pe3ynbTaTiB AOCNIIKEHHS;

- BUCHOBKW 3 NPOBEAEHOr0 AOC/IIKEHHS.

MocunaHHs Ha po6OTY Yy TeKCTi MOBMHHI No3Ha4atuca B
KBafpaTHUX AYXXKax 3a NopsAKOBUM HOMepPOM LET po60TH B CIUCKY
BUKOPUCTaHMX [Kepen 3 BKasiBKOK Ha BigMoBiAHY CTOPIHKY
(|5, c. 25)).

O6’em cTaTTi Mae gopiBHoBaTM 13-15 CTOpiHKam TeKCTy (opmary
A4, opieHTOBHa KifbKiCTb 3HaKiB y cTaTTi 25-27 TUC. 3HaKiB 3
npo6inamu (1800 3HaKiB Ha CTOPiHKY A4).

Cnncok BUKOPUCTAHUX [PKepen HarnpuKiHLi CTaTTi CKIafaeThes
BIANOBIAHO [0 BWMOT [JEPXaBHOro CTaHAapTy YkpaiHu OCTY
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8302:2015 «bi6niorpathiyHe nocunaHHs. 3aranbHi MOMOXKEHHA Ta
npaBwia cknagaHHsy». Kpim Toro, y CnMcKy BUKOPUCTAHUX JXKepes
MatoTb 6YTN aHI/IOMOBHI MOCUNAHHS.

AHoTauii (400-500 3HakiB 3 npobinamn) Ta KK4YOBI cfoBa
TpbOMa  MoBamu  (YKpaiHCbKa,  poOCificbKa,  aHrilicbKa)
nogatTbCs Ha NoYaTKy CTaTTi Nic/1s Ha3BW.

AHOTaUiT MaloTb MICTUTW: Npi3BMLLE Ta iM’A aBTOpa, Ha3By CTaTTi
BiZANOBIHUMY MOBaMW.

3BepTaemMo yBary aBTopis Ha Te. LLI0 060B*A13KOBO NMOBUHHA
O6yTw JogaTKOBa aHOTaLis (pedepaT cTaT Ti) aHMNINCLKOK
MOBOHO (He MeHLLe 200 cniB)

AHINIACLKNIA TEKCT MOBUHEH OyTU oopMmeHWUi A Ha haxoBoMy
PiBHi BONOAIHHA MOBOHO.

[o cTatTi fogatoTbes:

- eIeKTPOHHWIA BapiaHT cTaTTi ¥ (hopmati Word,;

- iH(bopMaLliiiHa foBifKa NPO aBTOPa YKPATHCLKOK Ta aHrNiincbKo
moBamu (LUB aBTOpa (NOBHICTIO), HAYKOBMWIA CTYNiHb, BUEHE 3BaHHS,
micue poboTu, nocaja, agpeca AN NUCTYBaHHS, KOHTAKTHWIA
TeneoH);

- 3adBa Yy AOBiNbHI opmi 3a nignucom asTopa(iB) nNpo Te, WO
CTaTTS He ApYyKyBanacs i He nogaHa Ao 0yab-aKnX iHWNX BUAAHb;

- (hoto aBTOpa(iB) y thopmari jpg, tif;

- BUTAT 3 MPOTOKO/Y 3aciflaHHA Kagefpy Npo peKoMeHAaLito CTaTTi
[0 ApyKy, 3acBigueHW HaneXHWM 4YuHOM (4O cTaTeil KaHAMAATIB
HayK, acnipaHTiB, af’tOHKTIB, 3400yBayiB HayKOBOrO CTyMeHs,
CTYOEHTIB).

3a3HayeHi [OKYMEHTM MOXYTb OyTW HafaHi y eneKTPOHHOMY
BUINsAAI 3a MonepeaHbOI0 JOMOB/EHICTIO 3 pefaKLi€to.

Pegakuis 3anuwae 3a Co60H0 MpaBO Ha  peLeH3yBaHHS,
pegaryBaHHs, CKOPOUEHHS i BiIXMNEHHA CTaTeld.
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TPEBOBAHUNA K NMYB/TNMKALNAM
B )XYPHAJIE «LEX PORTUS»

CraTbn, npucelinaemole B pegakumio xxypHana «LEX PORTUS», B
COOTBETCTBMM  C  MOCTAHOB/IEHMEM  npesuauyma  Bbiclwieit
aTTecTalMOHHON Komuceumn YkpauHbl Ne 7-05/1 o1 15 sHBaps 2003 T.
«O noBbIlEeHNN TpeboBaHWUA K NPOECCUOHANbHBIM - U3LAHUAM,
BHECEHHbIM B  nepedyeHb BAK  YKpauHbl», [0O/MKHbI  ObITh
aKTyaslbHbIMU C OTYET/IMBO OYEPUEHHOW NpPo6emMaTUKOW, cofepXaThb
aBTOPCKME  Hay4Hble pa3paboTKuM, BbIBOAbI O  HayyHOM U
NPaKkTUYECKOM 3Ha4YeHMMN paboTbl; B TOM uncne onpegeneHve YK.

HeobxoanMbIMU 3fieMeHTaMy CTaTbW ABNSAKOTCA:

- NOCTaHOBKa Mpo6seMbl N ee CBA3b C BAXHbLIMU Hay4YHbIMU WU
NpakTUYeCcKMM 3ajadvamu;

aHanM3  nocnefHUX UcCnefoBaHWA 1 nNy6nukaumin  no
paccMaTpuBaemMoi TeMaTuKe;

- onpejeneHve OTAeNbHbIX BOMPOCOB, HE PELUEHHbIX B BbIGpaHHOM
419 ccnefoBaHMa Npo6bneme;

- (hopMyIMpPOBKa Liefnieid cTaTby;

M3NOXEHMe  OCHOBHbIX  OOOCHOBAHHbLIX  Pe3yNbTaToB
nccnefoBaHus;

- BbIBO/bI 113 NPOBEJEHHOr0 UCCEJOBAHNS.

CcblnIKM Ha paboThbl B TEKCTE AO/IKHBI 0603Ha4YaThCA B KBAAPaTHbIX
CKObBKax No NopsaKoBOMY HOMepY 3TOW paboThl B CNIUCKE IUTEPATYPbI
C yKa3aHMeM Ha COOTBETCTBYHOLWYO cTpaHuuy ([5, c. 25]).

O6wwii 06beM nybamkaumm - 13-15 cTpaHul, TekcTa opmara A4,
OpPVEHTUPOBOYHOE KOSIMYECTBO 3HAKOB B CTaTbe 25-27 ThbIC. 3HAKOB C
npo6enamm (1800 3HaKoB Ha cTpaHuLy Ad).

Cnucok  MCNONb30BaHHbIX  WUCTOYHMKOB B KOHLUE  CTaTbyu
COCTaBNSIETCA B COOTBETCTBUM C TpebOBaHWUSMU roCyAapCTBEHHOrO
cTaHfapTa YkpavHbl ACTY 8302:2015 «bubnuorpaduyeckas
cebinky. O6LLMe MONOXKEHNS U MpaBuia cocTaBneHns». Kpome Toro,
B CMMCKE MCMO/b30BaHHbIX WCTOYHMKOB  [0/DKHbI  ObITb
AHINoSA3bIMHbIE CChUTKN.
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AHHoTaumu (400-500 3HaKoB ¢ npobenamu) 1 KKYeBbIE C/10Ba
Ha Tpex sA3blkaX (YKPaMHCKWUIA, PYCCKWIA,  aHTUIACKMIA)
pasmeLLaloTca B Havase CTaTby Noc/ie Ha3BaHUS.

AHHOTaUMM [O/MKHbI  CofepXaTb: (amuaMio M MMS  aBTopa,
Ha3BaHWe CTaTb/ Ha COOTBETCTBYHOLLMX 3bIKAX.

O6paLLiaem BHUMaHMe aBTOPOB Ha TO, YTO 0653aTeNbHO
[OMKHa ObITb JONONHUTENbHAA aHHOTauua (pedepaT cTaThu)
Ha aHrNACcKoOM a3bike (He meHee 200 c¢oB)

AHTNIACKIIA TEKCT  JO/MKeH ObITb ochopmneH Ha
npogeccoHanbHOM YPOBHE BALEHWS A3bIKOM.

K cTaTbe npunaratoTcs:

- 3/IEKTPOHHBIA BapuaHT cTaTby B thopmate Word;

- MH(OPMALMOHHAA CripaBKa 06 aBTOPe YKPaMHCKOM W aHIINACKOM
Aasblkax (PUNO aBTOpa (MOMHOCTLIO), HAyyHas CTeneHb, Y4YeHoe
3BaHWe, MeCTO paboTbl, [AO/MKHOCTb, afpec Ans  MepenncKu,
KOHTaKTHbI TeneoH);

- 3asB/IEHME B MPOU3BO/LHON (hopme ¢ Noanuchbio aBTopa(oB) 0 TOM,
YTO CTaTbsl He MevyaTasiaCb M He MojaHa A1 ny6nukauuy B ntobble
Lpyrve n3gaHus;

- (hoTo aBTOpa(OB) B hopmare jpg, tif;

- BbINUCKa M3 MPOTOKONa 3acefaHus Kadenpbl 0 peKoMeHAaLuuto
cTaTbl B MeyaTw, 3aBepeHHas Hagnexawum obpasoM (K CTaTbaM
KaHAWAaToOB HayK, acnuvpaHTOB, afblOHKTOB, COMCKAaTeNeil y4yeHoMm
CTEMEHN, CTYAEHTOB).

YKasaHHble ~ [OKYMEHTbl MOryT ObiTb  MPeAoCTaBNeHbl B
3NMEKTPOHHOM  BUAe MO NpPeABapUTENbHON  [OrOBOPEHHOCTM €
pefakuuei.

Pefakumsa ocTaBnseT 3a €000/ MNpaBo Ha peLeH3npoBaHue,
pefakTMpoBaHue, COKpaLleHWe U OTKIIOHEHWe CTaTel.
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RULES FOR PAPERS FOR THE
«LEX PORTUS» JOURNAL

The articles to be published in the «LEX PORTUS» journal,
according to the decision ofthe Supreme Certification Commission of
Ukraine Ne 7-05/1 of January, 15, 2003 «On the im reuse of
requirements to professional publications, registered with VAK of
Ukraine», must be relevant, with the key issues clearly outlined,
contain scientific provisions designed personally by the author, draw
the findings of scientific and practical value ofthe scientific research.

The article must have to include the structural elements below:

- determination of the problem in its relation to the key scientific
and practical tasks;

- critical review of the latest research and publications on the topic
considered;

- a layout ofthe unresolved target issues on the given problem;

- setting up the key objectives ofthe article;

- reasonable presentation of the basic research results;

- conclusions and findings ofthe given research.

References to the sources within the text should be marked with
square brackets by t he sequence number ofthe given paper in the list
of sources indicating the appropriate page, e g. [5, p. 25].

Total size of the publication - 13-15 A4 pages of text, the
approximate number of characters in the article 25-27 thousand
printing characters with gaps (1800 characters on A4 page).

A bibliography list at the bottom of the article must meet the
requirements of the State Standard of Ukraine 8302:2015
«Bibliographic references. General provisions and rules»

The bibliography list must be followed by the summary and the key
words in three languages (Ukrainian, Russian, English). The summary
should also include author’s full name, title of the article in three
languages respectively.

The submitted article should be accompanied by:

- an electronic version ofthe article in a MS Word format;
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- information about the author in Ukrainian and English (full name
(family name, name and the patronymic), academic and scientific
degrees, title of your position and the full name of the
institution/oiganization you represent, contact (postal) address,
telephone numbers);

- a statement signed by the author (s) confirming that the article has
not been printed or submitted to any other publications;

- a recent photo ofthe author (s) inthe jpg or tif format;

- an extract from the minutes of the chair approving the article for
publication, properly certified (for articles submitted by postgraduates
and degree seeking associates, students).

The Editorial Board reserves the right to review, edit, make
reductions and reject the articles.
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