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Hucepramiitna pobota € TepmidM KOMIUIEKCHUM  MOHOTpadiyHUM
JOCIIPKEHHSIM 3aCTOCYBAaHHS pillieHb €BpONENCHKOTO Cyay 3 IMpaB JIIOAUHU
Koucrutyniithum Cynom  VYkpaiHu y CBOiii 1HTeprpeTamidHid IisJIbHOCTI.
3niicHeHe TOCHTIKEHHS JO3BOJIMIIO OOIPYHTYBATH 1 CHOPMYITIOBATA HU3KY HOBUX
HAYKOBHX IIOJIO)KCHb Ta TMPAKTUYHUX PEKOMEHJAIId II0J0 3aCTOCYBaHHS
Koncrutymiithum Cynom Ykpainu pimeHb €BponeichbKoro cyay 3 mpaB JIFOJAUHU
pH 31HCHEHH1 IHTEePIIPETAIlIMHOT TISUTHHOCTI.

3anponoHOBaHO  MEpIOAM3AIlil0  PO3BUTKY  Teopli Ta  MPaKTUKHU
iHTepnpeTaniinoi AisaepHOocTi KoncturyniitHoro Cyny YkpaiHu Ta BHOKPEMIICHO
JOTUPHU Tepioau: mepemictopis — a0 XKOBTHS 1990 poky; cTaHOBIEHHS — i3
24.10.1990 no 16.10.1996 p.; po3Butok - i3 16.10.1996 p. i mo 13.07.2017 p.;
BIIOCKOHAJICHHS — CyYacHHU 1epio, mo nounHaerbes 13 13.07.2017 p. 1 TpuBae a0
CHOT'OJ(HI.

3po6sieH0 BHCHOBOK, IO IHTepIpeTariiHa AisuibHICTh KOHCTUTYIIITHOTO
Cyny VkpaiHu € mupmon 3a HafgaHHS OQIIIHHOTO TIyMadeHHS HOPM
Koncrutymii Ykpainu, BOHa OXOIUIIOE TaKOX TIIYMAadeHHS IMiJ] 4Yac TEpPEBIpKH
KOHCTUTYIIHHOCTI HOPMAaTUBHUX aKTiB, MyONIYHUX (BHYTPINIHIX T4 MI>KHAPOTHUX )
JIOTOBOPIB (Ta MiJ] 9ac PO3TIIALY KOHCTUTYIIMHUX CKapT).

B nucepramniiiHoMy IOCTIIKEHI PO3KPUTO POJb pillieHb €BPONEHCHKOTO
Cyay 3 TIpaB JIOAWHHM SK JPKepella KOHCTHUTYIIMHOTO TMpaBa YKpaiHW, MO0 Mae
CKJIaJIHy, KOMIUIEKCHY MPUPOAY, MOEAHYIOUM Yy COOl BJIACTUBOCTI OJHOYACHO

MpaBOIHEPIIPETALIHOrO aKTy Ta CyAOBOrO MPEUENAEHTY, MpU  ILbOMY,



3aCTOCYBaHHIO Yy SKOCTI JDKEpesia MpaBa MIJJSATal0Th HE JIUIIe PIIIeHHs
noctaHoByieH1 €Bponelicbkum CynoMm moAo YKpaiHu, ajne ¥ BITHOCHO YCIX
nepxap-ydacHub CKILIL

ITin npunmunamu 3actocyBanHs pimeHb €CIUI KCVY 3anpononoBano
PO3YyMITH OCHOBHI 3acaJy Ta IMIIEPATUBHI, CTIMKI i7€i, SKUMHU IMOCIYTOBYIOTbCS
cynnai Koncruryniiinoro Cyay VYkpainu npu 3actocyBanHi pimens €CIUI y
mpoiieci 3aiicHeHHs iHTepnpertaiinoi aisuibHOCcTI KCY. V' xomi mochimkeHHs
TaKOX BHOKPEMJIEHO 3arajbHi Ta CIeliajbHI MPUHIUIHN 3aCTOCYBAHHS PIlICHb
€poneiickkoro Cyny 3 npas moauau Konctutyuitnum Cyaom Ykpainu y cBoii
IHTeprpeTauiiHii aisapHOCTI. [0 3araJlbHUX NPUHLMIIB 3aCTOCYBaHHS pILIEHb
€CIUT KCVY vy inTepnperamiiiHiii AisSUIBHOCTI HaJEXKaTh. BEPXOBEHCTBO IIpaBa,
NpaBoBa BH3HAUCHICTh K WOrO €JIEMEHT, BEPXOBEHCTBO KOHCTHTYILi,
JUHAMIYHICTh IHTEpIIpeTalli, CrhpaBelIuBICTh, NpsiMa Jis IMpaB Ta CBOOOA 1
NPUHIIMIT 3B’ 3aHOCTI MpaBoM (puHIMI camooOMexeHHs: Koncrurytitnoro Cyny
VYkpaiaun). [lo cnemianeHux npuHIUIIB 3actocyBanHs pimieHnb €CIII KCVY vy
IHTEepIpeTaiiHIN MISUIBHOCTI CITiJl BIIHECTH MPUHIMI JIPYKHBOTO CTaBJICHHS IO
MDKHApOJHOTO TIpaBa, MPUHIMN cyOcuaiapHOCTi 3acTtocyBaHHs pimens €CII,
«HanexHoct» 3acrocyBanHa KCVY pimens €CIII y cBoili iHTepmnpeTariiiHiii
JUSTTBHOCTI Ta MPUHITUIT «aBTOHOMHOCTI» IHTEpIIpEeTallii 13 3aCTOCYBaHHAM PIllICHb
€CIUIL, npuHIUM Aiajiory CyAIiB.

Y  nucepTamiiHOMy  JTOCHIDKEHHI TaKOX TIPOMOHYETHCS  BHECECHHS
nomoBHeHb N0 3akoHy Ykpainu «IIpo Koncturymiitamii Cyn Ykpainmy», ski 0
nependaumm MOXIUBICTh 3MiHU pimeHHs KCVY y pa3i BU3HaHHS HOTO TaKuM, IO
cynepeunts EKIII. TobTo, y pasi, Ko MI>KHAPOIHOIO CYJIOBOIO YCTAHOBOIO Oyjie
BcTaHoBieHo, 1o pimeHHss KCY cynepeunts €CIUI, nepenOaunty HamgaHHS
moxknmBocTi KCY mepernsanatu Take pillieHHS 32 YMOBH BHCIIOBICHOT 1HIIIATHBH
3aIliKaBJICHUX CTOPiH 32 HOBOBUSIBICHUMHU OOCTaBUHAMMU.

AprymMeHTOBaHO, II0 pilieHHS E€BpPONEUCHKOro Cyay 3 NpaB JIIOAUHU €
JDKEpeJIOM KOHCTHTYIIHHOTO TpaBa YKpaiHW, SKe Ma€e CKIaJHY, KOMIUICKCHY

MpUPOly, MOEAHYIOYM Yy €001 BJIIACTUBOCTI OJJHOYACHO IpaBOIHEPIIPETALItHOTO



aKTy Ta CyJOBOr0 MNPELENEHTY, NMPU LbOMY, 3aCTOCYBAaHHIO Yy SKOCTI JIKepela
npaBa MJIATal0Th HE JIMIIE PIlIeHHs MOCTaHOBIEH] €BponelicbkuM CyaoM 1010
VYkpainu, ane i BITHOCHO ycix AepskaB-ydacHup CKITIL.

Bceranorneno, mo obpanns cnocoOy 3actocyBanHs pimens €CIII KCY y
CBOIll 1HTEpHpeTaliiHii IisUIbHOCTI BU3HAYAE SIKICTh OTPUMAHOIO B il pe3yJbTaTi
TiiyMayeHHsl. HailOuip AOUUIBHUM, SIK 3 TOYKHU 30pY IOPUIAUYHOI TEXHIKH, TaK 1
JOCTYITHOCTI IS PO3YMIHHS TEKCTYy CYJIOBOTO pIillICHHS, € Ka3yiCTUYHO-
3MICTOBHHI CIOCI0 BUKOpPUCTaHHS pieHb €Bporneiickkoro Cyay 3 NpaB JIFOJIUHH
KCY npwu 3aiiicHeHH1 iHTepripeTaiiiHoi aisibHOCTI. [IpomoHyeThest po3poOka Ta
HOPMAaTHUBHE 3aKpilUICHHS mpaBwi 3actocyBaHHi Koucturyniiaum Cymom
VYkpainu piieHb €Bpornenchbkoro cyay 3 mpaB JIIOJUHUA Yy CBOIM IHTEpHpeTaliiHii
JISTTBHOCTI NIIAXOM JornoBHEHHs 3akoHy Ykpainu «IIpo Koncturymitinuii Cyn
VYkpainn» HOPMOIO MPO HEOOXIAHICTH MiJBUIIECHHS KBamidikailii cyJaiB, 30Kpema,
mono 3actocyBanHs KCVY mpakruku €CIIJI npu HanmucadHl CyJAOBUX PIIICHb.
[Iporpama migBuieHHs KBadidikaiii MOBHHHA BKJIIOYATH TEMH, IOB’s3aHI 13
IOPUIMYHOI0 TEeXHIKOW 3acTocyBaHHs pimieHb E€CIIJI, o3HallomyieHHAM 13
BiZiNoBiiHOKO npakTukor €CIIJI y cniBBIAHOIIEHH] 10 TIOAUTY HA MATEMH 3T1IHO
13 crartamu €KIUI, oomin gocsigom i3 cyaasmu €CILI ta cyaasamu 3apyOiKHUX
kpain. Oprasizaifito TakuX HaBYaHb MPOMOHYETHCS BITHECTH JO KOMIIETEHIIIT
HamionanbHoi mikonu cymamiB YKpaiHM, OCKUIBKM Yy IIi€l YCTAaHOBH HasiBHHI
BIANOBIIHUI TOCBII Ta MOYKJIUBOCTI.

B nmcepramiiinoMy AOCITIDKEHHI 3’sICOBaHO, IMO KOH(IIKT TPaBOBUX
no3uttid €CIUI i KOHCTUTYIIHHOTO Cyay Jep>KaBH - TOMIUPEHE SBUINE Y CYyYaCHUX
MpaBOBUX CHCTeMax. BoaHo4Yac Taka CcHTYyallii Ma€ HETaTMBHUN Xapakrep.
3akpimieHHs Ha HOPMAaTUBHO-TIpaBOBOMY piBHI Micisg He nume E€KIUL, a i
npaktuku €CIJI y BHYTpIITHEOMY TIpaBi a0 6 3MOTy YHUKHYTH TaKUX CHUTYaIlii
y BITYM3HSHINA MPaBOBii AilicHOCTI. BOadaeThcs, mo Oyaydn akTamul TIyMadeHHS
E€KIUT pimenns €CIII ctanm camMocTiiHUM JHKepelioM MpaBa 3 OISy Ha
aoctpaktHy dopmy HopMm C€KIIJL. Ilpu npomy, micue pimerns €CIIJI nmoBunHE

BU3HAuyaTucs Ha oaHomy piBHI 13 €KIUI, amxke iHIlle NpU3BOIUTH 10 MOPYIICHHS



MPUHLMITY TIPAaBOBOI BU3HAUEHOCTI Ta CTBOPIOE YMOBH, 32 SIKUX JEP>KAaBU MOXKYTh
MaHIIyJIIOBaTH Ta BUKOHYBATH Julle 3pyuHi 1is Hux pimenHs €CIUL YV npomy
KOHTEKCT1 aBTOPOM BHOKPEMJIEHO HUIAXU 3alO0IraHHs BUHUKHEHHIO KOH(JIIKTIB
MK npaBoBuMu nosutliiMu Konctutyiitnoro Cyny Ykpainu ta €CIJI, a came:
HOpPMaTUBHE BH3HAYCHHS MOJIEJ1 CIIBBIJHOIICHHS BITUYM3HSHOTO 3aKOHO/IABCTBA;
HOpMAaTHUBHE BU3HaUeHHS Mex iMmiemenTauii Hopm €CIJI ta npaktuku €CII y
BITYM3HSIHOMY IpaBi; HOPMATHUBHE 3aKPIiTUICHHs 00O0B’SI3KY JIEp>KaBH BPaxOBYBAaTH
pimenns €CIUI mpu TaymMadeHH] HaliOHAIBHOTO 3aKOHOJIABCTBA Ta KOHCTUTYIIIT;
Bu3HaueHHs Micus pimeHb €CIUI B iepapxii BHYTPIIIHBOJAEPKABHUX MPABOBUX
aKTiB 32 IOPUAMYHOIO CUIIOIO

3anponoHoBaHO  Je(iHILII0 HOPMATHUBHO-I[IHHICHOTO  OpIEHTUPY  SIK
dbopManbHOTrO BUPAXEHHS OPIEHTOBHOTO (MIHIMAQJIBHOTO) piBHS 3a0€3MEUeHHS Ta
3aXUCTy MO3UTHUBHUM MPABOM MPUPOJHUX 1 cycnuIbHUX Onar. OOrpyHTOBaHO, 110
pimenns €CIIJI BuCTynamTh B SKOCTI HOPMATHBHO-I[IHHICHOTO OpIEHTHpA TPH
dopmyBanHi mpaBoBux mnosuriii KCVY. 3actocyBaHHS cTaHAApTIB, pO3pOOICHUX
€BpONEHCHKUM CYJIOM 13 TIpaB JIOJWHHU, PO3YMIHHS TMpPOIECY Ta MEXaHI3MIB
IHTEeprpeTanii, BUKOPUCTAHUX 3aiUIs iX BCTAHOBIEHHS, Mae (yHIaMEHTAJIbHE
3HAYCHHS JUIS TPaBUJIBLHOTO 3a0e3MledeHHs] IMX CTaHJapTIB Ha HAIllOHATLHOMY
piBHI, OCOOJMWMBO 3 ypaxyBaHHSM TOrO, IO Ha HAIIOHAJIBHOMY pIBHI came
Koncrutymiitnuit Cyn YkpaiHu € OJHUM 13 OCHOBHUX IMIIJIEMEHTATOPIB MIPAKTUKH
€CII y BHYTpIIIHIO MPABOBY CUCTEMY.

Knwouosi  cnosa: Koucturyniiianit Cyn  YkpaiHu, TpaBoOBI MO3HIIIT
Koncrutymiitnoro Cyay VYkpainw, iHTepmpeTamiiiHa MisUIbHICTh, TPAKTHKA
€BpOMENCHKOro Cyy 3 Ipas JIIOAUHH, 3aCTOCYBaHHS pillIeHb €BPONEHCHKOTO Cy1y
3 npaB moauHu Konctutyniitnum Cynom YkpaiHd, NPUHLUMUIMN 3aCTOCYBaHHS
piniers €BpPONEHCHKOTO CyAy 3 MPaB JIOAUHN, HOPMATUBHO-I[IHHICHHIA OPIEHTHD,
KOH(MJIIKT MPaBOBUX TMO3MIIiH, CIIOCOOM 3aCTOCYBaHHS pillieHb C€BPOMEHCHKOTO

Cyay 3 IpaB JIFOJWHH.
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SUMMARY

Synytsyn P. M. The interpretational activity of the Constitutional Court of
Ukraine in the context of the European Court of Human Rights judgments. —
Qualifying Scientific Work, manuscript copyright.

Dissertation for obtaining a scientific degree of the doctor of philosophy in
the field of study 08 "Law", specialty 081 "Law". - National University "Odessa
Law Academy", Odessa, 2021.

The dissertation is the first comprehensive monographic study of the
application of the European Court of Human Rights (ECtHR) judgments by the
Constitutional Court of Ukraine (CCU) in its interpretational activity. The research
conducted by the author has made it possible to substantiate and formulate a
number of new scientific provisions and practical recommendations for the
application by the Constitutional Court of Ukraine of judgments of the European
Court of Human Rights in the implementation of interpretive activities. The author
has proposed the periodization of the development of interpretational activity of
the Constitutional Court of Ukraine in theory and practice and distinguishes four
periods: prehistory - until October 1990; formation - from 24.10.1990 to
16.10.1996; development - from 16.10.1996 to 13.07.2017; improvement - the
modern period, which begins on 13.07.2017 and continues to this day.

It has been concluded that the interpretational activity of the Constitutional
Court of Ukraine is broader than providing an official interpretation of the
Constitution of Ukraine; it also includes interpretation during the constitutional
review of regulations, public (domestic and international) treaties (and during the
consideration of constitutional complaints).

The dissertation has revealed the role of the judgments of European Court of
Human Rights as a source of constitutional law of Ukraine, which has a complex
nature, combining the properties of both an interpretative act and judicial precedent
not only in relation to Ukraine but also regarding all contracting parties to the
ECHR.



The principles of application of ECtHR judgments by the CCU are proposed
to be understood as the basic principles and imperative, stable ideas used by judges
of the Constitutional Court of Ukraine in applying judgments of the ECtHR in the
process of CCU interpretational activity. The general principles of applying
Judgments of the ECtHR in interpretational activity include: the rule of law, legal
certainty, rule of constitution, dynamic interpretation, justice, the direct effect of
rights and freedoms and the principle of binding law (principle of self-limitation of
the Constitutional Court of Ukraine). The special principles of application of
ECHR judgments in interpretive activities include the principle of friendly attitude
to international law, the principle of subsidiarity of judgments of the ECtHR,
"appropriateness” of application of ECtHR decisions in its interpretational activity
and the principle of "autonomy™ of interpretation of ECtHR decisions.

It has been substantiated that a judgment of the European Court of Human
Rights is a source of constitutional law of Ukraine, which has a complex nature,
combining the properties of both legal interpretation and judicial precedent, while
not only judgments of the European Court on Ukraine, but also in relation to all
contracting parties to the ECHR.

It has been established that the choice of the method of application of the
judgments of the ECtHR of the CCU in its interpretational activity determines the
quality of the interpretation obtained as a result. The most expedient, and in terms
of legal technique and accessibility in order to understand the text of the judgment,
IS a casuistic and meaningful way to use the judgments of the European Court of
Human Rights by the CCU to implement interpretative activities. It is proposed to
develop and normatively enshrine the rules of application by the Constitutional
Court of Ukraine of the European Court of Human Rights decisions by
supplementing the Law of Ukraine "On the Constitutional Court of Ukraine™ with
the norm requiring the continuous professional development of the judges. The
training program should include topics related to the legal technique of application
of ECtHR decisions, acquaintance with the relevant practice of the ECtHR

concerning the division into subtopics under the ECHR articles, exchange of



experience with ECtHR and foreign judges. It is proposed to delegate the
organization of such exercises to the National School of Judges of Ukraine, as this
Institution has the appropriate experience and resources.

The thesis has revealed that the conflict between the legal positions of the
European Court of Human Rights and the constitutional court of the state is a
common phenomenon in modern legal systems. At the same time, this situation is
negative. Consolidation at the legal level of the place not only of the ECHR but
also the practice of the ECtHR in domestic law would make it possible to avoid
such situations in the domestic legal reality. It is seen that the interpretational
activity of the ECHR, the judgments of the ECtHR have become an independent
source of law, given the abstract form of the rules of the ECHR. At the same time,
the place of decisions of the ECtHR should be determined on the same level with
the ECHR as otherwise it will violate the principle of legal certainty and creates
conditions under which states can manipulate and implement only the decisions of
the ECtHR convenient for them.

According to this context the author has determined the ways to prevent the
emergence of a conflict between the legal positions of the Constitutional Court of
Ukraine and the ECHR, namely: the normative definition of the model of
correlation of domestic law; normative determination of the boundaries of the
implementation of the norms of the ECHR and the practice of the ECtHR in
domestic law; normative consolidation of the obligation of the state to take into
account the decision of the ECtHR when interpreting national law and the
constitution; determination of the place of decisions of the ECtHR in the hierarchy
of domestic legal acts in terms of legal force.

The dissertation has defined normative-value reference point as a formal
expression of the approximate (minimum) level of provision and protection of
natural and public goods by the positive right. It has been substantiated that the
European Court of Human Rights judgments act as a normative-value reference
point in the formation of the legal positions of the CCU. The application of

standards, developed by the European Court of Human Rights, has fundamental



importance for the understanding of the process and mechanisms of interpretation
at the national level, especially because the Constitutional Court of Ukraine is one
of the primary implementers of ECtHR practices into the domestic legal system on
the national level.

Keywords: Constitutional Court of Ukraine, legal positions of the
Constitutional Court of Ukraine, interpretational activity, practice of the European
Court of Human Rights, application of judgments of the European Court of Human
Rights by the Constitutional Court of Ukraine, principles of application of
decisions of the European Court of Human Rights, normative-value reference
point, conflict of legal positions, ways of applying the judgments of the European
Court of Human Rights.
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