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Dopmanrox B. B.,, OHIOA

JIOKAJIBHA ITPABOTBOPYICTD
B MEXAHI3MI ITPABOBOTI'O PEI'YJIFOBAHHJI
CYCIIUIbHMX BITIHOCVH

Cmamps nocBaujera omoeasHbsiM Bonpocam A0kasbHoeo npabombopuecmba.
AbBmop obocHoBbiBaem cBoe Buderue usmereHA npaBoboil npupoosl A0KAALHOO
npabomBopuecmba 6 sabucumocmu om uUSMeHeHUs (PYHKYUOHALLHOU
Hanpabaenrocmu npaBoboil axmubrocmu. B cmamve na ocnoBe komnaexcroeo
uccaedobanus HayuHoU Aumepamypst abmopom daemcs ombem Ha Bonpoc,
Abasemcs au 10kasvHoe npabombopuecmbo camoCosMesbHbIM IAEMEHITIOM
npaboobpasyrouet npabombopueckot akmuGHOCHIU, UAU OHO NPUCYULE TOABKO
cmopone peaiusyiouseeocs npaboboeo geromena.

The article is dedicated to separate questions local lawmaking. The author
motivates his vision of the change the legal nature local lawmaking, depending
on change the functional directivity to legal activity. In article on base
of the complex study of the scientific literature by author gives the answer
to question is local lawmaking independent element lawmaking to activities
or it inherent only to side realize legal phenomenon.

AKTyanpHicTH IIpo0OsIeMM 3B'd3aHa 3 HEOJHO3HAYHICTIO BU-
pillleHHs IIMTaHHA PO Miclle i poJIb JIOKaJIbHOI IIPaBOTBOPYOCTI B
MexaHi3Mi IpaBOBOTO perysioBaHHS. Lle opoipkye psy mpobiiem,
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00yMOBJIEHVIX METOIOJIOTi9HOIO CTOPOHOIO (PYHKITIOHYBaHHS ITPaBo-
BOI HamOyA0BY B IiJIoMy. 30KpeMa, I1e CTOCYETBCS OIIIHKY BKITIOYaE-
MOCTI JIOKaJIbHOT ITIPaBOTBOPYOCTI B IPaBOCTBOPIOIOUO-IIPaBOTBOPYI,
MpaBO3acTOCOBYi i IpaBo 3/iVICHIOOYI ITpollec. Y 1IbOMY IIaHi
CUMIITOMaTUYHe TBeP/PKeHH:, 110 «y Cy4acHill IOPUIUYHIN JiTe-
paTypi HOKM BimcyTHe IMMOOKe JOCIiKeHHs IIpaBoBOl IIPUPOAN i
CYTHOCTI JIOKaJIbHVIX aKTiB IOPVANIHIIX 0CiO i IXHe MicIle B CTPYKTypi
paBOBOro peryJyoBaHHs [IisJIbHOCTI opraHisallii, iHofi BiicyTHe i
caMme 3raflyBaHH4 IIPO HUX, K IIPO OHHIN 3 popM (IKeperr) Io3u-
TUBHOTO ITpaBa» [4, c. 382].

HayxoBa HOBM3Ha CTaTTi CKJIa/Ja€ThCs Y BiIIOBIIAX Ha HACTYIIHI
VTaHHS:

- HaCKUJIbKV 3MiHIOETECA ITpaBoBa IpUpo/ia JIOKaIbHOI IIPaBOTBOP-
Y90CTi, y 3aJ1e5KHOCTI Bill (PYHKITIOHaIBHOT CITPSMOBAHOCTI 3a3HAYEHNX
BUILIe BUIiB IIPaBOBOI aKTMBHOCTI?;

- 9y MOXe OyTH JIOKaIbHa IPaBOTBOPYICTh CAMOCTIVIHIIM eJleMeH-
TOM IIPaBOCTBOPIOIOUO-TIPaBOTBOPUOT aKTMBHOCTI 200 BOHO HaJIEXKMUTh
TLIBKM IO CTOPOHI IIPaBoOBOro (peHOMeHa, siKa peasli3yeThCs?

Crynine gocaimKeHHA Ipo0sieMy 00MeXXy€eThCs TBOPUIMMU po0o-
TaMI aBTOPiB BY3bKOIPOMITEHOTO, TaTy3eBOT0 XapaKTepy. Bermxmit
BHECOK Yy pO3pOo0KM JaHOro HanpsaMmKy BHecian Obopotos 0. M.,
ITurikosa T. A., Momao C. B, Xaukiu I'. B, Kosnosa H. B., Jlomakinx
.V, Hntkina V. C. iiH. Ajie Ha >aJsIb, y JaHWUV Yac BiJICyTHi HayKOBi
PO3pOOKM, 3B's3aHI 3 TEOPETMKO-METOIOIOTIYHMM aHaIi30M JTaHOTO
OVTaHHA.

3micT poborn. [l BupimIeHHs 3a3Ha49eHNMX 3agad HeoOximHO,
y Tleplly 4epry, BUSHa4UTHUCSA B CyTi IPaBOBOI IIPUPOAN JIOKaJIbHOT
HOPMOTBOPYOCTI.

BisbMeMO 3a OCHOBY BWMCJIOBJIEHHSI aBTOPUTETHUX (paxiBIIiB
3 gasHo1 mpobitemu C. B. Mommao i T. A. IluTikoBo i, 30kpeMa, 10
OUTaHHIO 0COOIMBOCTEN JIOKJIBHOI IIPaBOTBOPYOCTi, IIPaBOBUX
BJIACTVMBOCTEV HOPM JIOKJIBHOT JIil, TaK: «I103a 3aJIeXXHICTIO Bifg 00-
JIacTi iIXHBOTO 3aCTOCYBaHHs, JIOKaJIbHI MpaBOBi aKTU BOJIOJIiIOTH
HaCTYITHUMM iCTOTHUMM O3HaKaMU: BOJIbOBUV 3MiCT, BHY TPillTHbO-
opraHisalliTHUI XapaKTep, Mi3aKOHHWUI XapaKTep, AMHaMIi3M i
CTiVIKicTh, OaraTopasoBiCTh 3aCTOCYBaHHS, TPUBAIICTL iCHYBaHHS,
000B'I3KOBICTH 11715 afpecaTiB HOpM, IiATPUMKa IIPVIMYCOBOIO CVIIOO
mepxasu» [3, c. 7].

Kopwcryrounch iHyKTMBHIM ITi3HaBaJIbHVIM METOJIOM, 1110 JI03BO-
JISI€ BIIPi3HWUTI JIOTIKY Mi3HAHHS JOCITiIKYBaHOTO SIBVIIIA BifT 0c00.116020
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J10 3A2046H020, ITPEJICTaBVIMO, 1110 3araJIbHYMM ITPaBOBVMM BJIACTUBOCT-
MW JIOKQJIBHOTO IIPaBOTBOPYOCTi, Ha HAIII IOV, OYAyTh HaCTYIIHI:

1) mpaBoBa IIiTHOPMAaTMUBHICTH, IIPABOBUII PEXXWM, IIPaBOBa OCHOBA
JIOKaJIbHO-IIPaBOTBOPYOI aKTMBHOCTI;

2) 1l IPOCTOPOBO-TMMYACOB] TPaHWMIIi;

3) crrenmdika IPaBOBOTO CTATyCy Cy0'€eKTa JIOKAJIBHOTO HOPMO-
TBOPYOTO IIPOIIECY.

IIpesicTaBiisieThes, IO B 3aJ1€XKHOCTI Bifl BUJTy IIPaBOBOI aKTVBHOCTI
(IIpaBOCTBOPIOIOYO-IIPAaBOTBOPYA, IPaBOBUKOPIICTOBYIOYA, ITPABO3Iili-
CHIOBaJIbHA), IIPaBOBa IIPMpPOIa JIOKaJIbHOI HOPMOTBOPUOCT] TTOBMHHA
3100yBaTV 1 KOHKpPEeTHI CBOEPITHI picy, 10 BiOImoBimaroTs ix IpaBo-
BVIM OCOOJIVIBOCTSIM.

Tak, T paBoCTBOPIOIOYO-IIPaBOTBOPYA isUTbHICTh HaOyBae HaCTyIIHI
pvicn. 11 1150r0 ITpaBoBa IiJHOPMaTUBHICTS, 11 TPaBOBUIL PEXKMM I10-
BUHHI Oy Ty 00yMOBJIeHi TaKMMV 3ara/IbHO-HOPMaTVBHVIM IIPaBOBUMIA
yCTaHOBJIEHHSIMY, yV AKMX IleperOadasiacss O Iogasibiiia MOXIIMBICT
yTBepIKeHH: C(POPMOBaHOI JIOKaJIbHOI HOPMOTBOPUOI HPAKTMKM SIK
nepui0ocHoBu IyIs BIATBOPEHHs 11 IPaBOCTBOPIOIOYO-IIPaBOTBOPUMX
MIPOLIeCiB Ha perioHaJIbHOMY i 3arajlbHOHAIliOHAJIbBHOMY PiBHSIX.

3 icTopmKo-paBoBOi MPaKTUKM, K NPUKIaJ, MOXHaA IPUBECTU
0CODIMBOCTI JIOKAJIBHOTO IIPaBOTBOPYOCTI, 3B's13aHi 3i crrenmdikoio
dopMyBaHHS:, ITPaBOCTBOPIOIOUO-IIPaBOTBOPUVIX OCHOB, TaK Ha3VBAHOTO,
«BUIBHOTO ITpaBa MicT» - MarneOyp3pKoro, XeJIMCKOTo IIpaBa, 10 Hafgasti
oJleprkaJlo caMOCTiVIHe rajly3eBe BU3Ha4eHH: «MiCbKOTO ITpaBa», MyHill/-
MNaJIbHOIO IpaBa, IpaBa OpraHiB MiCIIeBOro caMOBPslyBaHH i T. JI.

IcropuaHo, TIpaBoBU XapaKTep ITOAiOHOI MicIIeBol, JTIOKaITbHOI
HOPMOTBOPYOCTI, 3aCHOBAHOI Ha Tpa,Z[VIHiVIHO-HO6YTOBVIX, MOpaJIbHO-
MEeHTaJIMTETHMX IlepeyMoBax, IepeaBaBcs 3a JOIIOMOrO IpaMOT
HapIor0UmMX 0Ci0 «Ha BijIbHe KepyBaHHS MiCTaMI1», IIIO0 CAHKITIOHyBaJIV
IXHIiV OpraHizaliiHo-ynpas/liHCbKUM ycTpin. Tak, icropruna mmpaso-
TBOpYa IpaKTHKa BiJI3Havdas1a HacTyIHe: «CBoepifiHe Miclie B cucTemi
mpasa I'aymipko-BonmmHchKOTO KHA3IBCTBA 3aMIMalio MaraeOyp3bke
apaso (XII-XVIB. B.) ... HiMeIIbKe MiChKe IIpaBo. .. TI00eKCKas crcTeMa
opasa” [1, c. 21].

OcobmnmBicTIO JaH0T TpaKTVKY OyII0 Te, 10 BOHA He HecsIa CBifJloMO,
PaBOCTBOPIOIOYO-IIPaBOTBOPUY clipsAMoBaHicTh. Hi B sikoMy mpaBo-
BOMY aKTi He 3adpikcoBaHa BKas3iBKa Ha Te, IIIO Ta 4M iHIIa popMa
JIOKaJIPHOI IIPaBOTBOPYOCTi, Y KOHKpPeTHOMY MicHi (MicTo, rpoMasa,
perioH i T. [1.), TOBVHHA CTATV OCHOBOIO T4 ii BiMTBOpeHHS Ha perio-
HaJIbHOMY ab0 3arajlbHOHAIIOHAJIbHOMY PiBHSX.
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SIkimo me i BimbOyBaocsi, TO BOHO HOCVJIO BUIIQJKOBI, CIIOPaIid-
HUI XapakKrep, abo, K y “Bunanky” i3 mpasoM “Micekvx mpusineis”,
TIOTO MepITojKeperIaMyl BUCTYTIasIM paHiltie cpopMoBaHi, EKOHOMITHO
o0OyMoBIIeHi Tpaamwiiil i 36M4al OOy TOBOI CIIPSIMOBAHOCTI.

IfamTa crrpaBa, Koy IWTaHHS TifIe ITPO TeHe3nc (PopMyBaHHs 3arajlb-
HOTI0 aHIJI0-CaKCOHCHKOTO ITpasa. B mijictaBax 11b0ro mporiecy 3akjiajia-
JIVICSL YCTOSTHI TPaOmuILil, IO OpieHTyBamcs Ha cienydiKy JIOKaIbHOL
OWUTIVIHO-TPaaMIINOHHOI HOPMOTBOPYOCTI 3 HACTYITHVIM IIE€PEHOCOM iX
HavIOUIBII 3HAYMMIX pe3yJIbTaTiB Ha piBeHb perioHaIbHOI 11 3aTaIbHO-
HalliOHaJIbHOI, IIPaBOCTBOPIOIOYO-IIPaBOTBOPYOT ITPaKTUKM.

3o0BciM iHITy PyHKITIOHAIBHY CIPSIMOBaHICTh 3HAVIIIIO JIOKAJIbHA
HOPMOTBOPYICTE B ITpaBO3aCcTOCOBYIN IisUIbHOCTI. Y KpaiHax 3arajib-
HOTO IpaBa, Ipoliec JIOKAJIbHOI IPaBOTBOPYOCTi, Y CHMITY iCTOPUYHO
ccpopMOBaHOT IPaBO3aCTOCOBUOT MPAKTMKM, CMHXPOHI3yBaBCs 3i cTa-
TIi€TO 11 ITpOoIieCcyaIbHOTO 3aBepIIeHHs — TOOTO BITHEeCeHHIM IIpaBo3ac-
TOCOBYOro akTy. OCTaHHIVI B OIHiVI KOHKPETHiv IocafoBiit 0codi omHo-
YJacHO ITO€JHYBaB Cy0 €KTa IIpaB03acTOCYyBaHHs i Cy0’ekTa JIOKaJIbHOT
npaBOTBOPYOCTi. JIoKasIbHOI y TOMY CeHCi, IO ITpaBO3aCcTOCOBUMM aKT
6yB AKTOM, SIKVVI BCTAaHOBVB KOHKPETHWVI JIOKaJIbHIV IIPaBOIIOPSIIOK,
a IpaBOTBOPYIM - y CEHCi JpKepesia MpaBOTBOPYOL MpaBoBOI MOesTi
TTOBEIIHKM IS TIOJIOHVIX COIiaTbHMX KOJTi3iTA.

ITpocTopoBa mommpeHicTh JIOKaJIbHOT ITPaBOTBOPYOCTI, Y AaHin
CUTYaLlii, 3HAXOANUTECS B 3aJI€XKHOCTI Bif, paKTOpa 9acTOTM ITOBTOPIO-
BaHOCTI ITO3HAYEHVIX Y Hill (Ha po3cy[I IpaBo3acTocoBava) COIiaIbHMIX
KOH(ITIKTHVX CUTYallil, III0 BUMararoTh IIpaBOBOI OITiHKM.

INpaBo3aivicHIOBaIbHA [IisSUTPHICTE 3B s13aHa 3 Oe3rocepenHiM 37in-
CHEHHSM I'pOMaJIsiHaMM CBOIX IIpaB 1 BOJII 3 BiAIIOBIZHVM KOPeCIIOH-
IyBaHHSAM IM CBOIX 00OB’SI3KiB.

JIoxasibHa MPaBOTBOPUYICTH B IIMIX YMOBaX, Ha Halll ITOIJIs, 3/iVICHIO-
€TbCH SIK Ha iHJVIBI/lyyMHOM, TaK i Ha KOJIEKTMBHOMY piBHAX. OcTaHHE
oflep>KasIo JOCUTH €MHY TeOPeTIIHY pO3pOOKY B CydJacHiv HaIlioHaIb-
HiV 'opyayyHin stitepatypi. Ha Hamn momisy, BoHa 3B04UTECH JIO Ha-
CTYIIHOI crien iyl IPaBOTBOPYOCTi KOJIEKTVBHIIX YTBOPEHb:

1) momBiTIHOCTI IPaBOBOTO CTATyCy Cy0 €KTa JIOKaJIbHOI IIpaBo-
TBOPYOCTi. 3 ogHOTO OOKY, IM € HpeIcTaBHUK [Iep’KaBHOIO OopraHa
(mocamoBa ocoba), 3 iHIITOToO OOKY - IIpeACTaBHMKM KOJIEKTUBY, a00 Bei
4IeHV KOJIEKTVBHOI'O yTBOPEeHHS;

2) HasABHOCTI IpaBOBMX OOMEXYyBaJIbHMX Mip JIOKaJIbHOI IIpaBo-
TBOPYOCTI pM 3/1iVICHeHH] WIeHaMV KOJIEKTVBHOIO YTBOPEHHS CBOIX
pas i BOJIi;
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3) iMepaTMBHO-ANCIIO3UTUBHOI CKJIa/I0BOI METOITy IIPaBOBOTO pery-
JIIOBaHHS, 1PV BU3HA4YaJIbHIV pOJIi ITpaBOBMX iMIIepaTUBiB;

4) HasgBHOCTI IIOCTiVTHO BMHMKAIOUMX IIPOTUPIY, 3B’ I3aHMX 3 TEH-
TIeHITisiMM J1ibepaIbHOTO i KOHCepBAaTMBHOIO XapaKTepiB, 1110 CyIIpo-
BOJIKYIOTB JIOKJIbHY ITPaBOTBOPYICTb.

Y Tom e yac, misHaHHS iHAVBIY YMHOVI CLIPSIMOBAHOCTI JIOKaJIbHMX
IIPaBOTBOPYNX ITPOIIECiB ITle UeKae CBOTO BUPIIIIeHH:, TOMY III0 3B’ 13aHO
3 0COOJIMBICTIO IIpeMeTa Ii3HaBaJIbHOI aKTMBHOCTI, ITI0 OXOIUIIOE pi-
BeHb eK3VICTEeHITiOHaIbHOI, IIOYYTTEBOI IPaBOBOI Ipupoay cy0’ exTis
JIOKaJIbHOI ITPaBOTBOPYOCTI.

BucHoBkmn. Y cratTi Oysia posriodara cripoda ocBiTiTi IIpobiiemy
JIOKaJIbHOI ITpaBOTBOPYOCTI B paMKax II 3araJIbHOMeTOI0JIOTTYHOIO Ha-
YKOBOT'O CIPUVIHSTTSI. ABTOp CIIpOOyBaB IIpefCcTaBUTI IIPOOIeMaTKY
MVTaHHS B OUTBII IIMPOKOMY 00Cs31, UMM Ile TPaKTYEThCs B OUIBITIOCTI
IOPUAVYHYX JIiTepaTy pHUX [Kepesiax.

Bin mpuninos 0 BUCHOBKY, IO JIOKaJIbHa ITPaBOTBOPYICTh He
TUIBKM 3B’s13aHa 3 IIPeIMeTHO-OOMEeXeHMM IIPOIIeCOM PeryIIoBaHHSI
SIK ycepenuHi KOpIIopaTMBHIX, TaK i ycepenuHi ramysesux (Tpymo-
IIpaBOBVIX, JIMiHICTPaTNBHO-IIPABOBVIX) BiITHOCHH, SIK I1e TPaKTy€ThCs
y HalliOHaJIbHIV IOPUANYHIN JIiTepaTypi, ajle i XTuBe BCiM cTajliam
MexaHi3My IPaBOBOI0O PeryJIoBaHH: i, 10 TOTO X, BUXOIUTh 38 PaMKM
3a3HavYeHol ITpeIMeTHOCTI.

bitb11 TOoro, Ha 110ro IyMKY, JIOKaJIbHIV IIpaBOTBOPYOCTI BJIIaCTUBO,
y psiOi cuTyarlivi, BUsBiIsTH cebe SK IIepIIOOCHOBY B 3araIbHVIX IIPO-
1ecax, paBOCTBOPIOIOYO-ITPaBOTBOPUIl, ITPaBO3acTOCOBYIN i MpaBo-
37IiVICHIOIOYiV aKTMBHOCTI COIiaJIbHOrO Cy0’eKTa Ha pi3HUX PpiBHSAX
7I0TO CyOCTaHITIOHAIBHOI SIKOCTi — COIiyMy, KOJIEKTVBHMX YTBOPEHb,
ingmBigTyyma.

YauikanpHiCTE PeHOMEeHY JIOKaJIbHOI IIPaBOTBOPYOCTI 3B s3aHa
3 TMM, IO BiH y cTaHi OyTu sk mKepesoM, “moOysadeM”, Tak i “pe-
arisaTopoM” IIpaBOBOI CyOCTaHIIIT Ha BCix eTarax PYHKIIOHYBaHHS
MexaHi3My IIPaBOBOrO PeryJIfOBaHHA CYCIIUIBHVIX BiTHOCVH.
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sIpoBa J1. B.,, OHMA

B3AVIMOOEVICTBUE TOCYJAPCTBEHHBIX
M HETOCYOAPCTBEHHBIX CTPYKTYP
B PEAJTIISAIIMIV COLUVAJIbBHBIX ®YHKINN

B cmamve paccmampubaemcsa npoyecc 63aumodeticmbus cybvekinob
COYUAALHOTL NOAUMUKY 6 peasusayui coyuarvnvix ¢pyuxyui. Onpedesen
cocmal cybvexmol coyuasvHoil nosumuxu 6 cobpemennsix ycaoBusx.
IIpoanarusupobana poas uacmmoeo OUsHeCa U HEKOMMEPHUECKUX Op2aHU3AYUTL
6 ocyujecmbaenuu coyUALLHOT NOAUMUKU eocyoapcmba.

In the article process of co-operation of social policy subjects in realization
of social functions is considered. Composition of subjects of social policy
in modern terms is defined. The role of private business and noncommercial
organizations in realization of social policy of the state is analyzed.

MwpoBo¥t Kpy3nc HaIyX JTHeV IoKasasl, YTO BO MHOTMX CTpaHax
cosyiajiach KauecTBeHHO HOBas CUTYallyisl, KOT/Ia He TOJIBKO FOCYJapCTBO
He MOXXeT PeIVTh BO3HVIKIIIVIE IIPOOIIeMBI, HO VI KOMMePYeCKVVI CEKTOP
He TOTOB y4YacTBOBaTh B 3(PPeKTMBHOM peIlreHny 3KOHOMIIECKNX,
COIMaIBHBIX ¥ JPYTMX IIpodsem obiecTa. B aTmx upessrraamsbx
00CTOSITeNIBCTBAX CaM KPV3VIC OOBEKTUBHO CITOCOOCTBYET aKTVIBHOMY
dopMMpoBaHMIO 11 YCVMIIEHWIO BIIVSAHVS HEKOMMepPUYeckKoro ceKTopa,
UrparoIero abCoIIOTHO CaMOCTOSITEIIbHYIO POJIb U BRICTYIIAIOIIEro
ITapTHEPOM roCyapcTBa ¥ KOMMEPYeCKOTO CeKTOpa B ITPeoI0IeH
KPU3WCHBIX siBJTeHnvL. [To3TOMY IpeficTaBIsgeTcs akTyaTbHbIM VICCITeJIO-
BaThb IIPOOJTEMBI B3aVIMOIEVICTBYIS COIMATbHBIX MIHCTUTYTOB Ha Pa3HBIX
OpraHM3aIlIOHHBIX YPOBHSIX.

Lenpio JaHHOV CTaThW SBJISIETCS pacCMOTPeHMe IIpoliecca B3a-
VIMOJIEVICTBUSI CyOBeKTOB COLMaabHOM IOJIUTHUKN B peaan3aumnmn
conMabHBIX (PYHKIMM. [1J1sT OCTVDKEH NS JaHHOV ITeJIV TIOCTaBJIeHb
TaKye 3a/Ja4n: OIIPeJIe/INTh COCTaB CyObeKTOB COIMaIbHOV ITOJINTVKN B
COBPeMeHHBIX YCJIOBVISAX; IIPOaHa/IM3MPOBaTh POJIh YaCTHOTO OM3Heca,
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