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TERMINATION OF THE OBLIGATIONS DUE TO IMPOSSIBILITY
OF ITS PERFORMANCE: FORCE MAJEURE CLAUSE V. HARDSHIP
CLAUSE (CLAUSULA REBUS SIC STANTIBUS)

The stability of contractual legal relations and strict application
of the principle of pacta sunt servanda are necessary conditions for
the development of a sustainable legal system. An essential change in
circumstances that the parties relied on when concluding a contract assumes
particular risk significance during the contract’s performance, which can
lead to an imbalance of the parties’ obligations under the contract.

In the war conditions in Ukraine, applying the mechanism of termination
or change of contracts due to a significant change in circumstances becomes
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especially important. This is because it may not be possible to use the force
majeure concept in territories where there are no direct military operations,
but the fulfillment of obligations is impossible due to constant shelling and
significant destructions.

Under the civil legislation of Ukraine, the performance of a contract is
possible but significantly complicated in the event of a significant change in
circumstances. A change in circumstances is significant if they have changed
to such an extent that, if the parties could have foreseen it, they would
not have concluded the contract or would have concluded it on different
terms. A significant change in circumstances can be qualified as a type of
impediment beyond the debtor’s control.

Force majeure is used when an unforeseeable event that is out of one
party’s control makes it impossible to fulfill their contractual obligations,
even if they took reasonable precautions.

Hardship, on the other hand, refers to situations where fulfilling the
contract is still possible, but significant changes in circumstances have made
it in an economic sense impractical.

The problem of the differences between such types of impediments
beyond the debtor’s control, such as force majeure and circumstances that
have changed significantly (clausula rebus sic stantibus), has not yet found its
reflection in civil literature under the legislation of Ukraine. There is also no
unified approach in judicial practice to resolve disputes regarding the change
or termination of a contract due to a significant change in circumstances,
making the performance of the contract excessively burdensome.

Clauses regarding substantial changes in circumstances are usually not
included in the content of a contract. Therefore, it is necessary to analyze
theoretically the cases where the impossibility of performance arises
due to force majeure, and when it arises due to a substantial change in
circumstances as a basis for modifying or terminating the contract.

Most national laws and Codified Laws of Europe contain provisions on
force majeure and/or hardship. The United Nations Convention on Contracts
for the International Sale of Goods (CISG) [1] contains only a force majeure
clause, but it does mention any rules on hardship. Principles, Definitions and
Model Rules of European Private Law. Draft Common Frame of Reference
(DCFR) [2] contains provisions dealing with force majeure and hardship.

It is crucial to recognize that force majeure and hardship are two distinct
principles, although they may sometimes be treated as identical. They differ
in their preconditions and legal consequences. To invoke force majeure,
a party’s legal obligations must become impossible for everyone due to
circumstances beyond anyone’s control. On the other hand, hardship is based
on the idea that the contractual circumstances have changed in a way that
the parties did not anticipate at the contract’s inception. Even though the
contractual obligations can still be fulfilled in principle, it does not make
economic sense to do so.

The legal consequences of both doctrines are significantly different. Force
majeure results in one party being unable to fulfill its contractual obligations
(impossibility) and therefore being released from such obligations during
the force majeure period. The legal implication of hardship is that the party
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for whom the underlying circumstances have substantially changed can
still fulfill their contractual obligations and perform the contract, but the
performance has become economically meaningless.
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HauioHaavHull yHigepcumem «00ecbka HpUuouHHa aKkaoemis»,
doueHm Kageopu YUBLNbLHO20 Npasa, KaHoUdam HPUOUHHUX HAYK, OOUEeHM

ITPABO HA CBOBOAY COBICTI TA BIPOCIIOBIIAHHS
BIMCBKOBOCJIVKBOBIIIB

CyyacHe pO3yMIHHS BiJHOCHMH MDK apMi€l0 Ta pesiriiHUMU OpraHi-
3arisiMy, K IIpaBUWJIO, 3BOAUTHCS 0 HEOOXiTHOCTI BBefeHHS y 30pPOMHUX
CHUJIaxX IHCTUTYTy KalleJaHCTBA, OQIIiHO IIPUHMHATOI GOPMU 3a[0BOJIEHHS
pestiriiiHux 1oTpe6 BiMCHKOBOCIYKOOBIIIB, BiJIIOBiHO [0 3aKOHOZABCTBA
Vkpainu. TpuBaja IlojieMika, 3 IIbOT0 IIPUBOAY IIpH3Besa [0 IPUHHATTS
3akoHy Ykpainu «IIpo Ciy>x0y BiliCbKOBOIO KaleylaHCTBa» [1], ogHaK 3au-
LIHJINCS PSAJ| IUTaHb, SIKi I0TPe6yI0Th I10/{aJIbIIIOr0 B0CKOHAIEHH .

OpfHiero 3 HaWBaK/IMBIIIUX IepefyMOB 00€3aTHOCTI apMil € ycBimoMm-
JIeHHSI TpoMaJsiHaMHM VYKpalHU BIiMCHKOBOI CIYyKOM SK TI'pOMafAsIHCHKOTO
Ta NaTPIOTUYHOIO 00OB’I3Ky, & TaKOXK 3/l0pOBa MOpPAaJbHO-IICHXOJIOTiUYHA
aTMocdepa B apMilicbKOMy cepemoBuIli. OflHAK, y CBOIO 4Uepry, ilelfHO-110-
JUTUYHUU Ta MOPaJbHO-IICUXOJIOTIYHUM CTaH BiliCHKOBOCJIYKOOBIIIB 3aJie-
JKUTb BiJl CTyIleHs CTaBJIEHHS [0 0coOM II 3aKOHHHX IIpaB Ta iHTepecis,
30Kpema y chepi cBOGO M COBICTI Ta BipOCIIOBiaHHS.

CiIif 3a3HAUMWTH, 10 BIUIMB PeJITiHHUX JOTM Ta IHCTUTYTIB Ha CTaH
HaIlioHaJIbHOI 6e3IleKU IIpeficTaBJIsle BeJIMKUUM HayKOBUU iHTepec i 3aciy-
TOBYE Ha IIIBUINleHY yBary 3 OOKy JeprKaBH, i HacaMIlepen, 0 THUX peJli-
riiHUX IIpo6JieM, sIKi BIUIMBAKOTH Ha ii 060pOHO3aTHICTh. ITHOpyBaHHSA Ta
3aMOBUYYBaHHS WX IIpo6JieM, YXWJIEHHS Bifl IX MOCJIIKeHHS Ta IIpaBUJIb-
HOTO BUPIIIeHHS MOKYTh IIPU3BECTH [I0 COIiaTbHUX KOHQJIIIKTIB.
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