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TERMINATION OF THE OBLIGATIONS DUE TO IMPOSSIBILITY 
OF ITS PERFORMANCE: FORCE MAJEURE CLAUSE V. HARDSHIP 

CLAUSE (СLAUSULA REBUS SIC STANTIBUS)

The stability of contractual legal relations and strict application 
of the principle of pacta sunt servanda are necessary conditions for 
the development of a sustainable legal system. An essential change in 
circumstances that the parties relied on when concluding a contract assumes 
particular risk significance during the contract’s performance, which can 
lead to an imbalance of the parties’ obligations under the contract.

In the war conditions in Ukraine, applying the mechanism of termination 
or change of contracts due to a significant change in circumstances becomes 
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especially important. This is because it may not be possible to use the force 
majeure concept in territories where there are no direct military operations, 
but the fulfillment of obligations is impossible due to constant shelling and 
significant destructions.

Under the civil legislation of Ukraine, the performance of a contract is 
possible but significantly complicated in the event of a significant change in 
circumstances. A change in circumstances is significant if they have changed 
to such an extent that, if the parties could have foreseen it, they would 
not have concluded the contract or would have concluded it on different 
terms. A significant change in circumstances can be qualified as a type of 
impediment beyond the debtor’s control. 

Force majeure is used when an unforeseeable event that is out of one 
party’s control makes it impossible to fulfill their contractual obligations, 
even if they took reasonable precautions.

Hardship, on the other hand, refers to situations where fulfilling the 
contract is still possible, but significant changes in circumstances have made 
it in an economic sense impractical.

The problem of the differences between such types of impediments 
beyond the debtor’s control, such as force majeure and circumstances that 
have changed significantly (сlausula rebus sic stantibus), has not yet found its 
reflection in civil literature under the legislation of Ukraine. There is also no 
unified approach in judicial practice to resolve disputes regarding the change 
or termination of a contract due to a significant change in circumstances, 
making the performance of the contract excessively burdensome.

Clauses regarding substantial changes in circumstances are usually not 
included in the content of a contract. Therefore, it is necessary to analyze 
theoretically the cases where the impossibility of performance arises 
due to force majeure, and when it arises due to a substantial change in 
circumstances as a basis for modifying or terminating the contract.

 Most national laws and Codified Laws of Europe contain provisions on 
force majeure and/or hardship. The United Nations Convention on Contracts 
for the International Sale of Goods (CISG)  [1] contains only a force majeure 
clause, but it does mention any rules on hardship. Principles, Definitions and 
Model Rules of European Private Law. Draft Common Frame of Reference 
(DCFR) [2] contains provisions dealing with force majeure and hardship.

It is crucial to recognize that force majeure and hardship are two distinct 
principles, although they may sometimes be treated as identical. They differ 
in their preconditions and legal consequences. To invoke force majeure, 
a party’s legal obligations must become impossible for everyone due to 
circumstances beyond anyone’s control. On the other hand, hardship is based 
on the idea that the contractual circumstances have changed in a way that 
the parties did not anticipate at the contract’s inception. Even though the 
contractual obligations can still be fulfilled in principle, it does not make 
economic sense to do so.

The legal consequences of both doctrines are significantly different. Force 
majeure results in one party being unable to fulfill its contractual obligations 
(impossibility) and therefore being released from such obligations during 
the force majeure period. The legal implication of hardship is that the party 
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for whom the underlying circumstances have substantially changed can 
still fulfill their contractual obligations and perform the contract, but the 
performance has become economically meaningless.
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ПРАВО НА СВОБОДУ СОВІСТІ ТА ВІРОСПОВІДАННЯ 
ВІЙСЬКОВОСЛУЖБОВЦІВ

Сучасне розуміння відносин між армією та релігійними органі-
заціями, як правило, зводиться до необхідності введення у збройних 
силах інституту капеланства, офіційно прийнятої форми задоволення 
релігійних потреб військовослужбовців, відповідно до законодавства 
України. Тривала полеміка, з цього приводу призвела до прийняття 
Закону України «Про Службу військового капеланства» [1], однак зали-
шилися ряд питань, які потребують подальшого вдосконалення.

Однією з найважливіших передумов боєздатності армії є усвідом-
лення громадянами України військової служби як громадянського 
та патріотичного обов’язку, а також здорова морально-психологічна 
атмосфера в армійському середовищі. Однак, у свою чергу, ідейно-по-
літичний та морально-психологічний стан військовослужбовців зале-
жить від ступеня ставлення до особи її законних прав та інтересів, 
зокрема у сфері свободи совісті та віросповідання.

Слід зазначити, що вплив релігійних догм та інститутів на стан 
національної безпеки представляє великий науковий інтерес і заслу-
говує на підвищену увагу з боку держави, і насамперед, до тих релі-
гійних проблем, які впливають на її обороноздатність. Ігнорування та 
замовчування цих проблем, ухилення від їх дослідження та правиль-
ного вирішення можуть призвести до соціальних конфліктів. 
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