244

YK 340.132:347.965

M. P. Apakeaan

IPPEKTUBHOCTDb INMPABA B KOHTEKCTE
NMPABO3ALLUIMTHOU NESATEJIbHOCTHU IOCY JAPCTBA:
TEOPETHYECKHHU ACIIEKT

[Ipo6nema 3¢peKTUBHOCTH MpaBa COMPOBOXKIAET (YHKLUHOHHPOBAHHE
npaBa ¢ MOMeHTa ero (opmupoBaHus. OmnpeneseHue LEHHOCTH MpaBa BO
MHOTOM 32aBHCHUT OT ero 3(Q(peKTUBHOCTH. 3HAHWE W BJaleHHe MeTOIUKOH
ornpeneseHus: 3(pHEKTUBHOCTH MPABOBBIX MPOLIECCOB MO3BOJSET MPOTHO3UPO-
BaTb Pe3yJ/bTaThl OCYLIECTBJEHHS NAHHOTO Ipoliecca, a CJAel0BaTeNbHO, U
«Oynyliee BO3MOXKHOE COCTOSIHHE TIPABOBOH CHUCTEMBI, NMPeAyNpeKaaTh Hera-
THBHBIE TIOCJENCTBUSI, YMEHbLIATh BO3MOXKHBIe pucku» [1, c. 145]. Mccaeno-
BaHUe 3((HEeKTHUBHOCTH NpaBa, ee COMAEep:KaHUs, KPUTEPHEB H3MepPEHHsT OTHO-
CHUTCSl K Paspsily CJOXKHBIX MPOOGJEM TPABOBOH HayKH.

M3meHeHne mapaaurMbl OOIIECTBEHHOTO Pa3BUTHSI TpeOyeT BBIPAOOTKHU
HOBBIX KOHLIENTYaJbHBIX TMOAXOM0B K HUCCJEI0BAHUIO 3(D(PEKTUBHOCTH MPaBO-
BbIX HOPM, Pa3pabOTKH TeOpeTHYeCKHX IMOJ0XKEeHUH 3(p(HEeKTUBHOCTH Ipasa,
€ro orpacJ/ed, OTHeJbHbIX HOPM M HHCTUTYTOB, B TOM 4YHCJe B cdepe Tmpa-
BO3AILUTHOH NeATEeNbHOCTH TOCyIapCTBa.

AxTHBHOe 00CyXIeHHe BOMpPOCOB 3PPEKTUBHOCTH B MpaBe B COBETCKOH
JNOKTPUHE TIpaBa HAya/JoCh CO BTOPOH MOJOBHHBI XX B., B CBfI3M C UEM
BbIIEJISIETCS TEPBBIH 3TAN B MpOLlecce HCCJAeL0BAHHUSA NaHHOH NMPoOJeMaTHKH
— 60—80-e rr. XX c1. Cpenu ydyeHBIX, 3aHMMaBIIKUXCS B paMKaX TEOPUHU
npaBa U OTPac/eBbIX HayK 3(PPeKTHBHOCTbIO NEHCTBUS TPABOBBIX HOPM B
naHHbIH mepuon, Heobxomumo Ha3BaTh C. C. AnekceeBa, A.B. Benreposa,
B. B. 'nasbipuna, [. A. Kepumosa, B. A.Kosnosa, B.H. Kynpssuesa,
B. Y. Hukuruuckoro, A. C. [Tawkosa, I1. M. Pa6unosuua, M. C. CamolueHxo,
®. H. ®arkynnuna, JI. C. fIBuua u ap. B ator mepuon 6biu paspaboTaHbl
OCHOBBI TeOPUH 3(PPEKTUBHOCTH MPABOBOH HOPMBbI, ONpeNe/HBIINe Harpas-
JIEHUS] MCCJIEOBAHUSl 3TOTO SIBJEHHS B IOCJENYIOIIHE TOJIBI.

HcTopuueckn nepBoél cdepoll MCMOMb30BAHUA U Pa3pabOTKU MOHATHS
«3(ppeKTUBHOCTb» Oblia 3KOHOMHKA. B mocsenyromem paciuupeHnue cgepsl
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NPUJIOKEHUS] 9TOTO TOHSATHS MPHUBEJIO K HeOOXOAUMOCTH OOOOIIUTH €ro co-
nepKaHue.

B abctpakTHOM cMmbic/ae nmona «3((eKTUBHOCTbIO» MOHUMAaeTCs Crocoob-
HOCTb CPeICTB COAEHCTBOBATb AOCTHXKEHHUIO KesaeMoH Leau. TepMHH «3(-
(eKTUBHBIH» (OT JaTHHCKOTO effectus — mneficTBUe) 03HAUaeT MeHCTBEHHBIH,
OKa3blBAIOIIMI HYyXXHOe AeHlCTBHe, NAIOLUA HEOOXOAUMBIH, OOBIYHO MOJOXKHU-
TeJbHBIH pe3yabTaT, T. €. NALIHH KAaKOU-TO pe3y/abTaT, MPUBOAAIIMH K
KaKHM-TO HY>XHBIM TOCJencTBUsIM [2, c. 595].

dunocodckuil cJI0Bapb CONEPXKHUT CJedylolllee omnpeneneHue 3PpheKTUB-
HOCTH — 3TO CYILIeCTBEHHO€ OTHOLIEeHHEe MU3MEHEHHUH Ha BBIXOHE CHCTEMBbI K
U3MEHEeHHUSIM Ha BXOMe; 3TO peanu3alusl HepPTHH HEKOTOPOH IMPHUYMHBI B
cnencteue. [Tousitne 3¢h(PEeKTUBHOCTH SIBJSETCS CBOEOOPA3HOH MEpOU AUHA-
MUKH JBYX MPOTHUBOIMNOJIOXKHBIX MPOLECCOB BHYTPH JIOOOH CHCTEMBbl — BHe-
IIHAX U BHyTpeHHHX [3, c. 1043].

[IpakTuka HCHO/JIb30BaHUSI TMOHATHUS «3(P(EKTUBHOCTb», MO MHEHHIO
M. H. AupnpiomieHko, mokasbelBaeT, 4To 3(P(PeKTHBHOCTb BBICTYNAeT Mepoi
BO3MOXHOCTH, HO He J1000H, a TOH, KOTOpas BblpakaeT LeJb YeJOBEKa,
peanusyeT ero uuek, T. €. 3p(HeKTUBHOCTb €CTh Mepa BO3MOXKHOCTH C TOYKU
3peHHus1 ee OJM30CTH K HauboJee LiesecooOpa3HOMy, HEOOXOIUMOMY (HY>KHO-
My) UeJIOBEKY pe3yJbTaTy. 31eChb peub MAeT O OJHU30CTH K LEJU B €e OMNTH-
MaJbHOM BbIpaxkeHuu [4, c. 45—46]. Mcxonst u3 3Toro, noHsitue «3(PQPeKTHB-
HocTb mpaBa» HW. C. Camouienko, B. V. HukutuHcKUM ompenessiioch Kak
OTHOILIEHHe MeXAy (PaKTHYeCKH NOCTUTHYTBIM, NEHCTBHUTEJbHBIM pe3yJsbTa-
TOM W TOH LeJblO, AJS NOCTHU>KEHHUSI KOTOPOH OBIIM MPUHSATBI COOTBETCTBY-
IolllMe TpaBoBble HOPMBI [D]. D(dheKTHUBHOCTL TMpaBa, KaK OTMeyaeT
I1. M. PabuHoBud, — 3TO COOTHOIlIeHHE (DAKTHUECKUX PE3YJbTATOB BOIJIO-
IIeHUsT HOPMBI MpaBa M NEKJAPUPOBAHHOH el 1esbio [6, c. 369].

B ropuauueckoél suTepatype CIpaBelJuBO OTMeYasJoCh, UTO «OIpejeJe-
HHe 3((EeKTUBHOCTH B PA3JUUYHBIX OTPAC/SX NpaBa MO CBOEH CYTH IOJXKHO
OBITh OJHONJAHOBBIM, OJHO3HAUHBIM U B TO XK€ BpeMsl YYUTbIBATb CIIeLUDHU-
Ky perynupyeMblX OOLleCTBEHHBIX OTHOLUEHWH, OCOOEHHOCTH BUAOB MPaBOHA-
pywenu# u 1. 1.» [7, c.32].

B cooTBeTcTBMM C NMOHMMaHHEM IpaBa KakK CHUCTeMbl 00111€0053aTeNbHbIX,
(bopMasibHO ONpeeeHHbIX HOPM, CAaHKLIMOHHPOBAHHBIX [OCY1apCTBOM U obec-
NeYeHHbIX TOCYNapCTBEHHBIM MPUHYXKAeHUeM, npodseMa 3(p(PeKTUBHOCTH
npaBa (pakKTHYECKH KOHKpPeTH3UpyeTcs depe3 mnpobJseMy 3(P(PEeKTUBHOCTH
HOPM TIpaBa, a Mo CyTH — 3(PEKTUBHOCTH HOPM 3aKOHONATENbCTBA, 3PdeK-
THBHOCTH HOPMaTUBHBIX aKTOB rocynapctBa. Bompochl ke 3¢p(eKTHBHOCTH
npaBa B LEJOM KaK pery/sTopa COLMaJbHOH W IyXOBHOH XKH3HH, KaK 3JeMeH-
Ta KyJbTypbl U (hOPMBI AYXOBHOTO CYyILLIECTBOBAHHUS YeJOBeYeCTBa NpPaKTHYeC-
KM He paccMaTpuBaiuch. B xome aHanusa npo6JeM 3(PPeKTHBHOCTH HOPM
npaBa B COBETCKOH IOPHUAMYECKOH HayKe MepBOHAYA/JbHO AKLEHT ObL1 CHeNaH
Ha ee COOTHOLLEHHH JHOO OTOXKIECTBJEHHH C ONTHMAJbHOCTBIO, NMPABUJIBHO-
CTbIO, 0OOCHOBAHHOCTBIO CaMMX HOPM. Tako# moaxom Obl1 XapakTepeH, Ha-
npumep, aas Takux yueHbix, Kak . A. Kepumosa u M. II. JleGeneBa.
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B nanbHeiimem noHaTHe «3(P(EKTUBHOCTb NMPABOBBIX HOPM» CTaJNO0 CBS3bI-
BaTbCs B MEPBYIO Ouepelb C pe3yNbTaTUBHOCTbIO UX AedcTBusi. Kccmenosa-
HUe 3(P(PEeKTUBHOCTH MPABOBBIX HOPM TECHO CBSI3aHO C TNOHATHEM <«3(]dek-
TUBHOCTb», €€ KPUTEPHUSIMH, MOKa3aTessIMU U YCJIOBHUSIMH.

MHorue aBTOpBl NMPOAOJKAMKA (DOPMYJUPOBATH pPacCMaTpUBaeMoOe MOHS-
THe yepe3 MOTEHLHAJbHYI0 CIMOCOOHOCTH NMPAaBOBOrO pelLIeHHsI 0Ka3blBaThb
BJIMSIHUE Ha OOILIeCTBEHHble OTHOLLUEHHMS B OMNpeJesJeHHOM HalpaBJeHHU
(A. C. [Tamkos, . M. YeuoT), comeicTBOBATb JAOCTHXKEHHUIO XKEJAEMOH LU
(M. 1. laproponckuii), obecrneynBaTh AOCTHXKEHHE COLIMANBHO TMOJE3HOH U
00beKTHBHO ob6ocHoBaHHOU wesu (B. A. KossnoB), obecrneynBaTb HOpMasb-
HBId xon mpaBocyaus (. M. YHeuor) [8].

B unesnom Heo6X0AMMO OTMETHTb, UTO COBeTCKas TeopHsl 3((PeKTHBHOCTH
npaBa (opMHpOBasach B KOHTEKCTe MHCTPYMEHTAIMCTCKOTO MOAX0Aa K Mpa-
BY KaK «CpPeACTBY PYKOBOACTBA OOLIECTBOM», HHCTPYMEHTY NOCTHXKEHHUS
5KOHOMHUYECKHX, TMOJUTHYECKHUX, MIEOJOTHUYEeCKUX U APYTUX LeJed coluanu-
CTHYECKOro CTPOUTeNbCTBA. B pamkax 3Toil Teopuu 3(PPeKTUBHOCTb MpaBo-
BbIX HOPM OIpefe/sijach KaK «COOTHOLIeHHe MexXAy (PaKTHUeCKHUM pe3yJb-
TATOM MX NEHCTBUS W TEMH COLMAJBHBIMHU LEJSIMH, IJIS NOCTHXKEHHUS KOTO-
PBIX 3TH HOPMBI OBbLIKM MpHHATH» [9, c. 22].

AddeKTHBHOCTL HOPM MpaBa paccMaTpHUBasach KaK AOCTHXKEHHe Ileseil
npaBa, COOTBETCTBUE MeXKIy LeJSIMH 3aKOHOAATe/ sl U peajbHO HACTYIMBILHU-
MM pe3yJbTaTaMu. [laHHBIH MOAXOMA TMOJYYUJ B JUTEpaType HaUMEHOBAHHUE
Le/seBoro ((pyHKLUHOHANbHO-LEeeBOro). Ero CTOPOHHMKH MOHUMAJIM MO (-
(beKTHBHOCTBIO HOPM IpaBa OTHOLUEHHE MeXAY (PAKTHUEeCKH AOCTUTHYTBHIM
pe3yJsabTaToOM M TOH Liesblo, pafl KOTOPOH OBbLIN MPUHSATBHI COOTBETCTBYIOLLNE
npaBoBble npeanucanus. PyHKUMOHANbHO-LIe]eBas MMO3ULHUS HMeeT HHOH,
CBOUCTBEHHBIH TOJNBKO el camoi, HemocTaToK. CyTb B TOM, UTO MEHCTBH-
TeJbHO 3((heKTUBHOH MOXKHO CUMTATb JHUIIb TaKyl HOPMY, KOTOpas Crocoo-
CTBYeT NOCTHKEHHMI0 00beKTHBHO 000CHOBaHHOH Liesd. JlocTHkeHHe Heoboc-
HOBAHHOH LleJIM — TOXKe pe3y/bTaT NeHCTBHS HOPMBI, HO TaKOH pe3ysabTaT
HeJIb3s1 CUNTATh COUUATbHO 3(h(PeKTUuBHBIM. ColManibHO 3P(HEKTHBHOH MOXKET
ObITb JIULIb HOPMa MpaBa, Mepel KOTOPOH MOCTaBJeHa LeJb, A0CTAaTOYHO
BEPHO OTpaxkamollass 00 beKTUBHbIE MTOTPeOHOCTH COXPAHEHUS, (PYHKLIUMOHUPO-
BaHUS, Pa3BUTHA MAHHOH COLMAJbHOH CTPYKTYpbl, @ B KOHEUYHOM cueTe
BbIpaxKawuas 060beKTUBHbIE 3aKOHOMEPHOCTH, CBOMCTBEHHBbIE T'OCHOACTBYIO-
1leMy crocoOy Npou3BOACTBa. B 3ToMm miaHe oco6o xoTesoch Obl OTMETHTb
poab B.W. Hukutunckoro B pazpaboTke AaHHOTO moaxona (MoHorpadus
«D((HeKTHBHOCTb HOPM TPYAOBOTO TpaBa» [9], a TakKe KOJJEKTHBHAS MO-
Horpadus «D¢heKTUBHOCTb NMpaBoBbIX HOpM» [10]).

Takum 00Opas3oM, rJaBHbIMH HanpaBJeHUSIMH U3y4YeHUs MpoOJeMbl 3dek-
THBHOCTH NPaBOBOH HOPMBI B JaHHBIH Mepuop ObliU: BblpabOTKa YHHBEp-
CaJbHBIX MOAXONOB K OINpeleseHUI0 MOHATHS 3(P(PEeKTUBHOCTH MPaBOBOH
HOPMBI; HCCJeN0BaHHe NpoOJeM COOTHOLIEHUS MOHATHS 3(PPEKTHUBHOCTH
NpPaBOBOM HOPMBI CO CMeXXHBIMHU TMOHSITHSIMH; BblIeJEHHEe KPUTEPUEB U MOKa-
3atesedl 3(PEeKTUBHOCTH MPABOBOH HOPMBI; OlNpeeseHne crnocoboB namepe-
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HUS 3(Q(PEeKTUBHOCTH MPABOBOU HOPMBI; BBbIAEJEHHE TJIaBHBIX YCJOBUH obec-
neyeHUsl 3(PGEeKTUBHOCTH MPABOBOH HOPMBI U AP.

HM3meHeHne 0O1LIeCTBEHHO-MOMUTHUYECKOH M IKOHOMHUYECKOH CHTYyaLUH
TpeboBa/JO HOBBIX MOAXOAOB K NpobseMaTHKe 3(P(HeKTUBHOCTH MPaBOBOIO
pery/upoBaHusi 001IeCTBEHHOIO Pa3BUTHS, UTO OOYCJOBHJIO BblIEJNEHHE BTO-
poro stana — Hauaso 90-x rogoB XX B. U Mo HacTosllee BpeMmsi. Bropo#
3Tal XapakTepu3yeTcs MOsSBJAEHUEM HOBBIX MOAXOJAO0B K MOHSTHIO 3(PPEeKTUB-
HOCTH, OTNpeeseHUI0 KpUTEepPUEB U MoKasaTesed 3(p()eKTHBHOCTH, TPUEMOB U
croco6oB ee uamepenus [11]. Cpenn ydyeHbIX, 3aHUMAIOILIMXCS MPOOJEMATH-
KOH 3((eKTUBHOCTH TMPABOBOTO PETYJHPOBAHUS KaK B paMKax oOIIed Teo-
puM mpaBa, Tak ¥ B paMKaX OTpac/eBbIX HCCJeL0BaHUM, HE0OOXOAHMMO Ha-
sBaTb C.A.)Kunkuna, A.Il. Kysueuora, B.B.Jlanaery, A.B. MaJbKo,
JI. X. Munrasosa, [I. M. Pa6unoBuua, lO.A. TuxomupoBa u nap. Tak,
B. B. JlanaeBa oTMeuaeT, 4TO «1leJbl0 MPABOBOr0 PeryJMpPOBAHUS SIBJASETCS
He JOCTHKeHHEe BHEIHUX MO OTHOLUEHWIO K MPaBy YTUJIUTAPHBIX Lesel (Kak
3TO OBLIO paHee), a HauboJiee MOJHOE oOecrneyeHre NNpaB U CBOOOM UesoBeKa
U TpaXkKJaHHWHA, T. €. B KOHEYHOM HTOre — pacClIMpPeHHe U YyKpelJeHHe
cthepbl cBOGOABI U OOIIECTBEHHOU >KHU3HH [12]. Ycuaus mpaBOBENOB MOJKHBI
OBITh HaNpaBJeHbl Ha pa3pabOTKy HOBOH KOHLENUUH 3(P(HEeKTUBHOCTH MPaBoO-
BOTO PEeryJHUPOBAaHUS C YUeTOM CKJ/AAbIBAIOLIMXCS B CTpPaHe COLMUaJbHO-Npa-
BOBBIX pea/iMil ¥ U3MEHSIOLLerocsl TUMNa MPABONOHUMAHUS (T.e. MMepexoia OT
JIETUCTCKOT'O TNPaBOMOHMMAaHHUSl COBETCKOro ob6pasla, COrJacHO KOTOPOMY
NpaBO — 3TO COBOKYMHOCTb HOPM, YCTAHOBJIEHHBIX MJIH CAaHKLHMOHHPOBAH-
HBIX FOCYAapCTBOM U MOJJEPKMBAEMBIM MEPaMM IOCYAapCTBEHHOIO MPHUHYX-
JIeHHS, K 3aKpeINJeHHOMY B KOHCTHUTYLHH eCTeCTBEHHO-IPAaBOBOMY THIY
NPaBONOHUMAHUS, TPAKTYIOLIEMY NPaBO KaK CUCTEMY HOPM, OCHOBAHHBIX Ha
NMPUPOXKIEHHBIX U HEOTUYKIaeMbIX NpaBax desjoBeka) [13, c. 72—73].

D¢ deKkTUBHOCTD NpaBa Kak cucteMbl HOpM rocymapcta C. A. JKuHKHH
paccMaTpuBaeT B COOTBETCTBHUU C TOCHOJCTBYIOLIEH B HayKe MPUUYHMHHO-LIE-
JIeBOU KOHLeNued 3¢(PeKTHBHOCTH HOPM MpaBa. Toraa u mMpaBo B LIeJ0M
onpeneJssieTcsl Kak COOTHOLLeHHe Liesed, KOTOpble CTAaBUT Mepel NpaBoM
roCcynapCcTBO, U CTENEHHU peasjbHOro NOCTHXKEeHUS MpaBoOM 3TUX Lesed. Taku-
MU LeJSIMM MOTYT OBbITb Je€MOKpaTH3alus OOLIeCTBEHHOH >XKHM3HH, CHUXKEHHE
YPOBHS COLIMaNbHOH KOH(PIUKTHOCTH W np. [14, c. 102].

Cpenn coBpeMeHHBIX MOIXOAOB K MOHUMaHHWIO 3(P(eKTHBHOCTH IpaBa
3ac/IyKMBaeT BHMMaHHe Takxe mno3uius A. B. Manbko, packpblBawlIero
noHsATHe 3(()EeKTUBHOCTH Yyepe3 KaTeropuy MpaBOBbLIX CTUMYJIOB U MPaBOBbIX
orpanuyenud [15].

Takxe npexncraBaseT MHTepec BONPOC O COOTHOLUEHMH IOPHUAMYECKON
3(p(PEeKTUBHOCTH W coluanbHOU 3hdekTuBHOCTH mpaBa. ColuanbHas LeH-
HOCTb MPABOBOH HOPMBI MHOI[A BKJ/IOYAETCS B MOHATHE ee 3(PPEeKTHUBHOCTH
U HHTEepIpeTHpyeTcs Kak 3(PPeKTHBHOCTb CO 3HAaKOM Tooc [9, c. 25—28].
CorsiacHO Opyro#l Touke 3peHHsT — 3TO pasHble CBOHCTBA IO XapakTepy, Co-
Jep>KaHUI0 U HEMOCPeACTBEHHBbIM MoKasaTeasiM. B ortsanuue ot 3¢deKTHBHO-
CTH, 10 MHEHHUIO CTOPOHHHUKOB NAHHOH KOHLENLMH, COLMa/JbHAs LIeHHOCTb
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HOpPMBI CBSI3aHa He C KOHKPETHOH, a C LIMPOKOH COLMAaNbHOH LeJbl0 MPaBo-
BOH HOPMBlI U BbIpaxkaeTcsl I'IaBHBIM 00pa3oM B CIOCOOHOCTH HOPMBI OTpa-
’KaTb OOBbEKTHBHbIE OOLIECTBEHHble MOTPEOHOCTH U COAEHCTBOBATb MX JAOC-
trxkenuto [16, c. 30—31]. [lon wopunuueckoin 3hPeKTHBHOCTBIO TTPABOBBIX
HOPM MOHHMMAIOT COOTBETCTBHE MOBEAEHUS CYOBEKTOB NMPABOOTHOLIEHUH Tpe-
60oBaHMSM, YCTAaHOBJEHHBIM HOpPMOH mpaBa [17,c.57].

CoBrnaneHus 0PUANIECKOH 3(PPEKTHBHOCTH C COLMANBHON — 3TO Heab-
HBIF pe3yJbTaT MPaBOBOTO perynaupoBaHus. OQHAKO 3TO MPOUCXOIUT He BCe-
ra; 3a4acTylo opuanieckass 3(PQeKTHBHOCTb He NMPUBOAUT K COLMAJbHON
3((PEeKTUBHOCTH.

CiokHOCTb M3yueHHs npobseM 3(PPEeKTUBHOCTH MPABOBBIX SIBJEHHH CBSI-
3aHa elle U C TeM, 4YTO B IOPHUAMYECKOH HayKe MoKa cjaabo pa3paboTaHbl
KPUTEPUH, HAa OCHOBAHUM KOTOPBIX MOXKHO ONpeneauTb 3(p(PeKTHBHOCTHb
HOpM TIpaBa.

C. C. AnexceeB KpPUTEPHUSIMHU H YCJOBHUSIMH 3(P(PEKTHUBHOCTH MPABOBLIX
HOPM CYHTaeT UX OOOCHOBAHHOCTb U 11e1€eCO00pPa3HOCTh, MOJE3HOCTb U 3KO-
HOMHMYHOCTb. [Ipu 2TOM MOJIE3HOCTB, C TOUYKM 3pEHUs] y4eHOro, — 3TO (pak-
THYecKas 3(PPeKTUBHOCTb IOPUAMYECKUX HOPM C y4eTOM 3aTpaueHHBIX MaTe-
pHa/NbHBIX CPEACTB, UeJOBEUYeCKOH HEpPruu, BpeMeHH, a TakxKe HHBbIX MOoKa-
3aTejiedl, XapakTepU3YOLIUX M3Iep>KKH oOlLlecTBa Ha MX MPOU3BOACTBO U
peamusauuo [18, c. 311-312].

B. H. Kynpsasues, B. H. Hukutunckuii, M. C. Camomienko u B. B. T'nasbr-
PHH BBIIEJSIOT Cjeldylole KpUTepuHu 3((PeKTHBHOCTH HOPM IIpaBa: «COBEp-
LIEHCTBO 3aKOHOAATeJNbCTBA, COBEPILIEHCTBO MPABOBOrO CO3HAHHUS HaceJe-
HHS, COBEPLIEHCTBO MPAaBONPUMEHUTENbHOH nesitesbHOCTH» [10, ¢. 36—37].

B. B. JlanaeBa BbliessieT Takhe KpUTepuu 3(P(PEeKTUBHOCTH NpaBa, Kak:
«IIpaBOBOE KayeCTBO CaMOTr0 3aKOHOAATEeJNbCTBA, 3(h(PeKTUBHOCTb MPaBONpPHU-
MEHUTeNbHOH esiTeNbHOCTH, YPOBEHb MPAaBOCO3HAHUS NPABONPUMEHUTENS U
HaceseHUs B uesom» [19].

B. M. CeipbIx moJsiaraet, 4To KpUTepUSMH ((paKTOpaMu, YCJIOBHUSIMH) (-
(DeKTUBHOTO MEUCTBUS HOPM TpaBa CJayxkatT: 1) yc/JaoBUS OPUAHYECKON -
(DeKTUBHOCTH HOPM TpaBa; 2) YCJOBHS COLMANbHOH 3(PPEKTHBHOCTH HOPM
npasa. [Ipyn 3ToM K yc/0BUSIM I0OpUAHYECKOH 9(PPEKTUBHOCTH HOPM IMpaBa OH
OTHOCHUT: l) Hamsekallee KaueCTBO 3aKOHOB, MHBIX HOPMATHBHO MPaBOBBIX
aKToB; 2) 3(ppeKTHBHO NEHCTBYIOIIMH MeXaHHW3M MPABOBOTO PEry/JHPOBAHHUS;
3) COBepLIEHCTBO MPABONPUMEHUTEIbHON nesaTebHOCTH. K ycaoBusaAM couu-
aJbHOH 3(P(eKTUBHOCTH HOPM MpaBa OH OTHOCHUT: 1) ypoBeHb 3KOHOMHYEC-
KOTO pa3BUTHS 00IECTBA; 2) ypOBEHb KyJbTypbl YJIE€HOB 3TOr0 OOIIECTBA;
3) COOTBETCTBHE HOPM IpaBa CONEPIKAHUIO PEryaHpyeMbIX 0OIeCTBEHHBIX
OTHOILEHHUH; 4) COOTBETCTBHE HOPM IpaBa 3aKOHOMEPHOCTSAM (DYHKLHUOHHUPO-
BaHUS W Pa3BUTUSA TPakKIaHCKOro oOllecTBa W NPaBOBOrO IOCYyIapCcTBa»
[1,c. 11].

T.Tefirep u . Tupw npensaraioT oleHUBaTh 3P(PEKTUBHOCTb MPABOBOU
HOPMBI Yepe3 MPOoNopLUOHANbHOE OTHOLIEHHe KOJUYecTBa (haKTOB IpaBoOMep-
HOTO TOBENEHUs K YMCJAy cJydaeB mpoTuBornpaBHoro. CorsgacHo TakoMmy
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NOAXONYy ToJiydaeTcsl, 4TO 3(P(PEeKTUBHOCTb HOPMBI ONpeNessieTCs] UCKIIOUU-
TeJbHO ee BJHSHHMEM Ha NPaBOBOEe IOBeJEHHE TIpaKAaH.

HMuorna B kavectBe KpuTepusi 3P(PEeKTUBHOCTH TOH WM MHOH MPaBOBOH
HOPMBI BBICTYIAeT CTeleHb NEHCTBEHHOCTH ee MpPaKTHYeCKOH peanu3alyy B
JeSITeJbHOCTH MPaBONPUMEHHUTEbHBIX OPraHOB.

HNuaue rosops, npobaema 3p(heKTUBHOCTH peanu3aluu NpasBa B oOlle-
CTBEHHBIX OTHOLUEHHSIX OKa3blBAeTCsl CBSI3aHHOW He TOJbKO C BBISIBJIEHHEM
COLIMA/NBHBIX Pe3y/NbTaTOB AEHCTBUS HOPMBI MpaBa, HO U C HCCJeIOBAHHEM
TeX COLMaJbHBIX YCJIOBHUH, KOTOpPble BbI3BaJM 3Ty HOPMY U €€ COLHUAJbHYIO
3agauy. BaxkHedmMMu noxkasatenssMM 3((MEeKTUBHOCTH HOPMBI (MHCTHTYTA)
npaBa SIBJASIOTCS: a) COOTBETCTBHE HENOCPENCTBEHHOH COLMAJIbHOH Lesan
3aKOHOZaTeNsl 00beKTUBHBIM NOTPeOHOCTSM NaHHOro obuiecTBa; 0) ONTH-
MaJbHOCTb H30paHHOro Maclutaba MOBeNeHHUs /s NOCTHXKEHHS] MOCTaBJEeH-
HOH Le/JM, BO3MOXKHOCTb NOCTHXKEHMS] 3TOH LieJH IOPUAMYECKHMH CpelNCcTBa-
MH; B) COOTBETCTBHE CPEACTB AOCTHXKEHMS LieJH COLMAJbHOH LE€HHOCTH
NpeanosaraeMoro COLUaNbHOIO pe3yJ/bTaTa; I') MUHUMAaJbHOCTb COLMAJIbHBIX
TpaT MpU MaKCHMaJbHOCTH COLMANBHOIO pe3y/bTaTa; 1) COOTBETCTBHE MeX-
Ny peanbHBIM pe3y/JbTaTOM AeHCTBHUS HOPMBI M NOCTABJEHHOH Mepein Hel
COLIMANBHON LIeJbIO.

Heo6xonumo oTMeTUTBb, YTO MpaBoOBble MapaMeTpbl 3(p(HeKTHUBHOCTH 00ycC-
JIABJIMBAIOTCSl LleJIbIM PsIOM (PaKTOPOB: UCTOPUYECKHM acCMeKTOM; BpeMeH-
HbIM MpPOCTPAHCTBOM; pa3BUTHEM OOLIECTBEHHBIX OTHOLUEHHH B COOTHOLIe-
HUM C U3MEepeHHEeM IpPaBOBOH NeHCTBUTEJbHOCTH, SKOHOMHUYECKOIO pa3BH-
THS; yCJOBHUSI MeXaHHU3Ma INPaBOBOro pery/nupoBaHus. besycnoBHO, 3TOT
nepedyeHb He §IBJSIETCS MCUEPIBIBAIOIIMM, MOXKHO TaKKe yKasaTb M Ha J0-
MOJIHUTE/IbHblE KPUTEPHH, KOTOpPble OyAyT ONpenessTbCs B 3aBUCUMOCTH OT
BUA2 3((PEeKTUBHOCTH.

[TonBoast UTOr PacCMOTPEHHUIO TEOPETHYECKUX MPEeANoChlIOK 3(P(PeKTHB-
HOCTH TIpaBa, MOXHO CleJaTh BBIBOJ O HaJWuUM 0011e00s3aTebHBIX U He-
0OXONMMBIX €e KpuUTepHeB: 1) Hanuuyue NpPaBOBOTO $SIBJEHUS B NPaBOBOH
cucteMe 00IIeCcTBa; 2) COOTBETCTBYIOIIUH YpPOBEHb MPABOBOU KYJIbTYpPHI
o0611eCcTBa U YPOBEHb 3KOHOMHYECKOT'O Pa3BUTHS; 3) COBEPLIEHCTBO 3aKOHO-
Jatesisi U MeXaHU3M MPaBONPHUMEHHUTE/bHOrO opraHa; 4) ycTaHOBJeHHE alek-
BATHOH 1le/IM CYLIeCTBYIOUleH peasbHOCTH /51 JNOCTHUXKEHHUS COOTHOLIEeHUS
«lleJlb — Pe3yJabTaT».

CoBpeMeHHbIe peaniy OOIIECTBEHHOIO Pa3BUTHUS TPeOYyIOT repecMoTpa
OCHOBHBIX TE€OPeTHUYECKHX OPHUEHTHPOB 3(P(PEKTUBHOCTU MpaBa, B TOM UYHUCJE
3()(peKTUBHOCTH NMPABO3ALIUTHON AeATeJbHOCTH rocyaapcTBa. B otauuune ot
UccaenoBaHui, npoBonuBiuxcsd B 60—80-x I'T. MpOIITOTO CTOJNETHS, COBpe-
MeHHasl NOCTaHOBKa JaHHOW MpobOJ/eMbl OTJAUYaeTCs TeM, YTO B COBPEMEHHBIX
YCJAOBUSAX aKTyaJusupoBajachb IMpobdjeMa (OPMHUPOBAHUS COBpPEMeHHOH
NpaBoBOH cHCTeMbl, 6a3upyloLIeicsl Ha HHBIX MPUHLMUIAX U HaesX. B nanHom
KOHTeKCTe oco0oe 3HaueHHe NpHoOpeTaeT NMpaBo3allUTHAS AEeSATeNbHOCTb
rocynapcTBa, TECHO CBs3aHHasl ¢ NpobJeMod 3(PPeKTUBHOCTH NpaBa B Lie-
JgoM. Borpoc 06 3(ppeKTHBHOCTU NpPaBO3aLIUTHON AEATENbHOCTH rocynap-
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CTBa CB#A3aH C I'[pO6JI€MOI>i 3alIUThI CY6”b€KTI/IBHbIX IpaB ¥ OCHOBHBIX cBobog
yeJioBeKa U TpaxXIaaHHHa.
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AHHoOTaAaUM 4

Apakeasn M. P. dpdpekTMBHOCTL NPaBa B KOHTEKCTE MPABO3ALIMTHON AESATENbHOCTH
rocyiapctea: teopetTudeckuii acnekt. — CraTbsl.

PaccMmoTpeHB! pas3/nuHble KOHLENUUH 3(PQeKTUBHOCTH npasa. [IpoBeneHa nepuogusauus
U3y4eHHs IOPUANYECKOH HayKoH mpobsieMaTHku 3(P(HEeKTHUBHOCTH NEHUCTBUS MPABOBBIX HOPM.
YKazaHo Ha creuuUKy COBPEMEHHOH KOHLENUWH 3(h(HEeKTHBHOCTH NpaBa, 00yCJAOBJIEHHOH
CKJ/Ia[bIBAIOIIUMHUCS B CTPAHE COLMAJIbHO-IPABOBBIMU PEaNUsIMH M U3MEHUBLIUMCS THIIOM Mpa-
BOTIOHHMaHMS.

Karouesoie caosa: 3(ppeKTHBHOCTb NpaBa, oopuandeckas 3(h(QeKTUBHOCTb NpaBa, COLMU-
ajbHas 9(P(QeKTUBHOCTb NpaBa, KPUTEPUH d(PPEKTUBHOCTHU NpaBa, 3PPeKTUBHOCTb MPaBOBUX
HODM.

AHoTauis

Axapeasn M. P. EdekTuBHOCTI nMpaBa B KOHTEKCTi MPaBO3axXUCHOT AifsbHOCTI Aep-
XKaBU: TeopeTUuHUU acnekt. — CraTTs.

PosrasinyTo pisHi kKoHuenuii edextuBHOCTi mpaBa. [IpoBeneHo mepionn3aiiio BHBUEHHS
IOPUINYHOI0 HAayKOM MpoOseMaTHKH e(eKTUBHOCTI Aif TpaBoBUX HOpM. BkasaHo Ha crenudiky
Ccy4acHOi KOHLemNLii e(eKTUBHOCTI MpaBa, 3yMOBJIEHOI COLia/JbHO-IPABOBUMHU peaslisiMH, LI10
CKJaJalTbhCd B KpaiHi, Ta 3MiHOIO THUIy NPaBOPO3YMiHHS.

Karouosi crosa: eeKTUBHICTb NpaBa, I0pUAUYHA e(DeKTUBHICTb MpaBa, colliajbHa edek-
THBHICTb MpaBa, Kputepii eeKTUBHOCT] NpaBa, e(peKTHUBHICTb IIPABOBUX HOPM.

Summary

Arakelian M. R. Effectiveness of law in the context of human rights activities of
the state: a theoretical perspective. — Article.

The different concepts of efficiency of law. Carried out the study periods of legal
science perspective the effectiveness of the law. Indicated on the specifics of the modern
concept of the effectiveness of law, due to the folding of the country social and legal
realities, and changing the type of law.

Keywords: effectiveness of the law, the legal effectiveness of the law, social law
effectiveness, performance criteria for the rights, efficacy of legal norms.



