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IMPABOBIIHOCHHMU, 1O BUHUKAIOTH BHACJIIAOK

SAITIOBIJAJIBHUX PO3HOPAI’KEHD 3A IUBIJIBHUM
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CrnemianpsHicTs 12.00.03 — 1iuBUIBHE MTPaBO 1 IUBLILHUN TTPOIIEC;
cimMeiiHe paBo; MD>XKHAPOIAHE PUBATHE MPABO

ABTOPE®EPAT
naucepranii Ha 3100yTTsI HAYKOBOTO CTYICHS
KaHU/1aTa IOPUANIHNX HayK

Opeca — 2011



JucepTariiero € pykormuc.

PoGora BukoHaHa Ha Kadenpi mwmBUIEHOTO TmpaBa HarioHansHOTO
yHiBepcuteTy «Onechka I0pUANYHA akajaeMis» MiHicTepcTBa OCBITH 1 HayKH,
MOJIOJIi Ta CHOPTY YKpaiHu

HaykoBuii KepiBHMK JOKTOP IOPHINYHUX HAYK, TIpodecop,
YJIeH-KOpecToHAeHT HamoHanmsHOi akageMii mpaBoBUX
HayK YKpaiHu
XAPUTOHOB €Bren Onerosny,
HarionansHuii yHIBEpCUTET
«OpecbKa I0pUANIHA aKaIeMisD»,
3aBigyBav kadeapu MUBIIEHOTO MTPaBa

Odiuiiini OMOHEeHTH: TOKTOP IOPUANYHUX HAYK, Ipodecop,
akaneMik HamionansHOI akamemii
IIPABOBUX HayK Y KpaiHU
JIYI1b Bonrogumup BacunboBuy,
AxajzeMist MyHIIUTIAILHOTO YIIPABIIHH,
3aBiqyBad Kadeapu UBIITEHO-TIPABOBUX JUCIIHILTIH;

KaHIUIAT IOPUANIHAX HAYK
YBAHKIH Cepriii AnaToJiiioBuy,
CyBopoBcbkuil paiftonnuii cyn M. Onecu, cyans

3axuct BinOynerbest «11» 6epesns 2011 p. o 10 rox. 00 xB. Ha 3acijaHHi
criemiamizoBanoi BueHoi paam J| 41.086.03 HarioHanbHOTO YHIBEpCUTETY
«OpecpKka opuanYHa akaaeMis» 3a aapecoro: 65009, m. Oneca, PoHTaHCHKA
nopora, 23.

3 Iuceprali€l0 MOXXKHa O3HadoMuTHch Yy Oibmioteni HarioHansHoOro
yHiBepcuteTy «Opmechka IOpUANMYHA akajaeMis» 3a azapecoro: M. Opeca, By
[Tionepceka, 2.

AstopedepaTt posicianuii «9» mororo 2011 p.

Buenwii cekperap
CTIeIiaJli30BaHOT BUYCHOT pajint ILI1. My3uueHKO
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3ATAJIbBHA XAPAKTEPUCTHUKA POBOTH

AkTyanpHicTh Temu. Ha cydacHOMy eTami pO3BUTKY YKPaiHCBKOTO
3aKOHOJIABCTBA JIi€ BEJIHMKA KUTBKICTh HOPM, CIIPIMOBAaHUX Ha €(DeKTHBHUI 3aXUCT
IIpaB i OXOPOHIOBAaHUX 3aKOHOM iHTepeciB rpoMaisH. [IpoTe neski 3 TUX HOPM €
MaJOBIIOMHUMH TpOMaasHaM, a ToMy abo 30BCIM HE 3aCTOCOBYIOTHCS, a0o
HEJOCTATHHO BUKOPHUCTOBYIOTHCS HUMH Y CBOIX iHTEpecaX. 3a3HaueHe CTOCYEThCS
1 IMBUTPHOTO 3aKOHOIABCTBA, 30KpeMa, Kuurm moctoi «CrmamkoBe IpaBoy
HusineHoro xomekcy Ykpainm (mami — LUK VYkpainm). Takum mnpukmamom €
BUTIAJKH, SKI TPAIUISIOTHCS TP PETyJIIOBaHHI BiJHOCWH, IO BUHHKAIOTH
BHACJIIJIOK BCTAHOBJICHHS B 3aIlOBITI TAKWX 3aIlOBIabHHUX PO3MOPSIKCHbB, 5K
3anoBiJaIbHUH BiJlka3 (J1erar), 3anoBijaibHe TOKIAJICHHS 1 CEPBITYT.

3a3HaueHi 1HCTUTYTH 1MBUILHOTO TMpaBa B KOPUAWYHIN  JiTepaTypi
JOCITIUKYBAJICA B SIKOCTI MPOSIBY CHHTYJISIPHOTO IPAaBOHACTYIIHHUIITBA B
CIIaJKOBOMY TIpaBi, BHACIIJOK YOTr0 XapaKTePUCTUKA MPaBOBIMHOCUH, IO
BUHHMKAIOTh B PE3YJIbTATi iX BCTAHOBICHHS B 3aloOBiTi, Mae (parMeHTapHHI
XapakTep B Cy4acHiH HUBITICTHII.

Y awucepramii HOPMH TIPO CHAIKyBaHHS AHANI3YIOTBCA 3  TO3HILH
JOTETIePINIHBOTO 1 CYYacHOTO 3aKOHOJABCTBA, IO JO3BOJSE BHOKPEMUTH
HaANOLIBII BaXKITUBI TCHICHIIIT PO3BUTKY IIi€] rairy3i mpasa.

Tak, LK VYkpainu 3HaYHO MIMpINE 1 JETANbHIIIE TOPIBHIHO 3 HONEPEIHIM
OUBLUIEHAM 3aKOHOJABCTBOM PETYIIOE BiTHOCHHU, ITOB’S3aHi 3 MEPEXOJ0OM IIPaB,
[0 HaJIeKaJIA TTOMEPIIOMY, JI0 HOTO CHaakoeMiliB. He € BUHATKOM ¥ BiJIHOCHHH,
[0 BHHUKAIOTH Ha MiJCTaBl 3aMOBIJAILHOTO BiJKa3y, MOKIAICHHS 1 CEPBITYTY, a
came: pO3MIMPEHO KOJIO CIAaIKOEMIIIB, SIKHX 3aIOBiIa4 MOXe OOTsDKYBaTH JTaHUMH
PO3MOPSHKEHHSIME, PO3IIMPEHO KOJO 00 ’€KTIB IWBIIBHHUX IPABOBITHOCHH, IO
MOXXYTh CKIIQJIaTH TpPEIMET 3aloBiJaIbHOTO BiJIKa3y 1 TOKIJAJCHHS, BIIEpIIe
3aKPIMJICHO MOKIIMBICTh BCTAHOBIIFOBATH 3€MEJIbHUM CEPBITYT Y 3aII0BITI.

3a3HaueHi Ta iHII HOBENM NOTPEOYIOTh JOKIAIHOTO NOCTIKEHHS. Takum
YUHOM, HAYKOBHH aHaji3 MpaBOBOTO PETYIIOBAHHS BIJHOCHH, SKi BHHHKAIOThH
BHACITIIOK 3aT0BIIaIbHUX PO3MOPSDKEHD 32 YMHHUM 3aKOHOIABCTBOM Y KpaiHu, €
AKTyaJlbHUM 3 TEOPETHYHOI Ta TWPAKTHYHOI TOYOK 30pY, IO 3YMOBIIOE
JIOIUTBHICTD PO3MIISY 1i€l TPOOJIEMaTUKH B paMKax CIEUiaTbHOTO JOCIiKEHHS
Ha PiBHI KaHAWAATCHKOI TUCEPTAIlil.

TeopeTHYHOI0  OCHOBOIO  JTUCEPTAIlfHOTO  JOCHI/DKEHHS €  Tpari
JOPEBOIOLIHUX, PaJTHCHKUX, YKPATHCHKUX Ta 3apyOKHHUX YUEHHX-IMBLTICTIB:
K.H. Aunenkosa, b.C. AuTHMOHOBA, H.M. bapannuxka, O.€. biunkoga,
B.A. BacuneeBoi, B.B. Bacunbuenko, O.K. Bumnaskosa, JI.I1. BatmaHa,
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H.}O. T'ony6eBoi, B.O. I'onuapenko, B.M. I'opmona, K.A. I'pase, .. ['pumm,
O.B. Mzepu, J.B. Hoxnesa, B.K. Ipownikosa, 10.0O. 3aiku, B.M. IrHarenko,
0.C. Modde, B.M. Koccaka, H.C.Kysuerosoi, B.B.JIyus, P.A. Maiinanuka,
I.B. MiieHko, K.A. HeBoina, O.1. Hexnina, B.H. Hikomasckoro,
K.II. [To6emonocuena, O.4. [lepramenta, O.A. Ilimompuropu, 3.B. PoMoBcEKoO1,
JLIL. Pynuesa, €.0. Ps00oKoHB, C.®. Cadymsko, B.I. CepebpoBcrKoro,
K.A. @neitmun, C.A. Oypen, €.1. Oypeu, €.0. Xapuronora, O.1. XapuToHOBOI,
B.JI. Xackenpbepra,  B.M. XBocToBa, ILII LlutoBuua, B.b. Yepenaxina,
B.1O. YyiikoBoi, [LA. [axpaitayk, JI.B. [lleBuyk, P.b. lumikwy,
I'.®. lleprrenesnya, B.H. SIkoBnesa ta iH.

EmmipuyHy OCHOBY JOCHiDKEHHS CKJaJa€ 3aKOHOJABCTBO  YKpaiHW,
JIOCATHEHHS 3aralibHOi Teopii mpaBa, IUBUIBHOTO IpaBa, CIMEWHOTO TpaBa, iH.
ramyseil CHCTeMH MpaBa YKpaiHH, a TAKOXX MaTepiaiy CyA0BOi MPaKTHKH.

3B's130k  po6OTHM 3 HAYKOBHMH MNpoOrpaMaMi, IUIAHAMH, TeMaMH.
Jucepraliisi BUKOHaHA BiANOBIIHO 10 IUIAaHY HAYKOBHX MAOCIHIKEHb Kadenpu
UBIBHOTO MpaBa OjechbKol HaIllOHATIBHOI IOpUAMYHOI akanemii «Tpaaumii Ta
HOBallii y cydacHOMY IMBiIIbHOMY TipaBi Ykpainu» Ha 2006-2010 poxu, sSKuii €
CKJIaJIOBOI0 IUIAHY HAyKOBO-AOCHIAHOI poboTm Onmechkoi  HaIliOHATBHOL
I0puANYHOI akaneMil «Tpaaumii Ta HoBawil y cCy9acHii yKpaiHChKiil ep»aBHOCTI 1
mpaBoBoMy KuTTi» Ha 2006-2010 pokm (HOMeEp JAepKaBHOI peecTparii
0106U004970).

Mera i 3aBaaHHsI AOCJTiIKeHHs. METOI TUCEPTAIIHOTO JOCTIIKCHHS €
BH3HAUYEHHS CYTHOCTI 3aIllOBiJaIbHOTO BiJKa3y, 3arOBiTaIbHOTO TMOKJIAJCHHS Ta
CEpBITYTY SIK IMiJCTaB BUHUKHECHHS MPABOBITHOCHH; Ta HATAaHHA XapaKTCPUCTHKU
[IUX MTPABOBITHOCHH Yepe3 PO3KPHUTTS 1X eIEMEHTIB: Cy0’€KTIB, 00 €KTa Ta 3MICTY.

J1s 1oCATHEeHHS 3a3HAYeHOT MeTH OyJIH ITOCTABIICH] TaKi 3aBIaHHS:

JOCTIZNTH TIPOIIEC CTAHOBICHHS Ta PO3BUTKY I1HCTUTYTY 3allOBiTabHUX
pO3MOPSKEHh B PUMCBHKOMY TIPaBi Ta BH3HAYMTH OCHOBHI TEHIICHINI PO3BUTKY
IPaBOBOTO PETYIIOBAHH 3aMI0OBiJAIEHIX PO3MOPSIKCHB B MPaBi Y KpaiHu;

HAJATH BU3HAYCHHSA Ta PO3KPUTH CYTHICTH 3aMOBITAbHUX PO3MOPSHKCHD
(3amoBifanbHOrO  BifKA3y, 3alOBiaJbHOTO TMOKIAJICHHS Ta CEPBITYTY) B
CyJYaCHOMY IMBUTLHOMY MpaBi YKpaiHU sK MiJCTAB BHHUKHEHHS MTPAaBOBITHOCHUH;

BU3HAYUTH KOJIO CYO’€KTiB, 00 €KT Ta 3MICT IUBUIGHUX TPABOBIIHOCHH, IO
BHHHUKAIOTh BHACTIJOK BCTAHOBJICHHS 3aIOBiajIbHOTO BilKa3y, MOKJIAJCHHS Ta
CEpBITYTY;

NOCTITUTA  XapakTep  MPaBOBITHOCHH, [0  BUHUKAIOTH  BHACIIIOK
BCTAHOBJICHHS B 3aIlOBITI 3aII0BIIAIFHOTO Bi/IKa3y, 3alOBiAIEHOTO ITOKJIAJICHHS,
CEpBITYTY;

Ha MJCTaBl MPOBEICHOTO JOCIIDKCHHS C()OPMYIIOBATH IMPOMO3UINT 1100
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YIIOCKOHAJICHHS [UBLIEHO-TIPABOBOTO peryaroBaHHS 3aIOBI TATEHIX
PO3TOPSIKCHB.

06 ’exmom NOCTIDKEHHS € 3aralbHOTEOPETHYHI Ta IMPAKTHYHI NMpoOJIeMH B
chepi TPaBOBOTO PEryMIOBAaHHS BIJHOCHH, M0 BHHUKAIOTH BHACIIIOK
3aIOBiJATEHAX PO3IOPSIHKEHb.

Ilpeomemom NOCHIIPKEHHS € TPaBOBITHOCHUHM, IO BHHUKAIOTH BHACJIIOK
3aIoBiTAEHUX PO3IIOPSIKECHD 32 IUBIIEHAM 3aKOHOIABCTBOM YKpaiHH.

Memoou Oocnioscenns. Y Tpoleci JOCTIDKCHHS 3aCTOCOBYBAJIMCS  SIK
3arajJbHOHAYKOBUH JMiaJJeKTMYHUH METON, TaK 1 OKpeMi IpPUBATHO-HAYKOBI
METOJIM: CUCTEMHO-CTPYKTYpPHHM, (DYHKI[IOHATHHHUN, 1CTOPUYHUHN, MOPIBHSIBHO-
MPaBOBUH (KOMITAPATUBICTCHKUI), JIOTIKO-IOPUINYHUN (JOrMaTUYHUI) METOJIH.
Tak, 3a IOIOMOroi0 MiaJIeKTUYHOTO METOAY IOCIHiPKyBalHMCs BHU3HAUCHHS Ta
CYTHICTh 3allOBiIaJIbHOTO BiJKa3y, 3aMOBiJaIbHOTO MOKJIAJICHHS Ta CEPBITYTY 5K
IicTaB BUHUKHEHHS 3000B’s3aJbHUX MPAaBOBITHOCHH. CHCTEMHO-CTPYKTYpPHHUH 1
(YHKITIOHATBHUM METOJAM JO3BOJIMJIM BU3HAYUTH MICIIe Ta TPU3HAYCHHS
3000B’s13aHb, 1110 BAHUKAIOTh BHACIIIJIOK 3aMOBIJAILHOTO BillKa3y, 3al0BiIaIbHOTO
NOKJIAZEHHS Ta CEPBITYTY B CHCTEMi NMBUIBHMX 3000B’A3aHb. 3a IOTIOMOTOIO
ICTOPUYHOTO METOAY B POOOTI MPOBEACHO MOCIHIIKCHHS OCHOBHUX ICTOPUYHUX
etamiB (popMyBaHHS Ta PO3BHUTKY IIPABOBOTO PETYIIOBAaHHSI, IO Mependadano
MOJKJIMBICTh BCTAHOBJIOBATH 3allOBiJAIHUN BiNKa3, MOKJIAJCHHS 1 CEPBITYT y
3amoBiTi. 3 BHKOPUCTAHHAM MOPIBHAJIBHO-TIPABOBOTO METOJY IIPOBOIMIOCS
CIIBBITHOIICHHS  BIMOBIAHUX  pO3MOPS/DKCHb  3amloBijlada, sK  IJCTaB
BUHUKHEHHS TPaBOBIMHOCHH. JIOTIKO-FOpUIWYHUK  (MOTMAaTWIHHNA) METOJ
BUKOPHCTOBYBAaBCS ISl (DOPMYITFOBAHHS BHUCHOBKIB 1 MPOMO3MINK Yy JUcCepTarii
BiJIHOCHO BCTAHOBJICHHS 3MICTy 3aKOHOJIaBYHX IOJIOKEHBb B c(hepi peryitoBaHHS
BiJIHOCHH, 110 BHHUKAIOTh BHACJIJIOK 3alOBIJaIbHOTO BiJKa3y, MOKJIAJICHHS Ta
CEpBITYTY B 3aIOBITI.

HaykoBa HOBH3HA oflep:KaHMX pe3yJbTaTiB. Briepiie y BiTYM3HAHIA HayIi
[IUBIJIBHOTO MpaBa MOCTPAISIHCHKOI JT0OU 37ifiCHEHE KOMIUIEKCHE IOCTiIKCHHS
KOHIICNITYaJIbHUX TMTaHh BU3HAYCHHS CYTHOCTI 3aMOBiJAIbHUX PO3MOPSHKEHD SIK
MificTaB BUHUKHEHHS 3000B’A3aJbHUX INpaBOBiHOCHH. Ha 1poMy miaIrpyHTI
chOpMyITBOBAaHO 1  PO3BHHYTO HHU3KY aBTOPCBKHX  MOJOXKEHb MO0
XapaKTePUCTUKU 3000B’s3aHb MPH BCTAHOBJICHHI 3aIOBIAJBHOTO  BiJIKasy,
3aI0BiIAJIFHOTO TIOKJIA/ICHHS Ta CEPBITYTY B 3aIlOBITI.

Y Mexax MpoOBEICHOTO JMJOCIDKCHHS OJEpKaHO PE3YNbTaTH, IO MalTh
HAYKOBY HOBHU3HY:

enepuie:

MPOAHATI30BAaHO  3aMOBIAAIbHI  PO3MOPSKEHHS  (3aMOBIAILHUN  BijKa3,
3aroBiJjaJIbHe TIOKJIQJCHHS, CEpPBITYT) 3 TOYKH 30pY BH3HAYCHHS X SK IIiJICTaB



BUHUKHEHHS 30008’ 13aHb;

3IifiCHeHO KJacu@ikamilo [UX 3000B’S3aHb 3 ypaxyBaHHSAM HAaCTYITHHX
KPUTEpIiiB: MiJICTaB BUHUKHEHHS; METH (CIPSIMOBAHOCTI); KIIBKOCTI cy0’ €KTIB Ha
Till abo 1iHIIH CTOPOHI; XapakTepy pO3MOALTYy mpaB abo O0OOB’S3KIB Mix
CTOpPOHaMHU; CITiBBIJTHOIICHHSIM IPaB i 000B’S3KiB; XapaKTepy MPaBOBOTO 3B’S3KY
MK YJYaCHHKaMHU 3000B’S3aHHS; XapakTepy 3HAYCHHS 3000B’S3aHHS UIS HOTO
CTOpiH; XapakTepy IMOBEIIHKM 3000B’S3aHOI CTOPOHH, XapaKTepy IOB’S3aHOCTI
3000B’s13aHb 3 OCOOHWCTICTIO TX yYaCHHKIB; BH3HAYCHOCTI 3MICTy 3000B’s3aHHS;
BU3HAUEHOCTI MPeIMETa BUKOHAHHS;

BCTAHOBIICHO, IO CTOPOHAMH 3000B’SI3aHHS, SKE BHHHUKAE BHACIIIOK
3aM0BIJAILHOTO BiJIKa3y, € BIAKA300/IEPKyBad — KPEIUTOP 1 CIAAKOEMEIh 3a
3ar0BITOM — OOpPXKHHK; 00’€KTOM IMX 3000B’s13aHh MOXKYTh OyTH BHUKIIIOYHO JIii,
MOB’si3aHi 3 TMepelavyeto MaiHOBMX TMpaB abo peued, a TpeaMeToM —
OesnocepeHLO MalWHOBI TpaBa abo peui; 3MIiCT MHUX 3000B’s3aHb CKJIAJAOTh
MPaBO BUMOTH BiJIKa300/iepKyBaya, Ta BiANOBITHUI HIOMY 000B’ 30K CIIaIKOEMIIS
3a 3aI0BITOM;

0OIpYHTOBaHO AOIIBHICTE yTouHeHHS 4. 1 cT. 1238 1K VYkpainu nuiixom
KOHKpETH3allil MaifHOBHX OJIar, 10 MOXYTh MepeaaBaThCs Oe3nocepenHbo abo 3a
BIJIMOBITHAM PEYOBUM MPABOM;

OOIpYHTOBaHO IOUUTBHICTh yAOCKOHaweHHS 4. 2 cr. 1238 LK VYkpainu
OUITXOM BHKIFOUEHHsT 3 a03. 1-2 4. 2 1ii€i cTarTi BUpa3sy «pyxoMe MaiHO»,
OCKiITBKY BimnoBigHO 10 cT. 401 LK Ykpainu mpeaMeToMm cepBiTyTy MOKYTh OyTH
TITBKA HEpyXOMi pedi, 1 BKIFOYCHHsI JOJaTKOBOTO a03. 4 4. 2 i€l cTaTTi,
MIOJIOXKEHHS SIKOTO OKPEMO pETYIIOBaTUME TIPaBO KOPUCTYBAHHS PYXOMEM
MaifHOM, HaJJaHUM BiJIKa300/IepKyBadaM 3a 3aroBiaIbHAM BiJIKa30M;

3 METOK Y3roJUKeHHsS TojoxeHb a03. 3 m. 17 IlocranoBu Ilnenymy
BepxoBuoro Cymy VYkpaiam «IIpo cymoBy mNpakTHKy Yy ChpaBax Mpo
cnaakyBanas» Big 30.05.2008 p. Ne7 (mami — Ilocranosa) 3 4. 4 cr. 1238 1K
VYkpaiHu 3anpoOTNOHOBAaHO HOBY PEAAKINIO Ii€l CTATTi MIJISIXOM JIOTIOBHEHHS il
a03a1oM JAPYruM, BiIMOBITHO IO SKOTO BiKa300IepXKyBad Mae TPaBo Mpea’ IBUTH
JI0 CTAJKOEMIIS TI030B 13 BUMOTOI BHUKOHAHHS 3000B’S3aHHS MICHS TMPUAHSATTS
HUM CIIa IIUHH;

BCTAHOBIICHO, IO CTOPOHAMH 3000B’sI3aHHS, SKE BHHHUKAE BHACIIIOK
MOKJIAJICHHS HAa CHAJKOEMIT OOOB’SI3Ky BYMHUTH IIE€BHI Jii, CIpsAMOBaHi Ha
JOCSATHEHHS CYCIIIFHO KOPUCHOI METH, € CIIAIKOEMEIIb 32 3aMOBITOM — OOPIKHHK 1
BCi 3alliKaBleHi Yy BHKOHAHHI TakuX [Hili 0coOM — KpemuTopu; 00’ €KTOM
MIPaBOBITHOCUH € Mii SK MaiHOBOIO, TaK i HEMAaWHOBOTO XapakTepy; 3MICT
MPaBOBITHOCHH, IO BHHUKAIOTh BHACIHIJOK 3alOBiJaJbHOTO TIOKJIAJICHHS,
CKJIQJIAlOTh TIPAaBO BHMOTH Oyab-iKOI 13 3aIliKaBJeHHX O0ci0 y BHKOHaHHI
CHagKOEMIIEM  3a  3aloBITOM  Jiff,  CIOpSIMOBAaHMX  HA  JOCSTHEHHS
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CYCIIIJIBHO KOPHUCHOI METH, i 000B’SI30K CITaJIKOEMIIS 32 3aIlOBITOM BUKOHATH TaKi
A,

3aIpOIIOHOBAHO BHECTH 3MiHM JI0 a03. 4 1. 160 po3ainy 17 rmasu 3 IacTpyKiii
PO TOPSIOK BUMHEHHS HOTApIiallbHUX il HOoTapiycaMu YKpaiHu, 3aTBepKEHOT
Haxazom Minictepctsa roctuiii Yxpaiau Bix 3 6epesns 2004 p. Ne 20/5 (mami —
Inctpykiist) Ta a63. 4 1. 20 ITopsaKy MOCBiTYEHHS 3aMOBITIB 1 JOBIPEHOCTEH, 11O
MPHUPIBHIOIOTLCSA JIO HOTApialbHO ITOCBITYCHHUX, 3aTBEPKCHOTO IOCTAHOBOIO
Kab6inetry MinictpiB Ykpainu Big 15 wepBrsa 1994 p. N 419 (mani — Ilopsook), i
BUKJIACTH 1X B Takid penmakmii: «Jlo 3amoBiTy Moxe OyTH BKIFOYEHO
PO3TIOPSIKEHHST HEMAHOBOTO XapakTepy (HAIpUKIAL, TOPSIOK PO3MOPSIHKEHHS
0COOMCTUMH TamepaMH, BU3HA4YCHHSA Michsg 1 (GopMu 3AiMCHEHHS pUTyaly
MTOXOBAHHSA 3aIlOBia4ya TOIIO), @ TAKOXK PO3MOPSHKCHHS 3 BUKOHAHHS IEBHUX [iH,
CIPSIMOBaHHX HA IOCATHEHHSI CYCHUIBHO KOPHCHOI METI;

YOOCKOHAIEHO:

MIO3UIIi0, 3TiTHO 3 SIKOIO JOIIJIbHUM € BHECeHHs 3MiH 70 cT. 1239 I[K Ykpainu
HJIAXOM BKIIFOYCHHA B JaHY HOPMY 4. 2, 1o Mae SaKpiHJHOBaTI/I TOJIOKCHHS TIPO
Te, MO 3aMOBiJANFHUN BiJlKa3 MO’KE BTpavyaTH YWHHICTh B IHIIMX BHIAJKAaX,
BCTaHOBJICHHX IIMM Kopexcom, OCKUTBKH OKpiM 0OcTaBHHH, rependadeHol B 4. 1
JTAaHOT HOPMU — CMEPTh BiIKA300ACpKyBaya, 110 CTajacs 10 BiIKPUTTS CIIaIIIHHU,
JKOJTHHX IHIIIMX TiJICTaB KOMEHTOBaHa CTATTs HE MepeadaJac;

MIOJIOKEHHSI, 3T1THO 3 SKMM MOYaTKOM Mepediry m030BHOT TaBHOCTI, CTPOK SIKOT
CKJIaJla€ TPU POKH, Y BiAKa300[epiKyBada IO CHAIKOEMILI CIi BBRKATH MOMEHT
MIPUHAHATTS OCTaHHIM CIaIINHI;

dicmaio nooanbuiozo po3eUmKYy:

JIOCTI/DKEHHS]  CTAHOBJICHHA Ta  PO3BUTKY 1HCTHTYTY  3aIlOBiTaIbHUX
pOo3MOpsIKEHh B PUMCHKOMY TIpaBi Ta B TIpaBi YKpaiHu;

MOJIOKEHHSI, 3TIMHO 3 SIKAUM TIPaBOBIJIHOCHHHM, SKi BHHHKAIOTh BHACIIJOK
BCTaHOBJICHHS 3€MEIILHOTO CEPBITYTY B 3amoBiTi, nepeabauenoro cr. 1246 1K
VYkpainu, 3a CBOIM XapakTepoM € MOAIOHUMU JI0 MPABOBITHOCHH, IO BUHUKAIOTh
BHACIIJIOK 3allOBiNAJILHOTO BiJKa3y, Yy BHIQJKaX, KOJH HOTO MpPEAMETOM €
000B’ 30K Ha/IaTH MPaBO KOPHCTYBAHHS UyXKOK HEPYXOMOIO Piydio ab0 MaifHOM y
(opmi 3emenbHOrO cepBityTy (4. 1 ctr. 1238 IIK Ykpainn);

Te3a MpO HEJOUIJIBHICTh BUIIJIEHHs okpeMoi cT. 1246 LIK Ykpainu.

IpaxkTHyHe 3HAYEHHS OI€PKAHUX Pe3YJIbTATIB NOJIATAE V!

HAyK080-00CHIOHUYbKIll cghepi — BUCHOBKH JUCEPTALINHOTO JOCIIIKCHHS
PO3BHBAIOTH TEOPIiIO IMBIIBHOTO TIPaBa, 30KpeMa ii OCOOIMBY YacTHHY, a came,
TEOpIl0 3alOBiJaJIbHUX PO3MOPAIPKEHb, 1 € MIAIPYHTAM JUIA TOAAJBIIOrO
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dbopMyBaHHS Ta BIOCKOHAJCHHS BITYM3HSHOI Teopii CHIAJKOBOrO IpaBa.
TeopeTHyHi TOJIOKEHHS, MPOIO3MIIi Ta BUCHOBKH JHCEpPTAIlii MOXYTh CTaTd
0a3010 ISt TOAATBIIOTO AOCIIKSHHS TPABOBITHOCHH, III0 BHHUKAIOTh BHACIIOK
3aIOBiJAIEHUX PO3IOPSHKEHB;

cepi mpasomseopuocmi — BUCHOBKH Ta TIPOTO3HMINI, CGHOPMYIBOBaHI ¥y
JUcepTallii, MOXXyTh OYyTH BUKOPHCTaHI y 3aKOHOTBOPYIM MisIIBHOCTI — B MpPOIIECi
VIOCKOHAJICHHS ~ 3aKOHONABYMX Ta  III3aKOHHWUX  aKTiB, TPHUCBIICHUX
PETYIIOBaHHIO  BIJHOCWH, 1[0 BHHUKAIOTH  BHACHIJOK  3aIOBiJajIbHHUX
PO3TOPSIKCHE;

HABUAbHO-MEeMOOUYHIll pobomi — MaTepiallil JUCEPTALIHHOTO JTOCIiKEHHS
MOXYTh OyTH BHKOPHCTaHI TIpH TIATOTOBIIl HABYaJIbHUX TIOCIOHHMKIB Ta
MiPYYHUKIB 3 LUBIIBHOTO MpaBa, MPU YUTAaHHI Kypcy IMBUILHOTO TMpaBa, B
PpO3pOOIIEHHI CIIENKYPCiB 3 TEOPETUIHUX MPOOJIEM CIIaJIKOBOTO TIPaBa;

npasosuxoeHiti cghepi — TIOJNOXKEHHS 1 BUCHOBKM AMCEpTaLii MOXYyTb OyTu
BUKOPHUCTaHI JUIS i IBUIICHHS PiBHS MPaBOBOI KyJIbTYpHU HaceIeHHs, (HOPMYBaHHS
(haxoBOI MPABOCBIAOMOCTI CTYIEHTIB IOPUIMIHHX BY3iB.

Ampodamisi  pe3yasTatiB  podorn. OCHOBHI TOJNOXKEHHS JIUcepTamii
JIONIOBilaJIMCS Ta OOrOBOpIOBAIMCS Ha 3aciiaHHAX KadeapH IUBIIBHOTO IpaBa
OfecbKOi HaI[lOHANBHOT FOPHUINYHOI akajaemii, MDKHAPOJHUX KOH(EPEHIINX:
MixnaponmHiii  HaykoBO-mpakTH4HiH  KoH(pepenmii «YerBepri [IpuOy3pki
FOPUIUYHI YWTaHHS», MPHUCBsYcHId 10-H pivyHAII CTBOpeHHS MUKOIAiBCHKOTO
HaBYaJbHOTO TIeHTPY OJeChKOi HAIIOHANBHOI FOPUAMYHOI akamemii Ta 15-i
pIYHHII FOpHAMYHOI OCBiTH Ha MukonaiBmmHi (28-29 mmcromama 2008 p., M.
MuxkonaiB); MiKHapOHIiH HayKOBO-TIPaKTHYHIH KoH(pepeHIi «Poyib Ta Micre
OBC y po30yn0Bi IeMOKpaTHYHOI TIPABOBOI JIep)KaBU: Cy4aCHHWH CTaH, IpoOJIeMH
ta nusaxu upimeHHs» (10 kBitHa 2009 p., M. Omeca); 5-ii MixHapoHii
MUBUTICTHYHIN KOH(pepeH il cTyneHTiB Ta acmipanTi (31 6epesns — 1 kBitHsa 2010
p., M. Opeca); MixHaponHii HaykoBid KoH(epeHIii mpodhecopchKo-
BUKJIQJAIbKOTO Ta acMmipaHTChKOTo ckiany (21-22 tpaBus 2010 p., m. Oneca);
MixHapoHiil HaykoBiit koH(pepeHwii «/leB’aTi ociHHI IopuANYHI YuTaHH (12-
13 muctomanma 2010 p., M. XMenbHUIBKUI); Mi>kKHApOAHIH HAYKOBO-TIPAKTHYHIN
koH(epeHIIii «[ 'eHe3uc myOIiYHOTO TpaBa: BiJi CTAHOBJICHHS JI0 Cy4acHOCTI» (26—
27 mucromama 2010 p., M. MuxonaiB); MixHapoaHii HayKoBiii KoHpepeHmil
«Pumcrke mpaBo i cyuacHicth (IlleperieBchki untanus)y (4 rpymas 2010 p., .
Oneca).

My6naikanii. 3a Temoro aucepTarii omyOIiKOBaHO YOTHPH CTATTI Y 30ipHUKAX,
o0 BXOJIATH II0 TEpeliKy HayKoBUX (haxOBHUX BHUIaHb, 3aTBepkeHoro BAK
VYkpaian, Ta ciM Te3 MOONOBiAed Ha HAYKOBHX Ta HAYKOBO-TIPAKTHIHUX
KOH(DepeHIIisX.
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CTpykTypa nucepramii 3yMOBIICHa METOK 1 MPEAMETOM JOCIiIKCHHS.
Juceprallisi CKIAQJAETHCA 31 BCTYIY, TPHOX PO3AUIB, MOMUICHUX HA BICIM
MipO3/iTiB, BUCHOBKIB 1 CIHCKY BHKOPHCTaHUX JDKepell. 3arajbHUi o0csr
aucepTanii cTaHOBUTH 184 cropiHkm, 3 skmx 165 — 0e3nmocepeaHBO TEKCT
nuceprarnii. CHIHCOK BUKOPHCTaHHX JpKepen ckianae 204 HallMeHyBaHb 1 3aiiMae
19 cTopiHOK.

OCHOBHU 3MICT POBOTH

Y Berymi oOTpyHTOBYIOTBCS aKTYyalbHICTB 1 CTYIIHB TOCTIIDKEHHS TEMH,
BU3HAUAIOThCS HOrOo MeTa 1 3aBIHaHHS, [A€ThCS XapaKTepPHCTHKa 00 €KTa,
npeaMeTa i METOMOJIOTIYHOT OCHOBH JOCIHIDKCHHS, OOIPYHTOBYIOTHCS HayKOBa
HOBHM3Ha Ta IPAaKTUYHE 3HAUCHHA OJCP)KAHUX pPE3YNbTaTiB, BHUCBITIIOETHCS
ampo0arliss pe3ynbTaTiB  JIOCTI/DKCHHS, BKa3ylOThCs IMyOJikamii 3a TeMOr
JcepTartii.

Po3zain 1. «CraHOBJIeHHSI Ta PO3BHTOK iHCTUTYTY 3amoOBigajJbHUX
pO3MOPSIIKEHb», SKAH CKIAJAEThCA 3 JBOX  MIiAPO3AUIIB, MPHUCBIYCHO
JNOCH/DKEHHIO  Tmpouiecy  (OpMyBaHHS  3arajJibHUX  3acaj]]  3alloBiJabHUX
PO3MOPSIKEHh B PHMCBKOMY TMpaBi Ta BH3HAYCHHIO OCHOBHUX TCHJCHIIIH
PO3BHTKY MPABOBOTO PETYIIOBAHHS 3aMOBIJALHUX PO3MOPSHKEHD B CHAIKOBOMY
mpaBi Ykpainu X — mogatky XXI cT.cT.

Y niopo3oini 1.1. «3anouamkyeanusa ma 6U3HAYEHHA 3A2ATbHUX 3ACA0
3an06IOANLHUX PO3ZNOPAOHCEHL 6 PUMCLKOMY NpAsi» PO3TIAIAEThCA MPOLEC
(hopMyBaHHS 3arajlbHUX 3acaJl 3aMOBIIaTbHUX PO3NOPSIIKEHb B PUMCHKOMY TIPaBi.

3po0JieHO BHCHOBOK TIPO T€, IO B PUMCHKOMY IPaBi 3MICT 3aIOBITY CKJIAJATH
Oyab-AKi pO3MOPSKEHHS 3aroBifadya, MpoTe, PUMIITHA HEe BU3HABAIHM iICHYBaHHS
3ar0BITY, SKIIO B HROMY OYJIM BiICYTHI JBa 3alOBiAalibHI PO3MOPSAIKESHHS: TIPO
NPU3HAUYCHHS CIAAKOEMII Ta TPO PO3MOAUT CIAAKOBOro Maitma. OmuHuM i3
C1roco0iB PO3MOJIITY CIAIKOBOrO MaiHa OyJ0 BCTAHOBJICHHS Y 3arOBITI BiJIUCIB,
3a SAKUMH 31 CKJaJly CHAAIIMHH TPETIM oco0aM MEepexOouiii OoKpemi pedi 6e3
0o0TshKeHHA iX o0oB’si3kamu. Bimmuc maB aBi dopmu: seraty (legatum) i
¢ineikomicy (fideicommissum).

JleraTom BH3HaBaJIOCS MOKJIAJEHHS Ha CITAJKOEMIIB 3a 3aIOBITOM BHUKOHAHHS
SKOT0-HeOy1b 3000B’13aHHSI HA KOPUCTh OJTHOTO a0 JAEKIIBKOX 0ocib (eraTapiis).
[Ipexmerom neratiB Mornu OyTH HaCTYNHI OJara: y3yQpyKT, DOXij, MPOXKHUBAHHS
B UyXXOMY IOMEIIKAaHHI, MOCIYTH, CEPBITYT, MpE JIEraT MPHUIAHOTO, IIICHHUIIS,
BUHA, Maclia, 3HapsIs abo iHBEHTap, MEKyIid, IPOIOBOJIBYI 3aMacy, JOMAaITHIN
yTBap, 30JI0TO, Cpi0I0, MPHUKpACcH, TyalleTHI MPUHAIN, CYKHI, CTaTyi, 3BIIbHEHHS
Bix Oopry i T.4. Anie 00’ eM penMeTy
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nerata oOMeXyBaBCsl (albIMII€BOI0 YACTKOO, IO O3HAYaNa, IO B JIEraTi MOXe
OyTH NpU3HAYCHO TITBKU TPH YBEPTi BCi€l cammiuHu. [HITa YBEPTHh 3aBXKAU Mae
OyTH 3aJMIICHA CIIAIKOEMITIO.

dineikomicoM BH3HaBaNOCA HeQoOpMajbHE MPOXaHHS 3pOOUTH SKYy-HEOYyIb
BUAAYy 31 CHAIIIMHY, 3BEPHCHE CIAJKOAABIEM JO cramkoeMiyl. dupeikomicu
31ACHIOBAIMCE a00 B 3aM0BITI, 200 B KOJIMIIHIII.

3a KOctuHiaHa iHCTHTYTH JIeTaTy i (ineikomicy O0yno 06’exHano 3a Gopmoro i
3a 3MICTOM B OJIUH 1HCTHUTYT, BHACJIIOK SIKOTO MOTJIM BUHUKATH SK PEUYOBI, TaK 1
3000B’s3abHI MPABOBITHOCHHU. BuOip Mixk actio in rem i actio in personam
MPOTH CTIAZOEMIIS 3ATUIIIAN HA PO3CYI JieraTapis.

Y nidpo3oini 1.2. «Ocnosni mendenuii po3eumKy npagoeozo pezyai08anHs;
3anosioanvHux po3nopadxcenv 6 Ykpaini X — nouamky XXI cm.cm.»
BU3HAYAIOThCSI ~ OCOOJMBOCTI  TPaBOBOTO  DPETYJIIOBAaHHS  3alOBiJalbHUX
po3nopsmKeHb B Ykpaini X — moyatky XXI cT.cT.

[TpoBenmeHe MOCHIMHKEHHs JAN0 3MOTY IIMTH BHUCHOBKY MpO Te, IO Pychka
IIpaBna sk i JlutoBeski Ctatytu 1529 p., 1566 p. Ta 1588 p. mpsimoi Bka3iBKU Ha
MOKJIMBICTh BCTAQHOBJICHHSI B 3aIlOBITI BiZIOMHX PHMCBHKOMY IIpaBy BiIIHCIB HE
MicTiwin. Pa3oMm i3 THM, XapakTepHI PHCH JIeraTy IpPOCTEKYyBajdach B TaKOMY
IHCTHTYTI, SIK «IIPOXKHUTOK» (YaCTHHA MAETKY, IO BUALUIACS IICJIL CMEPTi HOTro
BOJIOJIUTBIIS HA YTPUMAHHS O€3/1iTHOT BIOBH) Ta YACTHHA 10 JYIIi».

B 3akoHomaBcTBi Pociiickkoi iMmepii GpopMabHO pi3HUIN MK MPU3HAYCHHSIM
CTIAJIKOEMIIS 1 OKPEMUMH BUT0JI0HaOyBauaMHu He OyJI0 HIKOJH BCTAHOBJICHO, ajic
JIOPEBOITIOIIIHHE 3aKOHOJABCTBO, MOYMHAOUM 31 3BOMY 3aKOHIB, mMependadalio
cepe 3anoBiTaTbHIHN PO3NOPSHKCHD CIICIiabHI:

3amoBiJAILHUI BiJKa3 (JeraT), MpeAMETOM SKOTO OyJ0 MOKJIMBHUM HaJaHHS
TPOIIOBUX BHILIAT TPETIM 0c00aM, SIKIIO 3aIoBinaiock HabyTe MaiHO (cT. 1086 X
T.), a0 Tepexii Ha mMpaBi BOJOMIHHA YW KOPHWCTYBaHHS MaiHA OJHOMY 3
HOJPYXOKS — y BUMIAJIKaX , KOJM 32 3alOBITOM NEPEeXOIMIo MaifHO ponose (CT.
1068', ct. 1068%); B ocTaHHROMY BUIAJKY, KOJH IO TPETIX OCI0 MEepexouio
MallHO Ha TpaBi BOJOAIHHS YITKOTO PO3MEKYBAHHS IPABOTO TOJIOKCHHS MiX
TaKUMH «00JapOBAHUMIY 1 CTIAJKOEMIIIME HE OYII0);

MOKJIAJaHHsA,  BIAMOBIAHO IO  AKOTO  Mependayanacs  MOXKIUBICTb
BCTAHOBIIOBATH MAifHOBI BUTOJIU, CIIPSIMOBAHI Ha JOCSITHEHHS 3arajJbHOKOPHCHOT
metu (Ct. 1090 X T).

B BeccapabcpkoMy perioHi mapalenpHO 13 HOpMamu 3BOAY 3aKOHIB
Pociiicekoi immepii misiim HOpmu lllectukHmioks ApmeHomyna, B Turym X
Kaurn m’sroi «[Ipo 3amoBiTH Ta OMIKYHIB» SKOTO BHU3HAYANOCS ITOHATTS Ta
CYTHICTh JIeTaTiB, TOPSAAOK IiX BCTAHOBJICHHS, CIOCOOW BHUKOHAHHS, MOMEHT
BHHHUKHEHHS TOLIO.

B pansucekiii Yipaini xoua [[K YCPP 1922 p. i mepen0ayaB MOXIJIHBICTh
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BiJIKa3yBaTH MaWHO 3a 3aMOBiJaJbHUM BigKa3oM (JIEraTOM) Ha KOPUCTH TPETIX
0ci0, TIPOTe KOJIO 0Ci0, Ha SKUX MOTJIO OYTH MOKIIAJCHO Take 3000B’sI3aHHS, 1 TUX
— Ha KOPHCTh SKHX TaKe 3000B’SI3aHHS Majo OyTH BHKOHAHO, OOMEXYBAIOCS
JIWIIE KOJIOM CIIAJKOEMIIIB 32 3aKOHOM, MEPEITiK IKUX OyB YiTKO BU3HAYCHHUU B CT.
418. BHHATOK CKJaJald BHUIAJIKH, KOJIH CIHAJKOEMIIIMH 3a 3alOBITOM MOTJIH
OyTH Oyab-iKi 0co0H, sIK Iie nepeadadana 4. 2 ct. 422. Ilpu Takiid cutyanii KoJo
BiJIKa300JIeP)KyBayiB MO CKJIaJlaTH Oy/b-sKi 0COOH: SIK Ti, IO BXOJWIH, TaK i
Ti, IO HE BXOIMJIM J0 KOJIA CITAJKOEMIIIB 32 3aKOHOM.

K VYPCP 1922 p. Oyna mepembadeHa W MOXKIMBICTh IOKJIATaTH Ha
CTIAJIKOEMITIB 32 3aKOHOM OOOB’SI30K BHKOHYBaTH OyIb-sKi i, CIpSIMOBAHOI Ha
JIOCSITHCHHS 3araJJbHOKOPUCHOI METH, TOOTO POOUTH TaK 3BaHE 3aroBiJalibHE
MTOKJIaIaHHS.

B LK YPCP 1963 p. 3anoBigansHOMY Bifgkasy mpucBsdyBanach cT. 538 11K
YPCP, mo Mana Ha3By «3amoBifanbHuil Bimkas». B ct. 539 IIK YPCP 1963 p.
OKpPEeMHM BHJIOM 3aloOBiJJaIbHOTO BiJlKa3y 3aKOHOJNABEIlh BUJLISB MOKJIMBICTDH
NOKJIAJCHHS Ha CHAJKOeMIs OOOB’S3KYy HaJaTH BiAKA300JEp)KyBaueBl IPaBo
JIOBIYHOTO KOPUCTYBAHHS XKIIUM OYAUHKOM, a00 HOro NeBHO YaCTUHOIO.

3anosinansHOMy moknaianao B LIK YPCP 1963 p. Oyna npucssiuena ct. 540,
mo wmana Ha3By <«lloknmameHHs Ha CHAAKOEMIS BUKOHAHHA M Ui
3arajJbHOKOPHUCHOT METHY.

LIK Vkpaiam cepen 3amoBiaIbHUX —PO3MOPSIKEHb OKPEMO  PETYIIoE
3ar0BiJaIbHUI BiJlKa3, 3aMOBiIabHE MOKJIAJCHHS Ta CEPBITYT.

Y Pozgini 2. «IIpaBoBiniHOCMHH, 110 BHHMKAKTb BHACIIIOK
3aMo0BiIaJILHOTO BiAKka3ly 3a HUBUIBHUM 3aKOHOJABCTBOM YKPaiHU», SKHUHA
CKIIQJIAEThCSI 3 YOTHUPHOX IMIJAPO3/UIIB, BH3HAYCHO CYTHICTH 3allOBiaIbHOTO
BiJIKa3y SIK IiJICTABH BUHUKHEHHS TIPABOBITHOCHH Ta JIOCHIPKEHO CTPYKTYPY IHX
MIPaBOBITHOCHH.

VY nidpo3oini 2.1. «Buznauenns ma cymuicms 3anogioaibHo20 6i0Kazy aK
niocmaeu 6UHUKHEHHA NPABOBIOHOCUH) OOTPYHTOBAHO TIOJIOKEHHS MPO Te, IO
3aMoBiNaNbHUI BiZlka3 MOXKHA BHU3HATH K IHCTHUTYT IMBIILHOTO TIpaBa Ta SK
(hopMabHUI aKT.

Sk 1HCTUTYT IMBUIBHOTO IIpaBa, 3alOBIJAJIBHUN BiKAa3 € CYKYIHICTIO
[UBLTFHO-TIPABOBUX HOPM, IO PETYIIOIOTH BIIHOCUHH, SKi BHHUKAIOTH BHACIIIOK
I[LOTO PO3MOPSIKCHHSL.

Sk popmanpHHI aKT, 3aNOBIAAaIBHUI BifKa3 € PO3MOPSIPKCHHAM 3aloBifavya B
MeKaxX 3aloBiTy, IO 32 CBOEIO CYTHICTIO € OJIHOCTOPOHHIM IPAaBOYUHOM,
OCKIJTBKU OTIOCEPEIKYEThCS ICHYBaHHSIM BOJII 3alloBilada, Ta Ui BHHUKHCHHS
MPABOBITHOCHH BHACJIJOK SIKOTO HEOOXiMHI IHIIN ropuaudHi (akth (cMepTh
3aroBijaJa, HassBHICTh 3aT0BITY, IKUH MICTHTh
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PO3MOPSIKEHHS PO 3aTOBiAaTBHUH BiIKa3, MPUAHSITTS CMAIKOEMIIEM CIIaIIIHHH,
TOPURHATTS 3aM0BiJabHOTO BiKa3y BiIKA300[epKyBaueM), IO Pa3oM i3 BOJICIO
3aIoBijjaya € PUINIHAM CKIaIOM.

Bracnigok = 3amoBimampHOTO  BifKa3dy, SK 1 OyAb-SKOro  iHIIOTO
OTHOCTOPOHHBOTO  MPAaBOYMHY, BHUHHUKAIOTH  HEJOTOBIPHI  PETYSATUBHI
3000B’s13aJIbHI MPABOBITHOCHHHU.

Y niopo3oini 2.2. «Cy6’ekmu npagoeioHOCUH, U{0 GUHUKAIOMb BHACIIO0OK
3an06i0aIbHO20 6I0KA3Y» BiI3HAYCHO, III0 CTOPOHAMH 3000B’3aHHSI, SIKC BUHUKAE
BHACJIIJIOK  3allOBialIbHOTO BilKa3y, € KOHKPETHO BHU3HAYeHI oco0m —
BIJIKAa300JIep)KyBad — 0co0a, SAKid HaJeKUTh MPaBO BUMOTH 1 CIAIKOEMEIh 32
3amoBiToM — ocoba, ska Hece OOOB’A30K BUKOHATH II€BHI Jii Ha KOPHUCTH
BiJIKa300/Iep>KyBaya, 110 BiAMOBIAAIOTh HOTO MPaBy BUMOTH.

3anoBijay B TpaBi TOKJIACTH OOOB’S30K BUKOHATH 3allOBITAILHUHN BilIKa3
BUKIIIOYHO HAa CIAJKOEMIIB 3a 3alOBITOM, SKHMH MOXYThb OYTH NpHU3HAYECHI:
(biznuHi 0cobM, AKi BXOJATh JO KOJa CIAJKOEMIIB 32 3aKOHOM, NPHU IIbOMY
3aroBifiad He MOB’SI3aHUN iX YepPToBICTIO; (i3MUHI 0COOH, AKi HE BXOASITH IO KOJa
CIIAJIKOEMITIB 32 3aKOHOM; IOpHUAMYHI 0cOOM Oyab-sKHX (QOpPM BIACHOCTI Ta
oprasizaliifHo-ipaBoBux (opM, jaepkaBa YKpaiHa (y TOMY 4YHCII iHO3EMHA),
AmtoHOMHa PecmyOmika Kpum, TepuTopianpHi TpoMaad Ta iHIN CYO €KTH
ITyOJIiYHOTO TpaBa.

Binkazoomep:kyBauaMu MOXKHA MPU3HAYATH CHAIKOEMIIIB SIK 38 3aKOHOM, TaK i
3a 3aIOBITOM, OJJHOYACHO 1 THX, 1 IHIIMX, a TAKOXK OCi0, 110 HE € CHAaJAKOEMIITMH
aHl 3a 3aKOHOM, aHi 3a 3aI0BITOM.

B mpomy miapo3ii BCTAaHOBJICHO, IO 3aJIEKHO Bijl KIJTBKOCTI Cy0’ €KTIB Ha Tiit
abo 1HMIM CTOPOHI 3000B’s3alIbHI TPABOBIAHOCHHH, 110 BUHUKAIOTH BHACIIOK
3aM0BIJAILHOTO BiJIKa3y, MOXYTh OYTH MPOCTUMH a00 CKIIAJHUMH (3 aKTHBHOIO,
MTACUBHOIO 200 3MIIIIAHOK0 MHOKHUHOKO OCi0).

Iliopo3odin 2.3. «06’ckm ma npeomem npPABOGIOHOCUH, W0 GUHUKAIOMD
6HACIIOOK 3aN06I0AILHO20 6I0KA3Y» MICTUTH TOJOXECHHS MPO Te, M0 00’ €KTOM
JaHUX MPaBOBITHOCUH MOXYTh OYTH Jii, MOB’A3aHi 3 Ieperadeto MaifHOBUX IIPaB
abo pedeil, a mpeaMeToM — Oe3MOCcepeIHhO MAaHOBI MpaBa ado peyi.

BcraHoBMOEThCA, 1110 Nepenik 00’€KTiB MUBUIFHOTO MpaBa, II0 MOXKYTh OyTH
IpeMETOM 3000B’sI3aHb, SIKI BUHUKAIOTH BHACHIJOK 3aIllOBITabHOTO BifKa3y, €
BUYEPITHUM 1 HE TiIsIrae po3NMIMPEHHIO, OCKUIBKY 3aKOHOIABEIh YITKO BU3HAYUB
B 4. 1 cT. 1238 LIK Vkpainu, 1o mpeaMeToM 3amoBilaibHOTO Bika3y Moxe OyTu
MepeanHs BiKa300Aep)KyBady y BIACHICTh a00 3a IHIIMM pPEYOBHM IPABOM
BHKIIIOYHO peui abo MaifHoBoro (pedoBoro) mpaBa. Ha mincraBi 3mifiCHEHOTO
JOCTTI/DKEHHST POOUTHCS BUCHOBOK TPO JOMIIBHICTE yTouHeHHs 4. 1 cT. 1238 11K
Ykpainn IUIXOM KOHKpETH3aIlii MaifHOBUX OJar,
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10 MOXYTh MepeaaBaTucs O0e3mocepeIHb0 a00 3a BiIIOBIIHUM PEUOBHM MPABOM,
BHACIIIIOK YOTO MpPOMOHYEThCS Taka 11 pemakuis: «[IpeaMeToM 3amoBiaibHOTO
BiZIKa3y Moxe OyTH IepeJaHHs BiIKa300Jlep)KyBaueBi y BIACHICTH ab0 3a iHIINM
PEYOBHM TIPABOM pEdi, MI0 BXOIUTH a00 HE BXOIWTH JO CKJIQAY CIAANINHH, a
TaKOXK TEepEeNaHHs BiKa300/epXKyBaueBi MAaHOBOTO IpaBa, IO BXOJWTH a00 He
BXOJIUThH JIO CKJIaly CHIaAITHHI.

OCKIiJIbKA 0COOJIMBUM 00’ €KTOM IPABOBITHOCHH, IO BHHUKAIOTH BHACIIJIOK
3ar0BIJAILHOTO BifKa3dy, € HaJaHHA CIIAJKOEMIEM IIpaBa KOPUCTYBaHHS
KUTIIOBUM ~ OyJMHKOM, KBapTHpPOO a00 IHIIUM  HEPYXOMHM  MaiHOM
BiJIKa300JIep)KyBady, IPEJAMETOM SKOTO € OCOOHCTHH CepBITYT, B IIbOMY
MiAPO3/AiIi 3alPOMOHOBAHO  yaOoCKOHAMHUTH 4. 2 cT. 1238 1K Ykpainu mmsxom
BUKIIOYCHHS 3 a03. 1-2 4. 2 mi€i cTarTi BUpasy «pyxoMe MailHO», OCKIIbKH
BizmnoBigHO 70 cT. 401 LK Ykpainu npeamMeToM cepBiTYTY MOXKYTh OyTH TUIBKH
HEpPYXOMi pedi, 1 BKJIIOYEHHS J0JaTKOBOro ab3. 4 4. 2 1i€l CTaTTi, SIKUH
YTOUHIOBATHME PEKHUM IPABOBOTO PETYJIIOBAHHS MPaBa KOPUCTYBAHHS PYXOMUMH
pedamu a60 MaitHOM, HaJAHUM BiIKa300/IepKyBavaM 3a 3aIlOBiJaIbHUM BiIKa30M.

HocmijpkeHHss 00’€kTy Ta mnpenMery 3000B’sS3albHHX TPABOBIAHOCHH, IO
BUHHKAIOTh BHACJIJIOK 3alOBIANGHOTO BiJIKa3y, O3BOJNIJIO BHU3HAYHMTH IX
3000B’I3aHHSAMHY 3 KOHKPETHUM MPEAMETOM BHKOHAHHS.

Y niopo3oini 2.4. «3micm npaeoeionocun, w0 GUHUKAIOMb BHACTAIOO0K
3an06i0anbHO20 Gi0KA3y» BU3HAYAETEHCS, IO 3MICT 3000B’s13aHb, SKi BHHUKAIOTH
BHACJIJIOK 3aI0B1JaJIbHOTO BiJIKa3y, CKJIAAI0Th MPaBo BUMOTH
BiJIKa300JIep)KyBaya Ta BIINOBITHUA IIbOMY TNpaBy OOOB’S30K CIAIKOEMIIT 32
3ar0BITOM BHWKOHATH TIEBHI Jii, OCKIJIbKM 3IIHCHEHHS CyO €KTHBHOTO IpaBa
BiJIKa300/Iep)KyBaya MOXKIIUBE TIJIBKW Yy pasi 3MIHCHEHHS CHAJIKOEMIIEM i, IO
CKJIAar0Th 10ro 000B’SI30K.

3 ypaxyBaHHSAM TIOJOXEHHS, mependadeHoro a63. 3 m. 17 IloctaHoBM
3alpornoHOBaHO BHecTH 3MiHM A0 4. 4 c1. 1238 LK VYkpainu, umusixom
JIOTIOBHEHHS ii a03a110M JApYruM, BIJTOBITHO 10 siKoro: «BiakazoojepkyBad Mae
NPaBo MPE]’sIBUTH IO CHAJAKOEMIIS MO30B i3 BUMOTOI0 BUKOHAHHS 3000B’SI3aHHS
MmN TMPUHAHSITTA HUM CHAqUHW». [Ipy 1IbOMy MOYAaTKOM mepebiry mo30BHOI
JTABHOCTI, CTPOK SIKOi CTAHOBHUTH TPU POKH, Y BiJIKa300/IepKyBaya J0 CIaIKOEMIIS
CJIiJT BBAXKATH MOMECHT MPUIHSITTS HAM CIAIIMHK, & HE Yac BIKPUTTS CIAIIHHH.

VY 3B’s3Ky 13 THM, II0 OKpiM 0OcTaBUHH, nepeadayenoi cr. 1239 1K Ykpainn
(cMepTh BifKa300JepIKyBaya, MIO CTANacs JO BIIKPHUTTS CHAAIIMHU), KOJTHUX
IHIIUX TiICTaB (HAPHUKIAA, BTPATa BiIKa300JepKyBadeM IIpaBa Ha OTPHUMaHHS
3aMoBiAFHOTO BifKa3y SIK HEJOCTOHHOTO; BiIMOBa BiKa300lepiKyBada BiJ
OTpUMAaHHS 3aI0B1JaJIbHOTO BiJIKa3y TOIIIO) s CTaTTA
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He Tependavae, BUHUKAE HEOOXIAHICTh BHECTH 3MiHM 10 cT. 1239 11K VYkpainu,
JIOTIOBHUBIIKA ii YACTHHOIO JPYrol, a came: «3amloBiJadbHUN BifKka3z MOxke
BTpavyaTH YHHHICT B HIINX BHUIAIKAX, BCTAHOBJICHUX MM Koaekcom.

BcranoBneHo Takok, MO 3000B’S3aHHS, SKi BHHAKAIOTH  BHACIIIOK
3aMoBiANIEHOTO BifKa3y, €: 3alleKHO BiJ XapakTepy poO3MOauTy mpaB abo
00O0B’SI3KIB  MDK JICKITbKOMa BigKa3007epKyBauaMu ab0 OOp)KHUKaMU —
YaCTKOBHMH; 3a CIIIBBIJHOIICHHSM IIpaB 1 OOOB’S3KIB — OJHOCTOPOHHIMU;
3JICKHO BiJl XapakTepy MHpPaBOBOTO 3B’S3Ky MK ydaCHHKaMH 3000B’SI3aHHS —
MIPOCTUMH; 3aJIGKHO BiJl XapakTepy 3HAYeHHsI 3000B’sI3aHHSI I HOTO CTOPIiH —
TOJIOBHMMHU (OCHOBHHUMH); 3a XapaKTepOM TMOBEIIHKHA 3000B’s3aHOT CTOPOHH —
AKTHBHHMU; 3aJISKHO BiJl XapaKTepy IMOB’SI3aHOCTI 3000B’s13aHb 3 OCOOUCTICTIO iX
YYaCHUKIB — TepcoHi(hikoBaHUMH a0 HENepcOoHiPIKOBAaHUMU; 3 TOUYKH 30pYy
BHU3HAYEHOCTI 3MICTy 3000B’s3aHHS — 3 HEBU3HAYCHHUM 3MIiCTOM a00 3 TMEBHUM
00cAroM BUMOT.

YV Po3nmini 3. «IIpaBoBigHOCHMHH, 10 BMHUKAKTH BHACTIIOK iHIIUX
pO3MOpSIIKeHb 3aMoBigaya 3a NUBUILHUM 3aKOHOJABCTBOM YKpaiHH», KUt
CKJIAJIa€ThCS 3 JIBOX MiPO3MALTIB, JAHO XapaKTEePUCTUKY IPABOBITHOCHH, IO
BUHHKAIOTh BHACHIJIOK 3aIlOBiTAIGHOTO MOKJIAJACHHS Ta BHACTIJOK BCTAHOBJICHHS
CEepBITYTY B 3aIIOBITI.

Y  niopozoini 3.1. «llpasosionocunu, w0 GUHUKAIOMb BHACTIOOK
3an06i0anbHO20 NOKIAOeHHA» 3aTOBITAIFHE MOKIAICHHS BU3HAYCHO ITiICTABOIO
BUHHUKHEHHS 3000B’53aHb, CTOPOHAMH SKOTO € CIIaJKOEMENb 33 3aloBITOM —
OOp)KHWUK Ta BCi 3alliKaBJCHI y BHKOHAHHI TaKWUX il O0COOM — KPEeIUTOPH;
00’€KTOM TIPABOBIJIHOCHH € Jii MaliHOBOro a00 HEMaWHOBOTO XapakKTepy; 3MiCT
IUX 3000B’s3aHb CKJIAQJAIOTh TPaBO BUMOTH OyIb-sIKOI 13 3alliKaBICHUX Y
3M1HCHEHH] TaKuX i 0ci0 Ta 000B’SI30K CHAIKOEMIII 3a 3aII0BITOM BHUKOHATH LIl
mii.

3000B’s13aHHS, 1[0 BHHUKAIOTH BHACHIJOK 3alOBIJAILHOTO IOKJIAJCHHS, €:
3QJIKHO BiJl TIJCTAaB BUHUKHEHHS — HEJOTOBIPHUMHY, 3aJIe)KHO BiJ] METH
(cpsIMOBAHOCTI) — PpETYIATHBHUMM, 3 TOYKH 30py BH3HAUCHOCTI MpeaMera
BUKOHAHHSI — 3000B’I3aHHS 3 KOHKPETHUM MPEIMETOM BUKOHAHHS; 32 XapaKTePOM
MOBEIHKH 3000B’3aHOI CTOPOHU — aKTUBHHMHU; 3aJIEKHO BiJl KIJTBKOCTI Cy0’€KTIiB
Ha Tiif a0o iHIIIH CTOPOHI — MpOCTHMH ab0 CKJIAHUMH (3 aKTUBHOIO, TTACHBHOIO
Y{ 3MINIAHOI0 MHOXKHHOIO); 3a CIIBBIIHOIIEHHSM TIIpaB 1 OOOB’A3KiB —
OJTHOCTOPOHHIMH; 3aJIXKHO Bijl XapaKTepy MPaBOBOTO 3B 53Ky MK yYaCHHUKAMU
3000B’s3aHHS — IPOCTUMU; 3AJIC)KHO BiJl XapaKTepy 3HAYCHHS 3000B’s3aHHS LIS
HOTO CTOpIH — TOJOBHUMHU (OCHOBHHMH); 3aJISKHO BI XapaKTepy MOB’SI3aHOCTI
3000B’s3aHb 3 OCOOWCTICTIO I1X YyYaCHHKIB — HENepCOHiPiKOBaHUMH abo
MepCoHi(IKOBAaHUMH; 3 TOYKH 30py BH3HAYCHOCTI 3MICTy 3000B’S3aHHA —
3000B’s3aHHS 3 HEBU3HAYCHUM 3MiCTOM a00
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3000B’s13aHHS 3 IEBHUM 00CSITOM BHMOT.

IcHyBaHHS HEY3TO/KCHOCTI B MPAaBOBOMY pETrYIIOBaHHI JAHOTO BUIY
3anoBifaepHUX po3nopsvkeHs Mixk LIK Ykpainu ta Incrpyxkuiero i Iopsakom, mo
MOJSra€ B HAJAHHI JisM 3000B’S3aHOTO CIAAKOEMIIS, CIPSIMOBAHUM HA
JOCSATHEHHSI 3arallbHOKOPUCHOI METH, BHKIIOYHO HEMAWHOBOTO XapakKTepy,
O0OIpyHTOBYE HEOOXiZHICTH HOBOI penakiii ad3. 4 m. 160 posminy 17 riaBu 3
Inctpykmii Ta a63. 4 n. 20 Ilopsnky: «/lo 3amoBiTy Moke OyTH BKIIFOYEHO
PO3TIOPSUIKEHHST HEMAHOBOTO XapakTepy (HAIpUKIAI, TOPSIIOK PO3MOPSIHKEHHS
OCOOMCTHMHM  TIaliepaMH, BH3HAYCHHS MicIsl 1 (GopMu 3MICHEHHS pPHTyaly
MTOXOBAHHS 3aIlOBia4ya TOIIO), @ TAKOXK PO3MOPSHKCHHS 3 BUKOHAHHS ITEBHUX i,
CIPSIMOBAaHMX HA TOCATHEHHS CYCHUIEHO KOPUCHOI METI.

Y  nidpozoini 3.2. «llpasogionocunu, w0 GUHUKAIOMb BHACTIOOK
6CIMAHOBICHHA cepsimymy y 3anosimi» 3p00JICHO BUCHOBOK PO T€, 10 OJTHUM i3
PpO3MOPSKEHD 3aM0Bi]aua € MOXKJIMBICTh BCTAHOBIIIOBATH BUKJIIOUHO 3eMEIbHUN
CEpBITYT B 3aIlOBITI, Ky 3aKOHOJaBellb 3aKkpinuB B cT. 1246 [IK Ykpainu, mo mae
Ha3BY «BCTAHOBJICHHS CEPBITYTY B 3aIIOBITi».

3po0JieHO TaKOX BHCHOBOK, BIAMOBIMHO 1O SKOTO IIPAaBOBIIHOCHHH, SKi
BUHHKAIOTh BHACIIJIOK BCTAHOBJICHHS 3EMEIBHOTO CEPBITYTY B 3aIlOBITI,
nependadenoro cr. 1246 LIK VYkpainm, 3a cBOIM XapakTepoM € TMOIIOHUMH IO
MPaBOBITHOCHH, II0 BUHUKAIOTH BHACIIIOK 3aMOBLIAILHOTO BiJKAa3y, Y BUIIAKaX,
KOJM HOro mpeaMeToM € OO0OB’S30K HAgaTH IPaBO KOPHUCTYBAHHS YYXKOIO
HEpyXOMOI0 piudto abo MaitHoM y (opmi 3emensHOTO cepBiTyTy (4. 1 cT. 1238 YK
VYxpainn).

TakuM YWUHOM, B MeXaxX I[bOTO IIAPO3ITY OOIPYHTOBYETHCS JOIUIBHICT
BukroueHHs cT. 1246 3 [IK Ykpainu sik Takoi, 1o He Ma€ KOTHOTO 3HAYCHHSI.

BUCHOBKHA

YV BucHoBkax c(hopMyIbOBaHO HAWOUIBI BaXIIMBI TIOJIOKEHHS 1 TIPOTIO3HIIIT,
OTpUMaHiI B Pe3yibTaTi JUCEPTAI[iHHOTO JOCHIDKCHHS, JAIOThCS PEKOMEHJAIL
OO0 BJOCKOHANEHHS IMBITBHOTO 3aKOHOJABCTBAa YKpaiHW, $Ki, 30Kpema,
3BOJATHCS JI0 TAKOTO:

1. ®opmyBaHHS IHCTUTYTY 3alOBiaJbHUX PO3MNOPAIKEHb, MOAIOHHUX 0
YUHHOTO 3aTIOBiJaJIbHOTO BiJKa3y, 3allOBiIaJbHOTO IOKJIAJEHHS Ta CEpBITYTY,
BizIOyIocs 1ie B pUMCBKOMY IIPUBATHOMY TpaBi y (popMi sieraTy Ta ¢ineikomicy. B
VYkpaiHi moaiOHI pO3NMOPSPKEHHS iICHYBaJM CIIOYaTKy y (OpMi «IIPOXKHUTKY» Ta
«9acTHHH 10 Jymni», mepexbadeHux Pycpkoro IIpaBrnoro Tta JIuToBChKMMH
craryramu 1529 p., 1566 p. i 1588 p.; 3a daciB mepeOyBaHHS YaCTHHU
VKpaiHCBKUX 3eMenb Tix Buamoro Pociiicekoi immepii — Jerata Ta
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3amoBimaNbHI TOKNaAeHHS Oynmu mepembadeHi 3BomoM 3akoHiB Pocifichkoi
Immiepii, a B beccapabcpkomy perioni — IllecTukHmKKsIM ApMeHorya (TiNbKA
neratv); B paxasHcbkiit Ykpaini LUK YCPP 1922 p. ta LUK YPCP 1963 p.
CIEIIaNTbHO PEryIII0BAIN 3aN0BiTabHIH BiJIKa3 Ta 3amoBiganbHe nokitaaenas. [IK
Ykpainu cepes 3aNOBITaTbHUAX PO3MOPSIKEHb OKPEMO PETYIIOE 3aIOBiIaTbHUMA
BiJIKa3, 3aIlOBiajbHE MOKJIAJACHHS Ta CEPBITYT.

2. PosmopsypkeHHs  3amoBijava: 3amoBiANBbHUM  BigKas, 3aroBifalibHE
MOKJIAJICHHS Ta CEPBITYT BU3HAYAIOTHCSA NPABOBHUMM I1HCTHTYTAMH, HACIIIKOM
peanizaliii HOpM SKHUX € TPAaBOBIJHOCUHH, III0 HOCATH 3000B’A3aJIbHUM XapakTep,
OCKIIBKM SIK (hOpMasibHI aKTH, 332 CBOEI0 CYTHICTIO, BOHH € OJHOCTOPOHHIMH
MPaBOYMHAMH, 32 SKUMH OOpPKHHK (CHAJKOEMEIh 3a 3armoBiTOM) 3000B’s3aHUIA
BUKOHATH IEBHI Jii (32 3aMOBiIaJIbBHAM BiJIKa30M — IMEpeJaTH y BJIACHICTh YH 32
IHIIIIM PEYOBUM IPABOM Pid, IO BXOJIUTH 200 HE BXOJHUTH JI0 CKJIALy CIIa IIIUHHU,
abo MaiHOBI MpaBa, IO BXOAATh a00 HE BXOJATh O CKIAAy CHAIIIMHHU; 32
3aMoBiaNbHUM MOKJIAICHHSIM — BUKOHATH TICBHI JIil MaifHOBOTO a0 HEMaliHOBOTO
XapakTepy, CIPsIMOBaHI Ha JOCSTHEHHS CYCIUIPHO KOPUCHOI METH; 33 CEPBITYTOM
— HANATH TPaBO KOPHWCTYBAHHS 3EMENBHOIO JUISHKON, IHIIUMH TPHPOIHUMHE
pecypcaMu abo IHIIMM HEPYXOMHM MAiHOM) Ha KOPHUCTH KpeauTopa (3a
3aMoBiANEHUM  BiKa30M — BigKa300JepXyBada (-iB); 3a 3alOBiJAIEHIM
MTOKJIAICHHSIM Ta CEPBITYTOM — BUTOI0Ha0yBada (-iB).

3. 3po0IiieHO BUCHOBOK MPO Te, IO 3000B’sI3aHHS, SKI BUHUKAIOTh BHACIIJIOK
3aM0BIJAIGHOTO BiJIKa3y, 3alOBI1adbHOTO TOKJIAJACHHS, CEPBITYTY, €: 3aJIS)KHO BiJ
MiJICTAB BUHUKHECHHS — HEJOTOBIPHUMM; 3aJIS)KHO BiJf METH (CTIPAMOBAHOCTI) —
PETYIATHBHUMH, 3aJISKHO BiJl KUIBKOCTI Cy0’€KTiB Ha Tild abo iHIIIH CTOPOHI —
npocTuMu ab0 CckIagHUMHU (i3 aKTHBHOIO a00 TACHWBHOIO, a00 3MIIIaHO0
MHOYKHHOI0); 3aJIe)KHO BiJl XapakTepy pO3NOAlTy mpaB abdo OOOB’S3KIB MiX
CTOPOHAMH — YacTKOBUMH 3000B’S3aHHSAMHU; 3a CITiBBIIHONICHHSAM TIIpaB 1
000B’sI3KiB — OJIHOCTOPOHHIMH; 3JIC)KHO BiJl XapakTepy MPaBOBOTO 3B’S3KY MiX
y4yaCHMKaMH 3000B’S3aHHSI — MPOCTHMH; 3aJIEXKHO BiJl XapaKTepy 3HAUCHHS
3000B’s13aHHS Ui HOTO CTOpPIH — TOJIOBHUMHU (OCHOBHHMH);, 3a XapaKTepoM
MOBEIHKK 3000B’s3aHOI CTOPOHHM — AaKTUBHHMH; 3aJIOKHO BiJl XapakTepy
OB’ S13aHOCTI 3000B’sI3aHb 3 OCOOMCTICTIO iX YYaCHHKIB — MEPCOHi(iKOBaHHUMHU
abo HerepcoHi(iKOBaHMUMH (U1 CEpBITYTY 3a CT. 1246 — HemepcoHidikoBaHi); 3
TOYKH 30py BU3HAUCHOCTI 3MICTY 3000B’sI3aHHS — 3000B’s13aHHsI 3 HEBU3HAUCHIM
3MicTOM a00 3000B’s13aHHS 3 IEBHUM 00OCSTOM BHMOT; 3 TOUKH 30py BU3HAYCHOCTI
IpeaMeTa BUKOHAHHS — 3000B’13aHHS 3 KOHKPETHUM MTPEIMETOM BUKOHAHHS;

4.4. 1 cr. 1238 UK VYkpaiHu MNpOMOHYETHCS BHKIACTH B TaKidl pemakiii:
«[Ipeamerom 3a0B11aJIbHOTO BiJIKa3y MOXE OyTH TiepeaHHs
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BiZIKa300/1ep>KyBa4yeBi y BIJIACHICTh a00 3a IHIIMM pPEYOBHUM MpPaBOM pedi, L0
BXOAWTh a00 HE BXOMUTH JO CKIany CHAIIIdHA, a TAaKOXK TNepelaHHs
BiJIKa300/Iep>KyBaueBi MAifHOBOTO MpaBa, 10 BXOJUTH a00 HE BXOAUTH A0 CKIATy
CHIaIITHID;

5. Buxmountn 3 a63. 1-2 4. 2 ct. 1238 LIK Ykpainu Bupas «pyxome MaifHO», i
JIOTIOBHUTH 4. 2 1i€i cTarTi a03. 4 Takoro 3micty: «Ha cmaakoemis, 10 SKOro
MEPEXOUTh pyxoMma pid abo pyxoMe MaifHO, 3alloBifad Mae MpaBO MOKJIACTH
000B’SI30K HaJIaTH 1HIIIH 0c001 MPaBO KOPUCTYBaHHSA HUMU. [IpaBo KOpUCTYyBaHHS
PYXOMOIO Dpid4t0 a00 pPYXOMHM MaWHOM 3IIHCHIOETBCS 32 TPaBHIIAMH,
nependoayeHuMu a63. 1-3 yacTrHU 2 1€l CTaTTIY;

6. Homopaut 4. 4 cr. 1238 IIK VYkpainm a0zanoM 2 TakKoro 3MICTY:
«BigkazoozepKyBad Mae MPaBo MPeN sIBUTH IO CHAIKOEMIISI [I030B i3 BUMOTOIO
BUKOHAHHSI 3000B’I3aHHSI ITiCIIS IPUHUHATTS HUM CIIaAIIHHI;

7.Buectu 3miau 10 cT. 1239 1K Vkpainu nuisixom BKIIFOYEHHS 10 Hel 4. 2
TAaKOTO 3MICTy: «3amoBiJalbHUM BiJKa3 MOXKE BTpayaTH YWHHICTh B 1HIIMX
BUIIAJIKaX, BCTAHOBJICHUX MM Komekcom»;

8. Bukimrountn cr. 1246 3 1IK Ykpainu, OCKiIbKY 11 TOJOKEHHS BXOJATH JIO
amicty 4. 1 ct. 1238 LIK Ykpainu.

9.B Incrpyxkuii a63. 4 m. 160 po3niny 17 rmaBu 3 BUKIACTH B TaKil peakiil:
«lo 3amoBiTy MoOXe OyTH BKIIFOYCHO PO3MOPSIHKCHHS HEMAHHOBOTO XapakTepy
(HampuKIan, TOPSIOK PO3MOPSKEHHS OCOOMCTUMH TAlepaMy, BU3HAYCHHS
MicI 1 (OpMHU 3HIMCHEHHS PUTyaly I[OXOBaHHS 3aloBilaya TOIIO), a TaKOX
PO3TOPSUKEHHST 3 BHUKOHAHHSA TIEBHUX Iii, CIPSIMOBAaHMX HAa OCATHEHHS
CYCITIJIbHO KOPHUCHOT METH».

10. A63. 4 n. 20 [Mopsnxy BUKIACTH B aHAJIOTIYHIN 10 a03. 4 m. 160 po3miny
17 rnaBu 3 THCTpPYKIiT penakiii.

CIIMCOK OINYBJIIKOBAHUX ABTOPOM ITPALb 3A TEMOIO
TACEPTAIIL

1.Ilu6ynecrka O.FO. Pernemiis O0CHOBHMX 3acaja  YHIBepcajbHOTO 1
CHUHTYJIAPHOI'0 CIaAKOBOTO HACTYIHUIITBA 34 PUMCBKUM IIPUBATHUM IIPpABOM Y
IUBLIBHOMY 3akoHOIaBCTBI Ykpainu /O.}O. [uOynbchka //AkTyanbHi npobieMu
JepkaBU 1 mpasa: 30ipHUK HaykoBuX mpais. — Opneca: FOpuandna nitepatypa,
2008. — Bum. 41. - C. 135-1309.

2.1lubynbceka O.FO. 3acamHi MONOXEHHS MIONO BU3HAUCHHS CYO’€KTIB
MPaBOBITHOCHH, [0 BHHUKAIOTH i3 3amoBimanpHoro Bimkazy /O.10. Llubynbchka
//ICyyacuuii Bumip nepkaBu i mpaBa: 30IpHHK HAyKOBHX mpaib. — MHKOAIB:
Bunasaunrso «lmion», 2008. — C. 292-294.

3.lubyneceka O.10. IlpaBoBe cTaHOBHIIE BigKa300/JepKyBadiB  3a
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3anoBifansHuM BigkazoM /O.10. LuOynbceka //AxTyanbHi MpoOieMH JepiKaBu i
npasa: 30ipHUK HAyKOBHX mpaib. — Oneca: FOpunuuna mitepatypa, 2009. — Bur.
51.-C. 33-37.

4. 1lu6ynecpka O.10. Crnenudixa mpenMery 3aloBifaIbBHOTO Bifkazy (OKpeMi
mmuranes) /O.1O. Lubynsceka //Pons Ta miciie OBC y po30ynoBi geMOKpaTHIHOT
[PaBOBOi Jep)KaBH: Cy4YaCHHUH CTaH, MOPOOJEeMH Ta UUISXH BUPILICHHS:
MixHapoiHa HayKOBO-TIpakTHYHa KoH(epeHiis, 10 kBitHsa 2009 p.: Te3u mom. —
Opeca, 2009. - C. 170.

5.1uOynbceka O.1O. TlpaBoBuii peuM 3alOBIAANBHUX — PO3MOPSIKEHb
(3amoBiabHOTO BiNKa3y 1 TOKJAJCHHS) 32 3aKOHOJABCTBOM YKpainu, Pocii Ta
Opamnrii /0.10. [ubynbchka //AxTyanpHi MpoOJIEeMHU JepKaBH 1 Mpasa: 30ipHUK
HaykoBHX Tipaie. — Oneca: FOpunnana miteparypa, 2010. — Bun. 53. — C. 223-
227.

6. Llubynpceka O.1O. IpaBo 3amoBimada Ha MOKJIAACHHS IHIINX OOOB’S3KiB
/OJO. llubynbchka //HaykoBuil BICHHK Y3KTOPOJCHKOTO  HAI[lOHAJIBHOTO
yHiBepcutety — Yxropoa: Cepis IIpaso. — 2010. — Bum. 13. - Y. 1. — C. 258-260.

7. ubynbceka O.JO. IcTopryHMi acieKT IHCTUTYTY 3aI0BiAaIBHOTO BiIKa3zy /
O.10. [ubynbceka //CydacHa mnumBLITicTHKA: V  MiKHApOgHA IUBLIICTHYHA
HayKOBa KOH(EpeHIlisl CTYACHTIB Ta acmipaHtiB, 31 Oepe3ns-1 ksitasa 2010 p.:
te3u gom. — Y. 1. — Onxeca, 2010. — C. 537-539.

8. Llnbynscpka O.10. Jleratsr B JlpeBHepycckoM mpase /O.1O. Lnbynbceka
/TlpaBoBe KUTTA Cy4acHOi Ykpainum: MiKHapogHa HayKoBa KOH(EpEHIIIA
npodecopchKo-BUKIIAAANBKOTO 1 acmipaHTChkoro ckiamy, 21-22 tpaBus 2010 p.:
te3n gom. — Oneca, 2010. — C. 421-423.

9. Huoynbceka O.FO. TlpaBo BimkazoojiepKyBaya Ha 3aIlOBiJIAIGHUN BilKa3 3a
IUBITHHEM 3aK0HOAaBcTBOM Ykpainu /O.10O. IluOynbcbka //AxTyanbHi IpoOIeMu
FOPUIMYHOI HayKH: 30IpHUK Te3 MIKHApOIHOI HayKoBOI KOH(epeHIi «JleB’sTi
OCiHHI FOpUANYHI 4YuTaHHS», 12-13 mwmcromaga 2010 p.: Te3m jgom. -—
Xmenpuunpkuit, 2010. — C. 273-274.

10. IuOynscbka O.1O. 3amoBinanbHUiA Bimkas i 3aMoBigagbHE MOKIAICHHS 32
3Bogom 3akoHiB Pociiicekoi Immnepii /O.1O. Lubynscbka //I'eHe3uc mydiaiuHOro
npaBa: BiJl CTAHOBJIEHHS JI0 CY4acHOCTI : 30IpHHMK HayKOBHX Hpalb. — MUKOJIaiB:
Imion, 2010. — C. 372-373.

11. [wuOynsecbka O.JO. 3amnoBiganbHI pO3NOPSIKEHHS B PUMCBHKOMY TIpaBi
/0.JO. LuGynecrka //Pumcbke mpaBo i cywacHicTh (LllepermeBchki yYWTaHHS):
MixnapoHa HaykoBa KoH(epentis, 4 rpyxus 2010 p.: Te3u mom. — Oxneca, 2010.
- C. 57-60.
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AHOTALIS

Hubynscoka O.F0. TlpaBoBigHOCMHM, 110 BHHHKAOTh  BHACJIOK
3aMoBilaJILHUX PO3NOPSIAKeHb 32 HUBIILHUM 3aKOHOJAABCTBOM YKpaiHH. —
Pykomnuc.

Juceprtariis Ha 3700yTTS HAYKOBOTO CTYICHS KaHAWUAATA IOPHIMYHUX HAYK 32
cnemianpHicTIO 12.00.03 — nMBigbHE NPaBO 1 IUBIIBHUAN MPOIIEC; CIMEHHE MPaBo;
MDKHApPOJHE TpWBaTHe TNpaBo. — HamionameHmii yHiBepcuteT «Omechbka
OpuAMYHA akanemisy, Oneca, 2011.

Hucepraiss € KOMIUIEKCHHM JOCHDKCHHS KOHIENTYaJbHUX THTAaHb
BHU3HAUEHHS CYTHOCTI 3allOBiJabHUX PO3MOPS/KCHb SIK MIJICTaB BHHUKHEHHS
MIPABOBITHOCHH 32 IUBIJIBHAM 3aKOHOJIABCTBOM Y KpaiHH.

B po6Goti mocmimkyerbes mpouiec (GOpMYyBaHHS 1HCTUTYTY 3allOBiAalibHUX
pO3NOPSDKEHh B PHUMCHKOMY TIpaBi Ta BH3HAYalOThCS OCHOBHI TEHJCHIIT
PO3BUTKY TIPABOBOTO PETYJIIOBAaHHS 3alOBIiAbHUX PO3MOPSINKEHbL B TIpaBi
VYkpainu; PO3KPUBAETHCS CYTHICTb 3aIoBIiTATbHUX PO3TOPSIKEHD
(3amoBiIaTbHOTO BiJlKa3y, 3aMOBiJAILHOTO MOKJIAJACHHS Ta CEPBITYTY) SK MiJICTaB
BUHHUKHCHHS 3000B’S3aJbHUX TPABOBITHOCHH B CYy4aCHOMY IUBLILHOMY TIpaBi
VYkpainu; BU3HAYAETHCS XapaKTep IUX 3000B’s3aHb; (OPMYIIOIOTHCS MPOTIO3HUIIii
100 YAOCKOHAICHHS 3aKOHOAABCTBA B C(hepi MUBIITFHO-TIPABOBOIO PETYIIOBAHHS
3aIOBiTATEHUX PO3IIOPSIKCHb.

Knrwouosi cnoea: 3amoBimanbHI  PO3IOPSDKCHHS, 3alOBITaIbHUN BilKas3,
3aroBiJaJIbHE ITOKJIaICHHS, CEPBITYT, 3000B’ I3aJIbHI TIPABOBITHOCHHHU.

AHHOTANMUA

Huoéynvckan O.10. 1IpaBooTHOIIEHMSI, BO3HMKAKIIUE B pe3yJibTaTe
3aBelIATeIbHbIX PACHOPSIKEHUH MO TIPAKIAHCKOMY 3aKOHOJATENIHCTBY
Ykpaunsbl. — Pykomnucs.

Juccepranys Ha COUCKaHNE HAYYHON CTENICHH KaHAWAATa IOPUAMICCKAX HAYK
no crnenuanbHocTH 12.00.03 — rpaxkmaHckoe MpaBO U TPaKIAHCKUN IPOLECC;
ceMeWHOe TMpaBo; MEXIYHApOJHOE YacTHOe TMpaBo. — HaruoHanbHBIN
yHuUBepcuTteT «Onecckas opuaudeckas akagemusny, Onecca, 2011.

B aucceptanmonHoil paboTe HcCIeAyrOTCS TEOPETUUECKHE M MpaKTHYECKHE
npoOieMbl TNPAaBOBOTO PETYIHPOBAaHMSA MPABOOTHOIICHUM, BO3HMKAIOMIMX B
pe3ynbTaTe 3aBEIIAaTeNIbHBIX PACHOPSKEHUI 110 IPaXIaHCKOMY 3aKOHOJIATEIbCTBY
YkpauHsl.

Juccepranust CONEPAKHUT KOMIUIEKCHOE HCCIEJOBAHUE KOHLENTYaJIbHBIX
BOIPOCOB  ONpENENeHHss M  CYIIHOCTU  3aBELIATENbHBIX  PAaCIOPSLKEHUH
(3aBemiaTebHOTO OTKa3a, 3aBEIATeIbHOTO BO3JIOKEHUS, CEpBUTYTa) Kak
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OCHOBaHUI BO3HMKHOBEHHUSI 0053aTEIBCTBEHHBIX MpaBoOTHoIIeHHH. Ha stoit
OCHOBE C(OPMYJIMPOBaH M Pa3BUT PsJl aBTOPCKUX IIOJIOXKEHHH OTHOCHTEIHEHO
XapaKTEPUCTUKH TAKUX 00S3aTEIILCTB.

Ocoboe BHMMaHHE B JUCCEPTAllMH YAEIEHO Tporeccy (OpMHPOBaHUSL
WHCTUTYTa 3aBeLIaTEJIbHBIX PACHOPsDKEHUH B pUMCKOM IpaBe. OrmnpeneseHsl
OCHOBHBIC TCHICHITIH IIPABOBOTO PETYINPOBAHMUS 3aBEIIATEIBHBIX PACTIOPSDKEHUN
B [IpaBe YKpauHbl, HAYMHAA C X BEKa.

YcTaHOBIICHO, 9TO0 (dopMupoBanue HHCTUTYTa 3aBeIIATEIFHBIX
pacTopsDKEHHH, CXOKHX C  3aBEMIATeNBHBIM  OTKa30M,  3aBEIIAaTeNIEHBIM
BO3JIIOKCHHEM ¥ CEPBUTYTOM, MPOM30ILIO B pPUMCKOM TipaBe. Takwme
pacmopspKeHHsT Ha Ccioydail CMepTH TPOM3BOIWINCE B BHIE JIETaTOB H
¢unenkoMuccoB. B ykpanHCKOM IpaBe IOJOOHBIC PACHOPSHKCHUS 3aBEIIATENs
CYIIECTBOBAJIM CHAayala B BHIC <IIPOXKUTKOB» M «UacTH IO IyIIe,
npeaycMoTpeHHbIX kKak Pycckoii [IpaBmoit, Tak u JIutoBckumu cratyramu 1529 r.,
1566 r., 1588 1., a 3aTEM, BO BpeMeHa NPEeOBIBAaHUS YACTH YKPAUHCKUX 3€MeITb 10
BIacThio Poccuiickoif uMIepuy, 3aBelmIaTEeNbHBIX OTKa3oB (JIeraToB) U
3aBELIATENIbHBIX BO3JIOKEHUHN, KOTOpbIe ObLIM HpeaycMoTpeHsl CBOAOM 3aKOHOB
Poccuiickoit Hmmepun, a B beccapabckom peruone — IllecTUKHIKHUEM
Apmenonyna (tosnbko neratsl). B coBetckoit Ykpaune 'K YCCP 1922 r. u I'K
YCCP 1963 r. cHoeuuanbHO pEryldpoBajd 3aBelIaTesIbHbII OTKa3 U
3aBemjatesnibHoe  BodnoxkeHue. 'K VYkpaunsl  cpeau  3aBelIaTeNbHBIX
pacrmopspKeHUH  OTACNBHO — TPEAyCMAaTPUBAET  3aBEIIATeNbHBIA  OTKa3,
3aBeNIaTeIFHOE BO3JIOKEHIE 1 CEPBUTYT.

Ha ocHoBaHMH TEOpPETHKO-TIPAaBOBOTO AaHAIHM3a CHEHU(PUUSCKUX YepT
3aBEHIaHUsl KaK JIMYHOTO pPACIOPsDKeHHs (DM3MUYECKOrO JIUIA, NPH I[TOMOIIH
KOTOPOTO MOTYT OBITh YCTAHOBJICHBI 3aBEUIATENBHBIA OTKa3, 3aBEIIATEIHHOE
BO3JIOKEHHE U CEPBUTYT, JAHO OIPEICICHNE U PACKPHITA CYITHOCTD ITOCICTHIX B
COBPEMEHHOM TPaXIAHCKOM IIpaBe YKpauWHbl KaK OCHOBAHHH BO3HHKHOBCHUS
00513aTeTILCTBEHHBIX IPABOOTHOIICHHH.

Jana geranpHas kiaccuUKanus OOS3aTEIbCTBEHHBIX IPABOOTHOIICHHH,
BO3HMKAIOIIMX B pe3ylbTaTe 3aBELaTElIbHOIO OTKas3a, 3aBELATEIEHOTO
BO3JIOKEHMS, CEPBUTYyTa C YYETOM CIEAYIOIIMX KPHUTEpUEB: OCHOBaHMM
BO3HUKHOBEHUS; LIEJIM; KOJIMYECTBA CYOBEKTOB Ha TOW WIIM JIPYroil CTOpOHE;
XapakTepa pacHpesiesieHHs TIpaB WIM O00A3aHHOCTEH MEXJY CTOpPOHAMU;
COOTHOIIEHWEM TIpaB W O0Os3aHHOCTEH; XapakTepa IPaBOBOH CBSA3M MEXIY
y4acTHHKaMH 00s3aTesIbCTBA; XapakTepa 3HA4YCHHs O00s3aTeNbCTBA IS €ro
CTOPOH; XapakTepa IIOBEJCHUS OOs3aHHOW CTOPOHBI, XapakTepa CBSA3H
00s3aTeTILCTB ¢  JMYHOCTBI0 HMX YYACTHHUKOB; OIPEIOCICHHS COACPIKAHUS
00s13aTeTIHCTBA; ONPEICIICHIS IPEAMETA UCTIONTHEHUSL.

B  nuccepramm  Ha  OCHOBaHMM  aHaW3a  HAYYHOM  JIHTEPaTypHI,
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HOPMaTHBHO-TIPAaBOBBIX aKTOB M CyHeOHOW MPakTHKH CcHOpPMYIHPOBaHBI
KOHKpETHblE PEKOMEHJALMU TI0 COBEpPILICHCTBOBAHUIO  3aKOHOJAATENIBCTBA
VYkpauHel B cdepe TpakIaHCKO-TIPABOBOTO PEryIHPOBAHHUS 3aBeIIaTeIbHBIX
pacnopsbkeHUH (3aBELIaTeNIbHOIO OTKA3a, BO3JIOKEHUS U CEPBUTYTA) U IPAKTUKU
€ro NpUMEHEHUs.

Kniwouesvie cnoga: 3aBeniaTeNbHbIE PACIOPSDKEHUS], 3aBEIIATENBHBIN OTKa3,
3aBeIaTeIbHOE BO3JIOKEHHE, CEPBUTYT, 0043aTeIbCTBEHHBIE TIPABOOTHOIICHHS.

SUMMARY

Tsybulska O0.Yu. Legal relations arising as a result of testamentary
arrangements according to the civil legislation of Ukraine. — Manuscript.

The thesis for a degree of PhD in Law by specialty 12.00.03. - civil law and
civil process; family law; international private law. — National University «Odessa
Law Academy», Odessa, 2011.

The thesis is a comprehensive research for conceptual issues of testamentary
arrangements definition and essence as grounds when legal relations appear
according to the civil legislation of Ukraine.

The thesis researches the formation process of testamentary arrangements
institute in Roman law and determines principal tendencies of development of
testamentary arrangements legal regulation in the law of Ukraine; defines and
reveals the essence of testamentary arrangements (testamentary refusal,
testamentary burden and servitude) as grounds of binding legal relations arising in
a modern civil law of Ukraine; determines a nature of these relation; reveals
disadvantageous features of legislation in the sphere of testamentary arrangements
civil legal regulation and suggests the ways to remove them.

Key words: testamentary arrangements, testamentary refusal, testamentary
burden, servitude, binding legal relations.



