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CONCERNING THE DEFINITION OF AUXILIARY AND ADDITIONAL
OBLIGATIONS IN THE CONTENT OF OBLIGATORY RELATIONS

The Civil Code of Ukraine does not use the term «obligatory relationship». The term «obligation»
is usually used, with which the legislator seeks to cover all the rights and obligations of the parties
who have concluded a bilateral civil law contract, although this does not correspond to the definition
of the concept of obligation in the first part of Article 509 of the Civil Code of Ukraine [1]. In this
legislative provision, an obligation is defined as a legal relationship in which the debtor is obliged to
perform a certain «action» in favor of the creditor...or to refrain from an «action» (in the singular),
and the creditor has the right to demand from the debtor the fulfillment of his «obligation» (also
in the singular). This is a simple, elementary legal relationship, because its content includes one
obligation and one corresponding right of claim. This obligation is one-sided in the sense that it
imposes obligations on one party and confers rights on the other party.

For such an obligation as the core of any obligation relationship, it would be better to use the term
«simple basic obligation». At the same time, the word «main» already becomes a reason to search for
non-main (auxiliary and additional) obligations. And the word «simple» will indicate the elementary
nature of the obligation as a connection of one obligation with one right of claim.

The content of the basic simple obligation includes quantitative, qualitative indicators and other
characteristics of the action that the debtor is obliged to perform (for example, the seller is obliged
to deliver the goods in the assortment, quantity, completeness provided for in the contract, within
the period established by the contract or by law, in a certain place, etc.). At the same time, auxiliary
obligations go beyond both the main simple obligation and the main complex obligation. They serve
to implement the main simple obligation and are related to it. Ancillary obligations are diverse and
numerous. Their research could provide constructive results that could be used in the practice of law-
making and law enforcement.

If, for example, the contractor did not ensure the preservation of the property provided to him
by the customer in accordance with Art. 841 of the Civil Code of Ukraine) and the customer was
forced to provide other similar property, then the violation of the main obligation may not occur,
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and the contractor will be responsible for the violation of not the main obligation, but the auxiliary
obligation.

Isolation of auxiliary obligations is also important for structuring the content of obligation
relations. It is about the fact that this is a large group of specific obligations, a genus that includes such
types as property, organizational, including informational obligations, obligations that are covered
by the norms of the same institution that applies and the main obligation, and auxiliary obligations,
which are subject to the norms of another institute of obligation law, etc.

Further, additional obligations are distinguished in the content of the obligation relations. In
our opinion, these are such obligations that arise on the basis of transactions or parts of transactions
concluded under a suspensive condition, or on the basis of such legal facts, which are provided for
by acts of civil legislation and regarding which, at the time of the conclusion of the contracts, it
was unknown whether they would occur or not. Additional obligations are divided into two types.
The first includes those that were called accessory in Roman civil law. Accessory obligations are
heterogeneous in nature. Some of them are really accessory because they cannot exist without the
main obligations. The termination of the main obligation necessarily entails the termination of such
accessory obligations. These include surety obligations, guarantees (no matter how much they talk
about the independence of the guarantee from the main obligation).

Obligations to pay a penalty, return the amount of the deposit and pay an amount equal to the
amount of the deposit (Article 571 of the Civil Code of Ukraine), if they have arisen, cannot be
terminated in connection with the termination of the main obligation. Yes, if the contractor is late
in performing the work stipulated in the contract, there is an obligation to pay a penalty. Later, the
contractor finished the work, the principal obligation ceased. But at the same time, the additional
obligation is not terminated, unless otherwise provided by the contract or law. In this case, the penalty
must be paid. Therefore, the accessory nature of the obligation to pay a penalty, return the amount of
the deposit and pay the amount in the amount of the deposit or its value is very relative.

Since security obligations are recognized as accessory in science, obligations regarding
compensation for damages and payment of sums of money, obligations related to the detected non-
compliance of the quality of goods or works with the established requirements cannot be recognized
as such. However, such obligations arise on the basis of legal facts, regarding which it was not known
at the time of the conclusion of the contract whether they would occur or not. This equates such
obligations with accessory obligations.Therefore, together with accessory ones, they form a kind of
additional obligations. The additional obligations referred to here have not received a special name.
They could be designated as additional obligations related to the implementation of civil liability,
bearing in mind that the understanding of compensation for damages as liability is generally
recognized in science, legislation and judicial practice, the payment of sums of money provided for in
the second part of Art. 625 of the Civil Code of Ukraine is recognized as responsibility in the title of
this article, and the consequences of work deficiencies are named as responsibility in Art. 858 of the
Civil Code of Ukraine.
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