HEaJIeKBaTHOI OIIHKU TOTO, IO BiIOYBAETHCS, XBOPUMH, SIKi 3HAXOISTH-
csl y BKpail B&YKKOMY CTaHi.

BpaxoByroun Buille nepepaxoBati paKTOPH, Mi>KHAPOTHY MPAKTH-
Ky, @ TAaKOX Te, III0 Ha CY4aCHOMY €Talli PO3BUTOK MEIUIIHU JT03BOJISIE
AKTHBHO OOPOTHCH 3 MATOJOTTYHUMU CTaHAMH, JTIKYBAHHS SIKUX I HE
TaK JaBHO OyJIO JOCUTH MPOOICMAaTHYHNM, s BBAKAIO, [0 HEOOX1THO
3aKpIlTUTH B MDKHAPOTHOMY IpaBi HOPMH, 5IKi O peryIioBaad MUTaHHS
eBTaHa3il. Y 1aHOMY BUIIAJKY IIiJl pEryIIOBaHHIM IIpaBa Ha CBTAHA3II0
s PO3YMIIO 3aKpITUICHHS B MDKHAPOIHO-TIPABOBUX aKTax 3a00pOHU
«BOHMBCTBA HA MIPOXAHHS XBOPOTO», aJIe¢ TAKOXK Mepea0adeHHs MePeTiKy
YMOB Ta OCOOJIMBOCTEH MPOBEICHHS €BTaHA3il B OKPEMHUX BHHATKOBHX
BHITA/IKaX.
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PROTECTION OF THE RIGHT TO LIFE THROUGH
THE PRACTICE OF THE EUROPEAN COURT OF
HUMAN RIGHTS (IN UKRAINIAN PERCEPTIONS)

The right to life in its trivial meaning is the most important right
which every person has. It is considered to be the logical prerequisite
to all other rights. Taking into account significant violations of human
life during world wars of the 20" century, it is natural for postwar
conventions to start with the problem of the right to life which main
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principle is laid in the protection of individual from any kind of
voluntary deprivation of life.

During the second half of the 20™ century international community
signed a lot of conventions, covenants and protocols dealing with the
right to life, such as Universal Declaration of Human Rights, Convention
on the rights of the Child etc. Thus, the Article 6 of the International
Covenant on Civil and Political Rights adopted on the 16" of December,
1966 states that:

«...Every human being has the inherent right to life. This right
shall be protected by law. No one shall be arbitrarily deprived of his
life...»

Meanwhile the Article 2 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms comes out
with the idea that:

«...Everyone’s right to life shall be protected by law. No one shall
be deprived of his life intentionally save in the execution of a sentence
of a court following his conviction of a crime for which this penalty is
provided by law...»

Constitution of Ukraine in its Article 3 and Article 27 stipulates
that right to life alongside with other basic rights recognized as
supreme social value and no one shall be arbitrarily deprived of his life.
According to the supreme law of Ukraine and its principles, the state
acts as a warrant of everyone’s basic rights and freedoms.

The guarantees enshrined in the European Convention for the
Protection of Human Rights and Fundamental Freedoms are a minimum
standard. While signatory parties must not afford a level of human
rights protection lower than that required by the Convention, they are
free to exceed it. It means that the government shall protect and avoid
deprivation of the right to life, freedoms, liberties and other fundamental
values if other is not provided by the law. Illegal, unlawful and voluntary
violation of basic human rights should be recognized as the subject for
litigation in the European Court on Human Rights (ECHR).

The European Convention for the Protection of Human Rights and
Fundamental Freedoms obliges member states to secure certain rights,
but it is silent as to how precisely they have to meet this obligation.
States have a margin of appreciation when ensuring the rights enshrined
in the Convention.

The practice of ECHR proves that there are three types of
obligations that should be followed by each contracting state:
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1. An obligation to create and maintain effective system of courts
and litigation. This means that states can be obliged to act and to take
active steps to ensure an effective enjoyment of the rights protected by
the Convention. (Positive obligation);

2. An obligation to restrain from the violation of human rights
and compliance with non-violent treatments (Negative obligation);

3. An obligation of the contracting states to organize their
institutions in a fashion that ensures that rights guaranteed by the
Convention become effective and to maintain effective procedure of
pre-trial investigations. (Procedural obligation).

Moreover, provisions of international agreements shall have
imperativeness and priority before national legislation. Thus, article
27 of the Vienna Convention on the Law of Treaties stipulates that a
party may not invoke the provisions of its internal law as justification
for its failure to perform a treaty.

Ukraine as a member of international and democratic society is
obliged to follow all of its obligations in accordance with international
law and principles. But the practice of the ECHR reveals numerous
violations of the positive and procedural obligations, analysis of the
cases led to the conclusion over the major problem, when the state
fails to comply effectively with procedural limb of the Article 2 of the
Convention.

The case Gongadze v. Ukraine, is one of the most discussed
and flagrant example of failure of the state to comply with its duty to
protect the life of an individual and to organize effective investigation.
The applicant, Myroslava Gongadze, Ukrainian national, complained
that the State authorities failed to protect the life of her husband and to
investigate his disappearance and death. The Court therefore concluded
that there had been a violation of Article 2 concerning the failure of
positive obligation to protect Mr. Gongadze from a known risk to his
life and to conduct an effective investigation into the case.

The case Mosendz v. Ukraine was raised regarding the applicant’s
only son, Mr. Denys Mosendz, who was performing mandatory military
service with the Ukrainian Internal Troops and was found dead after
desertion from the army. The corpse had gunshot wounds to his head
and the conclusion was reached that the victim had committed suicide,
but later the expert concluded that at least two shots had been fired in a
single round. Also the corpse had wounds that had been inflicted when
the victim was still alive. The state authorities carried out inappropriate

230



investigation and the Court further reiterates in this connection that, in
all cases where it is unable to establish the exact circumstances of a
case for reasons objectively attributable to the State authorities, it is for
the respondent Government to explain, in a satisfactory and convincing
manner, the sequence of events and to exhibit solid evidence that can
refute the applicant’s allegations.

The case Khaylo vs. Ukraine gives arise to the issue of inappropriate
investigation, prejudice and confrontation of investigations results.
Activities related to investigation process often resulted in establishment
of different and confronting facts, and that may have caused wrong
interpretation of the case in the court and subsequently the breach of the
Article 2 (procedural limb).

In the case Shevchenko vs. Ukraine, the Court ruled that the state
must provide effective investigation even of the case which looks
like suicide, investigation cannot be successful unless all facts and
testimonies are examined, officials have to be independent from those
who may have relation to the case.

Large quantity of cases concerning Article 2 of the Convention
filed against Ukraine gives a reason to believe that the State does not
have an effective implementation system, state bodies of Ukraine are
likely to breach both procedural and substantive aspect and do not really
consider the practice of ECHR. Decisions of this institution should serve
as a legal and practical ground to the state bodies in securing human
rights. Social, political and economic crisis significantly decrease the
quality of the state control over basic human values and rights, and
that is why despite on this background, recognition of the practice of
ECHR and its effective implementation in national jurisdiction and law
enforcement shall be one of the main goals of current activity of the
state of Ukraine.

Right to life may be protected properly only if it is understood the
same way as in the international practice. Different approaches to the
understanding of the Article 2 by the state and international community
may cause its repudiation and depreciation.

Moreover, in order to provide greater security of human rights,
straighten positions of international legislation, herein the Convention
for the Protection of Human Rights and Fundamental Freedoms,
its authority should be raised and the general approach to exercising
international agreements should be challenged. Currently, international
agreements, ratified by the Parliament of Ukraine, are considered to be
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part of Ukrainian legislation. But there is no link stipulating priority
of international law before national legislation. Constitutional Court of
Ukraine should pass its interpretation of the Article 9 of the Constitution
of Ukraine and of the Law of Ukraine «On International Agreements of
Ukraine» from 29.06.2004. Interpretation should have provision that
could ensure prevalence of international standards and rights of human
beings before laws passed by the national legislator. This would be an
effective mechanism to raise authority of the Convention and other
international legal acts, development of democracy, fair investigation
and litigation in national courts of Ukraine.

Kpywunckas A. C.,
cmyodenmxa,
Hayuonanvrviti ynusepcumem «QOdecckasi 0puduueckas akademus»

CMEPTHA KA3Hb: ITPOB/IEMbBI 1 X PEHTEHU A

AKTyaJIbHOCTb 3aTPOHYTOM TEMbI UCCIEIOBAHUS HAaXOOUT CBOE
MPOSIBJICHUE B aHAJIM3€¢ OCHOBHOI'O IMpaBa YeJIOBEKA M IpakKJaHWHA —
IpaBe Ha JKU3Hb, PACCMATPUBAEMOM B KOHTEKCTE WM HEPa3pPBHIBHOM
CBSI3M C JPYTMIMU IpaBaMy M CBOOOJAMHU YEIOBEKa U TPaKAaHUHA, a
TaK¥XKE C O6H_[el'[pl/13HaHHI:IMI/I NpUHIUIIAaMHA U HOpMaMHU MCEXKAYyHapOod-
HOTO TpaBa, MPABHJIAMH U MOJOKESHHSIMHU MEKIYHAPOIHBIX JOTOBOPOB.
(Ucrounwmk: IllabanoB, Apuk ['ypmrymoBud. Ilonmurudeckast OreHKa
MEXIyHApOIHO-IIPABOBOTO PErYAMPOBAHMS CMEPTHON Ka3HH). [Ipobie-
Ma CMEPTHOM Ka3HH SIBJISIETCS CIIOXKHOM M MHOTOrpaHHo#. OHa 3aTpari-
BAaeT MOJUTUKO-TIPABOBBIE, COIIHATBHO-DKOHOMUYECKUE, HPABCTBECHHO-
PETUTHO3HBIC, KYJIBTYPHO-TICHXOIOTHYESCKIE U APyTrue cqepsl Hamen
xu3HenestenbHoctd (Mcrounuk: http://deathpenalty.narod.ru/nauka/
malko.htm).

CMepTHasT Ka3Hb KaK YrOJOBHOE HaKa3aHWE BBHICTYIACT B Kade-
CTBE MPABOBOTO OTPAHUYCHUS, IOPHUINIECKOTO CPENICTBA, CIEPIKIBAIO-
IEro NpeCTyMmHUKOB, YTO BBITCKACT U3 €€ MPUPOALI, U ABIACTCA 061)6[(-
TUBHBIM CBOWCTBOM, HECMOTPSI HU Ha Kakue CyObEKTHBHBIC OIICHKU U
obmectBenHoe MHeHUE McTounuk: http://deathpenalty.narod.ru/nauka/
malko.htm). CyimecTByeT MHOTO BBICKa3bIBAHUH YYEHBIX-FOPHUCTOB:
OITHH «3AIUIIAI0T» CMEPTHYIO Ka3Hb, APYrue — Ha000poT. [IpoTuBHH-
KH CMEPTHOH Ka3HH YKA3bIBAIOT HA TO, YTO CYICOHBIC OIMOKY HEMHHY-
€MO MIPUBOJIAT K Ka3HSIM HEBHHOBHBIX. TakKe MPUBOIUTCS CTATUCTHKA,
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