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I'noswk I.B.,

3aBiJlyBau Kadeapu KpUMIHAIIBHOTO MIPOIIECY
HamionaiasHOTrO YHIBEpCUTETY

«OnechbKa IopUIMYHa aKaIeMis,

TOKTOP OPUIWYHUX HAYK, TOLIEHT

TPUMAHHA I BAPTOIO Y CYOBOMY ITPOBA/I’KEHHI
B CYAI I IHCTAHIII Y KOHTEKCTI PIIIEHHA
«ITHATOB ITPOTU YKPATHN»

HesBaxatouu Ha te, mo KIIK Ykpainu nepenbauae cynoBuii Ta 3mara-
JHHUW TOPSIAOK BUPIIIEHHS MUTaHHS Mpo OOpaHHS 3amo01KHOrO 3aX01y Y
BUTJISAJII TPMMAHHS 1111 BapTOI Yy CYJIOBOMY MpoBapkeHH1 B cyai | iHCTaHI],
JesIK1 aCleKTH 3aCTOCYBaHHS MOro HOPM MOXYTh OyTH MIAAaH! KPUTHII Ta
MarTh OYTH BJIOCKOHAJIEHI Y acIeKTi BiAMOBIAHOCTI ¢T. 5 KoHBeHIIii po 3a-
XHCT TIpaB JIOJIMHU 1 OCHOBOIIOJIOKHMX cB0OOJ Ta mpaktuii €CIII. Bigmi-
TAMO, 110 JAJICKO HE 3aBXKJIHW yCyHEeHHs KoHcTaToBaHux CCILI mopymeHHs
VYkpainoto ct. 5 KoHBeHIli BHMararoTh BHECEHHS 3MiH Ta JOMOBHEHb JI0
KIIK Vkpainu (sx 1e mepeadadeHo, HapuKIaa, y pillieHH] y cipasl m. 35
pimeHHi y cripaBi "YaneB nipotu Ykpainu" (3asBa Ne 46193/13)): y psiai Bu-
MajKiB JOCTaTHHO 3MIH CYJOBOI MPAKTUKHU Ta OLIBII YITKOT'O 3aCTOCYBaHHS
YUHHOT'O 3aKOHO/IaBCTBA.

VY cnpagi "IrnaroB npotu Ykpainu" (3asiBa Ne 40583/15) [1] OyJio koHc-
TAaTOBAHO TakKl aCleKTH NopyuieHHs cT. 5 KoHBeHIii.

1. 1 xoBTHs 2013 poky palloHHUIA CyJ] TPOBIB MiATOTOBYE CYJOBE 3aci-
JaHHS y Iif CIpaBl 1 TPOJIOBXKUB CTPOK TPUMAHHA 3asBHHKA Ta V. Tij Bap-
toro 710 29 muctonana 2013 p. Cyn 3a3HauuB, HE BAAIOYWCH Yy ACTall 1 HE
BKa3yHO4H, KOTO 13 T1JI03PIOBAHUX 11€ CTOCYETHCS, 110 "1HIII 3am001kKHI 3aX0-
1 He 3a0e3MeuaTh HAJIEKHOI MOBEAIHKM OOBUHYBau€HOr0" B XO/1 CYJIOBOTO
posrsiay. Cyn 3a3Havae, 110, HE3BaKAKOYM HA TE, 10 KPUMIHAJIbHA CIIpaBa
OyJla Ha HOBIM MpoIlleCyalIbHIN CTaii, 13 JBOMa OOBUHYBAaYE€HUMH, HalllOHA-
JBLHUM CyJl HE HaBIB HISIKUX M1JICTaB JJIs CBOTO PIIIIEHHS 1 HE BKa3aB MPO KOTO
13 T03pIOBaHUX WeThes y piieHH1. [le 3anummio 3asBHUKA B CTaHI HEBU-
3HAQYEHOCTI IIOAO0 MIJACTaB MOro 3aTpUMaHHS MICIsA Ii€l gaTu. Y 3B'SI3KY 3
M, CyJ1 TOBTOPUB, 1110 BIJICYTHICTh OYIb-IKUX MiACTaB, HAAAaHUX CYJOBUMU
OopraHaMu y CBOIX PIIIEHHSX, K1 TO3BOJISIOTH 3aTPUMaHHs MPOTATOM TPUBA-
JIOTO MEPIoJly Yacy € HECYMICHUM 3 MPUHITUIIOM 3aXUCTY BiJl CBABLLIS, 3aKpi-
rieHoro y maparpadi 1 crarrti 5. 3a nux obctaBun CyJ1 BBaXae, 110 pillieHHS
parionHoro cyay Bia 1 sxoBTHs 2013 poky He HajaBaio 3asiBHUKOBI aJICKBaT-
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HOTO 3aXMUCTY BiJI CBaBULIA, SIKUH € CYTTEBUM €JIEMEHTOM 3aKOHHOCTI TpH-
MaHHS 11 BapTOoro 3a 3MicToM naparpady 1 crarri 5 KonBeHilii, BIIMOBIAHO,
MaJjio miciie nopyuieHHs naparpady 1 crarri 5 KonseHiii.

Pa3zoM 3 TiM, ciig BigMiTHTH, 1m0 Xo4a cT. 315 KIIK He MicTUTh BEMOT
11010 3MICTY YXBaJIM Cy1y Y YaCTHHI 3am001>KHOTO 3aX0/1y, Y CHJIy BiJCHIaH-
HS 710 TI0J0KeHb Po3nity 2 moBuHHI OyTH BHKOHaHI BuMoru cT. 199 KIIK
I10JI0 YXBaJIM MPO 3aCTOCYBAHHSI 3aMl001KHUX 3aXO0/iB (BpaxoByO4H (Gopma-
JbHY BIJICYTHICTh MOKJIMBOCTI MPOJOBKUTH CTPOK JIii 3a11001KHOTO 3aX0/1y),
y TOMY YHCJIi HaBEIEHO OOCTaBUHU, Kl CBIAYATh MPO ICHYBAHHS PU3HKIB,
nependavyenux crarrero 177 KIIK; oOcraBuHu, skl CBiIUaTh MPO HEJAOCTAT-
HICTb 3aCTOCYBAHHS OUTBIII M’ SKUX 3aMO01KHUX 3aX0/11B JJIs 3a1100iraHHs pu-
3ukam, nepeadadenum crarrero 177 KIIK; mocunanHs Ha goKasu, K1 o0rpy-
HTOBYIOTH 111 00cTaBUHU. TakuM 4MHOM, JUJIsl JOTpUMaHHs BUMoOr KoHBeHIII1
y TaKMX CUTYAIlisIX He0OXiaHa 3MiHA CYJI0BO1 TPAKTHKH.

2. Kpim Toro, Cyn 3a3HauuB, IO TPUMaHHS 3asgBHUKA 1] BAPTOIO TPH-
BaJI0 Maixke ik 1 BiciM MicAliB. Ceplo3HICTh 3BUHYBaY€Hb, BUCYHYTUX IIPO-
TH HBOTO 1 PU3UK HOTO BTEY1 OYyJIM 3rajilaHi B IEPBICHOMY PIIIEHHI PO 3aCTO-
CYyBaHHS JI0O HbOT'O 3aM001KHOTO 3aX0Jly Y BU1 TpUMaHHs Mmija BapToro. L1 x
apryMEeHTH, a TaKOXX PHU3WK WOTro BIUIMBY Ha X1J PO3CIITyBaHHS, KU OyB
JoaHui He3abapoM (IuB. MyHKTH § 1 13), 3aMUIIUINCS HE3MIHHUMHU aX 0
BUHECEHHS BUPOKY, 3a BUHATKOM pitieHHs Bija 1 sxoBTHs 2013, sike HE MICTH-
JI0 B3araji HisIKUX MijcTaB. TakuM YUHOM, CyJAH BUKOPHUCTOBYBAIHU Ti K MiJI-
CTaBU I TPOJOBKEHHS TEPMiHY TPUMAaHHS 3asBHUKA i BapToro. Ilpore,
BIJIOBIJIHO 110 maparpady 3 crarti 5, oOrpyHTYBaHHS OYJb-SIKOTO TEPMIHY
TPUMAHHS, HE3AJIE)KHO BiJI TOr0, HACKIJIBKU KOPOTKUM II€l TEpMIH €, TOBUH-
HO OyTH TEpPEeKOHJIMBO MPOJAEMOHCTPOBaHE Biano0. Kpim Toro, 3 mimHOM
qyacy JUisi TPUBAJIOTO TPUMaHHS 3asBHUKA IIiJl BAPTOIO MOTPIOHE IOJATKOBE
OoOTpyHTYBaHHS, ajie CyAM HE HaJaIM KOJIHUX JOJATKOBUX apryMeHTiB. Kpim
TOTO, Ha JKOJTHOMY 3 €TalliB HaIllOHAJbHI CYJU HE PO3TJSHYTU OYyIb-sK1 1HIII
IPEBEHTUBHI 3aX0/I1 B SIKOCTI albTEPHATUBU TPUMAaHHS IiJl BapTol0. Biamo-
Bi1HO, Cy1 MPUMIIIOB 10 BUCHOBKY, 1110 MaJIO MicCIle TOpyIleHHs naparpady 3
crarti 5 KonBeHinii.

HarionanbHe 3akoHOMaBCTBO, 30kpeMa, c¢T. 331 KIIK mepenbauae, 1o
MiJ] Yac CyJOBOTO PO3TJISAY CyH 3a KJIOMOTAHHSIM CTOPOHH OOBUHYBA4YEHHS
a00 3aXUCTy Ma€ MPaBO CBOEID YXBAJIOK 3MIHUTH, CKacyBaTh abo oOpartu 3a-
MOoOKHUN 3axiJl 1010 00OBHMHYBaueHOro. HezanexHo BiJ HasBHOCTI KJIOIO-
TaHb CyJl 3000B’A3aHUN PO3TJISHYTH MUTAaHHS JOLUIBHOCTI MPOJOBKEHHS
TPUMaHHSA OOBHHYBAY€HOIO IiJi BapTOIO /10 CIUIUBY JBOMICSYHOI'O CTPOKY 3
JTHST HaJIXODKEHHS 10 CyAy OOBHHYBAJIBHOTO aKTa, KJIOMOTaHHS MPO 3aCTOCY-
BaHHSI PUMYCOBHUX 3aXO/[IB MEIUYHOTO 200 BUXOBHOTO XapaKTePy UM 3 JTHS
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3aCTOCYBAHHSI CYJIOM JI0 OOBHMHYBAY€HOI'0 3amOO01KHOTO 3aXOAy y BUTJISI
TPUMAHHS IT1J] BapTOI0. 3a HACIIKAMU PO3TJISTy TUTAHHS CYJl CBOEKO BMOTH-
BOBAHOIO YXBaJIOI0 CKACOBYE, 3MIHIOE 3aMOOKHUMN 3aXi/l Yy BUTJISII TPUMAHHS
1] BapTOI0 a00 MPOJIOBXKYE HOTO 110 Ha CTPOK, 110 HE MOXKE MEePEBUIILYBaTU
JIBOX MicCsIIiB. BpaxoByroun BUMOTY PO BMOTHBOBAHICTh YXBajd, BOHA IIO-
BUHHA BIJNOBIAaTH BUMoraM, rnependadenum ct. 196 KIIK y nmoeananHi 13
ct. 194 KIIK, a mom0 3ano0i>kHOTO 3aX0/Ay Y BUTJIS/I TPUMaHHS 1]l BApTOIO
— BUKJIaJl 0OCTaBUH, K1 CBITYaTh MPO T€, 10 3asiBJICHUN PU3UK HE 3MECHIITNB-
cst a00 3’SIBUWJINCSI HOB1 PU3UKH, SIKI BUIIPABJAOBYIOTh TPUMaHHS 0cOOM i Ba-
proro (4. 3 ct. 199 KIIK). Tooto KIIK y 1iif yacTuHi y BIJIIOBiIa€ BUMOTam
KounBentii ta mpaktuku €CIIJI. Takum uyuHOM, 171 JOTPUMAaHHS BHMOT
KoHBeHI1ii y TakuX CUTYyaIlisix HeoOXiqHa 3MiHa CYI0OBOT IIPAKTUKH.

3. Takox Cyn Harazgas, mo naparpad 4 crarri 5 KonBeniii nepeadoayae,
10 "3aKOHHICTh 3aTpUMaHHS BHUPINIYEThCS Oe3 3BOJIiKaHHS". € JBa acEKTH
1[1€1 BUMOTH: TO-TIEPIII€, MOXKJIUBICTh CYJOBOTO PO3IJISAy MOBUHHA OyTH Ha-
JaHa He3abapoM TMICHs Toro, Ik 0coda OyJia 3aTpuMana, 1, Ipu HEOOX1THOCTI,
yepe3 po3yMHI MPOMIKKH 4acy micis 1poro. Ilo-gpyre, cynoBuil po3risij
MOBUHEH MPOBOJAUTHUCA 3 HAJIEKHOIO PETENbHICTIO (quB. Xy/100iH nipotu Po-
cii, Ne 59696/00, § 115, ECHR 2006-XII (Butsru). Cyza 3a3Ha4yuB, IO KJIO-
MOTaHHS 3asgBHUKA MpO 3BUIbHEHHs BiA 27 rpyaus 2013 poky i 15 cepmus
2014 poku He OyJu PO3TISTHYTI CyJI0M ax 110 24 ciuns Ta 4 BepecHs 2014 po-
KY, BIATIOBIZTHO, 110 HE BIJINMOBIa€ BUMOTaM pO3TJIsLy O0e3 3BojtikanHsa. OTXe,
MaJjio Micile nopyueHHs naparpady 4 crarri 5 KonpeHiii.

Pazom 3 TuMm, KIIK MicTUTh MONOXKEHHS, MO CHIIYUN Cyaas, Cyad 30-
OOB’si3aHUM PO3TISHYTH KJIOMIOTAHHS IM1103PIOBAHOTO, OOBUHYBAY€HOIO TPO-
TATOM TPHOX JHIB 3 JHS HOro ojJep)KaHHS 3TiAHO 3 IpaBUIaMHM, Iependade-
HUMU JJIA PO3TIISALY KIOMOTaHHS MPO 3aCTOCYBaHHS 3aMo01KHOTO 3axody (4.
4 ct. 21 KIIK), a Tako> MOJIOKEHHS, 110 KpUMiHAJIbHE MPOBAHKEHHS 11010
ocoOu, sika TPUMAETHCS M1 BAPTOO Ma€e OyTH 3/IIMCHEHO HEBIJIKIAIHO 1 PO3-
ISIHYTO B ¢yl nepmoveproBo. Tooto KIIK y miif yactuni y BIANOBIAA€E BU-
moram Konsenuii ta mpaktuku €CIII. Takum 4uHOM, ISl TOTPUMaHHS BU-
Mor KoHBeHIIIi y TaKuX CUTyallisIX He0OX1/IHa 3MIHA CYJIOBOI MPAKTUKHU.
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