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KOCBEHHBIN VICK B TPAJKAAHCKOM
ITPOLIECCE (ITOHATUE, OBLUIVE ITPVI3HAKMN)

Hck aBasieTcst C10KHOH I0pUIMYECKON KaTeropuel Kak B Hay4HOM,
TaK ¥ B pUKJAafHOM acrnekre. C LeJblo MosydeHus: 0oJee MOJHON HH-
(hopmauuu 00 ucKe pazpaboTaH ps KaacCU(pUKALMU, MO3BOJISIOLIUX
OTIpe/IeIUTh 0COOEHHOCTH OT/AENBHBIX BUAOB B HCKE.

TpaguuuoHHOH A/1s1 TPAXKAAHCKOTO TPOIeCCYanbHOro TpaBa ABJs-
eTcd KJaaccuukauus UCKOB, B OCHOBAaHUM KOTOPOH IOJIOXKEeHa Mpo-
LeccyanbHas Uesab ucka (Bacbkosekuit E.B., Typseru M.A., MamHuu-
xuit 10.B., ®ypca C.S., llredhan M.V. u ap.). [To 3ToMy KpuTepHio
BbIAEJSIIOT TPU I'PYIIIbl UCKOM: HCKH O NMPUCYKIEHUH; UCKU O NpHU3Ha-
HUH; peobpas3oBaTesbHble UCKH.

B 3aBucuMOCTH OT XapaKTepUCTUKH CIIOPHOTO MaTepHa/IbHOTO Mpa-
BOOTHOLIEHHUS, 110 OTPAC/SAM ¥ HHCTUTYTaM TPakKIaHCKOT0, TPYILOBOTO,
U IPYTUX OTpacJ/el mpaBa BbIIEASIOTCS WCKW BO3HHKAIOIINE U3 TPaxK-
NAHCKUX, TPYIOBBIX, CEMEHHBIX, 3eMeJbHBIX U HHBIX TIPaBOOTHOLLEHHH.

CoBpeMeHHBIH MTPoLlece roCyIapCTBEHHOIO CTPOUTENLCTBA B Y Kpa-
UHe 00yCJIOBJIUBAET OOJBLIOH MHTEPeC K [IHUPOKOMY KPYTy NpobJeM,
CBSI3aHHBIX C lleJleHaNpaBJeHHOH NesTeJbHOCTbIO KOMIETEHTHBIX
rocy1apCTBeHHBIX OPraHOB, OCYILUECTBJSIOLINX 3ALIUTy MPaB U HH-
TepecoB (PU3UUYECKUX, IOPUAMUYECKUX JIUL, HHTEPEecoB rocyaapcTBa.
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[leHTpa/sbHOE MECTO 3aHMMAIOT OpraHbl CyneOHOH BJACTH, MOCKOJb-
Ky M0JI0XKeHHe cyaa, ero (PyHKLMH, yeTKas npoueccyasibHas (opma
JesITebHOCTH CO3[a0T MpeHMyLIecTBa B 00€CNeYeHUH MPaBUIBHOTO
NpUMeHeHHUs NpaBa U 3aKOHHOCTH.

PasBuTre rpakmaHckoro o00poTa, cymeOHOH 3allUThl Pa3JUUHBIX
M0 TIPHPOJie HHTEPECOB BLI3BAJIO K »KH3HU HOBBIE KJacCU(PUKALMHU HC-
KOB.

OpnuH U3 MpU3HAKOB MOCJETHUX JIET — MOsIBJIeHNe B cyneOHOH Mpak-
THKE HOBBIX KaTeropuil neJ, NpeaMeToM KOTOPbIX CTajd TpeOoBaHHUS
0 3allyTe NpaB MHOTOYUCJEHHBIX TPYII JHLL.

910 00yCI0BUI0 HEOOXOMAUMOCTb PA3BUTHS HOBBIX HCKOBBIX (DOPM
3allUTHl IPaB U HHTEPeCcOB, HEM3BEeCTHBIX WM HETHIIHUUYHBIX /15 YKpa-
UHCKOIO MPOLECCYaJbHOr0 3aKOHOAATENbCTBA B YACTHOCTH, KOCBEHHBIX
ucKoB [1].

KocBeHHBIE HCKM 3aHHMaOT 0co60€ MECTO B CHCTEMe HCKOBOH
3allMThl MpaB. ['1aBHbIA KpUTEPUH NaHHOH KJIacCU(pHUKaALUK — YeM Tpa-
Ba M HHTepeCHl 3allHUILAI0TCs, T.€. BOIIPOC O BHIrOAONpHOOpeTaTese no
COOTBETCTBYIOLIEMY HCKY.

[Io KOCBEHHOMY HCKYy B CJy4ae ero ynOBJETBOPEHHUS MPSMBIM
BBIFOJONpHOOpeTaTeNIEM SIBASIETCS aKLUHOHEPHOe OOLIeCTBO, B MOJb3Y
KOTOPOTO B3bICKHBAETCS MPUCYXKAEHHOEe. Briroga caMmux akuoHe pHBIX
OOLLECTB SIB/ISIETCS KOCBEHHOH, MOCKOJBKY B CBOIO M10JIb3y OHH JUYHO
He T0JIy4aloT.

McTokn KoCBEHHBIX ( MPOU3BOJACTBEHHBIX) HCKOB JieXKaT B aHIJIO-
CaKCOHCKOU TeOopHUH, BbIpAOOTAHHOU MPaKTUKOU NMpPUMEHEeHUs Tpac-
TOBOTO 3aKOHOJATEJbCTBA, T.€. JOBEPUTEJNBHOrO yNpaBJeHUS Uy KUM
UMYILECTBOM.

JlaHHBIH BUA HCKa OTpakaeT BO3MOXKHOCTb IPHUHYXKIEHHUS CO
CTOPOHBI 00111eCTBa WJH TPYMIbl €ro aKLUUOHEPOB K ONpeneséHHOMY
BapHaHTy TOBEIEHHWS OpTraHa WJW JHLA, KOTOPOE B COOTBETCTBUH C
YUpPEAUTENbHBIMH NTOKYMEHTaMH 0PUAMYECKOro Jula Jub0o 3aKOHOM
BBICTYMAIOT OT UMEHH I0OPUIUYECKOTO JIMlla, pa3peliasi TeM caMbIM KOH-
(JIMKT MexKIy BJajie/bllaMi 00LIeCTBa U €ro PYKOBOIUTENSMH [2].

B YkpauHne BO3MOXKHOCTb NpeAbsBJAEHUS KOCBEHHOIO MCKa pacc-
matpusaetcst B ctatbe 92 I'K. CorsiacHo yacTu TpeTteil 1aHHOU HOPMBI
OpraH HJH JIHLO, KOTOPOE B COOTBETCTBHU C yYPeNUTENbHBIMH [0-
KYMEHTaMH OPUIMYECKOro JHLA JTUOO0 3aKOHOM BBICTYyNAaeT OT MMEHH
nocJjeaHero, o0s93aHo AEUCTBOBATh B MHTepecax IOPUAUUECKOro JnLa
JOOPOCOBECTHO U He MPEBBIILATh CBOUX MOJHOMOUHUH.

CorsiacHo uactu uetBepTol ctaThut 92 'K uneHsl oprana opugudec-
KOTO JIMlla U ApYyTHe JHulla, KOTOPble B COOTBETCTBUU C 3aKOHOM JIHOO

596



yIpeAUTEbHbIMU LOKYMEHTAMH BBICTYNAIOT OT UMEHH IOPUIMYECKOTO
JIMLA Hapyllalolide CBOM 005I3aHHOCTH O NMPENCTaBUTENbCTBE, HECYT
COJIMIAPHYIO OTBETCTBEHHOCTb 32 YOBITKH, IPUUHHEHHbIE UMH IOPHUIH-
YeCKOMY JIMLLY.

O61me prU3HAKH KOCBEHHOTO HCKa, comepskamuecs B ctatbe 92 T'K,
3aKJI0UAIOTCA B cJeayioleM. Bo-nepBbix, onpenensieTcss CyObeKTHBIH
COCTAaB YYaCTHUKOB JAaHHBIX OTHOLLEHHWH KaK B MaTepHaJbHOM, Tak
U npoueccyasbHoM npaBe. C ONHOH CTOPOHBI, MaTepHaJbHO-NIPaBO-
BOe TpeOOBaHHe MMPUHALIEKHUT IOPUANUECKOMY JIHLLY, 8 00513aTeNbHBIM
CyOBEKTOM, KOTOPOE HOJKHO BO3MECTHUTb YOBITKH, SIBJISIOTCS YJIEHBI
OpraHa I0pUIMYeCKOro JULA UK APYTHe JULA, BBICTYAOLIHE OT HMEHH
IOPUIMYECKOro JIMLA.

Bo-BTopsix, HOpMa yacTu Tpethelt cTathu 92 'K B uacTu onpenenenns
HaJ/IeXKallyX OTBETYMKOB SIBJISIETCS OTCHIJIOYHOH MO XapaKTepy, MOCKOJIb-
Ky KPYT JIHLL, HaJleJleHHbIX TPaBOM BBICTYNATh OT UMEHHU I0PUANYECKOTO
JIMLA, OTIPeiesisieTCsI B 3aKOHEe WJIM YUpequTebHBIX TOKYMEHTax, Halpu-
Mep B 3akoHe YKpaunbl «O0 akunoHepHbIX obmecTBax» ot 17.09.2008.

B-TpeTbux, onpenesnen xapakrep HCKOBOro TpeGoBaHHUsl, KOTOpOe 3a-
KJII0YaeTCsl B BO3MELLEeHUH YObITKOB, IPUUMHEHHBIX I0PUANIECKOMY JIHLLY.

B-ueTBepThIX, ompeneseHbl Mpenesbl OTBETCTBEHHBIX JIHUL,
BBICTYTAIOLINX OT UMEHH IOPUAHYECKOTO JIHLIA.

KpaTkasi xapakTeprucTHKa IPU3HAKOB KOCBEHHOTO HCKA MO3BOJISET
BBIIEJIUTh €r0 KaK CaMOCTOSITE/IbHBIA BUJL HCKOB, TpeOyIolni HeoOXo-
JIUMOCTD Ja/JbHEHILEr0 HAYYHOTO aHaJU3a.
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