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II. M. Pa6inosuu

JIEJIIKTU NMPOTHU JIIOASAHOCTI
AK CMELM®IYHUN BUJL MPABOIMOPYLIEHD

Berynni 3ayBaru. 1 xoBTHs 1946 p. B Himeubkomy micti HropuGepr y
MPUMIillleHH] KOJHUIIHBOTO MiCbKOro cyny OyJo BUroJolieHo BUPOK MixkHa-
POAHOTO BOEHHOro TpHOyHAaJ/y, CTBOPEHOro AepKaBaMU — MePeMOKHULSIMU
y Hpyriéi cBiTOBil BiliHI NJsi MPUTSATHEHHS A0 KPUMiHAJbHOI BiAMOBima/b-
HOCTi TOJIOBHMX HiMeUbKUX BOEHHMX 3J0unHUiB. Llel cynoBuit opran mpors-
rOM MalxXe HEeCATH MiCAUiB pO3r/snaB OOBHHYyBaueHHS, BUCYHYTi NBaALATH
nBOM ocobam, siki Hajexkajau Ao Builoro kepiBuuursa III pefixy.

[Tisnime T'enepanbna Acambiess OOH 3atBepauna (pe3oJoLisiMH Bin
11 rpymast 1946 p. i 27 quctonana 1947 p.) Ti npuHumnu, siki 6y/au MokJa-
JleHi B OCHOBY MiSIIBHOCTI LIbOTO MEePIIOro B iCTOPil JIIOACTBA peasjbHO Mdilo-
YOTO OpPTraHy MiKHAapOAHOI KPHMiHaNbHOI IOCTHLII Ta HOro BHUPOKY i fKi
BiITOAi, OTKe, HAOy/ M 3HAUEHHS CBiTOBHUX CTAHAAPTIB MiXKHAPOAHOTO KPHUMi-
Ha/JbHOTrO MpaBa i CyIOYMHCTBA.

3rogom OOH 1me HeomHOPa30BO NOBOAMJIOCH CTBOPIOBATH THMYacCOBi Cy-
NOBi iHCTUTYLUIi 3305 Mi)KHAPOJHOTO KPHMiHAJbHOTO MOKAPaHHS KEPiBHUKIB
Ta BUIIUX MOCANOBUX OCi0 OKPEMMX HeprKaB, KOTPi CKOiJMK MiTHHS, TaK 4u
iHakie momiOHi 10 THX, 110 CTABUJIMChH HA MPOBUHY KepiBHUKAM (palIUCTCHKOI
Himeuunnu (30kpema, MixkHapomHi TpuOyHanu mjsi KoauiHboi FOrocnasii Ta
nasi Pyannn). A cBoepimHoo BepxiBKOIO 1iel, Tak O6W MOBHTH, Mmipaminn
OpraHiB MiXKHAapOAHOTO KPHUMiHAJbHOTO CYNOUYMHCTBA CTAB CTBOPEHHH MiA
erimoto OOH mnocriiinui MikHaponuu# kpumiHaiabHui cyn (mani — MKC),
sku# mouaB mpaigoBatu y 2002 p. y wmicti [aasi.

Ta Bce x came HiopubGep3bkuil TpubyHaa 6yB i HUHI JUIIAETHCS iCTOPHUY-
HUM (QyHAaameHToM uiei «mipaminu». Tomy 6e3 3aCBOEHHSI «YpPOKiB» HOT0
NiIIBHOCTI HaBPSA YU MOXKJMBO aNeKBAaTHO IHTepNpeTyBaTH i cydacHe
Mi’KHapOJHe KpHUMiHaJ/JbHE MPAaBoO, i BiANOBiAHE HOMY MiKHAapOAHE KPHUMiHAJb-
He Cymo4ynMHCTBO. Amxe, sK #netbest y 3asiBi BepxoBnoi Pagu Ykpainu «[lo
65-i piunnui HropH6ep3bKoro mpoiiecy Ham (HalIiCTCbKUMU 3JOYHHIIMU» Bill
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19 kBitHa 1911 p., npuHumnu, Bu3HaueHi Horo CTaTyToM, TMOKJaneHi B ocC-
HOBY HH3KH MOBOEHHUX MiKHapOAHO-NPAaBOBUX AOKyMeHTIB [1]. Tomy winkom
3aKOHOMIpDHUM € Te, 10 NOKyMeHTH HiopHOep3bKoro mpoiecy Ta HOro icrto-
PHUHI HACJIIKHU JHUILAIOTbCS MPEIMETOM MOCTIHHOTO BHUBUEHHS SIK 3apybix-
HUX, Tak i BiT4M3HsHHX ¢axiBuiB [2, ¢. 160—169]. Amxe, BBaXkaeMo, HeMae
JKOIHOTrO mepebifblileHHs Y TBepAXKeHHi mpo Te, wo Hriopubepsbkuil Tpubdy-
HaJ «0e3 CyMHIBY € OHHMM i3 HOJEHOCHHUX TOAiH B icTopii MoacTBa. 3a CBOIM
MaciiTaboM BiH Ha/JeXXUTh [0 THUX €MOXa/JbHHUX SIBULI, KOTPi (PyHAAMeHTaIbHO
3MIiHIOIOTb BeCb JIaJl XXKUTTS | Ha NOBTI POKH BIepeld 3aNaloTh iMITYyJbC LH-
BislizauidHoOro po3BUTKY» [3, c. 3].

MixxXHaponHi 3/J0YMHM NPOTH JIIOASHOCTI: 3arajbHa XapaKTepHUCTHKA.
OnvH i3 TakuxX YpOKiB TOB’SI3aHUU 3 THM, 110 y 3aTBEPIKEHOMY B CepIIHI
1945 p. Craryri Hiopu6epsbkoro TpuOyHasy OyJo Ha3BaHO (Brepiie B
icTopii KpUMiHaJABHOTO MpaBa B3araJfi) TAaKWUH MEJiKT, K «3JOYHHH MPOTH
JIIONSTHOCTI»!, Ta KOHKPETH30BAHO NEKiNbKa HOro pi3HOBUMIB (M. «C» CT. 6).
Ho Hux 6yJo BigHeceHO:

— BOUBCTBA, BUHMILEHHS, NTOHEBOJIEHHS, 3aCJaHHS, BUMHEHI CTOCOBHO
LMBIJBHOTO HaceJeHHS y MUPHUU yac abo MiA yac BilHH;

— TMepecyiiyBaHHS 3 TOJiTUYHUX, PACOBHX UM PeJIiriiHUX MOTHUBIB 3 Me-
TOIO 3MiHCHEeHHS a00 y 3B’A3Ky 3i 3JIOUHHAMH TMPOTH MHUPY Y BOEHHUMH
3J0YMHAMH He3aJieXKHO Bif TOro, yu Oysau Ui Aii mopylieHHSIM BHYTPilIHBOTO
npaBa [eprKaBH, 1e BOHU OyJM BUMHEHi, Yd Hi.

Y cratytax MiXKHapomHUX TPUOYHaJIB nJs KoJauinHboi IOrocsaBii Ta mjs
Pyannu Ha nomaTok 10 HasBaHUX BHLIE Pi3HOBUIIB 3JI0YMHIB MPOTH JIIOAS-
HOCTi OYyJIM Ile 3a3HayeHi: nernopTalisi, yB's3HEHHs, TOPTYPH, 3aCTOCOBaHI
L1010 THX Y {HIUMX COLiaJbHUX TPy (4YM LIOAO0 HACEJNEeHHS), a TaKoXK 3rBaJjl-
TYBaHHSI YJI€HiB LHUX TIPyI.

Y Cratyri x MKC (1998 p.) no 3adikcoBaHux pasilie y Mi>KHapOITHO-
MpPaBOBUX NOKYMeHTaX Pi3HOBHUMAIB 3TaflaHUX 3JOYWHIB OyJ0 NONAHO W pi3Hi
q)OpMI/I CeKCYaJIbHOTO HACUJIbCTBA, HaCUJbHULIbKI 3HMKHEHHS, a TaKoX Iepe-
CJiyBaHHS ¥ 3 TeHAEePHUX MOTHBIB (M. «K» CT. 7)

Y3aranbHeHHS! BJIaCTUBOCTEH, MPUTAMaHHUX yCiM Mi>KHapOJIHO-3JJOYHHHUM
NOCSATaHHSIM Ha JIOASHICTb, Aa€ MiACTaBYy BHUAIIUTH, K BiA3HA4YalOTb 3a-
pyb6ixkHi # BiTuM3HsHi (axiBui, Taki iXHi CHiJbHI pUCH:

a) macoBicTb (TOH6TO MacmITaOHICTB): MOTEPMHiIUMH CyO’eKTaMH, >KepTBa-
MM TaKHX 3JIOUMHHHUX [isiHb € MHPHE HaCeJIeHHs, HOro MeBHi coLiasbHi IPyIH,
CITIJIbHOTH;

6) cucTeMaTHUHICTb (TPUBAJICTD);

B) LliJlecTIPSIMOBaHa OPraHi30BaHICTh (3a3BUYal {HCTUTYLiOHANI30BAHICTD);

) MOB’s3aHICTh 3i CTaHOM BilHM, 30POUHUMHU KOH(MJIKTaMH, HalalaMH.

HaBeneHni MokasHUKH 3/J0YMHHOIO XapakTepy IOCSATaHb Ha JIOASHICTb
MaloTb, BOUEBH/Ib, 3Ae0iabloro popManbHuil XxapakTep. Bonu Bimo6paxamoTb
Tak 3BaHy OO’€KTMBHY CTOPOHY TaKHX JEJIKTiB.

[Ilo >k TopKaeTbcs «MaTepiaJbHUX» (BXKe He (OpPMaJbHUX, a BJaCHe
CYTHICHHX, COLiaJbHO-3MiCTOBHHX) — TMPHUUOMY TeK 00’€KTHBHHX 100 IO-
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TePMiJuX 0Ci® — BJACTUBOCTEH TAKUX MAisiHb, TO MEBHY iH(OpPMALi0 MPO HUX
MOKHa 3yCcTpiTH sfKpa3d y sramaniii cratti Cratyry MKC, sika mpucBsueHa
came 3JI04MHaM MPOTH JIOASHOCTI. ¥ Hil HAaeTbcs, 30KpeMa, Mpo «...He-
JIONCBKI HNiIHHA... SKi NOJATAl0Th Yy HABMHUCHOMY CIPHYMHEHHI CHJIBHUX
CTpakaaHb ab0 cepHO3HUX TiJIeCHUX YLIKOAXKeHb, ab0 cepHo3HOI IIKOIU
ncuxivHoMmy uu izuuHoMy 3mopoB’to». O3HaueHi XapaKTEPUCTHKH MAaTh,
SICHa piY, SICKpaBO OLiHOUYHY npuponay. [IpoTe BOHM, Tak 4M iHaKIle, 3aBXIU
«MaTtepiafi3yloTbcs» y HeOe3NMeuHUX /s KUTTEMIAABHOCTI MOTEPMiauX
cy6’eKTiB («>KepTB») HacJiKax MPOTUIPABHOI MOBeNiHKH. Taki HacJ/inku
BUHUKAIOTh Ta iCHYIOTb He B ysiBi, He B abCTpakliii, a Hacammnepesn y peaJjib-
HOMY (MaTepiajbHOMY, COLiaJbHOMY YM IYXOBHOMY) XKHTTi, BOHHM HiCTalOTh
MposiB y eMmnipuyHo (ikcoByBaHUX (hakTax, monisx. [Ipudomy ui Hacaigku €
OYEeBUJIHUMH, <«IMPUPOAHUMH». Taka OueBUAHICTb (MPUHAKMHI SKILO He AJS
YyCbOTO CyCHiJIbCTBA, TO AJS HOrO MEBHHMX COLiaJbHHX TPy, CHIIbHOT) €
3aBXK/M KOHKPETHO-icTOpUYHOI0. | came BOHa, K BUOAAETHCS, 3[aTHA CJYry-
BaTH 00’€KTHBHOW MiACTaBOW /51 COLiaJbHO-3MiCTOBHOI OLIIHKH (CKaxKiMo,
OLiIHKH CTPaKIaHb K «CUJbHUX», YIIKOIKeHb ab0 IIKOAH K «CEePHO3HUX»).
3HaueHHs] OUEBUAHOCTI y LiH MJOIIKHI MOJsirae, BBaXKaeMO, y TOMY, L0 BOHA
3abe3nedye HENOBINBHICTb, MiACTABHICTb KBaJgidikalii MeBHUX HisiHb $K
Mi’KHAPOAHO-KPUMiHAJABbHUX HEJIKTiB MPOTH JIOASHOCTI.

Y 3B’s13Ky 3 OUYEBHIHICTIO € TMPUHLHUIIOBO BaXKJUBOI U Ta 0O6CTaBUHA, 110
Jkepeaa i npupona (CyTHICTb) MiXKHAPOJIHWX 3JI0UMHIB TMPOTH JIIOASHOCTI
iHTeprnpeTyOTbCS Ha OCHOBi 31e0i/MblIOTO MPUPOAHO-NPABOBUX YSIBJIEHbD,
norsisaiB, Kouuenuid [5]. Tak, Ha mymky 3apy6ixkHoro ¢axisus C. [1asepa,
NPUHLMI «HeMa 3/104HHYy 6e3 MOKapaHHS» y Mi)KHapOAHOMY KPHUMiHAJIbHOMY
npaBi pO3YMi€TbCS caMe y MPUPOAHO-MPABOBOMY acMeKTi: UAeTbCsA MPO 3J0-
YHH He y 3aKOHi, a came y mpaBi [6, c¢. 13]. A BinoMu# BiTUM3HSIHUH BUeHHH-
mixkHapogHuk O. O. Mepexkko HasBaB pimenHs HriopuGepabkoro TpubyHamy
«TIPUKJIaJaMHd AieBOCTi mpupomHoro mpaBa y XX croqitti» [7, c.32]. Ta #
crnpaBni, y camomy Bupoky Hropub6epsbkoro tpubynany [8, c. 307—415].
NpsIMO KOHCTATOBAHO, 110 BiH (BHPOK) € «BHUPa*K€HHSIM TOr0 Mi>KHapOJHOTO
npaBa, KOTpe BXKe iCHYBaJO Ha yac yTBOPEHHS LIbOro TpUOyHamly», i 110 TOH,
XTO arpecHUBHO, BCyIepey yKJAaAeHUM yrofam i 6e3 nonepenKeHHs, 31iHCHIOE
Hanaj, «MOBUHEH 3HATH, 110 BUMHSIe HempaBy cnpaBy». [Ipu ubomy Tpuody-
Ha/J KOHCTaTyBaB, IO «..MiACYAHi MOBHMHHI OyJM 3HATH, LIO YHUHATbH BCYyIe-
ped Mi>KHAapOIHOMY TIpaBy>».

Y Ha3BaHUX BHILEe MiXKHAPOAHO-MPABOBUX aKTax, §IKi 3a00POHSOTb 3J10-
YUHHO MOCSAraTH Ha JIOASHICTb, BUKOPUCTOBYIOTbCS 3a3BHYall 1Ba TEeXHIKO-
IOPUAMYHUX CIOCOOU 3aKpinJieHHsl Takoi 3abopoHu. [lepmnii — Kosiu MOHAT-
TS PO UeH AeJIKT JUIle Ha3WBAETHCS, TePMiHOJOri3yeTbcsl (HAMPHUKJIAN,
BXKMBAIOTbCS CJOBOCMOJYYEHHS «3J0YMHH MPOTH JIOASHOCTI», «HeJI0JAChbKe
TIOBOJI’KEHHSI i TMOKapaHHsA»). A Opyruil moJssrae y TOMy, IIO Te IisTHHS,
KOTpe BinoOpaxKaeTbCsl LIUM MOHATTSAM SIK POLOBHUM, KOHKPETH3YETBHCS Uepes
BKa3iBKYy Ha Horo pisHoBuMAM (3 iX, y pasi HeoOXigHOCTi, HACTYMHOW Oillii-
Hoto iHTepnpeTtauiero). [TokasoBo, 1o npu upbomy AediHillisi 3arajbHOTO TO-
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HSITTS1 LbOTO 3JIOUMHY »KOIHOrO pa3dy Tak i He ¢opmynioBanack. binbue Toro:
NpsIMO BKa3yBaJOCh Ha HeBUUYEPNaHICTb 3rafaHuXx MepeJdikiB, Ha IX
«BiIKpPUTICTBb», MOXKHA CKasaTu, HedaBepuieHicTb. Tak, y Crartyri Hiops-
6ep3bkoro TpuOyHATY Mic/s Mepeniky pPi3HOBH/IB HA3BAHOTO 3JI0UHHY OJaH-
KEeTHO HIIJIOCS TaKOX Tpo «iHiIi »kopcTokocTi», a y Cratyti MKC, sk Bxke
3rafyBanoCchb, — MPO «iHILIi HEJIOACHKI HiTHHHA AHAJOTiUHOTO XapaKTepy».
Lle, no peui, mae minctaBy KOHCTaTyBaTH Bu3HaHHS (3 60ky OOH) momyc-
THUMOCTi 3aCTOCYBaHHfl B MiXXHAapOJHOMY KPHUMiHAJbHOMY MpaBi «aHaJOTii
3aKOHY»

BiporignicTb e 36i/bllIeHHS] KiIbKOCTi Pi3HOBU/IIB 3JIOUHHIB MPOTH JIIOAS-
HOCTi MOXKHa MOSICHUTH, $IK BUIA€TbCS, NMPHUHAKMHI ABOMa 0OCTaBHHAMH.
[To-miepie, ypi3HOMaHITHIOBaHHSIM 3ac00iB i crOCOOiB CKOEHHS CaMe TaKHX
npasonopyuenb. (Tak, 10 OCTaHHIX NPOMOHYETbCS BKJYHUTH, 30KpeMa,
MoB’si3aHe 3 TEPOPHU3MOM KOJIEKTHBHE Ta iHAMBimyanbHe 3apyuyHHLUTBO [9]).
A mo-gpyre, — MOCHJEHHSIM HETEPNUMOCTI A0 HHUX 3 GOKY «COBICTI JIOA-
cTBa» (CyTO eTHYHe MOHSATTS, 3ragaHe y mpeamOysi 3arajbHOi mekJapauii
NpaB JIOAWHM), MiABUILEHHSIM <IJIAHKW», PiBHSI BUMOI 10 3a0e3leyeHHs Ty-
MaHHOCTi TIOBEIiHKM Pi3HOMaHITHUX Cy0 €KTiB CYCIiJIbHOTO >KHTTS — HacaM-
nepen aepxaB (X opraHiB, KepiBHUKIB, BUIIUX TOCALOBUX 0Ci6) — CTOCOBHO
inouBiniB, ixHiX cminbHOT, 06’e¢qHAHB.

Tak uu iHakile, HAIPUKJIAM, Y «PaHHIA» IOpI/ICprILeHLLII MKC (sx Binsna-
4aloTh (paxiBLi) AicTalud PO3BUTOK «KOHTEKCTYaJbHi eJleMEeHTH» 3JI0YHHIB
npotu moasHocti [10, c. 91].

[Hwi nocsiranHs Ha JMOASHICTb. [IpUHLKMNOBO BaXK/JIMBUM BHIAETHCS TOH
(dakT, 10 BXKe Micas 3aBeplueHHs HisinabHocTi HiopubGepsvkoro (Ta H, no
peui, Tokilficbkoro) TpubyHasy y NeKiJbKOX MiKHAapOAHO-TIPABOBUX aKTax
BCECBITHBOTO DiBHS OyJs0 3aKpiM/JeHo 3a00pPOHY TaKOro MOBOMKEHHS 4YH
MOKapaHHs, sIKe € <«HeJIACbKUM». MneTbcs, Hacammepen, mpo 3arajibHy
neksapauio npas goauHd 1948 p., sika mporosiocusa, 110 «HIXTO He TOBHHEH
3a3HaBaTH TOPTYyp ab0 »KOPCTOKOro, HeJNIOACHKOro abo Takoro, 110 MPHHHU-
»Kye HOro TifHiCTb, TOBOIKEHHS i MoKapaHHs» (CT. H), Ta mpo MixHaponHuit
MakT TPO IPOMaAsiHCHbKi i mosiTuuHi mpaBa 1966 p., me BCTaHOBJEHO, IO
«HIKOTO He MoOXKe OyTH MiIJaHO KaTyBaHHIO YU XKOPCTOKOMY, HEJIOACBKOMY
abo TakoMy, 110 TMPUHUXKYE TiAHICTb, MOBOMKEHHIO YW TOKapaHHO» (CT. 7).

Tum camum 3a60poHa BUMHEHHS! HEJIIOACHKHUX JisiHb OyJa KOHCTHUTyHOBaHa
SK CIpaBli yHiBepcasibHa, TOOTO Taka, L0 He 3aJeXUThb Bifl AKUX OU TO He
Oy/0 KOHKPETU3YIOUHX i XapakTepUCTHK Ta MPOSBiB (30KpeMa: Bil colliafb-
HOTO YW iHOWBiIyaJbHOrO CTaTyCy ii MOXJHWBHX MOPYIIHHKIB i cy0’ €KTiB,
MOTePNiJMUX BHACJAINOK ii MOPYLIEHHS; Bil BiCbKOBOrO UM MHPHOrO dHacy ii
YUHHOCTI; BiJl KiJIbKOCTi »KepTB (YU-TO OKPEMHUX iHAMBIMIiB, UH-TO COLiAJbHUX
rpyn); Bif KiJbKOCTi BiAMOBiAHUX AEJIKTIB (OJHOPA30BUX YK CUCTEMATHU-
HUX); BiJl KOHKPETHO-iCTOPUUHUX YMOB ii JOTPUMAHHS UM MOPYyLIEHHS). ¥ Ta-
KHU# crnoci6 15 3abopoHa, Tak OM MOBUTH, BUHIIJIA 11032 MeXi rajqysi MixkHa-
POIHOTO KPUMiHAJIBHOTO MpaBa i yBilllaIa A0 iHWIOI ranay3i — MiKHapOAHOTO
npaBa NpaB JIIOAHWHHU.
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Ane Taku# WIMPOKHUH MiAXio 10 PO3YMiHHSI yCiX PO3TJIsSAyBaHHUX MPaBOBUX
NeJKTIB TaKOro poiy HeMHHydYe MOPOUKyBaB MoTpedy B HACTYMHIH X rpa-
nauii, kaacudikauii (aas moyatky xoua 6 HOKTpHHAAbHOI). MmeThbes, oTXe,
Npo BUPi3HEHHS ii BUMIB — MPUHAWMHI 3JOYMHHUX Ta HE3JOUWHHHUX.

O3HakW 3JIOYNHHUX MEJNIKTiB caMe MPOTH JIOASHOCTI AOC/iIXKYBaJUCh Y
Mi>KHapOIHO-NIPaBOBi# Haylli MOCHTh WKHPoKo. Cepen BITUH3HSHUX IXKepes
cain sragatu (okpim mpaik H. A. 3enincbkoi), 3okpema, ctatti A. A. Maes-
CcbKOi Ta ii KaHAMAATCHKY HUCEPTALi0 «3JIOUHHU MPOTH JIOASHOCTI: MiXKHa-
ponHo-paBoBui acrekT» (2002 p.). Crnupatouuch Ha Ui mpaii, MU H HaBO-
UM BHLIE TaKi O3HaKH.

A oT 1010 3MiCTOBHOI XapaKTePUCTHKH {HIIMX MiXKHAPOAHO-HE3JOUMHHUX
JIeJIiKTiB MPOTH JIOASHOCTI, TO MEBHY TaKy XapaKTepPUCTUKY MOXKHa JiCTaTH,
SIK BHIAETHCS, aHAMi3yI0Ud NMPAKTHKY 3acTtocyBaHHs CTpacOyp3bKUM CYLOM
(mami — Cyn) ct. 3 €BpomnelicbKoi KOHBEHIi MPO 3aXHUCT NpaB JIOIUHH i
OCHOBOTIOJOXKHUX cBoOoA (nmani — KouBeHlist). ¥ wiff ctaTTi BCTAaHOBJEHO,
30KpeMa, L0 HiXTO He MOXKe OyTH MiIJaHUH HENI0ACbKOMY IOBOJKEHHIO 4H
MOKapaHHIO.

Marepianu 1ie€l NpakTHKH € OCOOJMBO LIHHUMH, OCKiJIbKH AOMOMaramThb
3’sicyBaTH, B SIKHX BHIIaJKaX HEJIOACbKEe MOBOMXKEHHS CTAHOBHUTb BiIHOCHO
CaMOCTIHHUU NeJiKT, KHH, 3 OOHOTO OOKYy, He € TOTOXKHUM <«CIOPiIHEHHM>,
HaWOJMKYUM 10 HbOTO NPABOMOPYLIEHHSM (30KpeMa, KaTyBaHHIO, NPHUHH-
JKEHHIO TifIHOCTi), a 3 {HIIOr0 — He BUYEPIyE THX HOr0 KOHKPETHUX Pi3HO-
BU/iB, KOTPi BinobparkeHi y Mi>kHApOJHO-TIPABOBUX aKTaX YW y HalLiOHAJbHO-
My 3aKOHONaBCTBI. Amxe — 3 orsisiy Ha IIOHHO 3a3HaueHi MiXKHapOHi
CTaHIAPTH — XKepPTBaMHU MOCSATaHHS Ha JIOASHICTb MOXKYTb ONHHUTUCH He
TiIIBKK KOJIEKTHBHI Ccy0’eKTH (HacesjeHHs abo siKicb HOTO YacTHHM), aje U
okpeMi iHgUBinK (disnuHi ocobu). B ocTaHHbOMY BUMAIKy Taki MOCSATaHHS,
CKopillle 32 BCe, MepexoasiTh BXKe Ha PiBeHb HE3JOUYHHHHX.

[lepw HiXX BHATHCS [0 aHaJ i3y HE3JIOUMHHHUX IOCATaHb Ha JIOASHICTb,
3a3HAa4YuMO, 110, TaK OW MOBHUTH, iHAUBiAyasJbHA JIOASHICTb TOTEPIAE BiX
OyIb-IKOr0 MOPYILIEHHS KUX 61 TO He OyJI0O OCHOBOINOJIOKHUX MPaB JIOAUHH.
BinnosinanpHicTh 3a Bci Taki nisiHHS 3aBXau Oyne BOAHOUAC i BilMOBima/ib-
HiCTIO 3a iX aHTH/IIOAAHICTE. OTOX Yy HaHIIMPUIOMY CeHCi siKe 6 To He OyJ0
MOPYLIEHHS OCHOBOIOJIOXKHUX NpaB JIOAUHM BXKe IIKOAUTb JoasgHocTi. [Ipo-
Te 3apa3 Hac LiKaBUTHMe CIpsiMoBaHe Oe3nocepenHbo HAa (idHUHy 0coOy
Take MOCSATaHHsl Ha JIOASHICTb, sIKe TOBHICTIO He BHUEPIYETbCS, HE <IIOTJIHU-
HAeTbCS» YiTKO 3a3HAYEHUMH y MO3UTHUBHOMY MpaBi iHIIMMH AeJNiKTaMH Mpo-
TH 0COOM, a € ABHMIIEM DPONOBHMM LIOAO BCiX OCTaHHIX.

[HTepnperauis Hemoachbkoro nmoBomkeHHs1 y pimwenHHsx Cyny. Ykaagaui
KounBentii npestomysanu, mo came Cyn (a panime — i €BpomneiicbKa Ko-
Micisi 3 TpaB JIOAWHH) y CBOId MPAKTHL BU3HAYUTH Pi3HULIO MiK KOXKHHUM
i3 Tppox BHMIIB meJsikTiB, 3abopoHeHux cT.3 KoHBeHIl: a) KaTyBaHHSM,
0) HeNIOICbKUM TOBOIXKEHHAM a00 MOKapaHHAM, B) TaKMM, L0 MPUHUXKYE
FiHICTb, MOBOMKEHHSIM 4YM MOKapaHHAM. | cnpasni, Lie 3aBiaHHs OyJ0 HUM
BUKOHAHO.



I1. M. Pabinosu4. 1enikTd npoTH JIOASHOCTI — crneundivyHuid BUA npaBonopyuwenb 63

Y3aranbHeHHsS] BiTUM3HSHUMH (haxiBUsiMM NpakTuku Cynay 3 [bOrO MHUTaH-
HS1 MO3BOJIMJIO 3pOOUTH Taki ocHOBHI BucHOBKHU [11, c. 863—865, 878—879]:

— s Toro abu HeJIOACbKEe MOBOJKEHHS CTAHOBHJIO TMOPYIIEHHS CT. 3,
BOHO Ma€ NOCSITHYTH MiHiMaJbHOTO PiBHS »KOPCTOKOCTi. OliHKa 1[bOTO PiBHS
3aJIeXKUTh Bill yciXx 0OCTAaBUH CIpaBH, 30KpeMa Bin ii TpUBaJsOCTi, il BIJIUBY
Ha (pi3WYHUP UM TMCHUXIYHUH CTaH, a B JAesfKUX BUMAAKax Bim cTarTi, BiKy i
CTaHy 3[10pOB’Sl »KEPTBU Takoro noBomKeHHs. OTOXK OLiHKA MiHiMasbHOTO
PiBHSI >KOPCTOKOCTi 32 CBOEIO CYTHICTIO € BiIHOCHOIO: BOHA 3a/1€XKUTbh TaKOX
Bill XapakTepy i KOHTEKCTY TAKOro TOBOJKEHHs, croco0y Aid i MeTo.diB, B
SIKHX BOHO TPOSIBJISIETHCS;

— CTOCOBHO 0co0H, siKa no3baBjeHa BoJi, Oyab-sKe 3acToCyBaHHS (i3nd-
HOI CUJIH, siIKe He OyJI0 BUKJHUKAHO 11 BJAaCHUMH HiSIMM, B NMPUHLHUII € 3a3iXaH-
HSIM Ha mpaBo, 3akpimseHe y cT. 3 KoHBeHIIT,

— CYJZL BpaxOBY€ HaCJiIKH, sKi MaB HECYMiCHHUH 3i CT. 3 BIJIUB Ha 0c00Y.
3okpema, nmybaiyHUN XapakTep MokapaHHS abo TMOBOMXKEHHS Moxe OyTH
nopeuHuM. Ajie pasoMm 3 LKMM i BiACyTHICTH MyOJiYHOCTI He € TepPelIKoa0i0
TOMY, 110 O MeBHe MOBOJXKEHHS MOTPaNHUI0 0 HEeNIACHbKOTo: Moxe OyTH
LIJIKOM [IOCTATHIM, IO XKEpPTBa IPUHMXKEHA y CBOIX BJACHHUX OuYaX, HaBiTh
SIKII0 BOHA He NpPHHHXKeHa B Oyax iHLIOro;

— BUXOISAYM 3 Toro, 1o KoHBeHLisl € «KMBUM iHCTPYMEHTOM, SIKUH Mae
TJAYMauuTHCA Y CBiT/i choromHimHboro mnHsi», Cya BBakae, 110 NMEBHi akTH
NOBENiHKH, fIKi B MHHYJOMY BHU3HAYa/JHUCs SIK HeJIOACbKE i NMPUHHXKYIOUE
TiIHICTh TOBOMXKEHHS (Ha MPOTHBAry KaTyBaHHIO), MOXKYTb iHaKIle KBaJsidi-
KyBaTHCs y MaiOyTHboMy. AM>Ke 3pocTatoui cTanmaptu y cdepi 3axucrty
npaeB JIOAWHA BUMAaramTb OiJbLIOI pillydoCcTi B OLiHUI (hyHIaAMeHTaJbHHUX
LiHHOCTEH NEeMOKPAaTHYHOTO CyCMifbCcTBa. TOMYy, HampuKJ/aan, MeBHi il uu
YTPUMaHHSl Bill HUX, fIKi paHille BBakKaJucsd mo3a cdeporo peraaMeHTaLil
CT. 3, y MaOyTHbOMY MOXKYTb OyTH BH3HAaHHMM B MexKax ii peryJroBaHHS
caMe 3aBASIKM OiJbIl XKOPCTKOMY PiBHIO OLLiHKH;

— CyI BH3Haua€ MiHiMaJbHUU PiBeHb XKOPCTOKOCTi, BUXOASUU 3 KyMYJs-
TUBHOTO e(eKTy MOBOMKEHHSI CTOCOBHO KOHKPETHOI »KepTBH.

[ITo > 10 OCHOBHUX KpUTepiiB (MOKa3HUKIB) MOKapaHHS, sKe BBaXKA€TbCS
HeJII0JICbKUM, HasexxaTb HacamIlepen Taki:

— Take MOKapaHHSl Mae BUKJIMKATH CTPaKIaHHS OCOOJHUBOrO PiBHS, IO
BUHUKJM il BIJIHBOM HAacCHJbCTBA,

— IJ8 Takol OLIHKH TMOKapaHHS CJAil MaTH Ha yBasi He Jjuule (isuuHi
CTpaXkK[IaHHS, a U NyLIeBHY MPUTHiUEHICTb Bifi Y4eKaHHS TMOKapaHHH B THX
BUINAJAKaX, KOJU HOro BUKOHAHHSl 3aTPUMYETHCS,;

— TpU TaKOMY TIOKapaHHi CTpakAaHHs, MOB’S13aHi 3 HUM, MalOTb OYTH
OiNbLIMMH, Hi>XK Ti, sIKi HEMUHYyYe TIOB’si3aHi 3 1i€f0 M iHII00 (HOPMOIO 3aKOH-
HOro nokapaHHs. Hac/ainku nokapanHsl, fiKi TATHYTb 3a c000K0 NPHUMYyCOBE
MNiAKOpeHHS BUMOTaM KPHUMiHaJIbHOI CUCTEMH, B MepeBakKHil YaCTHHI CIpaB,
SIKII0 He B YCiX, He € MOKapaHHSIM HeJIIOACbKHUM;

— TIpY OLiHL MOKapaHHS yBary CJil 3BepTaTH Ha (Pi3UYHi Ta MOpaJbHi
CTpak[IaHHS, SIKi MAlTb JOCATTH TAKOro PiBHS, L0 AJS 0COOM 3 HOpMaJb-
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HUMH BiIUyTTSIMH, 3 BpPaxyBaHHSIM TakKuUX (PaKToOpiB, fK ii cTaThb, BiK i 3M0-
pPOB’Sl, MOXKYTb BBa)KaTHCSl HEJIOICBKHMU;

— nns kBagiikauii mokapaHHs SIK HEJMIOJCHKOTO MOTPiOHO BpPaxoBYyBaTH
e d o6CTaBUHM CHpaBH i, 0coONMBO, XapakTep Ta YMOBH IMOKapaHHSl §IK
Takoro, crmocid® i MeTom HOro BHKOHAHHS;

— HEeTpOMNOopLi#HO cyBOpe, HeBUMpaBaaHe abo HEBIAMOBiIHE TOKapaHHS
YB'SI3HEHHUX € HEJIOJCBKUM.

Bingrak, came mpuHUMN MiHIMAJbHOTO PiBHS »KOPCTOKOCTiI ¥ BH3HAUAE HUXK-
HIO MeXKY CTpak[aHb, 3a3HAaBILUU SKHUX, JIOJNHA BBAXKAETbCS TAKOIO, 110 Mifaa-
Ha HeJIOJCbKOMY TOBOXKEHHIO, 3a6opoHeHomy cT. 3 Konsenii. (Bepxuero x
MexKelo CTpakIaHb, SKHX 3a3Hae JIOAMHA BHACHAINOK mopylueHHs cT. 3 Kow-
BEHLlii, € TaKUi BUJ XKOPCTOKOTO, TaK OU MOBUTH, «KBaJi(DiKOBAHOT0», MOBOI-
’KeHH$, K KaTyBaHHs»). [Ipn 1LboMy Taka »KOpPCTOKiCTb Mae OyTH He 3yMOB-
JieHa, He ToB’si3aHa 0e3nocepeqHbo 3 peasisallielo 3aKOHHO MPHU3HAYEHOTO
KPUMiHAJBHOTO TOKapaHHS YW 3aXO[iB IOPUAMYHOI BiAMOBiNaJIbHOCTI iHIIOrO
BH/Y, @ TaKOX, CKaxiMo, i3 3axomamu JiKapHSHO-0310POBYOTO XapaKTepy.

Bsarani K MOXKHa CKasaTH, L0 »KOPCTOKiCTb — 1l TaKa BJAaCTHUBICTb
NiSTHHS, $IKa MOJIiirae y HWOro 30aTHOCTI 3a3BHYall BUKJHUKATH B iHAWBiOA,
SKOTO BOHO TOPKAaeTbCs, Gi0JNOTiYHO 4YM COLiaJbHO HEOOIDYHTOBAHI CTpaX-
naHHsl. PiBeHb ke »KOPCTOKOCTi, MaOyTb, «BUMipIOE€TbCS» CHJOI0, TMIHOUHOIO
TaKUX CTpakJaHb — HEraTUBHUX (6OJbOBUX, XBOPOOJMBHUX, NeNpPeCUBHHUX,
MPUTHIYEHUX TOLIO) BiMU4yTTiB, MepeXXuWBaHb, eMOIid, nymok. Came TakuXx
CTpaxK[aHb, IKi CTAHOBJATH MPUPOIOHUH, 3aKOHOMipHHH, «yY3BHYAE€HHH» pe-
3yJbTaT BIUIMUBY MisfHHS CYO’€KTa-MpUYMHUTENS Ha cTaH ((pi3MyHUH, MCHXid-
HUH) MOTEPIIIOrO.

Y nitepaTypi BHC/IOBJNE€HA AyMKa MPO Te, L0 «KaTeropusalis piBHIB Ta
BU/IB «3a00POHEHOT0 TOBO/KEeHHSI ab0 MOKapaHHS» Ta iX KpUMiHami3allis...
MOXKYTb MPHU3BECTH CKOpillle N0 MJAYTAHUHH, aHi’)K N0 BHU3HAYEHOCTi y TepMi-
HOJIOTiI, IKa 3aCTOCOBYETbCS, HEBU3HAUEHOCTI i3 Tpajalielo BUAIB 3ab60poHe-
HOTO MOBOJAKeHHs Towo» [12, c. 86].

I cnpaBni, y HallmupiuomMy ceHci yci Tpu 0OroBOpIOBaHi BHUAM HEJIKTIB €
noBomkeHHsIM HesoacbkuM. (Lle me y 1968 p. koHcTatyBana €pomneiicbka
KOMicisl 3 IpaB JIIOAWHH, PO3TJIANAIOUN TaK 3BaHY «TpelbKy crpaBy»). OnHak
TOTOMUTHCh 3 HAaBEIEeHHUM MOIJISIAOM HaBPSi YM MOXKJHMBO. AJXKe SIKIIO He
BIABATHUChb OO0 TAKOI KaTeropuaauii, oCb TOMi-TO # 30iIbIIyETbCSI UMOBIPHICTb
BUHUKHEHHS «IIyTaHWHW» | «HeBH3HAUeHOCTi» Mpu 3actocyBaHHi cT. 3 KoH-
BeHIii. A KpiMm Toro, 3’siIBUTbCS MifcTaBa AopikaTH ykJaagauam KoHBeHIlii B
MOpPYILIEHHI MPaBUJ IOPUAUYHOI TEXHIKH, IOPUOUUHOI CTHUJICTUKH.

OkpiM 06’eKTHBHOI CKJIAIOBOI, AEMIKT MPOTH JIOASHOCTI (K, 3pEIITol0, U
Oynb-sike MpPaBONOPYILIEHHS) XapaKTepU3yeThbCs, siCHa pid, i cy6 eKTHBHOIO
CKJIa0BOI0 Ta CyO €KTHBHOIO MEpPeiyMOBOI0 OCTaHHBOI. Taky mepemnyMmoBy
CTAaHOBUTb NMpUHAHMHI Gakiny»e (32 BiICYTHOCTI MPSIMOTO yMHCJIY), a 3a3BHU-
yall HeryMaHHe, 3HeBaXK/JMBe, HeTeprnuMme, a TO U BOPOXKEe IMCHUXOJOTiuHe
CTaBJIEHHSI MPaBOMOPYIIHWKA A0 iHIWHUX JAooaed (JoauHd) abo 10 MeBHOI
JIOACBKOI CIiJBHOTH (MPH MPSIMOMY YMHCJI).
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[urepnperanii Cymom Toro um iHIIOro AisIHHA NeprKaBH-BiArNoBizaya cTo-
COBHO JIIOJIMHU-325IBHUKA $IK MTOBOJKE€HHSI HEJIOACHKOro C(hOpPMyJ/bOBaHi HUM
JIMLIE 3 TIPUBOAY OKPEMHX KOHKDPETHHX >KUTTEBHX cuTyauiil. OnHak y XKof-
HoMYy pimeHHi boro Cyny Hikosu He ¢opmysoBanocs (i, pamiie 3a Bce, He
6yne QopMmyJOBaTHCb) BH3HAUEHHS 3arajbHOTO TMOHATTS  TAKOro
MOBOJKEHHS...

Heo6xinHicTh KOHCTPYIOBAHHSI HAW3araJbHILIOT0 MOHATTS AENIKTYy MPOTH
JIOASIHOCTI. BuksaneHe, ragaeMo, CBiIYUTh NPO PeryJ/siTUBHY NoTpedy Bce XK
ccopMystoBaTH — xoua O NOKTPUHANbHO — poOouy (omepauioHalbHY) 1e-
(hiHiLif0 TPAaHUUYHO 3arajbHOTO MOHATTS MeNiKTiB mpoTu JwoasHocTti. To6To
3alpONOHYBATH TaKe 3arajJbHOTEOpPETHYHE HOro BU3HAYEHHS, KOTPE OXOIJIIO-
BaJso 6 yci Ti X BUOHM, LIO HA CbOTOAHI BXKe BifOMi ¥ 3rajaHi y MiXKHapon-
HOMY KpPHUMiHaJIbHOMY MpaBi Ta y MiKHApONHOMY NpaBi MpaB JOAWHH, i MiA
sIKe 3roJI0OM MOXKHa OyJe «MifABeCTH» TAaKOXK U iHIII 3JI0YMHHI Ta HEe3JOYMHHI
JeJIIKTH TaKoro poay (SIKILLO BOHH BHHHUKHYTb y MaHOyTHbOMY).

Ockinbku 6e3nocepenHiM 00’€KTOM YCiX MEJIKTIB, 110 PO3TJASAAIOThCS, €
came JIIOASHICTb, TO HaBPSA YU MOXKJIUBO 30aTHYTH NOCTEMEHHO iX CYTHICTb,
iXHIO colLia/bHO-aHTPOIHY MPHUPOLY, He 3'SCYBaBIIH, a 10 K, BJAaCHE Kaxy-
YM, CTAHOBUTb COOOI0 Te sIBUILE, KOTPe BiLOOpaxKaeTbCsl MOHATTSAM <JIIO-
OsiHicTb». AJie 3'scyBaTH e, 3aBajocsi O Ha MepIINH MOTJIsH, HABPS UM
MOKJ/JMBO, He 3BepTal4YMCh N0 (PyHIAaMEHTa/JbHUX IOJOXKEHb HayKH INpPO
JIOAUHY — OO0 TOJOXKeHb aHTPOMOJOTII.

JlionsiHicTh: crnpo6a aHTpomoJoriuHoi iHTepnperauii. K mepuui, cyTo
nomnepenHii, KPOK y MOLIYKaX PO3B’siI3aHHS O03HAYEHOTO 3aBIAHHS, 3BEPHEMO-
csl xoya 0 10 HayKOBO-AOBIIKOBUX JXKepeJs CJIOBHUKOBOIO Ta €HLUKJONEINY-
HOTO XapakrTepy.

[ ocb xiba 110 HE €NMHUM 3 JOCTYMHHUX HAM YKPAaiHOMOBHHX 4M POCIHCH-
KOMOBHHX JI2K€peJl TaKOro poay BHUSIBUBCS (PiloCOPCHKO-€HUMKIIONEeANIHUN
caoBHUK «YemoBek» (M.: Hayka, 2000), B sKoMy BMillleHO OKpPeMY CTaTTIO
nig HasBow «YesoBeueckass npupona». IIoHATTS Npo oCTaHHIO iHTepIpe-
TYETbCS TaM y HaWaOCTpaKTHiHWIIH (OpMi SK «CYKyMHICTb CTanux, He-
3MiHHHX pHUC, 3arajbHUX 3[i0OHOCTEH i BJACTHUBOCTEH, 1110 BUPAXKATh 0COO-
JINBOCTI JIIONWHU SIK »KMBOI iCTOTH i MpUTaMaHHi JIOAUHI PO3yMHill B yCi 4acH
He3aJsiexkHO Bifg GioJoriuHol eBoJolii Ta icTopuuHOro mpoiecy»2 Age y
LbOMY K TEKCTi — TiCJs HaBeleHHS MOIJSAIB BiIOMHUX MUCJHUTEJIB Pi3HUX
4aciB CTOCOBHO CaMe TaKUX PHC i BJIACTUBOCTEH — Ha 3aKiHUE€HHSI pOOUTHCS
Jlel10 MMeCUMICTHUHUH BUCHOBOK: JIIOJCbKA MPHPONA SIK MeBHe sBHlLe, Oesrne-
peyHo, iCHye, OOHAK MW He B 3MO3i 3MiHCHUTH I KOHKPETHY PO3LIH(POBKY,
OCKiJIbKM BOHa BHUSABJsSEe cebOe y Pi3HOMaHITHUX KYJbTYPHHUX i COLiaJbHHUX
(peHomeHax. Jlroachbka mpupona, OTKe, He 3BOAUTHCS A0 MNepesiKy SKHXOCh
yCTa/lleHHX O3HAaK; 3PELITOl0 caMa Lis NMPUPOJA He € 3acTuryown. 36epiraoyu
cefe §IK TMeBHa LiJiCHiICTb, BOHA, THM He MeHIIe, MiggaeTbcs 3MiHaMm. | Ha-
pelLTi, 3aKJIOUHANA BUCHOBOK aBTOpa Liei cTaTTi — Bimomoro ¢axiBus 3 aH-
TpomoJiorii pociiicbkoro mpodecopa I1. C. 'ypeBuua — BUI/IsiTae TaKUM 4YH-
HOM: «MabyTb, BapTo pocayxaTtucsl 1o TBepaxKeHHss M. lllenepa nmpo npuH-
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LMIMOBY HEMOXXJMBICTb BU3HAUUTH JIOACBKY Tpupony. Taka mediHiuis o3Ha-
yasna 6 3anepedeHHs1 cBOOOAM i OaraTOMaHiTHOCTI JIIOAMHUY.

Orxe, K 6aUUMO, IiCTAaTH SKIIO H He BHUEPIIHE, TO X04a OW OiJbII-MeHII
3aBeplleHe 3MiCTOBHE YSIBJEHHS MPO Te, SK K€ PO3yMiTH, BUTJyMadyBaTH
(heHoMmeH JIOASIHOCTI (i BiAMOBiAHE MOHATTS MPO HBOTO), CIMUPAIYUCH JHIIE
Ha CydyaCHy aHTPOMNOJOriuHy HayKy, € CIpaBol0 A0BOJI MPoOJeMaTHYHOIO.
OpHak meBHOIO Mipolo ii MOJIOXKEHHS BUSIBJASIOTHCS, TAaK YK iHAKIIe, BCE XK
HeOe3KOPUCHUMH 3a4Js aHaMi3y [OeJiKTiB MPOTH JIOASHOCTI.

Kpim Toro, cain 3Bakatu # Ha Te, 10 cami 03HAKH JIOASHOCTI, iX Ha-
SBHICTb YU BIiCYTHICTh HeaOWSIK 3a/eXkaTb BiJl peajbHUX MPUPOAHUX i CO-
LiaJbHUX YMOB iCHYBAHHS JIIOAWHH, €, 3PEIITO0, MOXiNHUMHU Bim HHUX. (3ra-
naemo Bimomy adopuctuuny centeHuito K. Mapkca: abu MoBepHYTH JIOIUHI
JIOJICbKe, MOTPiOHO cami yMOBH, OOCTaBUHU il XKUTTS 3POOUTH JNIOACHKHU-
MH...). ToMy, MOXKHa BBaKaTH, pyHHalis TakKuX O0OCTaBHH Te€X CTAHOBUTHME
MOCSITaHHS Ha JIIOASHICTb.

OcHoBHi BucHOBKH. OTOXK — SK TepLINH, MOYaTKOBHH KPOK y HampsMi
po3B’s13aHHS aHaJMi30BaHOI TYT mpobjeMu — crnpobyemMo (3aaydaioud H mes-
HY aHTPOIOJOriUHy apTryMeHTallil0) 3amponoHyBaTH AediHilil0 rpaHUYHO 3a-
raJibHOTO TMOHSITTS MPO Te MPaBONOPYLIEHHS, K€ € MPeAMeTOM HAaLIoro MA0-
CJiI>KeHHs. A caMe: IesiKT MPOTH JIIOASTHOCTI — L& XKOPCTOKE YIIKOAXKEHHS
BJIACTUBOCTEH JIOAWHU (Oi0NOTiYHMX, MCHUXIYHUX, COLjaJbHHUX), 110 Bigpi3HS-
I0Th 1i Bif yCiX {HIOMUX >KUBHUX iCTOT, a00 YIIKOIKEHHSI YMOB ii KHUTTEMiAb-
HOCTi, HeOOXinHUX A/si (GOpMyBaHHS, peasni3allii Ta PO3BUTKY TaKWUX BJACTHU-
BOCTeH, sIKe MPUPOAHO BUKJHKAE ii CTpaKIaHHS.

Ane y doMy X O3HayeHi BJIACTHUBOCTI MOJsAraloTh? $SIkolo Mae OyTH iX
3micToBHa xapakTtepuctuka? Ocb 3amMTaHHS, $IKi BUOAIOTbCS HaWBaKJMBi-
wuMu. Ta BiANoBiAb Ha HUX, rafaeMo, 3MoxKe OYTH TibKH-HO KOHKPETHO-
icTopuuHOIO, y TIEBHOMY CEHCi peJISTHBHO-eK3icTeHUilHOW0. Binrak, crnpasnmi,
HaBpSL YU MOXKHa Oyne BHUSIBUTH 3-TIOMiXK MOCJiAXKYyBaHUX BJACTHUBOCTEH
Taki, KOTpi € (K MOBHUTbCS y UUTOBaHi# Bulle (isocodCcbKoO-aHTPOIIO-
JIOTIYHIH CTATTi) «HE3MIHHUMM» B «yCi dacu»...

3anponoHoBaHa MIOHHO AediHilis, €, sicHa pid, Hebe33amepeuyHolo, B SKH-
Xochb ii MOMeHTaXx, MaOyThb, NOCHTb BpasJauBow. Ase 3apa3 Hallla MeTa MOJs-
rajna He B TOMy, abu JaTH LiJIKOM 3aBepllieHe, AOCKOHaJe, «BinuaipoBaHe»
BU3HA4YeHHS OOTOBOPIOBAHOTO MOHATTS, a y CTUMYJIIOBaHHI, iMIyJ/JbCyBaHHI
MOAA/MbIIMX HAYKOBHX MOLIYKiB y LbOMY HampsiMKY.

N ocranne. Sk Binomo, B YKpaiHi y pa3i BUHUKHEHHS MUTAHHS TPO TPHU-
TATHEHHS OO0 KPHUMiHAJbHOI 4M A0 aAMiHICTPATHBHOI BiAMOBiHaNbHOCTI He
J03BOJISIETHCSl BAABATHCh 10 3aCTOCYBAHHS aHaJoOrii 3aKoHy abo0 aHaJorii
npaBa. Tomy, MabyTb, BapTO OOTOBOPUTH MUTAHHS MPO MiACTABHICTb BKJIIO-
YeHHS [0 BiANOBIIHUX KOAEKCiB BKAa3iBKHM Ha CAHKIL] 32 CKOE€HHS IOCHATaHHSA
Ha JIIOASHICTb IK OKPeMOro, CaMOCTiHHOrO MpaBoNopylleHHs (6aKaHo pa3oM
i3 ayTeHTHYHHUM TJyMayeHHSIM MOHSTTS MPO TAKUH AeMIKT). AIKe 3aXHCT Bif
TaKUX MPaBOMOPYLIEHb Mae 3[iHCHIOBATHCh HE TiIbKH HA MiKHAPOIHOMY,
ajle ¥ Ha HalioHaJbHOMY piBHi. Ta OCKiJbKM Takoi BKa3iBKH y LUX KOJIEKCax
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MOKM L0 HeMae, TO MaJjo He €IMHHUM 3aco00M 3aXUCTy YKpPaiHChKHX Ipoma-
JISIH caMe Bill HeJIIOACbKOTO MOBOMXKEHHSl 3 OOKY NeprKaBH JHUILIATHUMETbCS X
3BepHeHHs1 1o Cyny 3i ckapramu Ha nopyueHHs cT. 3 Konpenuil.

—_

10.

Mpumirtku

. Brim nmpunarigHo 3ayBaxumo, 110 Mi)KHapoJHa KOHCTaTalis i 3a60poHa TAaKoro pisHOBUIY

Mi>KHAPOIHUX KPUMiHAJbHUX 3JI0UHHIB (y HelIo iHIIOMY (hOpPMYJIOBaHHI) 3ycTpidasnacs Iie
y 1899 p. Toni no npeam6ynu ['aar3pkoi KOHBeHLI] NpPo 3aKOHHU i 3BHUYAl CyXOMYTHOI BiliHU
OyJI0 BKJIOUEHO TaK 3BaHE 3acTepexeHHs (poc. — «oroBopka») ®. Maprenca — Ha ToH
yac JIOCUTBb Bimomoro B €Bpori pociiicbkoro ¢haxiBls 3 MiXKHapOIHOTo Mpasa. Y LUbOMY 3a-
CTeperkeHHi BIepllle B Mi>KHapOAHO-NPABOBOMY aKTi OYyJI0 BXKUTO Take MOHATTS, SK «3a-
KOHH JIOAAHOCTI». MImocsa npo Te, 110 HaceeHHs i KOHQMIKTYIOUi CTOPOHHU 3a/HLIA0TLCA
MiZ OXOPOHOK Ta Ai€l0 3acal Mi>KHapOAHOrO MpaBa, OCKiJIbBKM BOHH BHILJIMBAIOTH 3i 3BH-
4aiB, IO BCTAHOBUJMUCS MiXK OCBiYeHUMH HapOAAMH, 3 3aKOHIB JIOAAHOCTI Ta BUMOI CYy-
CIIJIBHOI CBiLOMOCTI.

Topi, sicHa piy, HABPSIA YK XTO MIr NMPOTHO3YBATH, IO MalKe depe3 MiBCTOJMITTS MOHSATTS
«JIIONSHICTD» 3HOBY 3’SIBUTbCSl B OJHOMY 3 , MOXKHA CKa3aTH, eloXajbHUX MiXKIepKaBHUX
aktiB — Craryti Hiopu6epsbkoro tpubyHnany. B o3HaueHOMY NOKyMEHTi 3/JI0YMHH NPOTH
JIIOASTHOCTI OyJI0 BHOKpPEMJIEHO, SIK 3a3Hauyasoch, y CaMOCTIHHHE pi3HOBUA AeniKTiB [4].

. OToX, §KIIO BBaXaTH, 110 O3HAYeHi BJACTHUBOCTI iCHYIOTb 06 €KMUBHO CTOCOBHO YCiX

inmux cy6’ekTiB, TOAI BaXKKO LiJKOM IOTrOJUCh i3 TBepIKEHHAM IpPO Te, LI0 «JIOAS-
HiCTb — L& MPUPOAHUH, CTUXIHHUU rymaHiaM. ['ymani3m 3pinuii, winecnpsamMoBaHud — Le
OCMHCJIeHa, ycBinoM/eHa mogsHicTe» [13, c. 390].
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AHortauis

Pabinosuu II. Jlopsinicte ik 00’eKT npaBoBoro 3axucry. — Crarts.

Y cratTi aHATI3yIOThCS OEJMIKTH TPOTH JIOASHOCTI, TIOCATAHHS Ha siKi Brepiue OyJau od-
iniitHo oroJiolleHi NMPOTHNPaBHUMM y NoKyMeHTax Hiopu6epsbkoro tpubynany (1945—
1946 pp.). BukopucToByeThCS MpakTHKa €BPONEHCHKOTO CYNy 3 MPaB JIOAKHH. 3aTyyaroThCs
MOJIO’KEHHSI HayKU aHTPOIOJIOTII.

Karonosi carosa: moOsHICTb, AeNiKTH NpoTH JroasiHocTi, HiopHOepsbkuil npouec, €Bpo-
NedCbKUH CyA 3 NpaB JIOAUHM.

AHHOTAUHU A

Pa6unosuu I1. YenoBeuHocTh Kak 00bEKT MPaBoBoil 3awuTbhl. — CTaTbs.

B cratbe aHanM3MpyOTCS AEJAMKTHl IIPOTHB Ue€/J0BEYHOCTH, IMOCSAraTeJbCTBa Ha KOTODBIE
BIepBble OBLIM O(DHLHAIBHO 00BSBJAEHbI POTUBONPABHBIMU B JOKyMeHTax HiopH6eprckoro
Tpubynana (1945—1946 rr.). Mcnosnb3yercs npaktuka EBpomneiickoro cyna no npasam ueso-
Beka. [IpuB/eKaloTCcs MoJOKeHUs HayKH aHTPOIOJIOTHH.

Karouesvie crosa: 4esl0BEUHOCTb, NEJAMKTBI NMPOTHUB uesoBeyHoCTH, HiopHOeprckuii mnpo-
uecc, EBponefickuil cyn no mpasaM uesoBeka.

Summary

Rabinovych P. Humaneness as a subject for legal protection. — Article.

The article analyzes the delicts against humanness, infringement of which were for the
first time announced in the documents of the Nurnberg Trials 1945-1946. The practice of
the European Court of Human Rights and the statements of anthropology are invoked.

Keywords: humaneness, delicts against humaneness, Nurnberg Trials, European Court
of Human Rights.



