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I0. H. O6opomos

K BOIMPOCY O ®OPMUPOBAHHU
IJIOBAJIbHOHU TNMPABOBOHW CHUCTEMbDI

CoBpeMeHHBIH T100aMM3M paccMaTpUBaeTCsl Kak HOBeHIlee MpOsiBAeHHE
TeHAEeHLUUH COLMANbHOTO YHUBEPCAIU3Ma, U B 3TOH CBSI3U I100aMU3M MOXKET
UATH OABYMSI MYTSIMH: I1€MOKPATHUYECKHUM IyTeM C OMNOPOH Ha MPHUHLMIBLI Ty-
MaHu3Ma, MJpann3Ma, aBTOHOMHHM W NapTHEPCTBA; HeleMOKpPaTHYECKHUM
NyTeM C MOJHOH OTKPBITOCTBIO M OeCHollagHON KOHKYypeHLHeH, MOHOIMOJHN3-
MOM TpPaHCHALUMOHAJbHBIX JHUAEPOB 3KOHOMHUKH. BTOpoH myTh BO MHOIroM
BpaxKaeOeH Ky/JbType U YHHUBepCaJbHOH CYIIHOCTH 4eJOBeKa, OH BedeT K
XaoCy B OTHOLIEHHUSIX LUMBUAM3aUMH. JIMb mepBblf NyTh riaobOanu3alun
paccMaTpUBaeTcsl B KayeCTBe TaKOro, KOTOPBIH CIOCOOEH MPUBECTH Cylle-
CTBYIOLIMHA MHUpP K OoJjiee BBICOKOMY IMOPSIAKY, a 3Ta rJao0anu3auus TOXKIe-
CTBEHHA YHHBepCa/JMu3alHUM 4YesJOBeueCKOro oOLIecTBa U He NMPOTHBOPEUYUT
YHHBepCaJbHOCTH YejoBeka [l].

[IpencraBasieTcsi, 4TO CerofHs ra00anu3alus COelMHSIET 3TH IBa MyTH
cBoero ABMxKeHHsl. He ciydyaliHbl CTO/b NPOTUBOPEYHBBIE OLEHKH KaK CaMOH
rno6anu3aunm, Tak U (pOpMHUPOBAHUS T100aJbHOrO 001IeCcTBa, r100aabHOro
nopsiika, rao6ajqbHOro npasa.

Kak ormeuaer ITutep JI. Beprep, Hy»KHO COrlacUTbCSA C TeM, UTO HMAET
NPOLECC CTAaHOBJEHHUS II00ANbHOH KYJbTYpPBI, KOTOPAsl M0 CBOEMY COJeprKa-
HHIO U MPOUCXOKIEHUIO SBJAsSETCS aMeprukaHcKo#. He cayyailHo U s13BIK 3TOH
r100adbHOH KyJbTYpbl — 3TO QHIVIMUCKUU S13BIK B €r0 aMEPUKAHCKOM BapH-
aHTe.

3apoxknamwiasics raobanbHas KyJbTypa BKJOUYAET CErofHsi, BO-TEPBbIX,
TO, YTO UMEHYIOT NaBOCCKOH KyJabTypodl (C. XaHTHHITOH), — 3TO MeXXIyHa-
poaHasi KyJbTypa BedyLIMX AeJOBBIX M MOJUTHYECKUX KPYTrOB M, BO-BTOPBIX,
TO, UTO HA3BaHO KJAYyOHOH KyabTypou unrtessnekryasnos (I1. Beprep), — unen
U TpaBuJ/a, KOTOPble BbIpaOOTaHbl 3amagHbIMM (B MEpPBYIO ouepelb, aMepH-
KaHCKUMM) HHTesseKTyansaMu. Cpenn TMoJI0KeHHH «KJIYOHOH KyJbTypbl» —
ydyeHHe O MpaBaX uYeJoBeKa, KOHLeNUUs (eMHUHHM3Ma, 3alMTa OKpyzKarollel
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cpelbl U MYyJbTHKYJbTYpPaJu3M, a TakKKe IPENCTABJEHHS O TOJUTHKE H
o6pase >KH3HH, KOTOpBIE BOIIOLIAIOT 3TH HIEOJOTHYECKHE ITOCTPOEHHS
[2, c. 9—12].

[Ipu Bcem pasHooOpasuu MpPOLECCOB, MPOTEKAIOUIUX MPU CTAHOBJIEHHUU
ryo0anbHON KyJbTYpbl, €CTh TO 00Illee, YTO IMOJyYaeT CBOE BBbIpaKeHHE B
HEe3aBUCHUMOCTH WHAMBHIA OT TPAAMLUHH U COOOLIECTBA U YTO HMEHYyeTCs
HHOMBHAYyanusaumeid. He cayyafino rio6anbHasi KyJabTypa NpHBJIEKaTeNbHA
IJIs1 TeX, KTO BBICOKO LIEHHUT JHMYHYIO CBOOOLY U CTPEMHTCS peasl30BaTh ee
KaK MOXHO moJjHee [2, c. 16—17].

B coepe ropucnpynenuuu B. C. HepcecsiHll B pamMkax COBpeMeHHOH TJIO-
6ann3alyu paccMaTpUBaJ OPUAMYECKYIO TVI0OANH3aLHUI0 KaK €€ BaXKHYIO CO-
crapasoulyo. [To ero MHeHHI0, ycrex B cepe 0pPUANIECKOH TyI0OaTM3aLUK
(BO BHYTPHUTOCY[apCTBEHHOM M MeXKIyHapOIHOM MpaBe) OyneT 3aBHUCETh OT
TOTOBHOCTH M CIIOCOOHOCTH YYAaCTHHKOB K TPEACTOSIIMM MpeobpaszoBaHUAM
MHPOBOTO TMPaBOMOPSAKA, COXPAHHOCTH MPABOBBIX NOCTHXKEHHWH TMPOLINOTO U
obecrieueHuss Ux OoJiee Pa3BUTHIMH MPABOBBIMH HOPMamHu, (OopMaMH, WUHCTH-
TyTaM{d U TIPOLIeAYpPaMH.

B sroi#i cBsizu B. C. Hepcecsni oTmeuas 3HaueHHe TAKUX MPUCYLIMX Tpa-
By CBOWCTB M XapaKTePHUCTHK, KaK aOCTpaKTHash BCEOOLIHOCTh (YHUBEpCab-
HOCTb), (hOpPMaM30BAHHOCTb ((PopMasibHAs ONpeNeNeHHOCTh), CUCTEMHOCTD,
obuie3HaynMasi U o01ieo6s3aTebHaAs KOHKPETH3HPOBAHHOCTh HCTOYHUKOB.
Ero BbIBoI: yeM GoJiee COLMANbHO-UCTOPUYECKH PA3BUTO MpaBo, TeM GoJjee
OHO YHHBepcaJsbHO (ryobanbHo). BakHelias nuesi BbIIAIOLIETOCS TEOPETHKA
IOPUCTIIPYAEHLIMA COCTOUT B TOM, UYTO (POPMHPOBAHHE M Pa3BHUTHE TpaBa OT
IpeBHEHIINX BpeMeH [0 COBPEMEHHOCTH IPEACTaBJ/seT COOOH MCTOPUIO BCe
6oJbllell YHUBEpCAIM3ALUY U YHU(PHUKALMK NTPaBa, HCTOPHIO IBUKEHHUS K BCE
6osiee raobaspbHOMY TIpaBy [3].

W neficTBUTENBHO, CErogHsl TMOJA BJHMSHHEM TMPOLECCOB Tao6aau3aluu
CKJIa[blBAIOTCSl YHHMBEpPCa/bHble TPEACTABJEHHS O PAa3BUTHH MHPONOPSIKA,
(hopMHPOBaHHS MEKUMBUIN3ALMOHHBIX HOPMATHBOB ¥ MPOUCXOIUT BBIXOX 3a
paMKM TPaAMLHMOHHON (TOCYAapCTBEHHO-LEHTPUYHOH) OpPraHu3aliy U MeKIy-
HapOIHBIX HHCTUTYLHMH. [IpH 3TOM ompenessilOIIMMH aKTOPaMH COBPEMEHHBIX
OTHOILIEHHH pacCMaTpPUBAIOTCS JIOKaJbHble MBUIN3ALUH, B3aUMOJEHCTBUE
KOTOPBIX COCTAaBJSET CyThb CMBICJOBOTO IOJISI MHPOBOH MONUTHKU. B3aumo-
NeHCTBHE JOKANbHBIX [IMBUIM3ALUH TpPEACTaeT B ABYX MOJYUHBIIHX PACIIPO-
CTpaHeHHe KOHCTPYKTax, TaKHX KaK «CTOJKHOBeHHe uuBuanzdaumin» (C. XaH-
THHITOH) ¥ KakK «auajor uuBuiausaudi» (A. To#HOH).

C 2001 roma T'enepanbhasi accam6baes OOH yrBepmuna «[ymobanbHyto
MOBECTKY [AHS JAJs AManora MexXAy LUHBUIU3ALUSMH» M TMpPU3HAJIA OUAJOT
MeXy LUMBHIN3ALHUSMH B KaueCTBE Pa3BEPHYTOH KOHLEMLIMH <IOOLIPEHHUs
KyJbTYpPbl MHpa U OHajiora MeXAy LWBUIN3ALUUAMU». B mpuHSATOM NOKyMeH-
Te TAHO OTpe/iesieHHe QHajora MeXXAy LUUBHIH3aLUsAMH KaK IMpolecca, KOTo-
pBIF pa3BepTHIBAETCS BHYTPU LIMBUJIM3ALUHA U HA UX CThIKE M KOTOPBIH OCHO-
BaH Ha BCEOOLIHOCTH yYaCTHS U KOJJEKTHBHOCTH KeJIAaHUS YUUTBCS, OTKPHI-
BaThb AJs ceOs M U3yuaThb LIMBUJIM3ALHUH, BBHISBIATH Cepbl 00lIero noHUMa-
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HHUSI OCHOBHBIX LIEHHOCTEH M CBOOUTbH pas3Hble MOAXOAbl B €IMHOE IeJoe C
nomotpio nuasnora [4, c. 142]. O6benunsis B cebe 3JeMeHTBl MparmMaTtu3ma
u yronuama (M. B. CnenzeBckuit), KOHUENUHUS AMaJoTa LUHBUIM3ALMH CBsI3a-
Ha ¢ OpPMHPOBAaHHEM HOBOTO MHPOCO3HAHHSs, HAMpPaBJAEHHOIO HA H3MeHEeHHe
MHUPOBOH TOJNHUTHKH KaK CMBICJOBOH peaqbHOCTH. PeanbHBIM OCHOBaHHMEM
MeXLHUBUJIU3ALMOHHOTO [AMajora paccMaTpuBaeTtcss TrjobajibHas 3THKA
(I'. KioHr) kak corsacoBaHHOe M TOCTENEeHHOEe COelMHEeHHe B MX 0a30BBIX
LEHHOCTSIX BEJMKHUX PEJNUTHO3HBIX M KyJbTYPHBIX Tpamuuui mupa. Otciona
CTaHOBJIeHHe 0C000H cdepbl B HAEOJOTHH TI0OaaM3Ma — KOHLENLUUH 3TH-
4eCKOH Tyio0anu3aluny U HOPMATHBHO-LEHHOCTHOTO H3MepEeHHs TI00aJbHOrOo
ynpassenusi. ['o6anbHOe yrnpaB/eHHe CBSI3bIBAETCS He C MeXKIyHapOIHBIM
npaBoM (Kak MpaBOM JOTOBOPOB CYBEPEHHBIX IOCYHapcTB Mexay coboii), a
c mpuobperawiied 3PpHeKTUBHOCTD (yCIelIHoe pelleHue Ta0OaMbHbIX MPOO-
JieM 4YeJioBeYecTBa) T/00aNbHOH 3THKOH. 3mech TryobajsbHOE yMpaBJeHHe
BbIpaXKAeT KBA3UMEXKAYHAapOAHBIH CMBIC/, He CBSI3aHHBIH C CYBEPEHHTETOM
rocy/apcTB, a ONMHUPAaeTCss HAa aBTOPUTET STHUECKHUX YUYEHHH U OyXOBHBIX
Tpamuuuit [4, c. 155]. U ecam Ha 3TOM 3Tame nuasora UMBHIM3ALMH TaKoe
COCTOsIHME «OecnpaBusi» ellle AOMyCTHMO, TO, MO-BUAMMOMY, B OJkaiiiee
BpeMsl MOXKHO NPOTHO3WPOBATb PAa3BUTHE MPOLECCOB (POPMHUPOBAHUS HOPM H
LIEHHOCTeH TJI00abHOTO MpPaBa, KOTOPOE U NOJKHO BBICTYNHTb OCHOBAHHEM
CTaHOBJIeHHUs] Oymyllero rio6asbHOrO MPaBOMOPSIKA.

Kak oTmeuaeT U3BeCTHBIH CelMaNUCT MO OOLIeH TEOPHM TpaB yeJoBeKa
E. A. JlykamieBa, riaBHBIH HEIOCTATOK B yNpaBJeHHH TJoOanu3alueil B TOM,
YTO OHa OCYLIECTBJSETCS BHE MPABOBOTO IOJsI, KOTOpPOe MpearoJaraer co-
6/100eHHe TIPUHLHUIIOB COJHUAAPHOCTH, CIpPaBeNJHBOCTH M paBeHCTBa. Ee
BBIBOA: «rjo0anusauns 6e3 OMopbl HAa MPaBO KaK BHYTPHU HalMOHAJIbHBIX
rocynapcTB, TaK U B MEXXIYHAPOAHBIX OTHOIIEHHUSIX, HOPMHUPYET MPOU3BOJ U
HapylIeHWsl TpaB yeJjoBeka» [5, c. 6—7].

B ropunuueckoil JuTepatype yxKe AeNAIOTCS MEPBble MOMBITKH OCMBICJE-
HUS TTOHATHH, 0TOOpaXKalolluX Mpoliecchl r1o6anu3alyi B KaTeropusx opuc-
NpYAEHIMH U MPUMEHSIOUMXCS K TPaBy, MPOBOAUTCS pa3rpaHUyeHHe MpaBo-
BOH rjobanusaunu W riaobasu3anuud B NpaBoBod cdepe [6, c. 368, 371].
Jloryckasi BO3MOXKHOCTb CO3[aHUSI U (DYHKLHOHHPOBAHHUS TJIOOATBHOTO Mpa-
Ba, JI. Y1oBHKa OTMeYaeT, 4TO OHO HE MOXKeT OBbITb CBEIEHO K CHCTEME HOPM
U TIPaBUJI MOBENEHUs, a TPeACTaeT KakK creunpryeckKnil o6pas mpasa, OCHO-
BaHHBIH Ha €BPOMEUCKOH MOAeNHu U 0TOOpaXKAIIIMKH COBPEMEHHOe OypxKyas-
HOe MHPOBO33peHHe, COLMadbHbIE YCTOH, TPaauLuu. [yobdanusauus B rnpase
— 3TO TNPOAYKT Pa3BUTHS 3amafHOH LMBUJIHM3ALWH, U B CBOEH OCHOBE 3TO
nanbHedInas eBpomnensanusi mupa [6, c. 360—361]. OnHako 3mech MOryT
ObITb BbICKAa3aHbl HEKOTOpbIe BO3PaKEHHsS aBTOPY.

Bo-nepBhIX, Kak y»Ke OTMeYasoch, MCCJEeL0BATENU TN0OaMU3aLUN pac-
CMaTpPUBAIOT ee Kak IpOLEeCC aMepUKaHH3alWU MHPa; M, BO-BTOPBIX, COMHH-
TeJleH Te3UC O CTAHOBJEHHH TN00aJbHOTO TpaBa Kak liesJeHanpaBJeHHOH
NeATeNbHOCTH. DTOT MPOLECC MPOTEKAeT CTUXHHHO U MOKA MOXKHO OTMETHTh
TOJIbKO POOKHE TOMBITKH BKJIOUUTHCS B (OPMHUPOBaHHE ry00agbHOrO Mpasa
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CO CTOPOHBI HEKOTOPBIX MEXXIYHAPOAHBIX OpPTaHH3aLMH M TPaHCHALMOHAJb-
HBIX KOPMOpaLuH.

B sTom nsiane uHTepec mpencTaBisieT pa3BUTHE COBPEMEHHOTO MeXKIyHa-
poxHOro mpaBa U (hOPMHUPOBAHHS B €ro COCTaBe BCe OOJBILEro KOJHYECTBA
HOPM TakK Ha3bIBAEMOT'O «MSITKOTO TpaBa». [MOKOCTb M MPUCTIOCOO/ISAEMOCTD
«MSATKOTO TpaBa» ONpeae/uJa MIHPOKOe ero HCIO/Jb30BAHHE B aKTax-peKo-
MeHIAUMAX MeXAyHaponHbIX opraHudauui. [Ipu sTom 3ameTHa crnocoOHOCTH
HOPM <«MSITKOTO TIpaBa» OBITb 3a1eJIOM OYIyILIero <«KecTKOro npasa», 4To
MOATBEPXKIAETCS MHOTOYMCJEHHBIMU MpHUMepaMH, KOTOpble TPUBOASTCS
NpelCTaBUTENSIMA HayKH MeXKAyHapomgHoro mpasa [7, c. 5].

Pasnuune mMexxny HaUHMOHANbHBIM, HHTEIPATHBHBIM U MEXKAYHAapPOIHBIM
NMpaBOM, OCHOBAHHBIM Ha HJesiX BEPXOBEHCTBA IpaBa, WHAYe HUMeHYeMbIM
’KeCTKHM TpPaBOM, U TI100aJbHOrO MpaBa Kak HOBOH NMPaBOBOH peasbHOCTH,
OTYACTH B €ro XapakTepHUCTHKe KaK MITKOTro MpaBa, KOTOpPOe He MOXKeT
OBITh MOAXOMASILIMM MHCTPYMEHTOM MJ51 peann3ally HAed BepXOBEHCTBA
npaBa, CBSI3aHO He TOJBKO C HEroCyNapCTBEHHBIMH y4acTHHKAMH, OT KOTO-
PBIX HCXOAMT 3TO MPaBO, HO TaKXKe C «MSATKOH» HOPMATHBHOH peaJsibHO-
CTbIO, COCTABJSAIIIEN ero comepxkanue. B ycnoBusx ramobanusaunu, nosepx
YCTAHOBJIEHHBIX TOCYIAPCTBEHHBIX I'PAHUL] HIET MPOLECC COLMANBHOTO B3a-
UMOJIEHCTBHS, KOTOPBIH MpearnoJaraeT CTaHOBJAEHHE CHelUupUIecKOH (Msr-
KOHM) TpaBOBOW HOPMATHBHOCTH, BbIpaKamwliled 0COOEHHOCTH MPaABOBOH
rno6anu3anny.

Cpenu npo6seMHBIX 06JacTeldl MeXAMCLHUIIHHAPHBIX HUCCAEL0BAHUH, KO-
TOpble MUMEIOT TNPSMOH BBIXOA Ha CTAHOBJEHHe ra06afbHOTO MpaBa, — He
TOJIBKO TTPOLIECCH] aJbHEHIIEr0 pa3BUTHSA HALMOHANBHOTO MpaBa, HO U MPoo-
JeMaTHKa afanTalyd TOCYAapCTB K HApyLIEHHSIM MX CyBepEeHHTeTa, ydacTHe
roCyJapCTBEHHBIX M HEroCyNapCTBEHHbIX aKTOPOB B (DOPMHPOBAHHH HOBOH
MOJIUTHUECKOH Monesu mupa [8, c. 552].

[Ipoucxonsiiee cerogHsi COpeBHOBaHHWE MeXy HallMOHAJbHBIMH TPaBOIO-
PSAKaMM C LeJbl0 TPUBJIEUEHHS] TPAHCHAIMOHANBHBIX KOPIIOPALHMH, TYPHCTOB
UJIM IPYTHX YYaCTHHKOB TJI0OAMM3aLUM, C OJHOH CTOPOHBI, CO3IAET YCJIOBHUS
IJIs1 TOTO, 4TOOBI MPEACTaBUTh CBOH MPaBOMOPSAOK KaK «IOPHUAWYECKHUH pam»
[9, c. 39] nns yyacTHUKOB TyI06abHBIX OTHOILIEHHH, @ C IPYrod CTOPOHBI,
cOMMKaeT MpaBOBbIE CHUCTEMBI, CO3[aBasi YCJOBUSA [J/151 (DOPMUPOBAHUS €IU-
HOOOpa3usi HOPMAaTUBHOTO CONEPIKAHHUS MPABOBBIX CHUCTEM.

JIOTIONTHUTEIbHBIM apPTYMEHTOM JJISt YTBEPXKIEHHUS O CaMOCTOSITEJNbHOCTH
HOBOH NpPaBOBOH peasibHOCTH — TJ106aNbHOTO MpaBa, SABJISIOTCS pPa3pabOoTKH
npobJeMaTHKH I106a71bHOT0 MEHTANUTEeTa KaK OOLIeIMBUIN3ALHMOHHOTO MEH-
TaJnuTeTa, BBIPAKAIOIIETO COBOKYMHOCTb KOHCTPYKTHBHBIX MEHTaJbHBIX
CpencTB, KOTOPbIE CIIOCOOHBI 00ECMEeUUTh CTAOUNBHOCTb U MPEEMCTBEHHOCTD
B Pa3BUTHHU dYesoBeuecTBa. [00a/NbHBIH MEHTAIUTET HMEET HHTEPHALHO-
HaJbHBIH XapakTep, BbIpaxkaeT COBOKYMHOCTb MHTEHCHBHBIX KOHCTPYKTHB-
HBIX CXOJCTB PAa3/JMYHBIX LUUBUJIN3ALUMHA H KyJbTyp, SIAPOM KOTOPBIX BBICTY-
naeT YyBCTBO I106aNbHOCTH MM BCEUENOBEUECKOH HIEHTHYHOCTH, a COCTaB-
JSIOIINAMU SBJISIOTCS HETEPMHUMOCTb K HACHJIHIO, JIOO0Bb K CIIPaBeNJMBOCTH,
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6epexx/MBOe OTHOLIEHHE K TPHUPOMIE, TPHUBEPKEHHOCTb HOPMaM pPa3yMHOTO
norpebaenus u 1.0. [10, c. 54—55].

B cBs3u ¢ TeM, UTO y4aCTHHMKH IJI0OaNU3aLUN MOTYT BBIOUPATH MPAaBOBBIE
HOPMBI COTJIACHO CBOUM TMPENNOYTEHHSIM, HE CJOXKHO CHeJaThb BBIBOA, YTO
ri100afbHbIH TpaBonopsaaokK gopmupyeTcs 0e3 SBHBIX MPOSBJAEHUH MPUHYXK-
nenus. [o6anusauusi B ee I0OpUIMYECKOM H3MEPEHHUH He NpHeMJeT HH Hallu-
OHaJIbHOE TIPaBO C €ro TEePPUTOPHATBHOH MPUBS3KOH, HH MeXKAYyHapoaHOE
NpaBo C ero HOpMaMM KOJIJIM3MOHHOTO IMpaBa U jAoroBopamu. ['mobanbHoe
npaBo cTapaercsi OBITh YEM-TO OOJIBIINM, HEXKENH Pa3BHUBAIOLIEECs MEeKIy-
HapomHoe mpaBo [9, c. 42]. [TocKoJbKy ONHOU M3 OCHOBHBIX ABYKYILIHX CHJI
rno6au3aldoOHHBIX MPOLECCOB BBICTYMAIOT TPAHCHALMOHAJbHBIE KOpMoOpa-
L[MH, TO COBEPILUEHHO ONpeaeJeHHO OLHOH M3 COCTABJSIOLIMX TI00aJbHOTO
npaBa A0JKHBI ObITb HOPMbI U MPUHLMIIEL, PETYJIHPYIOIIHe MPaBOBOH CTAaTyC
THK [11, c. 41—42].

[To muennto . Jlanmopra, rnobasbHoe MpaBo 3TO HOBBIH BHI MpaBa, 00-
JIQJAOUMH CBOMMH WHCTHUTYLHOHAJIbHBIMH M HOPMATHBHBIMH COCTAaBJISIOILIH-
MH, Cpeld KOTOPBIX:

a) HOBOe TOpProBoe mpaBo (lex mercatoria), KOHTPOJHUPYIOlEE KOMMEp-
YyecKHe NeHCTBUSA U CTpeMslleecsl BBIHTH 3a Ipejiesbl TOCYAapcTB, YCTaHAB-
JquBasi 00siI3aHHOCTH 0e3 TNpUMeHEeHHs TOCYyNapCTBEHHOTO TPHUHYKIEHHUS.
CranmapTsl, KOTOpbIE 3[€Ch HCMOJb3YIOTCS, SIBJASIOTCS CAMOPEryJIHPYIOLIH-
MHCSI B CHJIy TOTO, YTO BCE€ YYACTHHKH 3aWHTEPECOBAHBl B UX COOJIONEHHUH.
XapakTepHa W TEPMHHOJOTHS [JIs XapaKTepPUCTHKH lex mercatoria, Takas
Kak «0e30pyKHOCTb» M «Heo0s3aTeJbHOCTb» IPaBa;

6) MHCTUTYLUHOHAJbHAsl MOJE/]b IJ100aJbHOTO MpaBa CBs3aHa C TAKUM
HHCTUTYyTaM Kak Bcemupnasi ToproBas opranusauus (BTO). ®opmupoBanue
ry06aJbHOTO YIpaBJIeHUsI MOXKeT ObITh NpeacTaBaeHo Ha ero npumepe. BTO
oOpa3oBaHa KaK OpPTraHU3alUsl C LEeJbI0 NOCTHXKEHHS IIHPOKOH CTENMeHH JIH-
6epanusauun B Bompocax Toprosgau. Ce#ivac BTO omnpenesnsier HOpMBI 1
YCJIOBHSA NI BCEX BUIOB KOMMepPYECKHX MPOAYKTOB, BKJIOYAs PeryanpoBa-
HUe W Jubepanu3auuio ycayr. PellleHuss TPUHUMAIOTCS MyTeM MEPEroBOPOB
U KPYTJIBIX CTOJIOB. YJieHBl OpraHu3alyy NOTOBAPUBAIOTCS U 0OMEHHBAIOTCS
KOMMEPUYECKUMH TOPSIKAMH, KOTOpPble BBIPa)KAlOTCS B HOPMax, 00s3aTesb-
HBIX I/ Bcex yuacTHMKOB. BTO cocTouT M3 rocynapcTB-4leHOB, HO €ro
NPUHLUMUIBI, TIPaBUJA W peLIeHHs HMEIOT MPUOPUTET Hal HALUUOHAJbHBIM
NPaBOM, UTO BBIHY>KIA€T roCyIapCcTBa MEHSITb CBOH MPaBOMOPSIOK.

[TocTenenno cdopmupyercss mpaBoBas cepa, KOTopasi He BIIUCHIBAETCS
HY B HallMOHAJbHOE, HH B MeXIYHapOAHOE IpPaBoO, 3TO HHUTO HHOE, KakK
ryio6anbHOe PaBoO, HOPMbl KOTOPOTO MPUMEHSIOTCS 0COOBIMU CyObeKTaMH, a
npenesbl NeHCTBUS HE OTPAHHUEHHBI OCYAapCTBEHHBIMH TpaHHLamu. [Jo-
6anbHOE TPaBO B MEPBYIO OUepelb XapaKTepPH3yeTCs KaK «MSTKoe IMpaBo»,
B OTJIMYHH OT HALMOHAJBHOIO IMpaBa, MPHUMEHSIOIIEr0 HOPMBI «KECTKOTO
npaBo» C €ro IMoc/el0BaTebHO MPOBOAWMOH HIeel «BepXOBEHCTBa». ITa
MSITKasik HOPMaTHBHO-TIPABOBAasi pPeasjbHOCTb 00yCJOBJEHAa TeM, YTO OHAa Kak
MPaBUJIO MCXOAUT OT HEroCyAapCTBEHHBIX YYaCTHHKOB; CONEPXKUT HesCHbIE
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¥ HeoIlpeJeseHHbIE YCJIOBHS, KOTOPbIE TPEACTAIOT Kak HeobOsi3aTe bHble; Oa-
3UpyeTCsl HA MPOM3BOJbHOH NMPHUBEPKEHHOCTH U 0N00OpeHuH; obecrneyeHa He-
NMpaBOBLIMU criocob6amMu NpHHYX)IeHus [9, c. 42].

dopmupymwouleecsi raobasbHOE MPaBO CONEPIKUT HOPMBI, KOTOpBIE BO
MHOT'OM CB$I3aHbl C KOOpPAHHALMEH U KOOMepaluen, HexKelu ¢ peryJupoBaHU-
€M, KOrJla HaBsI3bIBAIOTCS HOPMbI M LIEHHOCTH KOH(JIMKTA HHTEPECOB, 3TOH
TPaAAULMOHHON C(epol M CTAHOBJEHUS TPaBa KaK TAKOBOTO M HALMOHAJb-
HOTO TpaBa B YaCTHOCTH.

[Ipo6aemMaTka B3aWMOCBS3U TJ00aMM3ALMK U TIpaBa y»Ke CErofaHs Mpen-
CTaB/JeHa B PasJUuUHBIX pakypcax. Tak, BauWsHHME TJ00anu3aldy Ha MPaBo
oxapakrtepuzoBano M. H. MapueHko mocpencTBOM BblieNeHUS] TeHAEHLHUH
Pa3BUTHS TpaBa B YyCJIOBHUSX II00aMM3aLMH, CPEd KOTOPBIX: YHHBepCaIU3a-
Ms ¥ YHU(UKALMS NpaBa; LMIHPOKOE HMCIIOJNb30BaHHE TPHHLMUIIOB TpaBa Kak
perynsaTopoB OOLIECTBEHHBIX OTHOLUEHWH; YCHIEHHE POJIM CyIeHCKOTro Npasa
¥ TAaKHX €ro UCTOYHHMKOB KaK TpeLefieHTa U CyneHCKOH MPaKTHKH, pacluupe-
HHe TpaB YeJOBEKa M TIPaKNaHWHA; MOCTEeTeHHOe CTHpaHHWe T'PAHHUL] MEKIy
ny6JMYHBIM ¥ YacTHBIM NPaBOM; MOJUTH3auus npasa [12].

B sTom mepeune cTouso Obl B KayecTBe CAMOCTOSITEbHOH TEHIEHLMU
BBIIEJIUTb TEHIEHLHIO (POPMHUPOBAHUS TMI0OAJBHOTO TpaBa Kak HOBOU MpaBo-
BOH peasbHOCTH. [lo CyTH XKe peub HIET O CKJaIblBaIOLIEMCSl HOBOM ypOBHE
ObITHs mpaBa. VIHbIMM C/JI0BaMH, Hapsily C HAaLUMOHAJbHBIM yPOBHEM (HAlHMO-
HaJbHOE TMPAaB0), MEeXKIAYHAPOIHLIM YPOBHEM (MeXXIyHAPOAHOE TMPaBo), UHTET-
pPaTUBHBIM ypOBHEM (MHTErpaTHBHOE IPaBo), HA TJI0OATbHOM (MeXLHMBHUIIN3A-
LIMOHHOM) YpOBHe (popMHpyeTcs TyoOanbHOe MPaBo.

CrnenyeT momuepKHYTb, 4TO TpOLECCHl r06annu3aluu B MPaBoBOH cdepe
KacalTcsl BCeX ypPOBHeH CYlLIeCTBOBaHUS MpaBa. B To ke Bpems 3TO He
HCKJI0YaeT, a, Ha060poT, UHTEHCUPHUIHUPYeT NMpobieMaTHKy CTaHOBJEHHUS
0co60l MPaBOBOH peasbHOCTH — TJI0OAJBHOTO MpaBa.

B Hacrosiliee BpeMsi BBICKAa3bIBAIOTCS JOCTATOYHO CIIOPHBIE coobpake-
HUS, Kacawolidecs (GOPMHPOBAHHS TJ100aJbHOU NMPABOBOH CHUCTEMBI H TJIO-
HanpHOTO TpaBomnopsiaka. Tak, mo mHenuto B. M. lllymusnosa, ranobanuzauns
BeleT K U3MEeHEHHUsIM B IpaBe, KOTOpble (OPMUPYIOT TJIOOATBHYIO TPABOBYIO
cucTeMy. DTa rjobasbHasi IpaBoBasi CUCTEMa COeNUHSIET B ceOe BHYTpeHHee
(HaLMOHAIBbHOE) U MeXKAyHapOodHOe MPaBO, KOTOPbIE (POPMUPYIOTCS B HEKOM
€[MHCTBE, YaCTbl0 KOTOPOTO BBICTYNAeT TaKxKe TPaHCHALMOHAJbHOE U Haj-
HaluoHa bHOe Tpaso [13, c. 19].

Taxoit mogxon oOBACHAETCS TeM, YTO HALMOHAJbHOE U MeXAyHapoaHOe
npaBo B mpouecce riobanu3auun Bce 6osee B3aUMONPOHUKAIOT APYT B ApyTa.
Kpowme Toro, B pesysnbrare nesTeNbHOCTH MHOTOHALMOHAJBHBIX TPEANPUATHH
co3jnaercs crieuuduyeckass HOPMATHBHOCTb, KOTOPYIO HMEHYIOT TpaHCHALMO-
Ha/JbHBIM TPaBOM. B cBoell nesaTeNbHOCTH MHOTOHALMOHAJbHBIE TPEANPUSATHS
3aKJ/I0YaI0T JOTOBOPBI C TOCYNApPCTBAMHU-UHBECTOPAMH, a TaKKe MexKIy COOOH,
4TO M CO3MaeT 3TOT Crelu(UYecKHil MpaBonopsinok. B 3Toil cutyauun yuact-
HUK{ OTHOLIEHWH CaMM BbIPaOaThIBAIOT HOPMBI MOBENEHHS, KOTOpPbIE HE OXBa-
THIBAIOTCS HU HAlIMOHAJTbHBIM, HH MEXKIyHapomHbIM npaBoMm [13, c. 16].
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Hakonel, ele ogHuUM 3BEHOM B IyIoOa/bHOH MPaBOBOH CHCTeMe paccMmart-
pHUBaeTCsl HaJHALUMOHA/NbHOE MPaBO, KOTOPOEe YTBEPXKAAETCs TeM, YTO MHOTHe
MeXKyHapoAHble OpPraHM3alMM B CHJY CBOEH YyCTaBHOH NMpPaBOCyOBEKTHOCTH
MOJIYYU/IH BO3MOXKHOCTb 00$513bIBaTh CBOMMHM KOHKPETHBIMH pPeLLUeHHSIMH ToCy-
JapCTBa-u/eHbl, He 3apydasiCb UX COIJIaCHEM B KaxK[IOM OTIEeJbHOM CJydae.
B To#i uiu MHOH cTeneHW HalHAUMOHAJNbHBIA XapakTep MpaBa BblpakaeTcsl B
NIeITeNbHOCTH PSia MeXAyHapOIHbIX OpPraHU3alui pPerdoHasNbHOrO M yHUBEp-
canmpHOrOo ypoBHeH (EBponetickuii Coros, MB®, BTO u np.) [13, c. 17—18].

Takum ob6pasom, ¢opmupoBaHue TrJ00aTBHOH TPABOBOH CHUCTEMBI
B. M. lllymunoBbIM CBfI3aHO C COeIMHEHHEM BCEX MPaBOBLIX CUCTEM B eNlU-
HYyI0 Tyo06anbHy0 NpaBoBylo cucTeMy. I[lo-BuanmoMmy, 3TO mpeyBe/HyYeHHE
posu rjobanusauuy B Pa3BUTHUH NPABOBBLIX CHCTEM, MOCKOJbKY MPH BCEM
NpPOABHXKEHHUH 1002 M3allMi Ha HALlMOHAJBbHOM, HHTETPATHBHOM U MeXKJyHa-
pPOOHOM ypOBHe OBITHS NpaBa OHU MPOJOJIKAIT CBOe CYLeCTBOBaHHE KakK
HallMOHAJbHblEe, HHTEerpaTHBHblE U MeXKAYHapodHas INpaBOBble CHUCTEMBI.
Hymaercs, uto rsnobasbHasi NMpaBoBasi CUCTeMa — 3TO HOBBIH ypOBEHb CYy-
L1eCTBOBAHHUS NpaBa, HaXONSIIMICS HA CTalHMU CTAHOBJEHHS, KOTOPBIH yxKe
CerojHs NposiBjisieT ceO0s B 0COOEHHOCTSIX MSTKOrO MpaBa, NesiTeJbHOCTH
cnetrduueckux HHCTUTYTOB (BTO, MB®, TpaHcHauuoHa/ bHBIE KOPIIOPALMU
U Tp.), YTBEPXKAEHUU OCOOBIX IOPUAMYECKUX HUCTOYHHKOB INpaBa (MPHHLMIIBI
npaBa, lOpUAHYecKass NOKTPHUHA, IOpUAMYEcKasl NMPaKTHKa), CTAHOBJIEHHUH
Me>KHOPMAaTHUBHBIX CBSI3ed M 3aBUCUMOCTEH (peKOMEeHAYyeMbIX CTaHIapTOB),
NpPOSIBJEHUH I106a/bHOTO IPABOBOIO MEHTAJNUTETA U yTBEPIKIEHUH I100asb-
HOHU TMpPaBOBOW KYJbTYpPHI.

Jlutepatrypa

1. Taprmymkus B. E. CoumanbHelii yHEBepcamuaM: HOBBIH Barasan / B. E. Fapnywkun //
Comme. — 2010. — Ne 9. — C. 17-25.

2. Beprep I1. KynbTypHas nunamuxa raobanusauuu / 1. Bepeep // Muoronukas UHBHJIH-
sanms / nox pen. I1. Beprepa u C. Xantuarroma. — M. : Acmekr Ilpecc, 2004. —
C. 8-24.

3. Hepcecsanu B. C. IIpouecchl yHUBepcanu3aluy IpaBa U rocyaapcTsa B rJ100alu3UupyIoLeM-
ca mupe / B. C. Hepcecany // Tocymapcrso u mpaBo. — 2005. — Ne 5. — C. 38—47.

4. Cnensesckuit M. B. Jluajor UMBH/IM3ALME KaK CMBICJOBOE@ MOJ€ MHPOBOH MOJHTUKH /
HU. B. Caredsesckuii // ObliecTBeHHbIe HayKM M coBpeMeHHOCTbh. — 2001. — Ne 2. —
C. 141-156.

5. TIpaBa uesoBeKa M MpOLeCCH r106anu3aluu coBpeMenHoro mupa / ots. pex E. A. Jlyka-
meBa. — M. : Hopma, 2007. — 464 c.

6. Ynosuka JI. [o6amizanisi i mpaso: anTponoJsorisauét sumip / JI. ¥dosuka // Antporo-
Jorist mpaBa : (isocoPChbKUH Ta OPUIXUYHHH BUMipU (cTaH, MpoOJieMH, MEPCIEKTUBH) !
Mmartepianu Mixunap. «xpyrsaoro crtoay» (M. JIbBiB, 4—5 rpyn. 2009 p.). — JI. : Kpaii,
2009. — C. 357—-373.

7. Bes6oponos 0. C. Posmb HOpM MATKOro mpaBa B MeXAyHapOTHO-IPABOBOM peryJHpoBa-
wuu / 0. C. Besbopodos // MexnynaponHoe ny6auunoe u yacTHoe npaso. — 2004, —
Ne 6 (21). — C. 3—6.

8. Iosurosorus : yue6unk / A. IO. MenbBuae u ap. : noxn pen. A. I0. Memssuns. — M. :
MI'MMMO (ynuBepcuter) MUJ Poccuu : Ilpocnekt, 2011. — 624 c.



236 Haykogi npaui HY OIOA

9. Jlanopra ®. ['o6anu3auus u BepxoBeHCTBO npaBa. Hekortopsle comuenust Bectdasbia /
®. Jlanopma // Tlpobaemu dimocodii mpapa. — 2006—2007. — T.IV—V. — C. 34—49.

10. T'y6anos H. Y. ['no6GanbHbIil MEHTAIUTET KaK YCJIOBUE MPENOTBPALLEHUs MeXKLNBUIN3ALH-
oHHBIX KoHGbmukToB / H. H. ybarnos, H. H. [y6arnos // Coumc. — 2011. — Ne 4. —
C. 51-58.

11. ®enunsik I'. C. [IpaBocy6’eKTHICTh TpaHCHALIOHAJIbHUX KOpTopauill y yac riaobanizarii-
HHUX TpoleciB (acmeKTH MiXKHAPOAHOTrO TpaBa Ta MiXKHAPOAHOrO NMPHBATHOTO Mpasa) :
monorpadis / I'. C. ®edunsak. — K. : ATUKA, 2007. — 200 c.

12. Mapuerko M. H. OcHOBHBIE TeHIEHIMH PA3BUTHS TPaBa B YCJOBHAX Tiobamuaauud /
M. H. Mapuerxo // Tocynapetso u npaso. — 2009. — Ne 6. — C. 6—10.

13. ymunos B. M. MexnayHapoasoe TpaBo H rio6anbHas rnpasosas cuctema / B. M. Ily-
mur08 // MOCKOBCKHI KypHAN MeXXIyHapomHoro npasa. — 2002. — Ne 4. — C. 3—19.

AHHoOTaAUMA

O6opomos 0. H. K Bonpocy o ¢opMupOoBaHUU T100aJbHOH MPABOBOW CUCTEMbl. —
CraTbsi.

B mpotecce rio6anusaiyi MpOUCXOAST W3MEHEHHsI B HALIMOHAJbHOM, MHTErPATHBHOM U
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Crarrs.

¥ mpoueci riobasisauii Bin6yBawTbcs 3MiHH B HAlliOHAJIbHOMY, iHTErPAaTHBHOMY Ta MiXKHa-
pPOAHOMY MpaBi, 110 NPUBOASATb N0 (OPMYBAHHS HOBOI NMPaBOBOi peasbHOCTI — IJI06AIbHOTO
npapa. ['1o6anbHe npaBo XapakTepU3yeTbCsl crelupiuHUM 3MICTOM, LI0 BUPa’KeHUH Yy sBHILI
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Summary

Oborotov Yu. M. To the Question of Global Legal System Forming. — Article.

In the process of globalization the national, integrative and international law are
changing, what involves the forming of the new legal reality — global law. Global law has
a specific content, which expressed in the phenomenon of «soft law», and implicates new
special subject with peculiar legal status.
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